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CURRENT TOPICS. 





T is gratifying to learn that the Adams-Coleridge 
libel suits have been amicably settled. The only 
matter of interest to the public which has been ad- 
judged is, as the Law Times says, that ‘‘ Mr. Justice 
Manisty’s ‘practice point’ has been summarily de- 
cided ‘against him, A judge has no right to enter judg- 
ment in the teeth of the finding of a jury.” Thatis 
what we said at the time. But then on the other hand 
the Law Journal says: “‘ The course taken by Mr. Jus- 
tice Manisty at the trial is justified in point of law. As 
the master of the the rolls stated, it is based ona 
practice ‘in use for a couple of centuries before the 
Judicature Act.’ Mr. Justice Manisty would how- 
ever in a case involving character have done better 
if he had left either party to move for judgment.” 
So our readers can take their choice. As we have 
not yet received the text of the opinions, and per- 
haps never shall get it, because no judgment 1s to be 
entered, we cannot say which of our editorial breth- 
ren is right. The amount of compensation, if any, 
to be made to Mr. Adams, is to be decided by “ some 
person of eminence, to be agreed upon.” 


Dr. Francis Wharton delivered an address at the 
commencement exercises of Columbian College, on 
the Relation of Legal Practitoners to the Progres- 
sive Development of the Declaratory Laws of the 
Country. He reviewed the development of munici- 
pal, constitutional, and international law, closing as 
follows: ‘‘That which is truly beneficial is merely 
declaratory, and emanates from the genius and con- 
science of the people to whom it relates. Of the 
futility of laws which are not so declaratory we have 
illustrations in laws fixing prices of goods, whose 
only effect is to adapt the currency to the price; and 
in laws prohibiting uses and trusts which can never, 
as long as there are daughters to protect or charities 
to endow, prevent a new form of fiduciary relation- 
ship coming in to take the place of the old form 
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which was prescribed. As illustrating the instinc- 
tive and organic way in which a community throws 
off laws which have ceased to be declaratory of ex- 
isting conditions, and puts on laws which are declara- 
tory, I might call attention to the fact that the Eng- 
lish colonies in this country, when they went into 
colonial seclusion, had on them the garb of feudal- 
ism and chivalry; when they emerged from this 
seclusion this gorgeous but superannuated attire 
was dropped, and they reappeared in the sober sim- 
plicity suited to the time and place. They went in 
decked with the statute guia emptores, with the 
statutes of Edward and Elizabeth proscribing char- 
itable and superstitious usages, with equity assigned 
a distinct supervisory power, with primogeniture 
and tenancy in tail and non-liability of real estate 
for debt, and with livery of seisin. They stepped 
out of this era of seclusion, as to the proceedings of 
which we have in this relation no historical details; 
they stepped out denuded of the statutes quia emp- 
tores and those proscribing charitable and super- 
stitious usages— denuded also most of them, of 
courts of chancery, and of primogeniture, of tenancy 
in tail and of livery of seisin; and in their place 
clothed in a system which worked equity into com- 
mon law, which reserved no fealty to a lord para- 
mount, which distributed land as well as goods 
equally among children; which subjected land to 
debt, and which in place of livery of seisin estab- 
lished recording officers. Now by whom was this 
done? Certainly not by either British parliament or 
by sovereign in council, for there is no record of 
such changes, and such changes they would have 
abhorred. It was not done, except in a very few 
instances, by colonial legislation. It was not done 
by the judges, since judges do not usually take 
points not pressed on them by counsel, and the 
colonial judges, appointed by crown or proprietor, 
would not have been likely on their own motion to 
revolutionize the system they were sent to support. 
But this work of stripping off the old law, which 
had ceased to be applicable, and putting on the new 
law, which the conscience and conditions of the peo- 
ple required, was done in the main by the lawyers. 
The lawyers who led the colonial bar, and who did 
this work, were, as leaders of the bar usually are, 
men of integrity, good sense, and intelligence. Even 
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when appearing before royal or proprietary judges, 
lawyers of this class were not inclined to take points 
which conflicted with the popular sense of what was 
right and necessary. It seemed as if counsel, when 
presenting cases, tacitly assumed that the principles 
of the old law, which were incompatible with the 
then condition of things, should be regarded as giv- 
ing way to principles which were the spontaneous 
outgrowth of such condition. The transformation, 
it is true, was the emanation of the community; but 
the intermediate agents in the work were not im- 
perial or colonial legislatures or royal or colonial 
judges, but the lawyers of the local bars.” 


There are two kinds of eccentric medical persons ; 
one who believe that if a man is so nervous that he 
cannot refrain from killing people, although he 
knows what he is about, and that it is wrong, and 
regrets his weakness as much as his victim does, he 
should not be punished; the other who believe in 
hanging insane homicides any way. To the latter 
class belong Mr. Justice Stephen, Dr. Hammond 
the novelist, and Dr. Clark Bell, and on this point 
we regard them all as “‘ cranky.” We have said so 
before about Mr. Justice Stephen, and Dr. Bell af- 
fords us the opportunity of saying so about him, by 
sending us a paper written by himself, entitled 
“shall we hang the insane who commit homicides?” 
—a question which he unanimously answers in the 
affirmative. Dr. Bell says: ‘*There is much to be 
said in favor of the public execution of the insane 
for capital offenses, and there can be little doubt, 
that society has the same right to execute insane 
criminals (if such a term is admissible), if it can be 
felt that it would tend to the prevention of offenses 
by others, or could be regarded in any broad and 
strong sense as protecting society from the danger 
of assaults that threatened seriously its peace or 
permanent good,” This is precisely equivalent to 
saying that if a person delirious from fever commits 
an assault and battery, it would be right to consign 
him to a State prison in order to warn others not to 
become delirious and beat people. Dr. Bell also 
says: ‘‘ Up to the present hour no State or country 
has deliberately provided for the execution or pun- 
ishment of the insane. Thus far Christendom has, 
with one accord, when speaking by statutes, or- 
dained that insanity was a complete defense to a 
charge of crime.” This, thank God! is true, and 
we hope will always be true. In our humble judg- 
ment, Dr. Bell is inhuman if he believes in such 
murderous sentiments. No wild beast theory for 
us, if you please! So long as there are stone walls 
and chains to restrain the murderous insane, so long 
should men await the will of God to take them out 
of the world. 


It is difficult for a daily newspaper, “éven the 
Tribune, to keep consistent with itself even in the 
same number. One day last week the Tribune told 


us editorially in speaking of Mr. Lowell’s speech at 
Harvard commencement, that ‘‘its happiest touch 





was the assertion that the philosophers of England 
had told him that the English workingmen received 
him with so much warmth because he was the 
countryman of Emerson, who had spoken there be- 
fore him, Nobility of mind and modesty of nature 
could scarcely have found a neater vehicle for a 
tribute to the Concord philosopher than these few 
words.” This surprised us, and gave us an exalted 
momentary idea of the English workingman, and 
lowered our opinion of the English philosopher. But 
on reading the report of the speech, in another col- 
umn of the same issue, we found that what our 
accomplished countryman really said was: ‘‘The 
workingmen received me with the greatest warmth, 
simply because I was an American, and their philoso- 
phers told me that they received me with such 
warmth because I was the countryman of Emerson, 
who had spoken there before me,” which is quite 
another thing and far more reasonable, 


Miss Helen Taylor is trying to break into Parlia- 
ment. She says there is no law to prevent a woman 
from sitting and voting there, and she proposes to 
test her right by legal proceedings. The Law 
Times says: “ We are inclined to think that when 
this interesting constitutional question is threshed 
out, the conclusion will be that by the original con- 
stitution of Parliament men only were qualified to 
sit; that this rule has been confirmed by the unva- 
ried practice of six centuries, and that it can only 
be modified by express enactment. Miss Taylor ap- 
pears to rely on the fact that no legal authority can 
be cited against her, and to this extent she is right; 
for direct legal authority there is none. But 
neither is there any direct legal authority to the ef- 
fect that women cannot be jurors, or that they can- 
not be drawn for the militia. The famous case of 
Choriton v. Lings, 17 L. T. Rep. (N. 8.) 634 how- 
ever, in which it was held that a woman could not 
vote, is a very strong indirect authority against 
Miss Taylor’s legal position. ‘Take the case, a 
peeress in her own right,’ says Mr. Justice Willes in 
delivering judgment, ‘can she appear and take her 
seat in the House of Lords? No; it is unquestion- 
able that she can neither sit herself nor vote by 
proxy.’ The absence of such a right is referable to 
the fact that in this country in modern times, 
chiefly out of respect for women and a sense of de- 
corum, and not from their want of intellect, or their 
being for any other reason unfit to take part in the 
government of the country, they have been excused 
from taking any share in this department of public 
affairs.’ There appears however to be no doubt that 
the legal question is to be fought, and that another 
solemn judicial decision will be necessary, in order, 
as was said by Mr. Justice Byles in Chorlton v. 
Lings, ‘forever to exorcise and lay this ghost of a 


doubt which ought never to have arisen.’ ” 
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have stood lonely so long, have at last found a com- 
panion in Pennsyloania Company v. Whitlock, 99 Ind. 
16; S. C., 50 Am. Rep. , where the defendant 
having accidentally but negligently set his own build- 
ing on fire, the flames were carried by the wind to 
the plaintiff's building and consumed it, and it was 
held, that the defendant was not liable. The same 
court, in Billman v. Indinapolis, ete., R. Co., 76 Ind. 
166; S. C., 40 Am. Rep. 230, strongly disapproved 
the Ryan and Kerr cases, but that case was not one 
of communication of fire. The court now say: ‘An 
examination of the authorities we have cited, in 
connection with others touching the subject under 
consideration, will make it apparent that railroad 
companies have generally been held to a stricter ac- 
countability for the negligent setting and the negli- 
gent spread of fires than merely private parties, and 
most, if not all, other corporations. The reason of 
this is the extraordinary use which such companies 
are permitted to make of fire as an agency in the 
transaction of their business. By their locomotives 
and almost endless succession of trains, they send 
forth in all directions burning, bristling, breathing, 
seething streams of fire, calculated, oftentimes, to 
inflict irreparable injury upon the citizen, if not in- 
exorably restrained. These extraordinary privileges 
involve the necessity of very great care to prevent 
the setting or spread of fire from locomotives, and 
have justified the courts in holding railroad com- 
panies to a strict accountability for any neglect of 
proper care in that respect. Railroad cases are there- 
fore not always safe precedents in cases of negligent, 
but not intentional, fires in dwelling-houses, offices 
and other similar places of business, where the risk 
of the owner often is as great, if not greater, than 
any of his neighbors, and where such unremitting 
care as is required in the management of locomotives 
cannot be reasonably expected.” See Hoag v. Lake 
Shore, ete., R. Co., 85 Penn. St. 293; 27 Am. Rep. 
258; Lehigh Valley R. Co. v. McKeen, 90 Penn. St. 
122; 35 Am. Rep. 644, and note 649. In Small v. 
Chicago, R. I. & P. R. Co., 55 Towa, 593, it was said: 
‘¢The evidence shows that the fire was communi- 
cated from the Libby elevator directly to the Union 
elevator and the property of plaintiff, some seventy 
feet distant. The court instructed the jury that the 
damages claimed in the action were not remote, and 
recovery might be had therefor. This instruction 
was excepted to. It is unquestionably correct and 
in accord with the great weight of authority. Kel- 
logg v. Mil. & St. P. Co., 94 U.S. 469; 7. P. & W. 
Ry. Co, v. Pindar, 53 Mil. 447; 8. C., 5 Am, Rep. 57; 
Tweed v. Ins. Co., 7 Wall. 44; Fent v. 7. P. & W. 
Ry. Co., 59 Til. 349; &. C., 14 Am. Rep. 13; Kellogg 
v. OC. & N. W. R. Co., 26 Wis. 223; 8. C., 7 Am. 
Rep. 69; A. 7. & S. F. R. Co. v. Stanford, 12 Kans. 
354; S. C., 15 Am. Rep. 362; Ingersoll v. S. & P. 
R. 00.,8 Allen, 438; Perley v.Hastern R. Co.,98 Mass. 
414; D. L. & West Ry. Co. v. Salmon, 89 N. J. Law, 
299; S. C., 23 Am. Rep. 214; Clemens v. R. Co., 58 
Mo. 366; Poeppers-v. M. K. & T. Ry. Co., 67 Mo. 715; 
8. C., 29 Am. Rep. 518.” 





In Furbush v. Greene, Pennsylvania Supreme 
Court, January 26, 1885, 16 Week. Notes Cases, 154, 
it was held that a sheriff's sale of personal property 
in mass is not fraudulent per se, although it may be 
evidence of fraud. The court said: ‘‘The charge 
is, in effect, that the sale of alarge quantity of goods 
in one lot or parcel is prima facie fraudulent and 
void. This is not the law; it has never been so 
ruled in this court. Such a sale may be evidence of 
fraud, but is not in itself fraudulent. As was said 
by Mr. Justice Mercur, in Barton v. Hunter, 5 Out. 
411: ‘The law presumes that a public sale is made 
in good faith. The presumption stands unless over- 
thrown by clear and satisfactory evidence of fraud 
or unfair means.’ In the case in hand we can see 
nothing in the manner of conducting the sale of 
Seybert’s goods which of itself tends to rebut this 
legal presumption of good faith. It is a mistake to 
suppose that the case of Klopp v. Witmoyer, 7 Wr. 
219, supports the charge of the court below. In this 
case two separate parcels of lumber with a coal yard 
and its contents was sold as a single lot, and it was 
this kind of a sale that was pronounced per se fraud- 
ulent. But Mr. Justice Strong, who delivered the 
opinion, says: ‘ Within certain limits, doubtless, the 
officer must exercise his own judgment. He is not 
bound to sell in all cases by the single article. He 
may, and often should, sell in lots or parcels; what 
lots or parcels must be left to his honest judgment.’ 
He also admits that cases may occur that would 
justify a sale by the aggregate of all the personal 
property seized in execution. If then the sheriff 
is to exercise his own judgment in this matter, how 
can the honest exercise of that discretion be called 
in question when he does sell in lots or parcels? So 
also in the recent case of Yost v. Smith, 9 Out. 628, 
we held that when the goods of a store were divided 
into eight parcels and thus sold, the sale was good. 
The question was not the size of the lots, or whether 
more or less value, but of the discretion of the of- 
ficer so to sell them. In the case in hand, so far as 
we can gather, the goods were sold in two lots; in 
one was the machinery of the establishment, and in 
the other a quantity of shawls, some in cases, and 
others, perhaps samples, on the counters. Should 
these goods, the product of a large manufacturing 
establishment, and in a commercial city like this, 
have been sold by the piece; auctioneered off day 
by day to the rabble which might happen to drop 
in? Certainly not, for no better way could have been 
devised for the sacrifice of this property. That is 
certainly not the way in which similar transactions 
are conducted in the wholesale trade, and why should 
a sheriff or other officer adopt a different rule? He 
must sell in lots or parcels, and if so, who is to be 
the judge of the size and value of such lots? It is 
admitted in Klopp v. Witmoyer that the circumstances 
may be such that a sale of all the goods seized in 
execution, in the aggregate, may be proper and ad 


_visable; but here again the sheriff must in the first 


instance judge of the propriety of such disposition 
of the property.” 
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In Calder v. Smalley, Iowa Supreme Court, June 
2, 1885, 23 N. W. Rep. 638, it was held that a lot 
owner who negligently constructs a coal-hole in a 
city sidewalk is liable to a party injured by falling 
into it while walking upon the sidewalk. The 
court said: “The first objection to the judgment 
discussed by defendant’s counsel is based upon the 
position that if plaintiff has any remedy for the in- 
jury she sustained it should be pursued against 
the city, which is alone liable. Counsel, to support 
this objection, rely upon City of Keokuk v. Inde- 
pendent Dist. of Keokuk, 53 Towa, 352; S. C., 36 
Am. Rep. 226. In our opinion the distinction be- 
tween that case and this is obvious. In that case 
the injury for which recovery was sought resulted 
from the dangerous and defective condition of the 
sidewalk itself, the construction and repair of 
which the city, under authority assumed by ordi- 
nance, was empowered to require; in this the al- 
leged injuries were caused, not by a defective side- 
walk, but by a defective scuttle and cover, which 
were constructed for the private use of defendant, 
either with or without the authority of the city. 
If constructed and maintained without authority of 
the city, the scuttle and cover constituted a nui- 
sance, and defendant is liable for all injuries re- 
sulting therefrom; if constructed and maintained 
with such authority, defendant is liable, in the ab- 
sence of the care in their construction and repair 
required by law. See Dill. Mun. Corp., §§ 699, 
1032, 1084; Commonwealth v. Boston, 97 Mass. 555; 
Congreve v. Morgan, 18 N. Y. 84; and cases cited in 
City of Keokuk v. Independent Dist. of Keokuk, 
supra. It will be observed that the petition bases 
the claim for recovery both on the ground the 
scuttle and cover were made and maintained with- 
out authority, and that they were negligently con- 
structed. We need not inquire whether the city 
may be liable as well as defendant. It is sufficient 
for the purpose of this case to hold that defendant 
is liable for injuries received by plaintiff, caused 
by defective construction of the scuttle and cover, 
and that the rule of City of Keokuk v. Independent 
Dist. of Keokuk, does not apply to the facts of this 
case. It may be said in reply to the argument of 
defendant’s counsel upon this point, that the case 
is that of the unauthorized or negligent use of a 
sidewalk, and that the cover of the scuttle cannot 
be regarded, as claimed by counsel, as only a part 
of the sidewalk. The negligent or unauthorized 
use of a part of the sidewalk as a cover for the scut- 
tle rendered defendant liable for the injuries, just 
as he would have been liable in case he had, in a 
like manner, used for his own private benefit a part 
of the sidewalk for any other purpose.” 


In Gilbert v. Hoffman, Supreme Court of Iowa, 
June 2, 1885, 23 N. W. Rep. 632, it was held that 
a hotel-keeper who with the knowledge of the 
prevalence of small-pox in his hotel keeps it open 
for business, and permits a person to become a 
guest, without informing him of the disease, will 





be liable for the communication of the disease to 
the guest, and the guest will not be precluded from 
recovering on the ground of contributory negli- 
gence in not making inquiries as to the truth of a 
rumor that there was small-pox in the house. The 
court said: “Counsel for appellants contend that 
this evidence did not warrant the jury in finding 
for plaintiff, because (1) it does not show that de- 
fendants were guilty of such negligence as renders 
them liable; and (2) that plaintiff, by going to the 
house after she was informed of the rumor which 
was current as to the presence of the disease, and 
without instituting an inquiry as to its truth, was 
guilty of such contributory negligence as _pre- 
cludes a recovery. But this position cannot be 
maintained. The jury, as we have seen, were war- 
ranted by the evidence in finding that defendants, 
with knowledge of the prevalence of the disease 
in the hotel, kept it open for business, and permit- 
ted plaintiff to become a guest without informing 
her of the presence of the disease. That they 
would be liable to one who became their guest un- 
der these circumstances and contracted the disease 
while in their house, and who was himself guilty 
of no negligence contributing to the injury, there 
can be no doubt. The district court probably left 
itto the jury to determine whether plaintiff was 
guilty of imprudence or negligence in going to the 
hotel after she heard the rumor that the disease 
was in the house, without inquiring further as to 
its truth; and they were told that if the circum- 
stances were such as that ordinary prudence ands 
care demanded that she should, before going to 
the hotel, make further inquiry as to the truth of 
the rumor, and she neglected to do this, and 
this neglect contributed to the injury, she could 
not recover. The instruction states the rule on the 
subject quite as favorably to the defendants as they 
had the right to demand. By keeping their hotel 
open for business they in effect represented to all 
travelers that it was a reasonably safe place at 
which to stop; and they are hardly in a position 
now to insist that one who accepted and acted on 
this representation, and was injured because of its 
untruth, shall be precluded from recovering against 
them for the injury, on the ground that she might 
by further inquiry have learned of its falsity.”” To 
the same effect, Alb. L. J. 163, 
eee en 

THE UTILITY OF RULES OF EVIDENCE, 
‘HE end of all litigation is justice. To this end the 

system of pleading and the rules of evidence have 
been established, the former to exactly define the is- 
sues between the parties, the latter to elicit the facts 
which are to demonstrate the affirmative or the nega- 
tive of those issues. 

Rules of evidence have been formulated, not so 
much because experience has shown that only by ad- 
herence to their principles can the absolute truth be 
reached and thus justice be meted out to the parties, 
as because, without such rules, there would be no 
limit to the time required for the trial of the simplest 
case. Were it not for the question of time, I contend 
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that the only legitimate way to try a case in a court of 
justice would be to let the court or the jury hear every 
thing in the shape of testimony which either party 
could present, leaving the court or the jury to deter- 
mine from the staud point of common sense, guided 
by their judgment as to the character of the witness 
and all the surrounding circumstances, where the truth 
actually lay. Indeed, this practice has of late years 
become more and more prevalent, and adopted by 
courts sitting without a jury, for the hearing and de. 
termination of equity causes. It is quite a common 
remark on the part of the judge in such cases where 
objection is made on the score of the incompetency of 
the evideuce, that he will let it goin, and that if the 
objection be subsequently found to be well taken, the 
evidence will be disregarded. But in how many cases 
will the judge, impressed with the merits of a case, 
disregard evidence which has been calculated to throw 
any light upon the fact on the ground that it was not 
strictly, and under the rules of evidence, admissible? 
If the end and purpose of such rules are to discover 
the truth, upon what principle of common sense should 
acourt ora jury be forbidden to look at the truth, 
simply because some obstacle in the shape of an arbi- 
trary rule, stands in the way? Letthe arbitrary rule 
be pushed aside. There is no magic about a rule of 
evidence which enables one by a simple application of 
it toany given case to evolve the truth. In the at- 
tempts to arrive ata just conclusion respecting the 
facts of a case, in a trial there can be no such thing as 
absolute demonstration, which shall exclude the pos- 
sibility of error. In such cases facts are proved by 
morul evidence, or in other words by the same kind of 
evidence as that by which men are governed in the or- 
dinary transactions of life. It is not the absolute cer- 
tainty of the proof which is demanded, but whether it 
is sufficiently probable. Hence I might argue that no 
testimony should ever be excluded upon a trial which 
tends in the remotest degree to elucidate, illustrate, 
or explain the main fact. 

When we come to the matter of trials by a jury the 
case is slightly different. Here the necessity for cir- 
cumscribing the limit of testimony is more apparent. 
The more complicated machinery required for jury 
trials, the great delay and inconvenience attendant 
upon the getting into a jury box of twelve good and 
lawful and duly qualified citizens, demand that 
when once the wac!)inery is set in motion there should 
be no retrogression, und that nothing should be done 
which should subsequently have to be undone, to the 
end that when the jury are discharged from the con- 
sideration of the case, there should be an end of it. It 
isthe wretched experience of rehearings and new 
trials, resulting from departure from hide-bound rules 
of evidence which constitutes the chief vexation of 
litigation. 

So far as trials before the court are concerned, it 
would seem as if much precious time would be saved 
by permitting, if not the widest, at least a much 
wider freedom of statement upon the part of witnesses 
than is now accorded. Itis not the inherent right of 
any suitor to have testimony which does not happen 
to please him excluded. In the ordinary affairs of 
life in matters of a business or social character, men 
all want to be governed by facts and circumstances, 
by analogies, presumptions, inferences, irrespective of 
whether they are approved by Starkieor Greenleaf. 
When the merchant, banker, or tradesman has a ques- 
tion of business presented to him for determination, 
and the reasons, facts, circumstances, which are 
to govern his action pass in mental panorama before 
him, he does not stop ever and anon to say to himself 
that such or such considerations must be excluded be- 
cause the text writers on the subject of evidence say 
so. On the contrary he is governed, not by the char- 





acter, or species of the testimony, pro or con, but by 
its intrinsic worth and weight. Why should any dif- 
ferent rule prevail in courts of justice? Certainly not, 
because the litigant has any natural right to have tes- 
timony excluded. Only the public necessities, the 
avoidance of delay, the economy of time, can be re- 
garded as the basis and reason of these rules. 

Courts, and legislatures as well, have of late years 
greatly relaxed these rules, and they are constantly 
undergoing relaxation and modification. Statements 
are allowed to be made which would formerly have 
been excluded. Witnesses are permitted to testify 
who would once have been forbidden to speak, and 
the testimony is admitted, not because it is absolute 
and demonstrative, but because it is some evidence, 
and the jury, who are supposed to be men of intelli- 
gence, cannot be misled by having it submitted to 
them. Can any evil result from this? 

It is unquestionably true that there are certain 
species of evidence or testimony which ought always 
to be excluded, for the reason that they are of sore. 
mote a character as to have noappreciable weight, and 
which it would beidle for any jury to entertain. I 
would not favor letting every thing into a case, even 
were there no question of time. No good end could 
possibly be subserved. But I do believe that 
much delay and vexation, resulting from motions for 
new trials and appeals, would be avoided, if judges 
were given wider discretion in the matter of the ad- 
mission of evidence. I cannot doubt that justice 
would be more certainly administered at a greater 
economy of time and expense, if in all cases the trial 
judge should have absolute discretion as to permitting 
testimony to be introduced, and if no review of the 
case could be had upon the mere ground that incom- 
petent or irrelevant testimony had been admitted, for 
in the absolute sense no testimony is incompetent or 
irrelevant which can throw aray of light, however fee- 
ble, upon the case, and if it cannot throw any light 
upon the case, nobody is harmed. 

Practically however the jury will never fail to con- 
sider such testimony, whether in the case or not, if 
once they get an inkling of it, either from the ques- 
tion of counsel or from their arguments as to its admis- 
sibility. It is true the jury might be excluded from the 
court while the matter was being discussed, but that 
would result simply in a series of marchings and coun- 
termarchings in and out of court. 

Probably one-half of the time of our Appellate 
Courts is taken up with the consideration of questions 
as to the admissibility or non-admissibility of evi- 
dence, and questions springing out of these. 

When two suitors present themselves at the barof a 
court, they have an issue between them of which the 
court is to dispose. If it bean issue of fact, it results 
from the assertion of something on the one hand, and 
a denial of it on the other. If it be something out of 
the range of common experience, science may have to 
furnish the evidence through an expert, upon whose 
assertions the jury must have implicit faith, inde- 
pendent of their own judgment or experience. But 
in ordinary cases, why forbid them to use that com- 
mon sense and that judgment which they use in their 
own every day affairs? There can be no such thing as 
absolute justice. There can be no such thing as ab- 
solute testimony, or testimony which shall amount 
to demonstration; error may lurk in all evidence of a 
humancharacter. What truth is going to be imper- 
illed by permitting the jury to hear all that can be 
said upon the subject in dispute? 

Of course there must be alimit. Courts and juries 
cannot sit forever in one case, because there is some- 
thing yet to be said. But let that limit be in the dis- 
cretion of the judge. In short, Jet the exclusion of 
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evidence, if you like, be ground fora new trial, the 
admission of evidence never. 

This may sound revolutionary; but I submit it is 
reasonable. Ifthe sole purpose of rules of evidence 
be to enable us to arrive at the truth, then it would fol- 
low that whenever a rule of evidence stands in the 
light of the truth, and prevents it being seen, it should 
be set aside. Practically these rules in our day serve 
not so much to discover truth as to form the basis for 
exceptions upon which new trials may be had. 

Take any ordinary civil case upon any of the calen- 
dars of our courts, and let it be submitted to a jury, 
and I venture the proposition that practical justice, 
probable justice, and that is all we can expect, will be 
more certainly attained by letting the jury hear all 
that can be said, immediate or remote, than by ex- 
cluding this or that testimony, because it did not 
chance to fit a certain rule. Let the jury have the 
evidence, all of it, all they can get. Then argue to 
them as much as you like. Iam quite sure, if I have 
a good case on the merits, I shall not allow my adver- 
sary to make a ground work for an interminable pil- 
grimage through all the higher courts, by objecting to 
his evidences. Let it go in, unless it be so clearly 
irrelevant and obnoxious that no court in the universe 
could hesitate to exclude it. 

AsI have said, you cannot fool the jury, and they 
will apply the objectionable evidence where it be- 
longs, admitted or not. 

These suggestions are more particularly applicable 
to that species of evidence, with all its ramifications 
aud modifications, termed hearsay. In respect of 
documentary proof, there should bea different rule, 
since the jury need know nothing whatever of the na- 
ture of an instrument until it is read to them, after 
being admitted by the court, and in the majority of 
cases the document itself contains not merely the 
proof of some fact, but the case itself, and whether 
the paper makes out a case is a question of substan- 
tive law, and not a question of evidence. 

Of course in a tenutative discussion, such as this is, 
it is out of the question to attempt the elaboration of 
any system, or to remodel those which have already 
been established. But as intelligence increases and 
becomes more and more disseminated among the peo- 
ple, and as juries come more and more to be made up 
of representative men, men of practical knowledge 
and experience, with judgments trained by daily in- 
tercourse and commerce with each other, the reasons 
upon which many of the old rules of procedure in our 
courts are based will be gradually eliminated and the 
rules themselves will follow. The time, I doubt not, 
will come, when issues of fact, in courts of law will be 
determined by the same rules of common sense which 
govern in ordinary transactions, by giving a liberal 
ear to all that can be said, pro or con, and by weigh- 
ing the different statements in ‘the balances of a 
varied experience and an enlightened judgment. 

Ep. J. MAXWELL. 

Yonxers, N. Y., June 24, 1885. 


CONSTITUTIONAL LAW — PROHIBITION OF MAN- 
UFACTURE OR SALE OF SUBSTITUTE 
FOR BUTTER—OLEOMARGARINE, 








NEW YORK COURT OF APPEALS, JUNE 16, 1885. 


PEOPLE Vv. MARX. 


Equal rights to all are what are intended to be secured by the 
establishment of constitutiional limits to legislative power 
and impartial tribunals to enforce them. 

Section 6 of “An act to prevent deception in sales of dairy 
products,’ Laws of 1884, ch. 202, “ provides that no per- 








son shall manufacture out of any oleaginous substance or 
substances, or any compound of the same, other than that 
produced from unadulterated milk, or of cream from the 
same, any article designed to take the place of butter or 
cheese produced from pure, unadulterated milk, or cream 
of the same, or shall sell, or offer for sale, the same as an 
article of food.” 

Held, unconstitutional; as it absolutely prohibited the manu- 
facture or sale of any article which could be used as a sub- 
stitute for butter, however fairly the character of the sub- 
stitute might be avowed and published, to drive the sub- 
stituted article from the market, and protect those en- 
gaged in the manufacture of dairy products against the 
competition of cheaper substances, capable of being ap- 
plied to the same uses as articles of food. This was be- 
yond the power of the Legislature to do. 


| gene» from judgment of General Term affirming 
conviction of defendant in New York General 
Sessions. The opinion states the case. 

RAPALLO, J. The defendant was convicted in the 
Court of General Sessions of the city and county of 
New York of a violation of the sixth section of an 
act entitled ‘‘An act to prevent deception in sales of 
dairy products.’”’ Ch. 202, L. 1884. 

On appeal to the General Term of the Supreme 
Court in the first department the conviction was af 
firmed, and the defendant now appeals to this court 
from the judgment of affirmance. 

The main ground of the appeal is that the section in 
question is unconstitutional and void. 

The section provides as follows: 

‘86. No person shall manufacture out of any oleo- 
ginous substance, or any compound of the same other 
than that produced from unadulterated milk, or of 
cream from the same, any article designed to take the 
place of butter or cheese produced from pure, unadul- 
terated milk or cream of the same, or shall sell, or of- 
fer to sell, the same as an article of food. This provis- 
ion shall not apply to pure skim milk.” 

The rest of the section subjects to heavy punishment 
by fine and imprisoument ‘* whoever violates the pro- 
visions of this section.” 

The indictment charged the defendant with having 
on the 31st of October, 1884, at the city of New York, 
sold one pound of acertain article manufactured out 
of divers oleaginous substances and compounds thereof 
other than those produced from unadulterated milk, 
to one J. M., as an article of food, the article so sold 
being designed to take the place of butter produced 
from pure, unadulterated milk or cream. It is not 
charged that the article so sold was represented to be 
butter, or was sold as such, or that there was any in- 
tent to deceive or defraud, orthat the article was in 
any respect unwholesome or deleterious, but simply 
that it was an article designed to take the place of but- 
ter made from pure milk or cream. 

On the trial the prosecution proved the sale by the 
defendant of the article known as oleomargarine, or 
oleomargarine butter. That it was sold at about half 
the price of ordinary butter. The purchaser testified 
that the sale was made at a kind of factory having on 
the outside a large sign ‘‘Oleomargarine.”’ That 
he knew he could not get butter there, but knew that 
oleomargarine was sold there. And the district attor- 
ney stated that it would not be claimed that there was 
any fraudulent intent on the part of the defendant, 
but that the whole claim on the part of the prosecution 
was that the sale of oleomargarine as a substitute for 
dairy butter was prohibited by the statute. 

On the part of the defendant it was proved by dis- 
tinguished chemists that vleomargarine was composed 
of the same elements as dairy butter. That the only dif- 
ference there was between them was that it contained a 
smaller portion of a fatty substance known as but- 
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terine. That this butterine exists in dairy butter only 
in a smaller portion — from three to six per cent. 
That it exists in no other substance than butter made 
from milk, and is introduced in oleomargarine butter 
by adding to the oleomargarine stock some milk, 
cream or butter, and churning, and when this is done 
it has all the elements of natural butter, but there 
must always be asmaller percentage of butterine in 
the manufactured product than in butter made from 
milk. The only effect of the butterine is to give flavor 
to the butter, and has nothing to do with its whole- 
someness. That the oleaginous substances in the oleo- 
margarine are substantially identical with those -pro- 
duced from milk and cream. Prof. Chandler testified 
that the only difference between the two articles was 
that dairy butter had more butterine. The oleomar- 
garine contained not over one per cent of that sub- 
stance, while dairy butter might contain four or five 
per cent, and that if four or five per cent of butterine 
were added to the oleomargarine, there would be no 
difference; it would be butter, irrespective of the 
sources; they would’be the substance. According to 
the testimony of Prof. Morton, whose statement was 
not controverted or questioned, oleomargarine, so far 
from being an article devised for purposes of decep- 
tion in trade, was devised in 1872 or 1873, by an emi- 
nent French scientist, who had been employed by 
the French government to devise a substitute for 
butter. 

Further testimony as to the character of the article 
being offered, the district attorney announced that he 
did not propose to controvert that already given. Tes- 
timony having been given to the effect that oleomar- 
garine butter was precisely as wholesome as dairy but- 
ter, it was on motion of the district attorney stricken 
out. and the defendant’s counsel excepted. The broad 
ground was taken at the trial, and boldly maintained 
on the argument of this appeal, that the manufacture 
or sale of any oleaginous compound, however pure and 
wholesome, as an article of food, iffit is designedjto take 
the place of dairy butter, is by this act made a crime. 
The result of the argument is that if in the progress of 
science a process is discovered of preparing beef tal- 
low, lard, or any other oleaginous substance, and com- 
municating to it a palatable flavor so as to render it 
serviceable as a substitute for dairy butter, and equally 
nutritious and valuable, and the article can be pro- 
duced at a compara‘ively small cost, which will place 
it within the reach of those who cannot afford to buy 
dairy butter, the ban of this statute is upon it. Who- 
ever engages in the business of manufacturing or sell- 
ing the prohibited product is guilty of a crime; the 
industry must be suppressed; those who could make a 
livelihood by it are deprived of that privilege. The 
capital invested in the business must be sacrificed,and 
such of the people of the State as cannot afford to buy 
dairy butter must eat their bread unbuttered.; 

The references which have been here made to the tes- 
timony on the trial are not with the view of institut- 
ing any comparison between the relative merits of 
oleomargarine and butter, but rather as illustrative of 
the character and effect of the statute whose validity 
is in question. The indictment upon which the de- 
fendant was convicted does not mention oleomarga- 
rine, neither does the section (§ 6) of the statute, 
although the article is mentioned in other statutes, 
which will be referred to. All the witnesses who huve 
testified as to the qualities of the oleomargarine may 
be in error, still that would not change a particle the 
nature of the question, or the principles by which the 
validity of the act isto be tested. Section 6 is broad 
enough in its terms to embrace not only oleomarga- 
rine, but any other compound, bowever wholesome, 
valuable or cheap, which has been or may be discov- 
ered or devised for the purpose of being used as a sub- 








stitute for butter. Every such product is rigidly ex- 
cluded from manufacture or sale in the State. 

One of the learned judges who delivered opinions at 
the General Term endeavored to sustain the act on the 
ground that it was intended to prohibit the sale of any 
artificial compound as butter or cheese, made from un- 
adulterated milk or cream. That it was that design to 
deceive which the law rendered criminal. If that were 
a correct interpretation of the act, we should coucur 
with the learned judge in his conclusion as to its val- 
idity; but we could not concur in his further view, 
that such an offense was charged in the indictment or 
provedjupon the trial. The expressed concessions of the 
prosecuting officer are to the contrary. We do not think 
that sec. 6 is capable of the construction claimed. The 
prohibition is not of the manufacture or sale of an arti- 
cle designed as an imitation of dairy butter or cheese, 
or intended to be passed off as such, but of an article 
designed to take the place of dairy butter or cheese. 
The artificial product might be green, red or white in- 
stead of yellow, and totally dissimilar in appearance to 
ordinary butter, yet it might be designed as a substi- 
tute for butter, and if so would fall within the pro- 
hibition of the statute. Simulation of butter is not 
the act prohibited. There are other statutory provis- 
ious fully covering that subject. 

Chapter 215 of the Laws of 1882, entitled ‘‘An act to 
regulate the manufacture and sale of oleomargarine, 
or any form of imitation butter and lard, or any form 
of imitation cheese, for the prevention of fraud, and 
the better protection of the public health,” by its first 
section prohibits the introduction of any substance 
into imitation butter or cheese for the purpose of im- 
parting thereto acolor resembling that of yellow but- 
ter or cheese. The second section prohibits the sale of 
oleomargarine or imitation butter thus colored, and 
the third section prohibits the sale of any article in 
semblance of natural cheese, not the legitimate pro- 
duct of the dairy, unless plainly marked “ imitation 
cheese.” 

Chapter 238 of the Laws of 1882, is entitled “An act 
for the protection of dairymen, and to prevent decep- 
tion in the sales of butter and cheese,’ and provides 
(§$ 1) that eyery person who shall manufacture for sale, 
or offer for sale, or export any article in semblance of 
butter or cheese, not the legitimate product of the 
dairy, must distinctly and durably stamp on the side 
of every cheese, and on the top and side of every tub, 
firkin or package the words ‘‘ oleomargarine butter,” 
or if containing cheese, ‘‘imitution cheese,’’ and chap- 
ter 246 of the Laws of 1882, entitled “An act to pre- 
vent fraud in the sale of oleomargarine, butterine, 
suine, or other substance not butter,’’ makes it a mis- 
demeanor to sell at wholesale or retail any of the above 
articles representing them to be butter. 

These enactments seem to cover the entire subject of 
fraudulent imitations of butter, and of salesof other 
compounds as dairy products,and they are not repealed 
by the actof 1884, although that act contains an express 
repeal of nine other statutes,eight of which are directed 
against adulterated or impure dairy droducts, and one 
against the use of certain coloring matter in oleomar- 
garine. The provisions of this last act are covered by 
one of the acts of 1882, above cited, and the provisions 
of the repealed acts in relation to dairy products are 
covered by substituted provisions in the act of 1884, but 
the statutes directed against fraudulent simulations 
as dairy butter, and the sale of any such simulations 
as dairy butter, are left to stand. Further statutes to 
the same effect were enacted in 1885. Consequently if 
the provisions of section 6 should be held invalid, 
there would still be ample protection in the statutes 
against fraudulent imitations of dairy butter, or sales 
of such imitations as genuine. 

1t appears to us quite clear that the object and effect 
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of the enactment under consideration was not to sup- 
plement the existing provision against fraud and de- 
ception by means of imitation of dairy butter, but to 
take a further and bolder step, by absolutely prohib- 
iting the manufacture or sale of any article which 
could be used as a substitute for it, however openly 
and fairly the character of the substitute might be 
avowed and published, to drive the substituted arti- 
cle from the market and protect those engaged in the 
manufacture of dairy products against the competi- 
tion of cheaper substances, capable of being applied to 
the same uses as articles of food. 

The learned counsel for the respondent frankly 
meets this view, and claims in his points, as he did 
orally upon the argument, that even were it certain 
that the sole object of the enactment was to protect 
the dairy industry in this State against the substitu- 
tion of a cheaper article, made from cheaper mate- 
rials, this would not be beyond the power of the Leg- 
islature. 

This, we think, is the real question presented in the 
case. Conceding that the only limits upon the Legis- 
lative power of the State are those imposed by the 
State Constitution and that of the United States, we 
are called upon todetermine whether or not those lim- 
its are transgressed by an enactment of this descrip- 
tion. These limitations upon legislative power are 
necessarily very general in their terms, but at the 
same time very comprehensive. The Constitution of 
the State provides (art. 1, $1) that no member of this 
State shall be disfranchised or deprived of any of the 
rights and privileges secured to any citizens thereof, 
unless by the law of the land or the judgment of his 
peers. Section 6 of article 1 provides that no person 
shall be deprived of life, liberty or property without 
due process of law, and the fourteenth amendment to 
the Constitution of the United States provides that 
“no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States, nor shall any State deprive any person 
of life, liberty or property without due process of law, 
nor deny to any person within its jurisdiction the equal 
protection of the laws.” 

These constitutional safeguards have been go thor- 
oughly discussed in recent cases that it would be su- 
perfluous to do more than refer to the conclusions 
which have been reached bearing upon the question 
now under consideration. Among these no proposi- 
tion is more firmly settled than that it is one of the 
fundamental rights and privileges of every American 
citizen to adopt and follow such lawful industrial pur- 
suits, not injurious to the community, as he may see 
fit. Live Stock Association v. Crescent City, ete., 1 
Abb. U. S. 398; 16 Wall. 106; Corfield v. Coryell, 4 
Wash. C. C. 380; Matter of Jacobs, 98 N. Y. 98. The 
term “liberty,”’ as protected by the Constitution, is 
not cramped into a mere freedom from physical re- 
straint of the person of the citizen, as by incarcera- 
tion, but it isdeemed to embrace the right of man to 
be free in the enjoyment ofthe faculties with which 
he has been endowed by his Creator, subject only to 
such restraints as are necessary for thecommon wel- 
fare. 

In the language of Andrews, J., in Bertholf v. 
O’ Reilly, 74 N. Y. 515, the right to liberty embraces 
the right of man to ‘‘exercise his faculties and to fol- 
low a lawful vocation for the support of life,’ and as 
expressed by Earl, J., in Re Jacobs, “one may be de- 
prived of his liberty, and his constitutional right 
thereto violated, without the actual restraint of his 
person. Liberty, in its broad sense, as understood in 
this country, means the right not only of freedom 
from servitude, imprisonment or restraint, but the 
right of one to use his faculties in all lawful ways, to 
live and work where he will, to earn his livelihood in 








any lawful calling, and to pursue any lawful trade of 
vocation.” 

Who will have the temerity to say that these con- 
stitutional principles are not violated by an enact- 
ment which absolutely prohibits an important breach 
of industry for the sole reason that it competes with 
another, and may reduce the price of an article of food 
for the human race? 

Measures of this kind are dangerous, even to their 
promoters. If the argument of the respondents in 
support of the absolute power of the Legislature to 
prohibit one branch of industry for the purpose of 
protecting another with which it competes can be sus- 
tained, why could not the oleomargarine manufactur- 
ers, should they obtain sufficient power to influence or 
control the legislative councils, prohibit the manfac- 
ture or sale of dairy products? Would arguments then 
be found wanting to demonstrate the invalidity under 
the Constitution of such an act? The principle is the 
same in both cases. The numbers engaged upon each 
side of the controversy cannot influence the question 
here. Equal rights to all are what are intended to be 
secured by the establishment of constitutional limits 
to legislative power, and impartial tribunals to enforce 
them. 

Illustrations might be indefinitely multiplied of the 
evils which would result from legislation which should 
exclude one class of citizens from industries, lawful in 
other respects, in order to protect another class 
against competition. We cannot doubt that such leg- 
islation is violative of the letter as well as of the spirit 
of the constitutional provisions before referred to, nor 
that such is the character of the enactment under 
which the appellant was convicted. 

The judgment of the General Term and the Court of 
Sessions should be reversed. 

All concur. 





UNITED STATES SUPREME COURT AB- 
STRACT.* 

JURISDICTION—SUPREME CouRT OF DISTRICT OF 
CoLUMBIA—FIFTH AMENDMENT TO CONSTITUTION OF 
THE UNITED STATES—JUDGMENT—WHEN A NULLITY. 
—The act of Congress has made the judgment of the 
Supreme Court of the District of Columbia conclusive 
as to the question whether, under the circumstances 
of the case, a prisoner has or has not, for ‘‘the same 
offense, been twice put in jeopardy of life or limb 
* * * or been deprived of life, liberty, or property, 
without due process of law.’’ Amend. 5, Const. U. 8. 
In regard to the question as to what matters go to the 
jurisdiction of a court so as to makeits action, when 
erroneous, a nullity, the general rule is that when the 
court has jurisdiction by law of the offense charged, 
and of the party who is so charged, its judgments are 
not nullities. The case of Ex parte Lange, 18 Wall. 
166, is relied on here. In that case the petitioner had 
been tried, convicted, and sentenced for an offense for 
which he waa liable to the alternative punishment of 
fine or imprisonment. The court imposed both. He 
paid the fine, and made application to the same court 
by writ of habeas corpus for release on the ground that 
he was then entitled to his discharge. The Circuit 
Court, on this application, instead of releasing the 
prisoner, set aside its erroneous judgment, and sen- 
tenced him to furtherimprisonment. This court held 
that the prisoner, having been tried, convicted, and 
sentenced for that offense, and having performed the 
sentence as to the fine, the authority of the Circuit 
Court over the case was at an end, and the subsequent 
proceedings were void. In the present case no ver- 
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dict nor judgment was rendered, no sentence enforced, 
and it remained with the trial court to decide whether 
the acts on which he relied were a defense to any trial 
atall. Weare of opinion that what was done by that 
court was within its jurisdiction; that the question 
thus raised by the prisoner was une which it was com- 
petent to decide, which he was bound to decide; and 
that its decision was the exercise of jurisdiction. Ex 
parte Watkins, 3 Pet. 202; Ex parte Parks, 93 U. S. 23; 
Ex parte Yarbrough, 110 id. 653; Ex parte Crouch, 112 
id. 178. Matter of Bigelow. Opinion by Miller, J. 
[Decided Feb. 2, 1885.] 

TAXATION — RAILROAD COMPANY — EXEMPTION — 
NEW CONSTITUTION—CONSOLIDATION.—The charter of 
a railroad company being given, exempting such com- 
pany from taxation under certain circumstances, and 
thereafter a Constitution being enacted in the State, 
according to which no corporation should be specifi- 
cally relieved of taxation, the railroad company, upon 
being consolidated with another railroad, thereby los- 
ing its identity, should be liable for all the pains and 
penalties imposed by the respective charters of the 
several companies so consolidated. By the subse- 
quent absorption of the railroad so exempted from 
taxation with another not so exempted it must be pre- 
sumed that the original company, in entering into the 
consolidation, did so in full view of the existing law, 
and with the intention of forming anew corporation. 
Railroad Co. v. Maine, 96 U. 8. 499; Louisville, etc., R. 
Co. v. Palmes, 109 id. 244; Memphis, etc., R. Co. v. 
Berry, 112 id. 609. St. Louis, Z UM. & S. Railroad Co. 
v. Berry. Opinion by Matthews, J. 

(Decided March 2, 1885.] 


CORPORATION—LEASE—COMPLAINT AFTER RECEIV. 
ING BENEFITS—DIRECTOUS EXCEEDING THEIR POWERS 
—ACQUIESCENCE.—(1) A court of equity does not listen 
with satisfaction to the complaints of a company that 
transactions were illegal which had its approval, and 
which were essential to its protection, and the benefits 
of which it had fully received. (2) Complaints of a 
corporation that its own directors exceeded their au- 
thority come with anill grace when the acts com. 
plained of preserved its existence. (3) After seven 
years’ acquiescence on the part of a corporation lessor 
in a lease, something more must be shown than that it 
was executed in excess of the powers of the directors 
before the lessee will be made to surrender the profits 
he has made under it. Jilinois, etc., Co. v. Berry. Opin- 
ion by Field, J. 

[Decided Feb 2, 1885.] 

PATENT—COMBINATION—ELEMENTS.— When a pat- 
entis for a combination only, and none of the separate 
elements of which it is composed is claimed as the in- 
vention of the patentee, none of the elements is inclu- 
ded in the monopoly of the patent. As was said by Mr. 
Justice Bradley in the case of the Corn- Planter Pat- 
ent, 23 Wall. 224: “When a patentee, after describ- 
ing a machine, claims as his invention a certain com- 
bination of elements, or a certain device, or part of 
the machine, this is an implied declaration—as con- 
clusive, so far as that patent is concerned, as if it were 
expressed— that the specific combination or thing 
claimed is the only part which the patentee regards as 
new. True, he or some other person may have a dis- 
tinct patent for portions not covered by this, but that 
will speak for itself. So faras the patent in question 
is concerned, the remaining parts are old, or common 
and public.” See also Merrill v. Yeomans, 94 U. S. 
573; Water-meter Co. v. Desper, 101 id. 332-337; Mil- 
ler v. Brass Co., 104 id. 350. The patent being for a 
combination, there can be no infringement unless the 
combination is infringed. In Prouty v. Ruggles, 16 
Pet. 336, it was said: ‘‘Tbis combination, composed 





of all the parts mentioned in the specification, and ar- 
ranged with reference to each other and to other parts 
of the plow in the manner therein described, is stated 
to be the improvement, and is the thing patented. The 
use of any two of these parts only, or of two combined 
witha third whieh is substantially different in form 
or in the manner of its arrangement and connection 
with the others, is therefore not the thing patented. 
It is not the same combination if it substantially dif- 
fers from it in any of its parts. The jogging of the 
standard into the beam, and its extension backward 
from the bolt, are both treated by the plaintiffs as es- 
sential parts of their combination for the purpose of 
brace and draft. Consequently the use of either alone 
would not be the same improvement nor infringe the 
patent of the plaintiffs.” To the same effect see also 
Stimpson v. Baltimore & S. R. Co., 10 How. 329; Eames 
v. Godfrey, 1 Wall. 78; Seymour v. Osborne, 11 id. 
516; Dunbar v. Myres, 94 U.S. 187; Fuller v. Yentzer, 
id. 288. Butthis rule is subject to the qualification 
that a combination may be infringed when some of 
the elements are employed, and for the others, me- 
chanical equivalents are used, which were known to 
be such at the time when the patent was granted. 
Seymour v. Osborne, ubi supra; Gould v. Rees, 15 
Wall. 187; Imhaeuser v. Buerk, 101 U. S. 647. Rowell 
v. Lindsay. Opinion by Woods, J. [See 2 Fisher Pat. 
Cas. 89.] 

(Decided Jan. 5, 1885.] 


SHIP AXD SHIPPING—COLLISION—SCHOONER—BARK 
—FAULT—CROSSING COURSES.—A_ schooner was sailing 
E. by N., with the wind S., and a bark was closed- 
hauled on the port tack. The schooner sighted the 
green light of the bark about half a point on the star- 
board bow, about three miles off, and starboarded a 
point. At two miles off she starboarded another point. 
As aresult, the light of the bark opened about two 
points. The bark let her sails shake and then filled 
them twice. The schooner continued to see the green 
light of the bark till the vessels were within a length 
of each other, when the bark opened her red light. At 
the moment the vessels were approaching collision, 
the schooner put her helm hard a-starboard, and 
headed N. FE. At that juncture the bark ported, and 
her stem struck the starboard side of the schooner 
amidships, at about a right angle. Held, that the 
bark was in fault, and the schooner free from fault. 
(2) If the case was one of crossing courses, under ar- 
ticle 12 of the rules prescribed by the act of April 29, 
1864, ch. 69 (13 St. 58), the schooner being free and the 
bark close-hauled on the port tack, the bark did not 
keep her course, as required by article 18, and no 
cause for a departure existed under article 19, and she 
neglected precautions required by the special circum- 
stances of the case, within article 20. Even assuming, 
on the facts found, that these vessels were crossing, 80 
as to involve risk of collision, when they first sighted 
each other, the Willis “determined the risk” when 
she had gone off two points by starboarding, and 
brought green light to green light. Thisis the point 
in judgment in The Earl of Elgin, L. R., 4 Priv. Coun. 
1. To be an excusable mistake in extremis, a pardon- 
able maneuver, though contributing to or inducing a 
collision, when the maneuver would have been faulty 
if not excusable, it must be one produced by fault or 
mismanagement in the other vessel. New York & 
Liverpool U. S. Mail S. Co. v. Rumball, 21 How. 3872, 
383; The Nichols, 7 Wall. 656, 666; The Carroll,8 id. 
302, 305; The Dexter, 23 id. 69, 76; The Bywell Castle, 
L. R., 4 Prob. Div. 219. The last case is a well-con- 
sidered judgment by Lords Justices James, Brett, and 
Cotton, in the Court of Appeal, and the rule there for- 
mulated is that ‘where one ship has, by wrong man- 
euvers, placed another shipina position of extreme 
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danger, that other ship will not be held to blame if 
she has done something wrong, and has not been 
maneuvered with perfect skill and presence of mind.” 
The Elizabeth Jones. Opinion by Blatchford, J. 
[Decided Dec. 15, 1884.] 


PATENTS—INFRINGEMENT OF—DAMAGES—REISSU E.— 
On the 25th of August, 1868, letters-patent were granted 
to EK. T. for ‘a new and improved machine for rolling 
saw-logs,’”’ which were afterward assigned by the pat- 
entee to R., and on the 15th of July, 1873, upon the ap- 
plication of R., reissued letters-patent were granted 
him for the same. In the reissue the specification is 
modified so as to make a radical change, not only in 
the purpose, but in the mechanism of the invention. 
It embraces a different machine, intended for differ- 
ent purposes, and performing different functions from 
that described in the original patent. On the 29th of 
January, 1873, letters-patent were applied for, and on 
the 12th of August following, granted to J. T. ‘‘ for 
certain improvements in log turners,’’ which covered 
the alleged infringing machine complained of by R. as 
being embraced in his patent. Held, that in the ac- 
tion brought by R. to recover damages for the in- 
fringement of his patent the first claim of the reissued 
patent was void. This conclusion is sustained by 
many decisions of this court, some of which may be 
found in the following cases: Gill v. Wells, 22 Wall. 
1; The Wood Paper Patent, 23 id. 568; Powder Co. 
v. Powder Works, 98 U. S. 126; Ball v. Langles, 102 id. 
128; James v. Campbell, 104 id. 356; Heald v. Rice, id. 
737; Miller v. Brass Co., id. 350; Johnson v. Railroad 
Co., 105 id. 544; Bantz v. Frantz, id. 160; Wing v. An- 
thony, 106 id. 142. Especial attention is called to 
three decisions of this court which are peculiarly ap- 
posite: Clements v. Odorless Excavating Co., 109 U. 8. 
641; McMurray v. Mallory, 111 id. 97; and Mahn vy. 
Harwood, 5 Sup. Ct. Rep. 174. orient, etc., Lumber 
Co. v. Rodgers. Opinion by Woods, J. 

[Decided Dec. 22, 1884.] 


NAVY—OFFICERS OF--LONGEVITY PAY—STATUTE— 
CONSTRUCTION.—(1) There has been given no author- 
ity at any time by Congress for the giving of longevity 
pay to officers of the navy, except those on duty at sea 
or on the active list of thenavy. (2) Where the mean- 
ing of a statute is plain, it is the duty of the courts to 
enforce it according to its obvious terms. In such a 
case there is no necessity for construction. Benton v. 
Wickwire, 54 N. Y. 226; Woodbury v. Berry, 18 Ohio 
St. 456; Bosley v. Mattingly, 14 B. Mon. 89; Ezekiel v. 
Dixon, 3 Kelly, 146; Farrel Foundry v. Dart, 26 Conn. 
376; Sussex Peerage case, 11 Clark & F. 85, 143; Bish. 
Written Law, §72. Applying this rule, we are of opin- 
ion that the case of the appellant finds no support in 
any act of Congress. United States v. Tyler, 105 U. 8. 
244, distinguished. Thornley v. United States. Opinion 
by Woods, J. 

[Decided Feb. 2, 1885.] 


PRACTICE—JURY TRIAL — COURT DECIDING QUES- 
TION OF FACT—WAIVER OF JURY.—Without a waiver 
of the right of trial by jury in a United States Circuit 
Court, by consent of parties, the court errs if it sub- 
stitutes itself for the jury, and passing upon the effect 
of the evidence, finds the facts involved in the issue 
and renders judgment thereon ; and for such error the 
judgment will be reversed, and the cause remanded 
for a new trial. If after the plaintiff's case had been 
closed,the court had directed a verdict for the defend- 
ant on the ground that the evidence, with all infer. 
ences that the jury could justifiably draw from it, was 
insufficient to support a verdict for the plaintiff, so 
that such a verdict, if returned, must be set aside, it 
would have followed a practice sanctioned by re- 
peated decisions of this court. Randall v. Baltimore 





& O. R. Co., 105 U. 8. 478, and cases there cited. And 
in that event the plaintiff, having duly excepted to the 
ruling in a bill of exceptions, setting out all the evi- 
dence, upon a writ of error, would have been entitled 
to the judgment of this court, whether as a matter of 
law the ruling against him was erroneous. Or if in 
the present case, averdict having been taken for the 
plaintiff by direction of the court, subject to its opin- 
ion whether the evidence was sufficient to sustain it, 
the court had subsequently granted a motion on be- 
half of the defendant fora new trial, and set aside the 
verdict, on the ground of the insufficiency of the evi- 
dence, it would have followed acommon practice, in 
respect to which error could not have been alleged, or 
it might, with propriety, have reserved the question, 
what judgment should be rendered, and in favor of 
what party, upon an agreed statement of facts, and 
afterward rendered judgment upon its conclusions of 
law. But without a waiver of the right of trial by 
jury, by consent of parties, the court errs if it substi- 
tutes itself for the jury, and passing upon the effect of 
the evidence, finds the facts involved in the issue, and 
renders judgment thereon. This is what was done in 
the present case. It may be that the conclusions of fact 
reached and stated by the court are correct, and when 
properly ascertained, that they require sucha judg- 
ment as wasrendered. That is a question not before 
us. The plaintiffin error complains that he was en- 
titled to have the evidence submitted to the jury, and 
to the benefit of such conclusions of fact as it might 
justifiably have drawn; aright he demanded and did 
not waive; and that he has been deprived of it by the 
act of the court in entering a judgment against him on 
its own view of the evidence, without the interven- 
tion of ajury. In this particular we think error has 
been wellassigned. The right of trial by jury in the 
courts of the United States is expressly secured by the 
seventh article of amendment to the Constitution, and 
Congress has, by statute, provided for the trial of is- 
sues of fact in civil cases by the court without the in- 
tervention of a jury, only when the parties waive 
their right toa jury by astipulation in writing. Rev. 
St., §$ 6418, 649. This constitutional right this court 
has always guarded with jealousy. Doe v. Grymes, 1 
Pet. 469; D’ Wolf v. Rabaud, id. 476; Castle v. Bullard, 
23 How. 172; F-odges v. Easton, 106 U. S. 408. Baylis 
v. Travelers’ ins. Co. Opinion by Matthews, J. 
(Decided Fcb. 2, 1885.] 

MorRTGAGE—CONFISCATED PROPERTY—ACT OF JULY 
17, 1862—RIGHTS OF MORTGAGEE—PARTIES TO FORE- 
CLOSURE—TITLE OF PURCHASER—AGREEMENT NOT TO 
ALIENATE.—A mortgagee of property which was con- 
fiscated subsequently to the mortgage, aud judgment 
of condemnation had upon it, under the laws of the 
United States has, notwithstanding such judgment of 
condemnation, a valid subsisting mortgage, superior 
to any estate in the mortgaged property acquired by 
the judgment of condemnation, or which could be ac- 
quired by a sale made by virtue thereof; and a decree 
of foreclosure, and asale under such decree, will carry 
tu the purchaser the entire estate in the mortgaged 
premises, provided the necessary parties were made to 
the foreclosure proceedings. Day vy. Micow, 18 Wall. 
156; Claims of Marcuard, 20 id. 114. Whena mortgage 
contains the pact de non alienando, the mortgagee may 
enforce his mortgage by proceeding against the mort- 
gagor alone, notwithstanding the alienation of the 
property, and all those claiming under the mortgagor, 
whether directly or remotely, will be bound, although 
not made parties. In Nathan y. Lee, 2 Mart. (N. S.) 
32, the effect was decided to be that ‘‘the mortgagee is 
not bound to pursue a third possessor, but may have 
the hypothecated property seized in via executina as if 
no change had taken place in its possessors, because 








=a wye ewe we eC ~~ aT ae See CU 


©OT BwHe~ OO 


om 





THE ALBANY LAW JOURNAL. 11 








any alienation or transfer made in violation of the 
pact de non alienando is ipso jure void, as it relates to 
the creditor, and that this effect of the pact is not an- 
nulled by the provisions of the Civil Code iu relation 
to mortgages, and the rules laid down for pursuing the 
action of mortgage."’ In Stanbrough v. McCall, 4 La. 
Ann. 324, the court reviewed the cases on this subject, 
aud held that where a mortgage contained the pact de 
non alienando, one who subsequently purchases the 
property from the mortgagor cannot claim to be in any 
better condition than his vendor, nor can he plead any 
exception which the latter could not, and that any 
alienation in violation of the pact is null as to the 
creditor. These cases establish the rule that where a 
mortgage contains the pact de non alienando the mort- 
gagee may enforce his mortgage by proceeding against 
the mortgagor alone, notwithstanding the alienation 
of the property, and that all those claiming under the 
mortgagor, whether directly or remotely. will be 
bound, although not made parties. In the present 
case, and in the later case of Shields v. Shiff, 36 La. 
Ann. 645, the Supreme Court of Louisiana has held 
that there was such a privity between a person whose 
life-estate had been condemned under the act of July 
17, 1862, and his heirs, that the latter were bound by a 
suit and decree to enforce a mortgage executed by 
their ancestor containing the pact de non alienando, to 
which theancestor alone had been made a party de- 
fendant. We think this decision is right. It is sus- 
tained by the case of Wallach v. Van Riswick, 92 U. 8. 
202, as will appear by the following passages from the 
opinion of the court in that case, delivered by Mr. 
Justice Strong: “If it be contended that the heirs of 
Charles S. Wallach,’ the person whose property had 
been condemned, ‘‘ cannot take by descent unless their 
father, at his death, was seized of an estate of inherit- 
ance, é. g., reversion or a remainder, it may be ai- 
swered thateven at common law it was not always 
necessary that the ancestor should be seized to enable 
the heirto take by descent. Shelley’s case is that 
where the ancestor might have taken and been seized, 
the heir shall inherit. Fortescue, J., in Thoruby v. 
Fleetwood, 1 Strange, 318. If it were true that at com- 
mon law the heirs could not take in any case where 
their ancestor was not seized at his death, the present 
case must be determined by the statute. Charles S. 
Wallach was seized of the entire fee of the land before 
its confiscation, and the act of Congress interposed to 
take from him that seisin for a limited time. That it 
was competent to do, attaching the limitation for the 
benefit of the heirs. It wrought no corruption of 
blood. In Lord de Ja Warre’s case, 6 Coke, la, it was 
resolved by the justices ‘that there was a difference 
betwixt disability personal and temporary, and a dis- 
ability absolute and perpetual; as where one is at- 
tainted of treason and felony, that is an absolute and 
perpetual disability, by corruption of blood, for any of 
his posterity to claim any inheritance in fee-simple, 
either as heirto him or any ancestor above him; but 
when one is disabled by Parliament (without any at- 
tainder) to claim the dignity for his life, it is a per- 
sonal disability for his life only, and his heir, after his 
death, may claim as heir to him or to any ancestor 
above him.’ There is a close analogy between that 
case and the present. Without pursuing this discus- 
sion further, we repeat, that to hold that any estate or 
interest remained in Charles 8. Wallach after the con- 
fiscation and sale of the land in controversy, would de- 
feat the avowed purpose of the confiscation act and 
the only justification for its enactment; and to hold 
that the joint resolution was not intended for the 
benefit of his heirs exclusively, to enable them to take 
the inheritance after his death, would give preference 





to the guilty over the innocent.” Avegno v. Schmidt. 
Opinion by Woods, J. 
[Decided Jan. 26, 1885.] 


———_¢—— 


NEBRASKA SUPREME COURT ABSTRACT. 

STATUTE OF LIMITATIONS—PAYMENT BY ASSIGNEE 
OF INSOLVENT.—The paymeut of a dividend by the as- 
signee of an insolvent debtor is not such a part pay- 
ment as will, under the twenty second section of the 
Nebraska Code, take the residue of the debt out of the 
statutory limitation as against such debtor. Under a 
statute like our own, the Supreme Court of Ohio, in 
the case of Marienthal v. Mosler, 16 Ohio St. 566, held 
that the payment ofa dividend by the assignee of the 
debtor did not take the residue out of the statute of 
limitations. The opinion cites the cases of Stoddard 
v. Doane, 7 Gray (Mass.), 387; Pickett v. King, 34 
Barb. 193; and Roosevelt v. Mark, 6 Johns. Ch. 266. 
While it cannot be said that the argument is all on the 
side of the above cases, and there are high authorities 
holding the other way, yet I think that the weight of 
reason, as well of authority, is with them. Clark v. 
Chambers. Opinion by Cobb, C. J. [See 30 Alb. L. J. 
355.] 
[Decided Jan. 20, 1885.] 


STATUTE OF FRAUDS-—PART PERFORMANCE—PART 
PAYMENT, NOT.—A verbal contract for the sale of land 
where part performed by the party seeking the en- 
forcement of the contract, will, in a proper case, be 
enforced; but mere payment of a portion of the con- 
sideration is not sufficient to take the case out of the 
statute of frauds. The grounds of the remedy are that 
it would be a virtual fraud on the plaintiff for the de- 
fendant, after permitting acts of part performance 
which change the relation of the parties and prevent a 
restoration to their former condition, to interpose the 
statute as adefense, and thus secure to himself the 
benefits of the plaintiff's part performance, while he 
would be left without adequate remedy at law and lia- 
ble for damages as a trespasser. 3 Pom. Eq., § 1409, 
and cases cited in the notes. But the acts of part per- 
formance that take the case out of the statute are act- 
ual possession and the construction of valuable im- 
provements are perhaps in some cases, as where the 
land was wild, cultivation. In Poland v. O’Connor, 1 
Neb. 50, it was held that the payment of a small por- 
tion of the purchase price is not such a part perform- 
ance as will take the contract out of the statute of 
frauds. Temple v. Johnson, 71 Ill. 13; Glass v. Hul- 
bert, 102 Mass. 28; Wood v. Jones, 35 Tex. 64; Brown 
Stat. Frauds (4th ed.), §462; Holmes v. Evans, 48 Miss. 
248; Minturn v. Baylis, 33 Cal. 129; McGuire v. Stev- 
ens, 2 Am. Rep. 649; Fry v. Platt, 30 Alb. L. J. 454. 
Whether when the entire consideration is paid and 
possession delivered, so that the plaintiff bas fully 
performed on his part, or the compensation is the per- 
sonal services of the plaintiff, the contract would be 
enforced, is not now before the court. But we are not 
aware of any recent case holding that part payment 
alone is sufficient to take the case out of the statute, 
We therefore hold that so far as the real estate at least 
is concerned, the oral agreement canuot be enforced, 
and is not a proper foundation on which to recover 
dmaages. There is too much uncertainty also as to the 
nature of the alleged agreement. An oral agreement, to 
be enforced, must possess the elements of certainty. 
The court cannot supply by conjecture what should be 
established by clear and satisfactory proof. Pom. Kq., 
§ 1409; Lester v. Foxcroft, Colles, P. C. 108; cited 2 
Vern, 456; 1 Lead. Cas. Eq. 1027, 1038, 1042 (4th Am. 
ed.); Clinan v. Cooke, 1Schoales & L. 22; Newton v. 
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Swazey,8N. H. 9; Tilton v. Tilton, 9id. 385; Eaton 
v. Whitaker, 18 Conn. 222; Hall v. Whittier, 10 R. I. 
530; Freeman v. Freeman, 43 N. Y. 34; Welsh v. Bay- 
aud, 21 N. J. Eq. 186; Greenlee v. Greenlee, 22 Penn. 
St. 225; Cole v. Cole, 41 Md. 301; Semmes v. Worth- 
ington, 38 id. 298; Pierce's Heirs v. Catron’s Heirs, 25 
Gratt. 588; Lowry v. Buffington, 6 W. Va. 249; Church 
of the Advent v. Farrow, 7 Rich. Eq. 378; Ford v. 
Finney, 35 Ga. 258; Johnson v. Bowden, 37 Tex. 621; 
Farrar v. Patton, 20 Mo. 81; Feusier v. Sneath, 3 Nev. 
120; Morgan v. Bergen, 3 Neb. 209; Gregg v. Hamil- 
ton, 12 Kan. 333; Northrop v. Boone, 66 Ill. 368; 
Fall v. Hazelrigg, 45 Ind. 576; Grant v. Ramsey, 7 
Ohio St. 157; Armes v. Bigelow, 3 McArth. 442; Hiatt 
v. Williams, 72 Mo. 214; Bohanan v. Bohanan, 96 II. 
591; Jefferson v. Jefferson, id. 551; Marshall v. Peck, 
91 Ill. 187; Laird v. Allen, 82 id. 43; Wallace v. Rap- 
pleye, 103 id. 229; Littlefield v. Littlefield, 51£Wis. 23; 
Seaman v. Aschermann, id. 678; Manly v. Howlett, 55 
Cal. 94; Hanlon vy. Wilson, 10 Neb. 138; Hibbert v. 
Aylott, 52 Tex. 550; Lamb v. Hinman, 46 Mich. 112; 
Jamison v. Dimock, 95 Penn. St. 52; Newkumet v. 
Kraft, 10 Phila. 127; Wharton v. Stoutenburgh, 35 N. 
J. Eq. 266; Sherman v. Scott, 27 Hun, 331; Barnes v. 
Boston, etc., R. Co., 130 Mass. 388. Baker v. Wiswell. 
Opinion by Maxwell, J. [Ante p. 392.] 

[Decided Jan. 6, 1885.] 


ADVERSE POSSESSION—COLOR OF TITLE.— Where pos- 
session is taken under color and claim of title, aud con- 
tinued for the statutory period, it is not essential that 
such title shall be valid. Itis sufficient if the instru- 
ment purports to convey the title to the party in pos- 
session. La Frombois v. Jackson, 8 Cow. 589; Hum- 
bert v. Trinity Church, 24 Wend. 587; Northrop v. 
Wright, 7 Hill, 476; Munro v. Merchant, 26 Barb. 383. 
The fact of possession aud its character, the occupant 
claiming to be the owner of the premises, is the test. 
The possession must be inconsistent with the title of 
the true owner,jand not subject to the rights of other 
parties. Jackson v. Berner, 48 Ill. 203; Carrol v. Gil- 
lion, 33 Ga. 539; Thomas v. Babb, 45 Mo. 384; Beatty 
v. Mason, 30 Md. 409. When however an occupant has, 
as in this case, maintained actual, continued and no- 
torious adverse possession of real estate, claiming the 
same as his own against all persons for the full extent 
of ten years, he becomes the actual owner of the same, 
and the rights of the former owner are forever barred. 
Horbach v. Miller, 4 Neb. 32; Stokes v. Berry, 2 Salk. 
421; Graffius v. Tottenham, 1 Watts& 8. 488. Gatling v. 
Lane. Opinion by Maxwell, J. 

[Decided Jan. 13, 1885.] 


MANDAMUS—ABATEMENT—CITY OFFICER.— An ap- 
plication for a peremptory writ of mandamus against 
a sole incumbent of a city office willabate upon such 
incumbent's ceasing to hold or occupy sucb office ex- 
cept in cases where such incumbent may resign such 
office for the purpose of evading such writ. It can- 
not be denied that there is a sharp conflict of author- 
ity on this question. Whichever way we may be led 
to decide it, we shall not be without the authority of 
respectable courts and well-reasoned cases to sustain 
us. I donot think however that those cases where 
the writ of mandumus has been directed to courts or 
boards consisting of more than one officer or person 
can be considered as exactly in point. In such cases, 
while the judges, members or officers may change, the 
court of board retains its identity, and is in a sense the 
same; and in case of a mandamus against a board of 
commissioners it has been held that it was unneces- 
sary for the writ to issue against any person by vame, 
but that ‘‘the relator might omit the names and pro- 
ceed against the commissioners of the town, whoever 
they might be.” People v. Champion, 16 Johns. 60. 
See also Pegram v. Commissioners, 65 N. C. 114. This 








distinction has been often overlooked or denied by 
courts of the greatest respectability. The case of State 
v. Warner, 55 Wis. 271, arose out of the refusal of 
Waruer, who was secretary of the State and ex-officio 
auditor of public accounts, to audit and draw a war- 
rant on the State treasury for the amount of the bill 
of Sloan and his partners, a firm of attorneys, for ser- 
vices in protecting the interest of the State in certain 
timber lands belonging to one of the trust funds of the 
State. One of the points presented on the partof the 
defense was that at the time of the final hearing the 
term of office of Warner had expired, aud his successor 
was in the possession of the office, etc. A peremptory 
writ was issued, and in the able opinion of the court 
many cases are cited where the respondents were 
boards of commissioners, and no notice is taken of the 
distinction between those cases and one agaiust a sole 
officer. While it will not be denied that this case is 
authority for the position taken be counsel for the re- 
lator in the case at bar, yet think the manifest jus- 
tice of the relator’s claim in that case, and the persist- 
entand technical defense by which it was resisted, 
went far toward controlling the court in its disposi- 
tion; and the court but followed its own position in 
the case of State v. Gates, 22 Wis. 210; and it should 
not be forgotten that this latter case was one in which 
the remedy by maudamus was invoked to compel the 
levying of a tax to pay the interest on bonds, and so 
was one of a class of cases {notoriously prolific of 
strained and doubtfullaw. Onthe other hand, it has 
been held by the Supreme Court of the United States, 
in at least two well considered cases, that in the ab- 
sence of statutory provisions to the contrary, on the 
death or retirement from office of a sole original de- 
fendant, in case of a mandamus to compel the per- 
formance of an official duty, the writ will be held to 
abate. U.S. v. Boutwell, 17 Wall. 604; Secretary v. 
MecGarrahan, 9 id. 298. These cases we are inclined to 
follow as containing the more satisfactory construc- 
tion of the law, and less likely to lead to injustice than 
the other. State v. Guthrie. Opinion by Cobb, C. J. 
(Decided Jan. 7, 1885.] 


——__-—_+ —--——_ 


MARYLAND COURT OF APPEALS ABSTRACT.* 





NEGLIGENCE—TRESPASSER ON RAILROAD TRACK— 
VIOLATION OF CITY ORDINANCE—NOT NEGLIGENCE PER 
se.—(1) A right of way of a railroad company is the 
exclusive property of such company, upon which no 
unauthorized person has the right to be, and any one 
who travels upon such right of way as a footway, and 
not for any business with the railroad, isa wrong-doer 
and a trespasser; and the mere acquiescence of the 
railroad company in such user does not give the right 
to use it or create any obligation for especial protec- 
tion. Illinois Cent. R. Co. v. Godfrey, 71 Ill. 500. 
Whenever persons undertake to use the railroad in 
such case as a footway they are supposed to do so with 
a full understanding of its dangers, and as assuming 
the risk of all its perils. 71 Ill. 500; McLaren v. Ind- 
ianapolis, etc., R. Co.,8 Am. & Eng. R. Cas. 219; Jef- 
fersonville, etc., R. Co. v. Goldsmith, 47 Ind. 43; Rail- 
road Co. v. Houston, 95 U.S. 702; and Railroad Co. v. 
Jones, id. 442; 1Thomp. Neg. 458, 459; Morrissey v. 
Fastern R. Co., 126 Mass. 377. In Maenner v. Carroll, 
46 Md. 212, which was a suit for injury received by 
falling into an excavation which had been dug on the 
private property of the defendant, over which persons 
were in the habit of passing, but which was not a pub- 
lic highway, this court declared the same principle as 
controlling, and adopted the language of the court in 
Hounsell v. Smyth, 7 C. B. (N. 8.) 731, that in such 





*Appearing in 62 Maryland Reports. 
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case “ one who uses the waste has no right to complain 
of an excavation he finds there. He must take the 
permission with its concomitant conditions, and it 
may be perils.””. Binks v. South Yorkshire Ry. & Riv. 
Dun Co., 3 B. & S. 244; Bolch v. Smith, 7 H. & N. 736, 
and Gautret v. Egerton, L. R., 2 ©. P. 371, are cited in 
support of the law thus indorsed. Inasmuch there- 
fore as the presence of the deceased upon the road of 
the appellant at that point was a trespass, it would 
seem to be necessary to show some negligence amount- 
ing to the omission of a general and imperative duty 
toward him notwithstanding, which ought to subject 
the appellant to liability in the action brought. We 
are clearly of opinion that this case ought not to have 
been submitted to the jury. How the accident oc- 
curred, and why, is shrouded in as much mystery as it 
was in Northern Cent. Ry. v. State, 54 Md. 113, and 
State v. Philadelphia, Wilm. & Balt. R. Co., 60 id. 555; 
and to hold the appellant liable under the circum- 
stances of this case, simply because of the ordinance 
in question and the alleged violation thereof, would be 
giving an unreasonable interpretation and operation 
to the ordinance in question. (2) In the absence of 
other acts of negligence on the part of the agents of 
the railroad company, the non-compliance with an or- 
dinance requiring that ‘‘ when a locomotive engine is 
used within the limits of the city, a man shall be re- 
quired to ride on the front of the locomotive engine 
when going forward, and when going backward on the 
tender, not more than twelve inches from the bed of 
the road,”’ did not per se amount to such omission of 
a general and imperative duty toward the deceased, as 
would render the company liable in an action for dam- 
ages resulting from his death. The ordinance was in- 
tended for the protection of the people in the city who 
were compelled to pass along and cross the streets 
where railroad cars were passing. It provides for the 
ringing of bells at the cross streets. It contemplated 
and was passed with reference toacondition of things 
which did not exist here. It presupposed that where 
the city was built up and populous the passing and re- 


passing would be so considerable as to require protec-, 


tion to life by means of such an ordinance. Although 
the Jocus in quo where this accident occurred was 
technically within the corporate limits of the city, 
practically it was outside, as much so as the country 
adjoining the corporate limits, and perhaps more so 
than most of the adjacent territory. It has already 
been described. It was not treated as part of the city 
by its authorities. It had no streets. It was unin- 
habited and desolate. It was swampy and uneven. It 
was not lighted nor patrolled. And there was no need 
for either lights or watchmen. The railroad was 
running on its own private property, crossing none of 
the city’s streets at that point. Nobody was entitled 
of right to pass that way, and could not be expected to 
be passing at such an hour of the night. There being 
no reason or necessity for observing such precautions 
as those prescribed by the ordinances, in such a place, 
it would be giving it a most unreasonable construc- 
tion, and unnatural application to hold that an omis- 
sion to observe its requirements at sach time and 
place per se, and standing on that alone, gave a right 
of action to the appellee. This view is entirely sus- 
tained by authority, and we refer to 1 Dill. Mun. 
Corp., §319, and Meyers v. Chicago, ete., R. Co., 57 
Iowa, 556; S. C., 42 Am. Rep. 50, and authorities there 
cited. The facts bearing upon the ordinance and con- 
trolling the decision in Myers’ case, 57 Iowa, are very 
similar to this case. Independent of the ordinance 
the case falls within the principles and ruling in 
Burns’ case and Bernard’s case, already cited, and 
we think the ordinance cannot be invoked to compel a 
verdict for the plaintiff. Baltimore & Ohio R. Co. v. 





State. Opinion by Irving, J. (2) See 84 N. Y. 488; 34 
Hun, 130; 54 Cal. 418; 77 Dl. 392. 


MALICIOUS PROSECUTION — OBTENSION OF PEACE 
WARRANT — FORM—INFERENCE OF MALICE—ADVICE 
OF COUNSEL—PUNITIVE DAMAGES—GOOD FAITH—EVI- 
DENCE.—(1) In an ordinary action for a malicious pros- 
ecution it is essential to aver in the declaration and 
prove it at the trial that the prosecution has termi- 
nated in favor of the party against whom it was insti- 
tuted. But this rule is not applicable to a case origi- 
nating in the obtension of a peace warrant. (2) If the 
warrant has been sued out against a party falsely, ma- 
liciously and without any reasonable or probable 
cause, and he has been put in prison or otherwise in- 
jured thereby, a wrong has been done to him, and he 
can seek redress therefor by his action for damages. 
Steward v. Gromett, 97 Eng. C. L. 191. (3) If there 
are no circumstances connected with the transaction 
and within the knowledge of the person procuring the 
arrest, which would induce a reasonable, dispassion- 
ate man to believe that he was in danger of having 
some serious injury done to his person or property 
by the person arrested, there is no probable cause for 
procuring the arrest, and it may be inferred that such 
arrest was malicious in law in the absence of sufficient 
proof to the contrary. (4) In such action the defend- 
ant will not be exonerated from liability by reason of 
his having acted under the advice of counsel, unless 
he laid before his counsel all the material facts within 
his knowledge, or which by the exercise of reasonable 
diligence he could have ascertained, and acted under 
the advice given, believing the same to be sound and 
without malice. (5) The jury may award exemplary 
or punitive damages, in addition to such as may com- 
pensate the plaintiff for the wrong and indignity he 
has sustained. (6) The genera] bad reputation of the 
plaintiff's mother as a peaceable and orderly person, is 
not admissible in evidence to show that the defendant 
acted in good faith in procuring the warrant. Hyde 
v. Greuch. Opinion by Miller, J. (4) 45 Am. Rep. 
358; 36 id. 353. 

WILL — PERSONALTY — INCOMPLETE — EXECUTION. 
A man in a dying condition undertook to dictate his 
will to an amanuensis, and while this dictation was in 
progress, his mind gave way before he had time to 
complete what he evidently deemed an important part 
of it. Held, that while the authorities had gone very 
far in admitting unfinished or incomplete papers as 
good wills of personal property, no Maryland decision 
has gone to the extent of holding that in such a state 
of case the part of the instrument which he dictated 
while in the possession of his mental faculties can be 
set up as his will. The case differs materially from 
those of Weems v. Weems, 19 Md. 334; and Barnes v. 
Crouch, reported in Dorsey’s Testamentary Law, 60. 
In the former the original record shows that the paper 
propounded for probate was a complete will disposing of 
all the testator’s property and appointing an executor. 
The court found from the proof that the testator was 
capable of making a valid will during all the time he 
was giving the verbal instructions for the preparation 
of this paper, and only became incapable later in the 
day when it was presented to him for formal execu- 
tion; and they pronounced it a good will of person- 
alty. In the other case the terms ‘‘ my executor here- 
inafter named,”’ appear in the formal commencement 
of the will, but it is manifest they were simply copied 
by the scrivener from the form he was using. There is 
no proof whatever from any of the witnesses that the 
testator gave any instructions as to the appointment 
of an executor, or ever expressed a wish to have one, 
and the paper contains no such appointment. Here 
also the proof was clear that the testator was of sound 
mind during the time he gave the instructions, and 
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that he gaveall he intended to give; but some time 
afterward, when the paper was brought to him to be 
signed, he was speechless and dying. Still more does 
the present case differ from that of Boofter v. Rogers, 
9 Gill, 44. In that case instructions or memoranda for 
an entire will, including the appointment of an execu- 
tor, were prepared by the testator himself at a time 
when there was no question as to his capacity, and 
these he left with a scrivener with directions to pre- 
pare aformal will in accordance therewith. The tes- 
tator died some months afterward, but before the for- 
mal will was prepared and executed, and the court 
held that sucha paper cculd be admitted to pro- 
bate,-if the more formal will was left unfinished by any 
act which the law pronounces to be the act of God, 
provided it is shown that the intention of the deceased 
that it should be his will continued down to the time 
when the act of God intervened. There are also sev- 
eral other cases in which the same doctrine has been 
announced, and this, as it seems to us, is the extent to 
which the Maryland decisions have gone. Among the 
earlier decisions of the English ecclesiastical courts 
cases can be found which sustain the position that so 
much of this paper as was dictated while the deceased 
was of sound mind could be admitted to probate. 
Billinghurst v. Vickers, 1 Phill. (Eccl.) 187; Wood v. 
Wood, id. 357; Nathan v. Morse, 3 Phill. 529. But in 
the later case of Montefiore v. Montefiore, 2 Addams, 
354, it was charged that the paper set upas a will of 
personalty was dictated by the testator when he was 
of sound mind, though suffering from great weakness, 
and that he became incapable of fully executing it. 
According to this paper the testator, after giving a 
farm to each of his two sons, gave “all his other prop- 
erty to bis wife.’’ The court however, under all the 
circumstances of the case, refused to admit it to pro- 
bate, and Sir John Nicholl, in the course of his opin- 
ion, refused his assent to the proposition contended 
for by one of the counsel, that if atestator dies while 
the instrument is in progress, that instrument, as far 
as it goes, be its contents and effects what they may, 
must be valid. In1Jarm. Wills (2d Am. ed.), 137, the 
learned author states the general proposition to the 
effect that the doctrine in favor of imperfect papers 
obtains only where the defect is in regard to some for- 
mal or authenticating act, and not where it applies to 
the contents of the instrument; for if in its actual state 
the paper contains only a partial disclosure of the tes. 
tamentary scheme of the deceased, it necessarily fails 
of effect, even though its completion was prevented by 
circumstances beyond his control; and he then refers 
to this case of Montefiore v. Montefiore as sustaining 
the position, that where a person while dictating his 
will to an amanuensis is stopped by sudden death, or 
the rapid declension of his mental or physical powers, 
such paper cannot be admitted to probate as_ contain- 
ing his entire will, without the most unequivocal tes- 
timony that the deceased considered it as finished; 
and the fact that the paper professes to dispose of the 
deceased’s whole estate is not conclusive as to its com- 
pleteness, because testators not unfrequently begin 
with such a universal disposition, and then proceed to 
bequeath specific portions of their property by way of 
exception thereout. Tabler v. Tabler. Opinion by 


Miller, J. 
—_-_- > 





OHIO SUPREME COURT ABSTRAUT* 


PLEADING—FORMER SUIT PENDING.— Where an ac- 
tion for services rendered to a partnership is brought 
in this State, in the Court of Common Pleas, against 
the surviving partner, and it appears from the answer, 





*To appear in 42 Ohio State Reports. 





that at the commencement of the action another suit 
for the same identical cause of action was and still is 
pending in the Court of Common Pleas of another 
county, in which action the same plaintiff is plaintiff, 
and the same defendant as such survivor, and also the 
administrator of the deceased partner, are defend- 
ants, and in which action the same judgment might be 
rendered and relief granted, as against such surviving 
partner, that might be rendered and granted in the 
action last brought, such answer, by way of abatement, 
isa defense to the action. The principle that the 
pendency of a former suit, legal or equitable, between 
the same parties for the same cause, is matter of de- 
fense toasecond suitina court of the same State, 
has its foundation in justice, and is firmly established. 
Rev. Stat., §§ 5062, 5064, 5069, 5071; Gardner v. Clark, 
21N. Y.399; Erb v. Perkins, 32 Ark. 429; Bond v. 
Wagner, 28 Ind. 462; Woody v. Jordan, 69 N. C. 189; 
Pomeroy’s Rem., §§ 698, 711. In Insurance Co. v. 
Brune, 96 U.S. 588, and Spence v. Insurance Co., 40 
Ohio St. 517, the rule is recognized and the exceptions 
thereto are stated. The election which the law gave 
to Guerin was to pursue his remedy against the parties 
jointly or severally. ‘‘It is clear,” said Ranney, J., in 
Clinton Bank v. Hart, 5 Ohio St. 33, ‘‘ that both reme- 
dies cannot be pursued at the same time; andif it is 
attempted, the first commenced may be pleaded in 
abatement of the last.’’ 36. ‘‘The law,’ said Grier, 
J.,1n United States v. Archer, 1 Wall. Jr. 173, 184 
‘*appears to be well settled, that if two or more are 
bound jointly and severally, the obligee may elect to 
sue them jointly or severally. But having once made 
his election and obtained a joint judgment, his 
bond is merged in the judgment quia transit in rem 
judicatam. Indeed it is essential to the idea of 
election, that the obligee cannot have both a joint 
and aseveral action; and’ no case can be found to 
countenance the doctrine that he can.’”’ In Exp. 
Rowlandson, 3 P. Wms. 405. Talbot, L. C., said: 
**When A. and B.are bound jointly and severally to 
J. S., if J. S. sues A. and B. severally, he cannot sue 
them jointly; and on the contrary if he sues them 
jointly he cannot sue severally, but the one action may 
be pleaded in abatement of the other.’’ In Exp. Brown, 
1 Ves. & B. 60, 65, it was said: ‘“ Under a joint and 
several bond, the obligee, though he might have sev- 
eral executions, could not bringa joint and also two 
several actions.” In Gould’s Pleading it is said: 
When “one of two or more defendants in the first ac- 
tion is omitted in the second, as if the first action is 
against A. and B. and the second against A. only, it 
seems manifest that the second must abate, the case 
being plainly within the general rule.’’ Chap. 5, § 127. 
See Ritter v. Worth, 58 N. Y. 627; Bedford v. Bishop 
of Exeter, Hob. 137a; Streatfield v. Halliday,3 D. & E. 
779, 782; Graves v. Dale,1 T. B. Monroe, 190; Atkin- 
son v. State Bank, 5 Blackf. 84. Indeed oppressive 
and vexations litigation can only be prevented, in any 
case, by strict adherence to rules well established, 
‘“‘and prominent among these is the duty to avoid 
multiplicity of suits, and to attain a final and complete 
determination of all the questions involved in it with 
the least delay and at the least possible expense.’’ 
Penn v. Hayward, 14 Ohio St, 302, 306. Turner v- 
Whitmore, 63 Me. 526, is opposed to our decision in 
this case. But that caseis based mainly on a remark 
of Story, J., in United States v. Cushman, 2 Sum. 426, 
441, which remark was disapproved by Ranney, J., in 
Clinton Bank yv. Hart, 5 Ohio St. 33, and by Grier, 
J., in United States v. Archer, supra; and in United 
States v. Price, 9 How. U. 8. 83, United States v. 
Cushman is overruled. Weil v. Guerin. Opinion by 
O’Key, J. [(See52 N. H. 513; 92 U. S. 116.] 
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EXECUTION—SALE OF LANDS — SUBSEQUENT PAY- 
MENT BY DEBTOR—CONFIRMATION AGAINST BEBTOR’S 
OBJECTION.—W here a judgment debtor pays the judg- 
ment in full, after a sheriff's sale of his lands to satisfy 
it, itis errorin the court thereafter to confirm such 
sale against the debtor's objection. It should be borne 
in mind that the primary object of the sale by the 
sheriff is to make the money due the creditor (Rorer 
Jud. Sales, § 20), and when this is accomplished, there 
is no substantial reason why the proceedings should 
go farther. ‘he purchase-money paid at a sheriff's 
sale is held by the officer making the sale ‘‘as security 
that the purchaser will fulfill his contract in case the 
sale shall be confirmed by the court.” Welch, C. J., 
in Fiedeldey v. Diserens, 26 Ohio 8t. 314. ‘The 
power of the court is limited to a confirmation or va- 
cation of the sale, as to which they are to exercise 
sound legal discretion, and in which all parties—the 
plaintiff, the defendant, and the purchaser—may be 
heard.” Peck, J.,in Trust Co. v.Gibbon,Ohio St. 566. It 
will be found upon an examination of the authorities, 
that in States where confirmation is required, the pur- 
chaser obtains no vested rights until after the sale is 
confirmed, and if the confirmation (which depends 
upon the sound discretion of the court) is refused, the 
rights of the purchaser fall to the ground. Taylor v. 
Gilpin, 3 Met. (Ky.) 544; Hunting v. Walter, 33 Md. 60; 
Rorer Jud. Sales, § 10; Sowards v. Pritchett, 37 Ill. 517; 
Fiedeldey v. Diserens, 26 Ohio St. 312. In the latter 
case it was held that: ‘‘ When land is sold on execu- 
tion or order of sale, and before confirmation of sale 
by the court, the judgment or decree is satisfied by 
payment to the plaintiff, and the sale is therefore set 
aside, the oflicer making the sale is not entitled to 
poundage on the purchase-money for which the land 
was so sold, the same not being money actually made 
and paid, within the meaning of the statute.” Reed 
v. Radigan. Opinion by Owen, J. 


—_—_———¢— 


WISCONSIN SUPREME COURT ABSTRACT. 


ATTACHMENT—FRAUDULENTLY CONTRACTING DEBT 
—MISREPRESENTATION—RENEWING NOTES.—A debtor 
who, by fraudulently misrepresenting his circum- 
stances, obtains a surrender of overdue notes and the 
acceptance by his creditor of renewal notes, is guilty of 
fraudulently contracting a debt or obligation within 
the meaning of the statute, and the creditor may at- 
tach his property on that ground. The term “ obliga- 
tion” has been treated in extenso by many learned 
moral and civil writers, and has been somewhat mys- 
tified by classification, and its correct use in connec- 
tion with the various and numerous subjects in which 
it has been applied,has not always been very clearly es- 
tablished; but the term, when used in relation to con- 
tracts, is neither mystical nor doubtful, and its mean- 
ing is-well understood by lawyers. Obligatio ea con- 
tractu, and obligatio est juris vinculum, are terms of 
the Roman law with well-defined meaning. Obligo is 
to bind. Obligation implies aduty, and a duty that 
may be enforced by law to perform the contract ac- 
cording to its terms. The Constitution of the United 
States uses the term in this sense when it prohibits 
the enactment of laws impairing the obligation of con- 
tracts. In Sturges v. Crowninshield, 4 Wheat. 197, 
Chief Justice Marshall says: ‘‘It would seem difficult 
to substitute words which are more intelligible or less 
liable to misconstruction than those which are to be 
explained. A contract is an agreement in which a 
party undertakes to do or not to do a particular thing. 
The law binds him to perform his undertaking, and 
this is of course the obligation of his contract.’”’ In the 
celebrated case of Ogden v. Saunders, 12 Wheat, 213, 








in which Mr. Webster, Mr. Clay, and other very able 
lawyers participated in the argument, and several of 
the judges wrote elaborate opinions, the above defini- 
tion of meaning of the constitutional clause, as estab- 
lished by Chief Justice Marsball, was reaffirmed. The 
terse definition or exposition by Mr. Justice Trimble, 
that ‘‘the natural obligation of contracts is coexten- 
sive with the duty of performance,’’ is perhaps the 
more complete. The obligation in this case is, not to 
pay the debt merely, but to pay the debt according to 
the terms of the contract made concerning the debt. 
Suppose the Legislature should pass a law making all 
debts due at once. It might be said that such a law 
did not affect the debt in any sence, but rather estab- 
lishes the debt and makes it absolute and inviolable, 
and therefore does not impair the obligation of the 
contracts, because the obligation only concerns the 
debt. But such a law would impair the obligation of 
every contract in the land for the payment of money 
not due, because it would change or abolish the terms 
and conditions of such contracts. The time of pay- 
ment is of the essence, and in part creates the obliga- 
tion of such contracts. The obligation is as broad as 
the contract and its terms. To apply these obvious 
principles to the giving of these new notes, the terms 
of the old contract as to the time of payment were 
changed by them, and the obligation of the new con- 
tracts bound the parties to the performance according 
to such terms. The defendant, by giving the new 
notes, incurred new obligations commensurate with 
the changed terms of the old ones. By such new notes 
the defendant gained an advantage by an increased 
term of credit, and the plaintiffs lost the advantage of 
an immediate recovery of their money. The suits are 
brought upon these notes now due, and not on the old 
notes, which were cancelled. The obligation of these 
notes was incurred by the defendant by fraud. This 
gave the plaintiffs a right to their attachments. 
Wachter v. Famechon. Opinion by Orton, J. 
(Decided Jan. 13, 1885.] 


VENDOR AND VENDEE—SALE OF LOT ON STREET— 
PLAT—ESTOPPEL.— When land is so divided into lots, 
and a plat made, and the lots and streets marked 
thereon, and the owner sells a lot so designated in ref- 
erence to a street adjoining, also so designated on the 
plat, and for a consideration evidently affected by its 
situation asa lot on a public street, he is estopped 
from depriving the purchaser of the use of the street. 
He at least has an easement in such street to be en- 
joyed in connection with the lot, of which the grantor 
cannot deprive him, whether the public have an ease- 
ment therein asa public highway or not. Weisbrod 
v. Railway Co., 21 Wis. 602, and cases cited in the 
opinion. Gardiner v. Tisdale, 2 Wis. 153; Kimball v. 
Kenosha, 4 id. 321; Bigelow Estop. 306; Parker v. 
Smith, 17 Mass. 413; White v. Smith, 37 Mich. 
291; Fox v. Union S. Refinery, 109 Mass. 
202, and numerous other cases cited in note to 
the text, hold that “if the parties to a deed bound the 
land conveyed upon a street, they are, in an action 
concerning the boundary of the land, estopped to deny 
the existence of the street; ’’ and where the fact “ that 
the lot fronted upon two ways, which would always be 
kept open, probably entered much into the considera- 
tion of the purchase, [they] could not be shut without 
arightto damages to the grantee or his assignee.” 
Bartlett v. Bangor, 67 Me. 460, is closely in point. Bis- 
sell v. New York Cent. R. Co., 23 N. Y. 61; Tallmadge 
v. Bank, 26 id. 105; Fisher v. Beard, 382 Iowa, 346. 
Donohoo v. Murray. Opinion by Orton, J. 

{Decided Jan. 13, 1885.] 


NEGLIGENCE—FAILURE TO GIVE SIGNAL WHEN AP- 
PROACHING CROSSING.—The hazards intended to be 
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provided against by Rev. St. 1878, § 1809, requiring rail- 


road companies to sound the whistle and ring the bell 
before crossing any highway, were (1) the danger of 
actual collisions at the crossings; and (2) of damages 
by the frightening of teams upon the public highway 
near such crossings; and if the failure to give such 
signals when approaching a crossing causes an injury 
to persons driving, in the exercise of proper care, on a 
highway running parallel with the track, the com- 
pany will be liable. The case of Harty v. Railroad 
Co., 42 N. Y. 468, holds that the statute was enacted 
for the protection of persons travelling the highway at 
or near the crossing. It does not exclude from the 
protection of the statute travellers upon the highway 
who do not intend to use the crossing. In the opinion 
by Earl, C. J., the following language of Allen, J., in 
People v. New York Cent. R. Co., 25 Barb. 199, is 
quoted approvingly: ‘‘The hazards to be provided 
against were twofold: (1) The danger of actual collis- 
ion at the crossing; and (2) that of damage by the 
frightening of teams travelling upon the public high- 
way” near the crossing. In the latter case the court 
was considering a statute of New York in principle 
precisely like ours. The track of the railroad crossed 
the highway at an elevation of fifteen feet above it. 
Hence in that case there was no possibility of a collis- 
ion. Yet the court held that persons travelling the 
highway in the vicinity of the crossing were within 
the protection of the statute, and that the railroad 
company owed them the duty toring the bell and blow 
the whistle, as required by the statute. Cases else- 
where give support to the same doctrine. See Wake- 
field v. Railroad Co., 37 Vt. (2 Veazey) 330; Pennsyl- 
vania R. Co. v. Barnett, 59 Penn. St. 259; 1 Thomp. 
Neg. 352, and cases cited. The present case rests upon 
the same principle, for it can make no difference 
whether the traveller upon the highway passes under 
the railroad or on aparallel road in the vicinity of the 
crossing. The danger of collision is eliminated from 
both cases, and the danger of teams becoming fright- 
ened is common to both. We think the construction 
thus given to the New York statute by the courts of 
that State is most reasonable and sensible, and is sus- 
tained by the weight of authority. We do not hesitate 
to adopt it as the true construction of our own stat- 
ute. Holmes v. Railroad Co., 37 Ga. 593; Elwood v. 
Railroad Co., 4 Hun, 808; Fletcher v. Railroad Co., 64 
Mo. 484; Haas v. Railroad Co., 47 Mich. 401; O’Don- 
nell v. Railroad Co., 6 R. I. 211, distinguished. Ran- 
som v. Chicago, etc., R. Co. Opinion by Lyon, J. 
[Decided Jan. 13, 1885.] 


———_—@—__ 


RECENT ENGLISH DECISIONS. 

EXECUTOR—DEVASTAVIT—ACQUIESCENCE—STATUTE 
OF LIMITATIONS—MORTGAGE—COVENANT FOR PAY- 
MENT.—The onus of proving acquiescence in a devas- 
tavit is, by the ordinary rule, on the person alleging 
it, and in order to prove acquiescence he must show a 
standing by with full knowledge of what was being 
done. The plaintiffs, who were mortgagees, com- 
plained that the defendant, the surviving executor of 
the mortgagor, had been guilty of devastavit, in having 
administered the testator’s estate without first paying 
off the mortgage debts, and they claimed that he 
might be declared answerable for all moneys forming 
part of the testator's estate received by him and not 
applied to the payment of the testator’s debts, etc. 
The defendant alleged that the payments constituting 
the devastavit, if any, or the greater part of them, 
were made more than six years before the commence- 
ment of the action, and he craved the benefit of the 
statute of limitations. Held, that the claim of the 
plaintiffs was not barred by the statute of limitations. 








I never yet heard that executors, by way of discharge 
in equity, as against a creditor whose debt they have 
acknowledged, as they have been paying interest upon 
it for many years, could set up their own wrong by 
way of devastavit, and say: ‘‘ We admit a devastavit, 
knowing of your debt, because we have been pay- 
ing interest all the while, but seeing that we did it 
more than six years ago, we can set up a defense by 
way of devastavit.’’ It isa novel doctrine to me, but 
I have listened attentively to it, as I was told there 
were cases which laid that down, namely, Thorne v. 
Kerr, 2 K. & J. 54, and a recent case of Re Gale; Blake 
v. Gale, 22 Ch. Div. 820, which were supposed to sup- 
port that doctrine. Ientirely dissent from any doc- 
trine of the kind. It seems to me as plain as can be, 
that where an administrator or executor accepts that 
office, he accepts the duties of the office, and he be- 
comes, in the language of Williams ‘on Executors, 8th 
ed. p. 1803, a trustee in this sense: ‘‘An executor is 
personally liable in equity for all breaches of the ordi- 
nary trusts which in courts of equity are considered 
to arise from his office.” Now what is the ordinary 
trust when an executor acknowledges a debt and pays 
interest upon it? Is it not to preserve the assets for 
payment of that creditor so faras there are assets, and 
to take care not to dispose of the assets, either by put- 
ting them into his own pocket, or by paying them 
away to the legatees, or by otherwise committing a de- 
vastavit? Mostcertainly it is; and in equity the ex- 
ecutor is bound, by a most direct trust, to apply them 
in the due course of the administration of the estate 
for the creditor he has acknowledged. That is exactly 
the language used by Turner, L. J., when vice-chan- 
cellor, in the case of Fordham vy. Wallis, 10 Hare, 217. 
He says, at page 226: ‘‘Wecome then to the case of 
the residuary legatees; and as to these parties also I 
am of opinion that so far as their interests in the resi- 
due are concerned the statute furnishes no bar.”” That 
is, the statute of limitations furnishes no bar: ‘‘ The 
payment over to them by the executors, whilst the 
debts were unpaid, was an absolute and unqualified 
breach of trust.’’ Breach of trust as regards whom? 
Of course a breach of trusts as regards the creditors 
for whom they were trustees. Having accepted their 
office, and the creditors being bona flde creditors, the 
trustees were bound to apply the assets to the pay- 
ment of their debts before they handed over any thing 
to the residuary legatees. The breach of trust was the 
breach of the trust which they accepted for these 
creditors, and that language shows that the residuary 
legatees cannot set up the statute, because, having re- 
ceived astets from the executors while the debts were 
unpaid, they of course had concurred in the breach of 
trust by which those assets were handed over. High Ct. 
Jus., Ch. Div. Matter of Marsden. Opinion by Kay, J. 
(51 L. T. Rep. (N. S.) 417.] 

TRUST AND TRUSTEE— CARRYING ON BUSINESS — 
CREDITOR—RIGHT AGAINST TRUST FUNDS.—By the 
marriage settlement of Dr. and Mrs. S. a leasehold 
house used as alunatic asylum was assigned to trustees 
on trust to sell the same and the good will, at the re- 
quest of Dr. and Mrs. S., or, if Dr. 8. should fail to 
perform certain covenants, at the request of Mrs. S. 
alone. Until sale Dr. 8S. had power to carry on the 
asylum for his own benefit. In July, 1875, Dr. 8. went 
into liquidation, having also failed to perform the cov- 
enants. Thetrustee entered, and until April, 1876, 
carried on the asylum, when he sold the premises and 
business as a going concern, with the good will. The 
plaintiff had supplied goods for the use of the asylum 
between July, 1875, and April, 1876, and having in an 
action in the Common Law Division recovered judg- 
ment against the trustee for the value of the goods, 
brought an action in the Chancery Division to have 





his judgment debt raised out of the proceeds of the 
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sale of the premises. Held, that though the trustee 
might have a right to indemnity out of the trust prop- 
erty as between himself and the cestui que trust, yet 
there being no power to carry on the business, and no 
dedication of any of the trust property for that pur- 
pose, the plaintiff's claim could not be maintained. It 
is clear that it was intended that the asylum should 
be carried on by Dr. Sabben, and not by the trustees; 
and that if he did not carry it on, it should be sold 
with the good will. It is therefore impossible to com- 
pare the case with Ex parte Garland, 10 Ves. 110, and 
Re Johnson, 15 Ch. Div. 548, and the other cases where 
there has been an express direction by the testator to 
carry on a business, and where he specially appro- 
priated a part of his property for that purpose. Those 
authorities proceed on this principle that where a par- 
ticular part of a trust estate is specificially dedicated 
to a particular purpose, which’involves trade debts and 
liabilities, it isa trust to use it for that particular pur- 
pose, and the trustee, though personally liable for the 
debts which he contracts in the course of the busi- 
ness, has a right to be paid out of the specific assets 
appropriated for that purpose, and the trade creditors 
are not to be disappointed of payment so far as the as- 
sets so appropriated are concerned. But the authori- 
ties tend to limit that doctrine rather than to extend 
it. The case of Ex parte Garland, supra, shows that 
the creditor can only have recourse to the particular 
part of the property of which there has been such as 
express dedication; and the right cannot be extended 
beyond that eitherin bankruptcy or administration. 
And that applies even to cases in which the trustee 
has merely done his duty in carrying on the business, 
and where he may be entitled to an indemnity for the 
expenses incurred by him. Re German Mining Co., 4 
De G. M. & G. 19, and Labouchere v. Tupper, 11 Moore 
P.C. 198, are cases in which the distinction islaid down 
between the rights of trustees carring on the business 
to be indemnified for expenses bona fide incurred 
where there are no particular assets appropriated, and 
the rights of creditors. Under such circumstances the 
creditors have no rights against the trust estate. The 
doctrine contended for by,the appellant is not only not 
supported by Ex parte Garland, supra, but is op- 
posed to it. Ct. of App. Strickland v. Simmons. 
Opinion by Selbourne, L. C. [51 L. T. Rep. (N. 8.) 
406.] 


——_—__¢_—_—_— 


CRIMINAL LAW. 

BAIL—AFTER VERDICT AND BEFORE SENTENCE DIS- 
CRETIONARY.—Ina criminal case “except for capital 
offenses where the proof is evident or the presumption 
great’ (Const., art. 1, § 9), after a verdict of guilty and 
before sentence, the court may, in its discretion, take 
a recognizance for the appearance of the prisoner to 
abide the judgment of the court. By the common 
law, all offenses, including treason, are bailable, though 
the high crimes are so not of right but only in the dis- 
cretion of the court. 1 Bae. Ab. 588-596; Reg. v. Bar- 
ronet, Dears. 51; 1 Bish. Cr. Pr., § 256. The power to 
admit to bailis amply given to the courts, and is in- 
cidental and necessary tothe due administration of 
justice; and this power is not taken away until the 
prisoner, found guilty of a felony, has been sentenced. 
Thus it is clear that after conviction and until sen- 
tence, the court bas power to admit to bail. The ob- 
ject of bail is to secure the appearance of the one 
arrested when his personal presence is needed; and 
consistently with this, to allow to the accused proper 
freedom and opportunity to prepare his defense. The 
punishment should be after the sentence. We do not 
say that after a verdict of guilty of felony, the pris. 
oner, ou tendering sufficient bail, can demand as of 





right his discharge from the sheriff's custody, pending 
his motion for a new trial; we only say, the court, in 
the exercise of a wise judicial discretion, may so ad- 
mit to bail. The court might be satisfied that the tes- 
timony did not warrant the verdict of guilty, or that 
the prisoner’s life would be endangered by his impris- 
onment. This position is established by numerous au- 
thorities both English and American, some of which 
are cited in 1 Bish. Crim. Proc., § 256. The case of 
State v. Levy, 24 Minn. 362, fully sustains this decis- 
ion. See also Ohio v. Summons, 19 Ohio, 139, where it 
isheld that: ‘‘The court will not, as a matter of 
course, admit to bail because the jury in a trial for 
murder have not agreed upon a verdict. If the evi- 
dence exhibited on the hearing of the application be 
of so weak a character that it would not sustain a ver- 
dict of guilty against a motion for a new trial the 
court will admit to bail.”” And our laws do not pro- 
hibit this power until after sentence. Rev. Stat., § 
7325. Sup. Ct. Ohio, Jan., 1884. Hamptom v. State. 
Opinion by Follett, J. (2 Ohio St. 401.) (60 Barb. 
480.] 


INDICTMENT—SHOOTING—INTENT TO KILL — AVER- 
MENT AND PROOF.—In order to convict of shooting at 
witb intent to kill, it must be averred and proved that 
the gun was loaded with powder and a bullet or some 
other destructive substance, which when discharged 
from the gun, is calculated to produce death. We 
think it the duty of the State to have shown to the 
satisfaction of the jury that the charge in the indict- 
ment as to the manner in which the gun was loaded 
must be established either by positive or circumstan- 
tial evidence, otherwise the defendant should be ac- 
quitted. 2 Bish. Crim. Proc., § 652, note 2; 1 Archbald 
Cr. Pl. & Ev. 885, 887, note 890, and notes; Weston’s 
case, 1 Leach, 247. Where during an angry: and vio- 
lent altercation between the prisoner and the prose- 
cuting witness, the former threatened to shoot the 
latter, and immediately thereafter procured a gun 
and discharged it at the latter, it iserror for the court 
to charge the jury, that from this threat alone, they 
might infer that the gun was loaded. Sup. Ct. Ohio, 
Jan., 1884. Fastbinder v. State. Opinion by Johnson, 
C. J. (42 Ohio St. 341.) 


JURY-RIGHT OF TRIAL BY-VENUE-OFFENSE COMMIT- 
TED IN ONE COUNTY—WHERE TRIED.—The right of 
trial by jury includes that of being tried by jurors se- 
lected from the county in which the offense is alleged 
to have been committed. Weyrich v. People, 89 Ill. 
90. It was the settled common-law doctrine that 
jurors in one county were not competent to pass upon 
the guilt or innocence of a party in regard to a crime 
alleged to have been committed by him in anotker 
county. See 3 Reeves’ Hist. Eng. Law, 135; 2 Hale’s 
Pleas of the Crown, 264; 2 Hawkins’ Pleas of the 
Crown,403; 4 Black. Com. (Sharswood’s ed.) 349, #350; 1 
Whart. Crim. Law (7th ed.), 277. Section 5, division 
10, of the Criminal Code, in so far as it authorizes a 
party to be tried for an offense committed entirely 
within one county, but one hundred rods from the 
county line, in the adjoining county, is unconstitu- 
tional and void. Thereis a class of offenses that may 
be committed by a party being in one county, upon a 
person orthing being at the same time in another 
county, when the offense may not inaptly be defined 
as having been committed in either county; and of- 
fenses committed on the county line, or so near 
thereto as that the distance therefrom is inappreciable 
may with propriety be regarded as haviug been com- 
mitted in either county, and by doing so no one is de- 
prived of any constitutional right. But where the en- 
tire offense is committed within one county, and at an 
appreciable distance from the county line, as in this 
case, at adistance of seventy rods, the party accused 
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cannot be indicted and tried in another county for 
that offense. The mandate of the Constitution is, 
that ‘‘in all criminal prosecutions the accused shall 
have the right toa speedy public trial, by an impar- 
tial jury of the county or district in which the offense 
is alleged to have been committed.’? We have no 
more right to disregard this mandate as to one hun- 
dred rods than as to that many miles, and our opinion 
of its wisdom or convenience cannot in the slightest 
affect the question of its obligatory force. Like ques- 
tions were presented and like conclusions reached in 
Swart v. Kimball, 43 Mich. 443; Armstrong v. State, 
1 Coldw. 338; Kirk v. State, id. 345; State v. Denton, 6 
id. 539; Wheeler v. State, 24 Wis. 52; Osborn v. State, 
24 Ark. 629; State v. Lowe, 21 W.Va. 783; 45 Am. Rep. 
570. The Constitutions of Massachusetts and New 
York do not contain like provisions to those in our 
Constitution which we have been considering, and 
hence the cases cited by counsel forthe people from 
those States are not relevant. Sup. Ct. Illinois. 
ao v. People. Opinion by Scholfield, J. (110 
. 30.) 


—_—~—__—_ 


INSURANCE LAW. 

MARINE--POLICY ISSUED TO AGENT—REFORMATION 
—MISTAKE.—A policy of insurance issued in the name 
of the agent of the owner of the vessel insured, instead 
of in the name of the principal, through the mistake 
of the insurance company’s agent in preparing the ap- 
plication for the policy, without any representation or 
mistake of the owner or applicant for such insurance, 
may be rectified after the loss of the vessel, the act of 
the company’s agent in such case being that of the 
company and not of the insured, notwithstanding the 
fact that he signed the application with his own name 
“for applicant.” In 2 Am. Lead. Cas. (5th ed.) 919, 
note, it is said that whatever the rule may be under 
ordinary circumstances, it would seem clear that 
when the duty of preparing the policy is, as generally 
happeus, assumed by the assurers, they cannot take 
advantage of the failure of the instrument to express 
any fact or circumstance that has been duly commu- 
nicated by the insured and omitted, through uegli- 
gence or design, by their officers or agents, and that 
the principle is the same where the error or misde- 
scription occurs in an application or survey, which, 
though nominally proceeding from the insured, is in 
fact prepared or dictated by an agent of the company. 
The cases cited as authority fully sustain the authors 
in this conclusion. Among them are, notably, Plumb 
v. Cattaraugus Ins. Co., 18 N. Y. 392; Rowley v. Em- 
pire Ins. Co., 36 id. 550; Howard Ins. Co. v. Bruner, 
23 Penn. St. 50; Ayres v. Hartford Ins. Co., 17 Iowa, 
176, and Malleable Iron Works v. Phoenix Ins. Co., 25 
Conn. 465, to which may be added Woodbury Associa- 
tion v. Charter Oak Ins. Co., 31 Conn. 517; Columbia 
Ins. Co. v. Cooper, 50 Penn. St. 331, and Parsons v. 
Bignold, 13 Sim. 518. See also May Ins., §§ 131, 144; 
Oliver v. Mut. Marine Ins. Co., 2 Curt. C. C. 277; 
Phoenix Ins. Co. v. Hoffheimer, 45 Miss. 645. New 
Jersey Court of Chancery. Hill v. Millville Ins. Co.- 
Opinion by Runyon, Chan. [39 N. J. Eq. 66.] 


Frre—“ VACANT OR UNOCCUPIED.”’— An absolute 
condition in a fire insurance policy on a dwelling house 
that the policy shall be void “if the building insured 
be vacated or left unoccupied ” avoids the policy, al- 
though the vacation of the house results from the per- 
manent removal of the tenant of the insured during 
the running of his lease without the knowledge or 
consent of the landlord. Sup. Ct. of Ohio, Jan. 1885. 
Insurrnce Co. vy. Wells. Opinion by McIlvaine, J. (42 





Ohio St. 519.) [See 35 Am. Rep. 438, 656; 37 id. 488; 17 
id. 117; 19 Alb. L. J. 300.—Eb.] 


—_——__-————— 


FINANCIAL LAW. 

BANKS— RIGHT OF APPLICATION OF DEPOSIT- 
OR’s FUNDS—CHECK PAYABLE TO ATTORNEYS 
—PARTIES—CUMULATIVE REMEDIES.—(1) A banker has 
no right to apply money on deposit in his bank to the 
payment of anote of the depositor payable at the 
bank, without the order of the depositor. Wood y. 
Merchants, ete., Loan and Trust Co., 41 Ills. 267. (2) 
An instrument drawn by a depositor on a bank, in the 
following form, after giving the date and the name of 
the bank: ‘‘Pay to A.and B., foraccount of C. & 
Co., ten hundred and eighteen 23-100 dollars,” and 
signed by the depositor, is a valid bank check, and 
will operate to transfer to the payees an amount of 
the drawers’ funds on deposit, equal to the sum named 
on its face. The words, “for account of C. & Co.,”’ do 
not change its character as a check. A bill or note, 
without at all affecting its characteras such, may state 
the transaction out of which it arose, or the consider- 
ation for which it was given. (3) A bank check, pay- 
able to attorneys on account of a debt due from the 
drawers to the clients of the attorneys, vests the legal 
title in the payees named, as trustees for the clients, 
and a suit thereon against the bank is properly brought 
inthe names of the payees. (4) A debtor gave his 
check on a bank for the amount of his indebtedness, 
payable to the attorneys of the creditor, which the 
bank refused to pay, alleging an agreement of the 
debtor to apply his deposits on other indebtedness. It 
was held that the bringing of an action by the credi- 
tor against his debtor did not estop him from bring- 
ing an action on the check in the name of his attor- 
neys, the payees, against the bank. Beckford v. First 
Nat. Bank of Chicago, 42 Ills. 238; Brown v. Leckie, 
43 id. 497. Although the law will not allow a party to 
have more than one satisfaction for his debt, yet in 
many cases it permits him to carry on several remedies 
at the same time. Sup. Ct. Illinois. Ridgely Bank v. 
Patton. Opinion by Sheldon, C. J. (109 Ils. 479.) 


en 


A MODEL “ FURTHER VERIFIED BILL OF PAR- 
TICULARS.” 
oe following are extracts froma “further bill of 
particulars” actually served inasuit in the city 
of New York: 

We feel at liberty to state that there isa good deal 
of Covert satire in it. 

“As toparticulars of the timeand place of the va- 
rious interviews with defendaut,set forth in the bill of 
particulars served herein, as from August 28th to Sep- 
tember 30, 1884, and the length of each of said inter- 
views. This plaintiff states: 

“(A.) Said interviews were had and held in rooms 
(the exact dimensions of which this plaintiff regrets 
his inability to give) located on the fourth floor of the 
Bennett building, on the corner of Nassau and Fulton 
streets, New York city, wherein this plaintiff was ac- 
customed to receive people having business to transact 
with him. i 

“(B.) As to the ‘time’ of these interviews, plaintiff 
states: The various visits of the said defendant—at 
least a half dozen in number—of themselves scarcely 
marked ‘red letter days’ even in the more or less 
prosaio life of this plaintiff; and he is quite unable at 
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this writing to state thedays of the week or month 
when the said defendant, from time to time, broke 
upon his more or less astonished gaze. This plaintiff 
regretting his inability at thistime to gratify the wild 
thirst forinformation evidenced by the defendant’s 
attorneys for ‘further particulars’ in this regard, is 
obliged to content himself with a repetition of the 
statement that said interviews took place ‘ betwixt 
and between’ the dates originally given. 

“(C.) Asto the ‘length of each of said interviews,’ 
plaintiff states: He regrets to be compelled to say 
that the defendant herein sadly lacked that epigram- 
matic style of conversation so desirable in a client. 
He at times seemed to labor, and to labor hard to ex- 
press his ideas. On occasion, to a very great extent, he 
seemed ‘unpregnant of his cause, and could say noth- 
ing.’ All this necessarily occupied more or less time. 
In this ‘ further verified bill of particulars,’ this plaint- 
iff desiring to be careful and conscientious in utterance, 
states that said interviews were sometimes longer and 
sometimes shorter, dependent on their length at times, 
on whether or not there were to be races on the days 
of said interviews at any of the suburban race tracks, 
at which the said defendant desired to ‘ assist.’ 

“As to the demand for ‘further verified particulars as 
to the time and place and respective length of each of 
the various interviews with Detective Riley and Offi- 
cer Smith.’ This plaintiff states: 

‘“(A.) Heregards the information demanded above 
as inconsequential in advance of trial, relying on the 
dictum embodied in the words following, to wit: ‘For 
justice, good my lord; all earth a temple and all sea- 
sous summer.’ This plaintiff however has no hesita- 
tion in saying that the interviews in question were 
held in the bake-shop (figuratively speaking) wherein 
this plaintiff sought to make his daily bread, and 
which is hereinbefore more particularly mentioned 
and described. 

‘(B.) Said interviews were had in what were origi- 
nally the 6th and 7th months of the Roman year; but 
as to how far and to what extent tempus had fugited 
into said respective months at the times of said in- 
terviews, this plaintiff is now unable to state. He 
promises however to endeavor to refresh his recollec- 
tion in this regard. 

“(C.) Plaintiff states that*he is unable at this time to 
fully gratify the yearning desire of defendant’s at- 
torneys to know ‘the respective lengths of each of 
these various interviews.’ The office clock was not 
always wound up; and plaintiff failed to record the 
moment of the incoming and outgoing of the said 
agents of justice on the various occasions when the ma- 
jesty of the law was represented in their persons at 
this plaintiff's office. 

“‘As to the demand for ‘ further verified particulars 
as to the length of the interviews with District Attor- 
ney Olney, and the subject matter of the same,’ this 
plaintiff states: That to the best of his recollection 
he ‘held him with his glittering eye’ (to be exact, 
plaintiff states in parenthesis that the foregoing is a 
quotation and may not be applicable to this plaintiff's 
said eye), for the space of over half an hour by the 
clock. 

“(B.) As to the ‘subject-matter of said interviews,’ 
plaintiff states: So faras he can now reccollect said 
interview was opened by this plaintiff with some con- 
ventional, and by no means original suggestions con- 
cerning the weather, to which the said district attor- 
ney made some conventional reply. Plaintiff, while 
not distinctly affirming the fact to be true yet thinks 
that, passing from the theme above mentioned, he 
next made some remark of acomplimentary but en- 
tirely truthful character as to the handsome and 





healthful appearance which the said district attorney 
presented. Plaintiff states that the further ‘subject- 
matter’ of said interview was of and concerning the 
said defendant’s case and the charges ‘against Middle- 
ton. 

‘As to particulars of ‘the Jength of time in actual at- 
tendance at the Tombs Police Court,’ plaintiff states: 
That unlike the ‘ Prisoner of Chillon,’ he did not stay 
there long enough to become attached to the place or 
to any part thereof. Plaintiff further states that he 
judges, that the ‘foot of time,’ treading upon s*me- 
thing other than flowers, was from thirty minutes to 
three bours in passing the given point above indi- 
cated, during this plaintiff's various attendances 
thereat.’’ 

“This plaintiff by way of explanation of his inability 
to give more exact particulars in the directions de- 
manded, states that he is neither an ex-judge nor an 
ex-lieutenant governor, but simply a practicing law- 
yer, who does not as a rule charge for his professional 
services as for ‘day’s works;' and that he made no 
entries in any time book of the hours and fractions 
of hours employed by him in the said defendant’s 
behalf.”’ 

—_——_—_—_—_— 


CORRESPONDENCE. 


LANGE v. BENEDICT. 
Editor of the Albany Law Journal: 


I have but just now noticed the reference, in your 
issue of June 13th, to the famous case of Lange v. Ben- 
edict, and to the facts out of which it arose. I merely 
want to suggest that the tone of your comments is 
calculated to give a wrong impression as to the ac- 
tual facts of the case, and thus to unjustly excite crit- 
icism of a most learned, patient and judicially-minded 
judge. Whatever the grounds of the decision of the 
Court of Appeals, as stated in the opinion, all who are 
conversant with the facts know that not only did 
Judge Benedict have the best intentions in the course 
that he pursued, but he was also strictly within his 
statutory jurisdiction upon the facts proved; and it 
was really not necessary for the Court of Appeals to 
make the labored argument, which it did upon the 
meaning of the term “jurisdiction,” in order to finda 
justification for the judicial action complained of, or 
rather an exemption from liability to a civil action for 
itsexercise. I have no doubt that an examination of 
the “‘case’’ on appeal to the Court of Appeals will 
show this to be the fact. P.8 


New York, June 25, 1885. 

(Our correspondent cannot enlighten us nor our 
readers about the Lange case. We discussed it very 
fully at the time. The action of Judge Benedict was 
extremely arbitrary and reckless, and the Supreme 
Court of the United States had no hesitation in set- 
ting it aside. Nothing but a merciful construction of ° 
it by his brethren on the State bench saved him from 
a verdict of damages, which in our humble opinion 
he deserved both in fact and in law.—ED.] 


——_>—___——_ 


NEW BOOKS AND NEW EDITIONS. 


HENRY’s ADMIRALTY JURISDICTION AND PROCED- 
URE. 


This is a careful work by Mr. Morton P. Henry, and 
will be useful to practitioners in the admiralty courts. 
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The author traces the development of the admiralty 
jurisdiction, a very interesting topic, in a very inter- 
esting manner. The work is also practical in every 
sense. Published by Kay & Bros., Philadelphia. 


—_— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down :Fri- 
day, June 26, 1885: 

Judgment affirmed—People, respondent, v. Franz 
Josef Pelmetky, appellant.——Judgment affirmed — 
People, respondent, v. James Horace Jones, appellant. 
——Judgment affirmed with with costs—Thomas Ryan, 
respondent, v. Geo. S. Miller, appellant.—— Judgment 
affirmed with costs—Henry A. Bate, respondent, v. 
Wm. O. McDowell and others, appellants.——Judg- 
ment affirmed with costs—James Williams, respond- 
ent, v. Edward Frul and others, appellants.——Judg- 
ment affirmed with costs—Adelaide M. Thompson, ap- 
pellant, v. Patrick Cashin and others, respondents.— 
Judgment affirmed with costs — James Law- 
rence, respondent, v. George Spence, appellant. 
—— Judgment affirmed with costs — Martha F. 
Sperry, appellant, v. Delaware, Lackawanna & 
Western R. Co., respondent.— Judgment affirmed 
with costs—Martha Dunn, respondent, v. Magdalena 
C. Schuyler, appellant.— Judgment affirmed with 
costs—Margaretha Weinhuld, respondent, v. David D. 
Acker and others, appellants.——Judgment affirmed 
and judgment absolute ordered for the respondent on 
the stipulation, with costs—Hadley Falls National 
Bank, respondent, v. Reuben May, appellant.— Ap- 
peal dismissed, with costs—In re Petition of John Sev- 
erton v. Walter H. Shupe.——Order affirmed, with 
costs—In re William H. Ricketts, receiver, etc.—Ap- 
peal dismissed, with costs— William C. Bauer and 
others, appellants, v. John F. Betz, respondent.— 
Appeal dismissed, with costs—Alice J. Cunningham, 
respondent, v. Green Wright, appellant. ——Order af- 
firmed, with costs, in both cases—Remington Paper 
Company, respondent, v. Anna M. O’ Dougherty and 
others, appellants. ——Order affirmed with costs—At- 
torney-Genera! v. Continental Life Insurance Co. 
Claim of Weiland.— Order of General Term, so far 
as it awards priority in thesurplus to the Dater judg- 
ment, reversed, and case sent back to the referee fora 
rehearing; costs to abide event—Germania Life Insur- 
ance Company v. John Roe and others.——Order af- 
firmed with costs—Solomon Marx and others, respond- 
ents, v. Bernard Spaulding and others.——Appeal dis- 
missed with costs—--Matthew Hale and another, re- 
spondents, v. John Swinburne, appellant. —— 
Appeal dismissed with costs—Wm. (©. Bauer and 
another, respondents, v. David Mayer, appellant.— 
Appeal dismissed with costs—Warren B. Smith and 
others, respondents, v. Charles E. Skinner, appellant. 
—Order affirmed with costs—People ex rel. Michael 
H. Swift, appellant, v. Board of Police Commissioners, 
respondents.——Appeal dismissed with costs—In re 
Application of Benjamin Dunning.——Order affirmed 
with costs—Joseph Palmer, respondent, v. Pennsyl- 
vania Company, appellant. —— Order affirmed with 
costs—Wilcox & Gibbs Sewing Machine Co., respond- 
ent v. Kruse & Murphy Manfg. Co. and others, appel- 
lants.—Appeal dismissed with costs— Marine Na- 
tional Bank, of New York, appellant, v. Ulysses S. 
Grant, Jr. aud others, respondents.——Order of Gen- 
eral and Special Terms reversed and motion denied 
with costs—Ithaca Fire Department, appellant, v, 
Henry B. Beecher and others, respondents.——Order 





affirmed with costs—Joseph Comer, respondent, v. 





Frank Wrisley, appellant.—— Order affirmed with 
costs—In re Petition of Matthias B. Smith to vacate, 
etc.——Order affirmed with costs—Antonio Del Pino 
and others, respondents, v. Eduardo H. Gato and 
another, appellants.——Appeal dismissed with costs— 
Susan S. Gregg, respondent, v. Jesse Stanard and 
another,appellants.——Order affirmed with costs in first 
appeal dismissed with costs in the other—Harriet H. 
Armstrong, respondent, v. Thos. Armstrong, appel- 
lant; two cases.——Order affirmed with costs—In re 
Petition of Church in Harsenville, ete. ——Order af- 
firmed with costs—Emil Aaron and another, appel- 
lants, v. James McNamee and others, respondents. ——. 
Order affirmed with costs—People ex rel. Mary J. 
Pinkey, appellant, v. John A. Lydecker and others, 
respondeuts.——Order affirmed with costs— Joseph 
Lacy, respondent, v. Alfred Wilkinson and another, 
appellants.——Order affirmed with costs—In re Appli- 
cation of Commissioners of Public Works.—Motion 
toamend remittitur denied, with $10 costs—Lewis J. 
Goddard, receiver, etc., v. Stephen Stiles. 

Ordered that this court take a recess from this date 
to Monday, the 5th day of October, 1885, at 10 o’clock 
A. M., at the Capitol, in the city of Albany, there to 
proceed with the call of the present calendar. 


——_—4.——_— 


NOTES. 

JARON Huddleston at Stafford was kept awake by 
a cock crowing. Diligent search was made, and 
a bantam living in the neighborhood of the judge’s 
lodgings was brought up for judgment, but the cul- 
prit turned out to be a fowl which the judge’s cook 
kept in a basket to be used at his table.—Daily Paper. 
This was but a ruse to get the judge up early. —Lord 
Coleridge, the other day, iu alightand air case, him- 
self went and inspected the premises. Ina light and 
airy manner, we suppose.——Mr. Flowers really lays 
himself open to the imputation of being slightly lack- 
ing in a proper spirit of loyalty. A rascal of a news- 
boy, on the strength of the death of ‘‘ Queen Emma,” 
shouted out “Death of the Queen.’’ Some dear old 
gullible gentleman gave 2d. for a paper, and finding he 
had been done summoned the boy. Mr. Flowers said 
the act was very wrong, but did not consider the pris- 
oner’s case serious enough to send to trial, and dis- 
charged him. Now it must not be supposed from this 
that Mr. Flowers did not consider it a serious offense, 
but being ‘‘false pretenses’? he had no power to try 
the prisoner summarily, and hesitated to send him to 
trial; surely the magistrate’s summary jurisdiction 
needs amplification in this respect. Is there then no 
law existent which can be put in force to stop the 
mouths of the loud-voiced lying newsvendors?—Gib- 
son’s Law Notes.——They seem to treat editors of law 
journals much better in St. Louis than in Albany. 
One of the journals speaks of “the ermined editor” 
of the Central Law Journal.—It is perhaps not ab- 
solutely necessary for us to explain that the communi- 
cation in 31 Alb. Law. Jour. 364, entitled “A Short 
Plea for a Code,” and signed “A. B. M.,’’—the au- 
thor’s real initials—was not written by Mr. A. Bleecker 
Miller. We have not yet converted Mr. Miller, but 

we expect to do so in time. 
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‘The Albany Law J ournal, 


ALBANY, JuLyY 11, 1885. 


CURRENT TOPICS. 











ROBABLY the most important business to come 
before the American Bar Association at its an- 
nual meeting next month is the report of the com- 
mittee on Delays and Uncertainty in Judicial Ad- 
ministration. The committee consisted of Messrs. 
David Dudley Eield, E. J. Phelps, Broadhead of 
Missouri, Dillon, and Merrick of Wasbington. Mr. 
Phelps will necessarily be absent at the court of St. 
James, and Mr. Merrick will be with us no more, 
The subject of the report has already excited a 
good deal of interest and discussion in this journal. 
The committee have sent out the following ques- 
tions to several members of the bar in every State, 
and will be glad to receive answers from others: 
“1, How many judges of courts of record are there 
in your State? 2. How many lawyers are there? 
3. What is the average length of a defended law- 
suit from its beginning in the court of first instance 
to its end in the court of last resort? 4. What is 
the average expense in costs and counsel fees of 
such a lawsuit to each party? 5. How many ap- 
peals are there allowed in the same suit? 6. How 
many volumes of reported cases are annually pub- 
lished, and how many decisions are reported in the 
last volume of each court? 7. What is the number 
of affirmances and reversals reported in this last 
volume? 8. Is there delay and uncertainty in the 
judicial administration of your State, and if so, 
what in your opinion is the cause, and what is the 
remedy?” The answers may be addressed to Mr. 
Field, at New York. 


The death of Mr. Richard T. Merrick, of Wash- 
ington, is a serious loss to the legal profession. 
Mr. Merrick was not only an excellent and very 
distinguished lawyer, but a man of the noblest and 
most amiable character, who really adorned and 
dignified his profession. Doubtless his severe la- 
bors in the great Star Route trials did much to 
shorten his life, and we regard his end very much 
as we regard General Custer’s; — it is pitiful that a 
life so valuable and beautiful should have been sac- 
rified by the most worthless of mankind. But he 
died, as he had lived, loyal to duty and to his coun- 
try, and his brethren will not soon forget him. 


The question on which the title to the Lauderdale 
peerage and its yearly income of $80,000 depend is 
whether Sir Richard Maitland was legally married 
according to the laws in force in New York prior to 
the Revolution. From 1765 to 1772 he was an army 
officer in the colony. It has always been taken for 
granted that while here he was married to Mary 
McAdam, and the title to the peerage has descended 
on this assumption. An unexpected claimant now 
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appears in the person of Sir James Ramsay Maitland. 
who contests the claim of Major Frederic Henry 
Maitland, a lineal descendant of Sir Richard, on the 
ground that Mary McAdam was not the lawful wife 
of Sir Richard, and hence that the latter left no 
legitimate offspring. The question is whether a 
ceremonial marriage was necessary in the colony. 
This is the case now under investigatian in the house 
of lords, and before a committee of which Minister 
Phelps recently appeared and testified. Mr. Nash, 
of New York, agreed with him, but as we predicted, 
this opinion is not concurred in by all American 
lawyers. Senator Edmunds has testified to the con- 
trary opinion. Alas for the fame of our great 
lawyers and institutions! The Morning Post says 
Minister Phelps had been a professor in ‘“‘ Vale 
College,” and speaks of “ Edmunds Edmunds, a Sena- 
tor of Vermont and chairman of the Judiciary Com- 
mittee of the United States.” The Times is even 
wilder. It says: ‘‘Mr. Edmunds, a Senator of the 
State of Vermont, said that he had been President 
of the Senate of that State for two years. He had 
been vice-President of the United States Senate,” 
etc. Mr. Robert Ludlow Fowler, of New York, 
also testified, coinciding with Mr. Edmunds. Mr. 
Fowler's writings on the early jurisprudence of this 
State at one time constituted a very interesting 
department of this journal, and it is probably not 
too much to say that he really knows more of the 
subject of investigation than all the other witnesses 
put together. 


In the case of U.S. v. Anon, 21 Fed. Rep. 766, 
Judge Hammond took occasion by a note to call the 
attention of the profession to the- misleading char- 
acter of all the American editions of Daniell’s Chan- 
cery Practice as authority in the Federal Courts of 
Equity. Mr. Justice Bradley has done the same 
thing in a note to Thompson v. Wooster, 5 Sup. Ct. 
Rep. 792; 8. C., 114 U. S. It is said that inatten- 
tion to the fact is a source of some confusion in 
Equity Practice. 


The criminal courts have been at work to some 
purpose at least in the city of New York. The 
highly respectable Mr. Fish has received a sentence of 
ten years, which may be reduced to about six by good 
behavior. This seems at first a light sentence, but 
it must be remembered that he is an old man — above 
sixty, we believe. Buddensiek, on the other hand, 
got fifteen years. This seems at first a heavy sentence 
for an unintentional homicide. It would have been 
so perhaps for a merely careless homicide, like one 
produced by fooling with a pistol supposed to be 
unloaded. But into this homicide entered the 
characteristic of greed. The man, to make money, 
imperilled, and as it turned out, sacrificed human 
life, to put money in his purse. On reflection 
we are satisfied that his sentence will be a whole- 
some lesson to him and to others. The only dan- 
ger is that he will be pardoned in a few years, 
owing to the apparent severity of the sentence. 
Out in Tennessee a gentleman named Johnson has 
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been acquitted for killing another for assisting Mrs. 
Johnson in getting seduced. (It is utter nonsense 
to lay the whole blame on any man for the seduc- 
tion of a married woman; the woman is always as 
much if not more to blame, for she has a greater 
inducement to be virtuous.) The ‘tall sycamore 
of the Wabash” appeared on the scene. He 
seems to have a vocation for clearing the insane 
husbands of seduced wives, just as Mr. Kimball a 
few years ago had a vocation for “raising” church 
debts. He appeared, and waved his graceful 
boughs, and the jury said, ‘‘served him right,” or 
to be more exact, “not guilty.” Then Mrs. Voor- 
hees telegraphed, ‘‘ thank God for all his mercies!” 
We believe, notwithstanding, that God at the lat- 
ter day will require a better excuse from Johnson 
for usurping His province. But what is the use of 
the form of atrial in these cases? Let the ‘tall 
sycamore ” appear, or perhaps only be retained; let 
the plea of insanity be put in; let Mrs. V. tele- 
graph, “the Sycamores expect every man to do 
his duty; and let the court write “not guilty,” 
without ado or expense. 


Mr. Charles A. Kent, in an address before the law 
school of Michigan University, inquires: ‘‘Is our 
law just to the Poor?” and discusses the theories of 
Henry George and the vagaries of communism. He 
concludes that ‘‘ great as are the evils which flow 
from the present unequal distribution of wealth, it 
may be questioned whether a state of equality in 
which the poorest would have no anxiety for the 
means of subsistence, and the richest would not be 
delivered from the necessity of manual labor would 
be better. Would not a general intellectual and 
physical torpor result from such equality? If the 
poor now suffer from poverty and envy of the posi- 
tion of the rich, they find therein the strongest mo- 
tive to such exertions as develop and employ all 
their powers, and so give the surest happiness. If 
many of the rich waste the leisure their wealth af- 
fords, or become dissipated, so that life becomes a 
burden, many others devote their lives to objects, 
which benefit all, to the laws of science and art, and 
political economy and government.” We doubt that 
the poor will derive much comfort from the reflec- 
tions that if they should become rich they would 
grow torpid, and that the struggle to make a living 
develops all their powers. 


Mr. John M. Shirley delivered an address on the 
Early Jurisprudence of New Hampshire, before the 
New Hampshire Historical Society, June 18, 1883, 
which has just reached us. The same tardiness at- 
tends its issue as marks the publication of the New 
Hampshire law reports. But it is very instructive 
and entertaining. He alludes to some curious offenses 
under the old colonial laws, such as keeping Christ- 
mas and cursing of parents by children, the latter 
being capital. Punishments were various and rude, 
such as slitting the nose, riding the wooden horse 
till the blood ran, branding with a scarlet A, bury- 





ing suicides in the highway, whipping, ducking, 
setting on the gallows with a rope around the neck, 
etc. Mr. Shirley’s review of the legislation on mar- 
riage and divorce is particularly interesting. 





Perhaps it is not exactly a legal topic — possibly 
it may come within the subject of illegal obstruction 
of sidewalks — but it is amazing how two women 
from the rural districts can obstruct city trade and 
travel. For example: we were going to dinner to- 
day, and observed an old lady, evidently from the 
country, armed with an ample parasol, approaching 
us. Suddenly her face lighted up, she rushed up to 
another woman, younger, but evidently a ‘‘bucolical 
juvenal,” walking toward her and similarly equip- 
ped. The latter did not at first see her, so the old 
lady nudged her decisively with her elbow, at the 
sume time falling back about four feet, with her 
parasol protruding back from her shoulder, to ob- 
serve the effect. Hereupon the young one exclaims, 
‘¢why, Jerewshyann! I declare!” and “‘ goes for” 
her, with her weapon of offense similarly sticking 
in the opposite direction. Six or eight busy people, 
including ourselves, nearly fell over them or were 
nearly impaled on the weapons. But it made no 
difference to the two ruralists. They stood and 
talked and talked — we stopped and watched them 
from a safe distance — and for aught we know they 
are standing and talking there yet. They nearly 
brought trade and travel to a stand in that vicinity, 
and made a serious temporary block, and yet no 
policeman could find it in his heart to tell them to 
‘*move on.” Really, there is nothing more obstruc- 
tive or dangerous than two women, friendly with 
one another, when armed with regulation parasols. 
There is no help for it. Woman is above the laws 
of police and of courtesy, and man cannot even swear 
at them as he can at his fellow-men. 


—_>——_—_ 


NOTES OF CASES. 


N People v. Mayes, California Supreme Court, 
April, 1885, it was held that in prosecutions for 
rape the prosecutrix may not testify in chief to the 
particulars of a complaint made by her. The court 
said: ‘‘The foregoing statements were admitted on 
the ground, as stated by the court below, that they 
constitute a part of the ves geste. We will examine 
a few of the authorities on the point. And first, 
Mr. Greenleaf, in his work on Evidence, vol. 3, § 213, 
says: ‘Though the prosecutrix may be asked 
whether she made complaint of the injury, and when 
and to whom, and the person to whom she com- 
plained is usually called to prove that fact, yet the 
particular facts which she stated are not admissible 
in evidence except when elicited in cross-examina- 
tion, or by way of confirming her testimony, after 
it has been impeached. On the direct examination 
the practice has been merely to ask whether she 
made complaint that such an outrage had been 
perpetrated upon her, and to receive only a simple 
yes or no, Indeed, this complaint constitutes no 
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part of the res geste ; it is only a fact corroborative 
of the testimony of the complaint.’ The learned 
author here states that the complaint constitutes no 
part of the res geste. After a somewhat lengthy 
consideration of the subject, and an examination of 
the authorities, another author says: ‘The true rule 
is to admit evidence of the fact of complaint in all 
cases, and in no case to admit any thing more. The 
evidence, when restricted to this extent, is not 
hearsay, but in the strictest sense original evidence ; 
when however these limits are exceeded, it becomes 
hearsay in a very objectionable form. There is every 
reason therefore why it should be admitted to the 
extent indicated, and none why it should be admit- 
ted further.’ Roscoe Crim, Ev. 24. Another dis- 
tinguished author on Criminal Law says: ‘It is the 
usual course in cases of rape to ask the prosecutrix 
whether she made any complaint, and if so to whom; 
and if she mentions a person to whom she made 
complaint, to call such person to prove that fact, 
but it has been the invariable practice not to permit 
either the prosecutrix, or the person so called, to 
state the particulars of the complaint in chief.’ Russ. 
Crimes, 688. In People v. McGee, 1 Denio, 19, the 
Supreme Court of New York say that ‘ upon the trial 
of an indictment for rape the declarations of the in- 
jured female, made immediately after the alleged 
offense, are not admissible in evidence for the prosecu- 
tion to prove the offense committed.’ To the same 
effect is Stephen v. State, 11 Ga. 225. and the same 
doctrine is found in the work of Mr. Wharton on 
Crim. Law, § 1150. Many other authorities might 
be cited, but the foregoing will suffice to show the 
great weight of authority on this subject. It is true 
there are cases the other way, but the text-writers, 
both English and American, concur in these views 
on the question.” To the same effect, Oleson v. 
State, 11 Neb. 276; 5S. C., 38 Am. Rep. 366; but to 
the contrary, Benstine v. State, 2 Lea, 169; 8. C., 31 
Am. Rep, 593; State v. Kinney, 44 Conn. 153; 8. C., 
26 Am. Rep. 436. 


In Nichols v. City of Minneapolis, Minnesota Su- 
preme Court, June 9, 1885, 24 N. W. Rep. 868, it was 
held that a telephone company may be liable foran 
injury to a passer by the fall of its wires in a public 
street, caused by the weight of ice produced by 
water thrown upon them by a city fire department 
while extinguishing a fire. Thecourt said: ‘The 
liability of the company rests upon another ground. 
It had a license from the city to string these wires 
over the public street. But this license was not 
without its burdens. It carried with it an implied 
obligation to erect and maintain these wires in a 
safe condition, so that they should not become 
nuisances, or endanger the safety of the traveling 
public. If any injury should arise to a traveler by 
reason of the improper and unsafe mode of erecting 
the poles or stringing the wires, the company would 
be liable precisely as would any person who comits 
a nuisance ina public highway. The same rule would 
apply when, after erections are properly made, the 





company negligently suffers them to fall down or to 
be out of repair, or to remain so after reasonable 
notice. It was as much its duty safely to maintain 
as it was safely to erect. Whether the unsafe con- 
dition was or was not, in its inception, the result of 
a cause for which the company was responsible, is 
only material in determining when the negligence 
began, and in what it consisted. If it was the result 
of negligent construction, this would constitute the 
negligence. On the other hand, if, asin this case, 
the unsafe condition was the result of a cause for 
which the company was not at all responsible, the 
negligence consists, not in the fact that the wires 
fell into the street, but in the fact that they were 
allowed to remain there after reasonable notice to 
the company, and the lapse of sufficient time within 
which to remove them, The duty of the company 
in such a case, it seems to us, is not at all dependent 
upon the nature of the cause which produced the 
unsafe condition. So far as the duty of removing 
the wires from the street was concerned, it was im- 
material whether their fall was the result of natural 
decay, of a malicious and unlawful act of some third 
person, or some extraordinary force of nature, or as 
in this case, of the freezing of water thrown upon 
the cross-bars by the fire department. Nor could 
the company who had placed its property on a public 
street, under a license from the city, relieve itself of 
this duty by assuming to abandon it, when from 
natural wear or sudden casualty it had ceased to be 
valuable for the purpose for which it had been 
placed there. The implied obligation arising from 
the fact that the structure was placed upon the street 
under this license, is what, in our judgment, clearly 
distinguishes this case from the case suggested by 
counsel, where a person’s property, without his 
authority or procurement, is carried into the street 
and deposited there. Whatever might be the duty 
of the owner in the case supposed, the two cases are 
notanalogous. We do not suggest that it was the 
duty of the telephone company in this case to re- 
move the body of ice and debris on the street for the 
purpose of removing such portions of its wire as 
were embedded therein, but we think it was its 
duty, within a reasonable time, to remove such 
portions as were exposed in such a way as to endan- 
ger the safety of those lawfully using the street, and 
that in failing to do so for eight days it was guilty 
of negligence. At least, the jury were justified in 
so finding.” See Ward v. Atlantic and Pacific Tel. 
Oo, 71 N. Y.81; 8. C., 27 Am. Rep. 10. 


In Gallagher v. Market St. R. Co., California Su- 
preme Court, May, 1885, 19 Rep. 747, it was held 
that medical works may not be read by counsel to 
the jury to prove the nature and probable effect of 


personal injuries. This followed People v. Wheeler, 
60 Cal. 581; S. C., 44 Am. Rep. 70. See also 
Tucker v. Donald, 60 Miss. 460; 8. C., 45 Am. Rep. 
416; notes, 38 Am. Rep. 578; 42 Am. Rep. 478; 41 
Am. Rep. 61. The court however say in the principal 
case: ‘But is is contended that the common law 
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rule has been changed by the code law. Section 1936, 
C. C. P., makes ‘ Historical works, books of science 
or art, and published maps or charts, when made by 
persons indifferent between the parties, * * * 
prima facie evidence of facts of general notoriety 
and interest,’ and the question arises whether such 
books, which were not regarded before the adoption 
of the codes as competent evidence, are not, by 
force of that provision of the code, made competent. 
Doubtless the intention of that legislation was to 
extend the rule of evidence rather than to restrict 
it. But the extension is limited bythe terms ‘ facts 
of general notoriety and interest.’ Whatare ‘facts 
of general notoriety and interest?’ We think the 
terms stand for facts of a public nature, either at 
home or abroad, not existing in the memory of men, 
as contradistinguished from facts of a private nature 
existing within the knowledge of living men, and 
as to which they may be examined as witnesses, It 
is of such public facts, including historical facts, 
facts of the exact sciences, and of literature or art, 
when relevant to a cause, that under the provisions 
of the code, proof may be made by the production 
of books of standard authority. So Mr. Justice Story, 
in Morris v. Lessees, etc., 7 Pet. 558, speaking upon 
this subject says: ‘ Historical facts of general and 
public notoriety may indeed be proved by reputation, 
and that reputation may be established by historical 
works of known character and accuracy. But evi- 
dence of this sort is confined in a great measure to 
ancient facts which do not pre-suppose better in 
existence; and where from the nature of the trans- 
action, or the remoteness of the period, or the public 
and general reception of the facts, a just foundation 
is laid for general confidence. But the work of a 
living author, who is within the reach of the process 
of the court, can hardly be deemed of this nature.’ 
And the appellate court of New York says: ‘Such 
evidence is only admissible to prove facts of a gen- 
eral and public nature, and not those which concern 
individuals or mere local communities.” McKinnon 
v. Bliss, 21 N. Y. 210. See, also, Missouri v. 
Kentucky, 11 Wall. 395. Such facts include the 
meaning of words and allusions, which may be 
proved by ordinary dictionaries and authenticated 
books of general literary history, and facts in the 
exact sciences founded upon conclusions reached 
from certain and constant data by processes too intri- 
cate to be elucidated by witnesses when on examina- 
tion. 1 Whart. Ev., $ 667. Thus mortuary 
tables for estimating the probable duration of the 
life of a party at a given age, chronological tables, 
tables of weights, measures and currency, annuity 
tables, interest tables, and the like, are admissible 
to prove facts of general notoriety and interest in 
connection with such subjects as may be involved 
in the trial of a cause. Wager v. Schuyler, 1 Wend. 
553; Sehell v. Plumb, 55 N. Y. 592; Mills v. Catlin, 
22 Vt. 98; Donaldson v. R. R. Co., 18 Towa, 291. 
But medicine is not considered as one of the exact 
sciences. It is of that character of inductive sciences 
which are based on data which each successive year 





may correct and expand, so that what is considered 
a sound induction last year may be considered an 
unsound one this year, and the very book which 
evidences the induction, if it does not become 
obsolete, may be altered in material features from 
edition to edition, so that we cannot tell, in citing 
from even a living author, whether what we read is 
not something that this very author now rejects. 
Whart. Ev., § 665. And as wesaidin Wheeler's case, 
supra, ‘If such treaties were to be held admissible, 
the question at issue might be tried, not by the 
testimony, but upon excerpts from works presenting 
partial views of variant and perhaps contradictory 
theories.” ’ 


SHAKESPEARE’S LAWYERS. 


ORD JUSTICE BRAMWELL’S recent discussion 

of the legal aspect of Shylock’s bond set us to 
passing in mental review the various members of 
the long role who are indebted to Shakespeare for 
existence, and for fame far wider and more enduring 
than that of the most learned chancellors and judges 
of actual life. The remarkable familiarity and 
accuracy of Shakespeare’s legal allusions has induced 
some to infer that the great master was himself a 
lawyer, but there is no need to have recourse toa 
hypothesis wholly unsupported by evidence and 
intrinsically improbable. From time whereof the 
memory of man runneth not to the contrary, the 
English stage and the English bar have been close 
friends. The young Templar is usually a man about 
town, proud of his acquaintance with the greater 
and lesser lights of the stage, and not wholly igno- 
rant of the mysteries of the green room. The con- 
trast between the two professions is so great that 
the lawyer, wearied with the hard matter-of-fact 
drudgery of his chambers, and the student, painfully 
plodding through the intricate and undigested mass 
of the common law, naturally turn with delight to 
that world of fancy and unreality which lies behind 
the footlights. Justice Shallow, in his green old 
age, remembered nothing of the musty folios that 
had once bewildered his poor noddle, and ‘‘ wrote 


himself armigero in any bill, warrant, quittance or - 


obligation,” but time had only magnified the memory 
of his purple days when he ran about London, a lusty 
little Templar, and got his head broken by John of 
Gaunt. He was then “Sir Dagonet in Arthur's 
show,” a fool’s part well fitted to a fool; and yet 
withal a kindly fool, for whom, we confess, we have 
always had a lurking partiality. And notto dwell 
upon the past and repeat the list of briefless barrister 
who have become more or less successful dramatists, 
we may see the old friendship still existing to-day. 
Was not Gilbert a barrister? Who is a better judge 
of good acting than the present Chief Justice of 
England? Does not the memory of the last of the 
Chief Barons, Sir Fitzroy Kelly, remain green in the 
heart of the actors’ guild? And so, doubtless Shake- 
speare had many legal friends to give him a point 
and see that his law was technical and correct. Let 
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us now call up the phantoms to whom the great 
dramatist has given ‘‘a local habitation and a 
name,” and amuse ourselves for a few minutes in 
watching them pass across our imaginary stage. 

Portia, of course, claims the place of honor, but 
her legal existence was so transitory and unauthorized 
that we must look rather at the master than the 
pupil, and as lawyers, take more interest in Dr. 
Bellario than in his temporary student. Portia 
furnished the eloquence, the native eloquence of 
woman, but the point of law, which non-suited 
Shylock, a point in its absoluteness of technicality 
worthy to be ranked with ‘the rule in Shelley’s 
case” as the ‘ scintilla juris,” came from the brain 
of the old professor, and the corivenient statute which 
clenched Shylock’s defeat, reduced him to beggary 
and put his own life in jeopardy in place of Antonio’s, 
must have been ferreted out after ‘‘ we turned o’er 
many books together” (see Bellario’s letter.) We 
can fancy Portia’s messenger arriving at the lawyer’s 
house with the ‘case for opinion,” the old man’s 
long night’s work amongst his books, and the com- 
placent smile on his face when his task finished; he 
muttered to himself, “I fancy we’ve got the rascal 
now.” Like a thorough lawyer, he was not satisfied 
with knocking his opponent down, but must needs 
kill him too. The whole case forcibly illustrates the 
advantage of having a double team of lawyers, and 
furnishes a striking and perhaps solitary instance in 
which the leader did all the work and the junior 
got all the glory — perhaps the learned lawyer would 
not have been so self denying if his junior had been 
a mere male like himself. 

Now the scene changes from the Venetian court- 
room to the Temple Gardens. A party of ‘great 
lords and gentlemen ” have adjourned in the midst of 
a weighty legal discussion from the “Temple hall” to 
this more convenient retreat. A weighty discussion 
indeed it is, and one whose issue was fought with 
woe for the England of that day. The ‘great 
lords” admit their own incompetency. Suffolk, 
with true aristocratic contempt, declares that he has 
been a truant to the law and never yet could frame 
his willto it, and unconsciously laying down the 
principle upon which much judge-made law has been 
built, adds that therefore he frames the law unto 
his will. Warwick, subsequently the “ King Maker,” 
admits that if it were a question of hawks or dogs, 
swords, horses or girls, he might perhaps have some 
authority as a critic, ‘‘but in these nice sharp 
quillets of the law, good faith, I am no wiser than 
a daw,” and so, at last, it comes down to the 
lawyer’s verdict. We may imagine the suspense of 
Somerset and Plantagenet as Vernon steps up to the 
rose bush saying, ‘‘ Now for the truth and plainness 
of the case, I pluck this pale and maiden blossom 
here, giving my verdict on the white rose side”— 
and is followed by the other lawyer: — ‘‘ Unless my 
study and my books be false, the argument you 
(Somerset) held was wrong in you: In sign whereof 
I pluck a white rose too.” Somerset instantly goes 
back on the arbitration to which he had just sub- 





mitted and not only swears at the court, but appeals 
to another arbitrament, that of the sword. The 
Wars of the Roses follow, and after the people of 
England have been decimated, the sword confirms 
the lawyer’s decision. Again the scene changes. A 
new King is on the throne, and we see the audience 
chamber at Westminster, where the manly sons of 
the wise Henry IV await, with mixed feelings, the 
approach of their brother, the erratic Henry, now 
‘“by the grace of God” Henry V of England. To 
them enters the venerable Gascoigne, Lord Chief 
Justice. They discuss their prospects under the new 
reign and all agree that it promises to be a remark- 
ably cold day for the chief. He spurns the sugges- 
tion of making friends at court by speaking Sir John 
Falstaff fair: 
“Sweet princes, what I did, I did in honor, 

Led by the impartial conduct of my soul; 

And never shall you see that I will beg 

A ragged and forestall’d remission — 

If truth and upright innocency fail me 

I'll to the King my master that is dead, 

And tell him who hath sent me after him.” 

The King enters and with affected indignation 
reminds Gascoigne of the time when he rated, re- 
buked and roughly sent to prison him, ‘‘ the im- 
mediate heir of England,” ‘Was this easy?’ ‘‘ May 
this be washed in lethe and forgotten?” How full 
and able is the Chief Justice’s reply! ” How he vindi- 
cates ‘the majesty and power of law and justice!” 
With what bold integrity does he conclude and 
challenge censure! 

“* As you are a King, speak in your state. 
What I have done that mis-became my place, 
My person, or my liege’s sovereignty.” 

In another place Shakespeare shows us_ the 
sane man displaying the same qualities on a 
less conspicuous occasion. (Hy. IV, Pt. II, 
Act II, Sec. I.) This rebuke of Sir John 
Falstaff is conceived in the very spirit of a vigorous 
judge who will staud no nonsense, and is perhaps 
just a trifle gouty and choleric. ‘‘Itis not a con- 
fident brow, nor the throng of words that come 
with such, more than impudent sauciness from you, 
can thrust me from a level consideration.” It isa 
pleasure to remember that this bluff chief justice is 
not a mere creature of the imagination, but a 
historic personage, and the pleasure becomes greater 
when we reflect that the English bench has not, on 
the whole, been unfaithful to the character of fear- 
less honesty, which Gascoigne was one of the first 
to imprint upon it. 

But we must close, even in vacation, our readers 
do not want too much unprofitable poetry, and the 
last decisions of the courts must not be crowded out 
by our unpractical tableaux. 

A. B. M. 
cain 
LANDLORD AND TENANT-—LEASE—“ HEIRS AND 
ASSIGNS” — REPUGNANCY. 


PENNSYLVANIA COMMON PLEAS, JUNE 13, 1885. 


BERRIDGE V. GLASSEY. 
In a lease to A., her heirs and assigns,of ground on which her 
devisor had erected buildings by mistake, describing the 
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ground and reciting its location, for the term of five years, 
and reserving an annual rent to the lessor, his heirs and 
assigns, held, that the words “‘ for the term of five years ” 
are repugnant to the fee conveyed by the premises, and 
must be rejected in construing the deed, and that the 
lessee took a fee subject to a perpetual ground rent. 

The contemporaneous construction of the parties and sur- 
rounding circumstances will be considered in construing 
such a deed. 


ULE for a new trial. 
Ejectment upon the following instrument of writ- 
. ing: 

Agreed the first day of December of our Lord one 
Thousand eight hundred and fifty-nine between Leon- 
ard Frailey of West Philadelphia and State of Penn- 
sylvania of the one part and Jane Glassey the widow 
of the late Robert Glassey who holds the estate of the 
said Robert Glassey by will; of Philadelphia and said 
state of the other part as follows, the said Leonard 
Frailey doth lease unto the said Jane Glassey her heirs 
and assigus a strip of ground whereon is erected a brick 
dwelling house, shed, and privy which the said Robert 
Glassey Did build over on the property or line of the said 
Leonard Frailey fifteen and a half inches on the front 
of Havourford street thence running forty-nine feet 
more or less south to the south side of the above said 
privy. Also an other strip of ground at the south end 
of said lot which said Robert Glassey erected a frame 
house over the line also, of the said Leonard Frailey 
of ten and a half inches on the front of garden street 
running twenty seven feet more or less North. The 
above property situated in Mantua, West Philadelphia 
Havourford and thirty fifth streets And now occupied 
by Chs H. Rainier and others, for the term of Five 
years from the first day of December next, for the 
yearly rent of Three Dollars which yearly rent the 
said Jane Glassey duth for herself her heirs and as- 
signs covenant and agree to pay to the said Leonard 
Frailey his heirs and assigns the said rent. 

In Witness whereof we have hereunto set our hands 
and seals the day and year above written, Three Dol- 
lars mentioned above to be redused to Two Dollars 
before sigud it was don 


her 
JANE X GLASSEY 
mark. 
LEONARD FRAILEY [L. 8s.] 


[L. 8.] 


Witness preasent: 

Cur. BICHLER 

A. M. BICHLER 

On the back of this paper are indorsements of nu- 
merous receipts of ‘‘ground rent” ‘‘on this lease,” 
cash paid January 4, 1871, “ lawyer and for surveying,” 
“rent for ground built on my ground,” “rent on the 
within lease,” and ‘rent of ground as per within 
agreemeunt.”’ 

The female plaintiff is the devisee of Leonard Frail 
ey, and having given the defendant three months’ no- 
tice to quit, sought in this suit to recover possession 
of the ground. She proved the execution of the paper 
and notice to quit, whereupon the court ruled that the 
defendant is tenant in fee, and directed the jury to 
render a verdict for the defendant. The plaintiffs 
thereupon moved for a new trial. 


J. Alexander Simpson, for plaintiff. 
David Chambers, for defendant. 


ARNOLD, J. The paper under which both parties 
claim, although inartificially drawn, is nevertheless an 
executed deed of conveyance, and not an executory 
agreement to convey, as the plaintiff contends. In 
species it is a perpetual lease. It contains all the es- 
sential parts of the deed, to wit, premises, habendum, 
reddendum and attestation. While the apt word to 


convey a fee is the word give, yet other words will 


suffice where the intention of the parties is clear. The 
word ‘‘let’’ has been held sufficient. Krider v. Laf- 
ferty, 1 Whart. 303; and the words “limit and ap- 
point.”? Shove v. Pincke, 5 TAR. 124; and “ demise and 
grant,” ‘‘remise, release and quit-claim,’’ ‘‘ make over 
and grant,’’ ‘“‘convey,’’ and ‘‘quit;”’ the rule of con- 
struction being that all the deeds shall be construed 
to operate according to the intention of the parties, if 
by law they may; and if they cannot operate in one 
form they shall in another, which by law will effect 
the intention. Greenl. Cruise Real Prop., tit. 32, ch. 
20, § 33; Clanrichard v. Sidney, Hob. 277; Goodtitle v. 
Bailey, Cowp. 597; Troup v. Blodget, 16 Johns. 172; 
McWilliams v. Martin, 12 S. & R. 269; and cases col- 
lected in Mr. Rawle’s note to Williams on Real Prop- 
erty, *179. 

By the first clause or premises of the deed now under 
consideration an estate in fee simple is conveyed. 
There is certainty in the names of the parties, the 
quantity of estate and the thing granted. These ele- 
ments constitute and complete the premises 
in every deed. 2 Bl. Com. 7288. Noth- 
ing more is wanted in the premises of this deed to ex- 
press the quantity of estate granted, which is an es- 
tate to the defendant, her heirs and assigus, that is, 
an estate in fee simple. 

Then follows the clause: ‘“‘ The above property situ- 
atedin Mantua West Philadelphia Havourford and 
thirty fifth streets And now occupied by Chs H Rainier 
and others, tor the term of Five years from the first 
day of December next,’’ etc. The only place and des- 
ignation which the latter partof this clause can occupy 
isthat of the habendum. If we regard the whole clause 
as recital, as its language imports, then we are con- 
fronted with the rule that a recital cannot coutrol the 
plain words in the granting part of adeed. Hunting 
ton v. Havens, 5 Johns. Ch. 23; Chaplin v. Srodes, 7 
Watts, 410; Marquis of Cholmondeley v. Lord Clinton, 
2 Barn. & Ald. 625; Walsh v. Trevanion, 15 Ad. & El. 
734; Bailey v. Lloyd, 5 Russ. 330; Moore v. Griffin, 9 
Shepley, 550. It cannot be regarded as a part of the 
premises, because the premises were completed before 
this clause was commenced. It is a different and dis- 
tinct part of the deed, and must be regarded as in part 
recital and for the rest of the habendum. That part of 
the clause which is properly the recital ends where the 
words “ for the term of five years from the first day 
of December next’’ begin, aud these must be regarded 
as the habendum. The hubendum usually begins with 
the words ‘‘ To have and to hold,” etc., but the omis- 
sion of those words will not deprive it of its name, 
place and use. 

In Watters v. Bredin, 70 Penn. St. 235, a clause in an 
artificial deed beginning ‘‘ Now the condition of this 
assignment is such,”’ etc., was regarded as a portion of 
the habendwm, and was allowed to have the effect of an 
exception, which may pare away a part of the grant. 
Stokeley’s Estate, 19 Penn. St. 476; but not the whole 
of it. Schoenberger v. Lyon, 7 W. & 8S. 184. ‘The of- 
fice of the habendum is properly to determine what es- 
tate or interest is granted by the deed; though this 
may be performed, and sometimes is performed in the 
premises. In which case the hubendum may lessen, 
enlarge, explain or qualify, but not totally contradict 
or be repugnant to the premises.”” 2 Bl. Com. *298, 
How it may lessen and qualify the estate is shown by 
the instance of a deed toa man and his heirs, haben- 
dum to him and the heirs of his body, or vice versa, 
which in either case carries the fee; but while in the 
premises the estate conveyed is a fee simple, yet by the 
habendum it is qualified and lessened to an estate tail, 
with a fee simple expectant thereon. Id.; Co. Litt. 2la. 
But if no estate is limited in the premises, and an ex- 
press estate for years is limited in the habendwm, this 
will qualify and abridge the general intendment of the 
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premises, by which an estate for life would otherwise 
have passed. Co. Litt. 183a; Cruise, tit. 32, ch. 21, § 
80; Washb. Real Prop. 642. How it may enlarge the 
estate is shown by the case where an estate is given in 
the premises to the grantee for life, habendwm to him 
and his heirs, in which case the grantee will take an 
estate in fee. Co. Litt. 299a; but the khabendwm can 
not increase or add to the thing granted. Cruise, tit. 
32, ch. 21, § 73; Manning v. Smith, 6 Conn. 289. How 
it may explain the premises is shown in the case where 
the premises make the grantees joint tenants, while 
the habendum makes them tenants incommon. Fisher 
vy. Wigg, 1 P. Wm. 14; Bambaugh v. Bambaugh, 11 8. 
& R.191. Although the converse does not follow, for 
if the premises make them tenants in common, and 
the habendum makes them joint tenants, they: still 
take as tenantsin common. Galbraith v. Galbraith, 3 
S. & R. 392. The reason being that joint tenancy is at 
this day so far from being favored that the courts 
think themselves justified in exercising their inge- 
nuity against it, and because in most instances it op- 
erates contrary to the intent of the parties. 

Where the habendum is repugnant and contrary to 
the premises it is void, and the grantee will take the 
estate given in the premises. Cruise, tit. 32, ch. 21, § 
75; 2 Bl. Com. *298. When an estate to A. and his 
heirs is given by the premises of a deed, but the word 
heirs is omitted from the habendum, thelatter may be 
disregarded, and A. will take an estate in fee. Breit- 
enbach v. Dungan, 5 Clark P. L. J. 236. And a con- 
veyance to a trustee in fee in trust for a married 
woman gives her the fee, although there are no words 
of inheritance in the limitation to her. Freyvogle v. 
Hughes, 56 Penn. St. 228. ‘If the habendum be abso- 
lutely repugnant to the premises, if it cannot be rec- 
onciled with them, so that full effect can be given to 
both, it must give way and the premises must stand. 
Thus if there be a grant to one of his heirs, habendwm 
to him for life, there is an irreconcilable contradiction, 
for it cannot be an estate for life and at the same time 
an estate in fee: either the word heirs in the premises 
must be stricken out or effect must be denied to the 
habendum. In a deed the premises will prevail.” 
Tyler v. Moore, 42 Penn. St. 374. ‘‘In awill the legal 
effect of the word heirs may be controlled by the con- 
text evincing such a demonstrative intention to mis- 
apply itas cannot be mistaken; in an executed con- 
veyance, never.”’ Hileman v. Bouslaugh, 13 Penn. St. 
353, per Gibson, C. J. 

Baldwin’s case, 2 Coke, 23, arose upon ademise to 
Ann Baldwin and Anthony, her son, and to the 
heirs of the said Anthony; habendum to them until 
the end of ninety-nine years, andso from ninety-nine 
years to ninety-nine yeurs, until 300 years be expired; 
and the lessor covenanted that he, his heirs and 
assigns, at the end of the said term of 300 years, would 
make unto the heirs and assigns of the said Anthony, 
such lease for other 300 years, etc., and the jury hav- 
ing found that no livery of seisin was made according 
tothe indenture, it was resolved that till livery be 
made, nothing shall pass but an estate at will by the 
premises. The case was decided upon the ground that 
an estate in fee or a freehold which lies in livery, 
could not be perfected without livery of seisin, and 
until that is made, the feoffee has but a mere estate at 
will; but as to those things which take their essence 
and effect by the delivery of the deed without other 
ceremony, and which lie in grant, there is such limi- 
tation as in the case at bar, the habendum is repugnant 
and void. As if aman grants rent or common out of 
his land by the premises of the deed, to one and his 
heirs, habendum to the grantee for years or for life,the 
habendum is repugnant, for a fee passeth by the prem- 
ises by the delivery of the deed, and therefore the hab- 
endum for years or life is void. In this State the act 








of May 28, 1715, § 5, gives to deeds acknowledged and 
recorded the force and effect here, for giving posses- 
sion and seisin of deeds of feoffment with livery of 
seisin in the kingdom of Great Britain. Under this 
statute deeds have the same effect as bargains and 
sales, or leases and releases, or feoffments with livery, 
or deeds under the statute of uses, as will best effect 
the intention of the parties. Bennett v. Morris,5 
Rawle, 16; Murphy v. Hubert, 16 Penn. St. 59; Eck- 
man v. Eckman, 68 id. 460. Livery of seisin is not re- 
quired in this State, and a deed takes effect on deliv- 
ery of the deed itself, without further ceremony, 
although not recorded. Williamson Real Prop. *179, 
note 1 by Mr. Rawle. In this case possession is no- 
tice to third parties, and notice is the great object to 
be accomplished by recording the deed. Rowe v. 
Ream, 105 Penn. St. 543. 

In Carter v. Madgwick, 3 Lev. 339, on a grant, bar- 
gain, and sale to one and his heirs in the premises, 
habendum after the death of the bargainor, to the bar- 
gainee andthe heirsof his body, with Yremainders 
over, it was held that although the habendum of a fu- 
ture freehold be void, yet the grant in the premises be- 
ing expressly to him ana his heirs, the indenture shall 
inure upon the premises, and shall pass the estate to 
the vendee directly by the premises, notwithstanding 
the grantor continued in possession for his whole life, 
and perhaps thought and intended that nothing should 
pass till after his death; for his intent could not alter 
the law and make a future freehold good and a pres- 
ent freehold void. 

If no estate is mentioned in the premises the grantor 
will take nothing under that part of the deed, except 
by implication of law; but if an habendwm follow, the 
intention of the parties will be found in the habendum, 
und will take effect if not contrary to the rules of law. 
On the other hand, if an estate and interest be men- 
tioned in the premises, the intention of the parties is 
shown, and the deed may be effective without any 
habendum; and if an habendum follow which is repug- 
nant to the premises or contrary to the rules of law, 
and incapable of a construction consistent with either, 
the habendum shall be rejected and the deed shall 
stand good upon the premises. Goodtitle dem. Dod- 
well v. Gibbs, 5 Barn. & Cr. 709. 

In Goodtitle dem. Timmis v. Steele, 4 Ad. & Ellis, 
663, the action was upon an indenture of lease, by 
which the lessor demised to ‘‘Hannah Timmis, her 
heirs and asssigns, for and during the natural life of 
George Timmis.’’ The habendum was “to Hannah 
Timmis and her assigns.’’ It was held that the words 
‘*for and during the natural life of George Timmis,”’ 
being in the premises and a part thereof, must be al- 
lowed to limit the duration of the estate, and to ex- 
plain and qualify the meaning of the word “ heirs”’ in 
the premises. But upon the other words in the hab- 
endum, namely, ‘‘to Hannah Timmis and her assigns,”’ 
that these words were manifestly contrary and repug- 
nant to the words in the premises, and must be disre- 
garded. 

It may therefore be said that where the premises of 
a deed contain an express grant to a man and his heirs 
for aterm of years, there the limitation for a term 
will qualify and lessen the grant in fee; but a limita- 
tion for years or for life in the habendum will not af- 
fect afee conveyed by the premises. See also Bod- 
dington v. Robinson, 10 L. R. Exch. 270; Cochin v. 
Heathcote, Lofft’s R. 190; Wagerv. Wager,1 S. & R. 
374; Moss v. Sheldon, 3 W. & S.160; Lancaster Bank v. 
Myley, 13 Penn. St. 544; Miner’s Appeal, 61 id. 283; 

Watters v. Bredin, 70 id. 235; Winter v. Gorsuch, 51 
Md. 180; Robinson v. Payne, 51 Miss. 690; Thompson v. 
Carl, 51 Vt. 408; Doe on dem. Ward v. Ward, Martin’s 
N. C. Rep. 28; Hafner v. Irwin, 4 Dev. & Bat. 433. 
Chancellor Kent says, that the habendwm has degen- 
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erated into a mere useless form, and he disposes of it 
in eleven lines, of so little importance does he consider 
it. 4 Kent Com. *468. Yet it has a place and use, 
for it may be resorted to where the meaning of the 
premises is not clear. Hagarty v. Nally, 13 Irish C. L. 
Rep. 532; Blair v. Osborne, 84 N. C. 417; Carson v. 
McCaslin, 60 Ind. 334; and it will prevail over the red- 
dendum. Burchell v. Clark, 2L. R., C. P. Div. 88; and 
the premises and habendum together will prevail over 
the covenants of warranty. Seymor’s case, 10 
Coke, 95. 

All deeds are to be construed favorably and as near 
the intention of the parties as may be consistent with 
the rules of law. Hollingsworth v. Fry, 4 Dall. 345; 
Stoever v. Stoever,9 S. & R. 450; Huss v. Stephens, 51 
Penn. St. 282; Cumberland B. & L. Assn. v. Aram- 
ingo M. E. Church, 13 Phila. 171. Among those rules 
are the following: Where there are two clauses ina 
deed, of which the latter is contradictory to the for- 
mer, then the former shall stand. Cruise, tit. xxxii, 
ch. 20, § 8 Cother v. Merrick, Hardres, 94. The 
first grant and the last will is of the greatest force. Co. 
Litt. 112 b. The general rule is that when there is a 
repugnancy, the first words in adeed and the last 
words in a will shall prevail. Lewis’ Estate, 3 Whart. 
162. While in the interpretation of deeds of gift, set- 
tlements and other voluntary conveyances, as in wills 
and other testamentary papers, the intention of the 
grantor is to be taken as the cardinal rule of construc. 
tion. Means v. Presbyterian Church, 3 W. & 8. 303; 
Huss v. Stephens, supra; Mergenthaler’s Appeal, 15 W. 
Notes, 441; Ringwalt v. Ringwalt, 42 Legal Intel. 80; 
Higgins v. Wasgatt, 34 Me, 305; deeds of bargain and 
sale, and lease and release, aud other deeds founded 
upon a valuable consideration, or reserving rent, are 
to be construed most strongly against the grantor and 
in favor of the grantee. Co. Litt. 183, a; Stokely’s Es- 
tate, 19 Penn. St. 483; Klaer v. Ridgway, 86 id. 
529; Adams v. Frothingham, 3 Mass. 361. In the 
case of a patent ambiguity which appears on 
the face of the instrument, no averment is allowed 
to explain it. In such a case it is for thecourt to de- 
clare the proper construction of the deed as a matter 
oflaw. Cox v. Freedley, 33 Penn. St. 124; Harvey v. 
Vandegrift, 89 id. 346; Smith v. Thomspon,8 M. G. & 
S. 44; but in the case of a latent ambiguity, an aver- 
ment toexplain it by parol evidence is admissible. 
Cruise, tit. xxxii, ch. 20, §60; Greenl. Ev., §§ 297 to 
300; as for instance, to identify the property, or the 
person to whom it is granted. Thusif a feoffment be 
made of the manor of S., and the feoffor has a manor 
called North S., and another manor called South S., 
parol evidence will be admitted to show which manor 
was meant. Harding v. Com. Suffolk, 1 Rep. in Ch. 
138; orif there are two persons bearing the name of 
the grantee, wlich of the two was the person intended. 
Meres v. Ansell, 3 Wilson, 275; Shelburne v. Inchiquin, 
1 Brown Ch. 338; Peisch v. Dickson, 1 Mason 
9; Brigham v. Rogers, 17 Mass. 571; Jackson v. 
Loomis, 18 Johns. 81; 19 id. 449; but parol testimony 
will not be received to increase the rent or shorten or 
lengthen the term. Preston v. Merceau, 2 W. BI. 
1249. Parol evidence of the declarations and inten- 
tions of the grantor is not admissible to aid in the con- 
struction of adeed. McWilliams v. Martin, 128. & R. 
269; nor is the understanding of the person who drew 
it. Fox v. Foster, 4 Penn. St. 119; although if the 
words are equivocal, or there isa doubt as to the in- 
tent, the acts and declarations of the parties under the 
agreement, at the time and subsequent to the transac- 
tion, commonly called the contemporaneous construc- 
tion, and the surrounding circumstances, may be 
taken as a guide to their intention. Lehigh Coal & 
Nav. Co. v. Harlan, 27 Penn. St. 429; Miner’s Appeal, 
61 id. 283. 





To apply these principles to the present case, let us 
inquire what the facts are. Robert Glassey, in erect-~ 
ing buildings on his lot, built over on the ground of 
Leonard Frailey, 1544 inches at one end of his lot and 
10); inches at the other end. Glassey died, having de- 
vised his property tothe defendant. Frailey might 
have treated her as a trespasser, but he did not. He 
accepted her as atenant. He leased that part of his 
ground covered by the buildings to the defendant, her 
heirs and assigns, and reserved a yearly rent to him- 
self, his heirs and assigns, taking her covenant bind- 
ing herself, her heirs and assigns, to pay the rent. All 
this appears in the deed, which is in the handwriting 
of Frailey, and shows an intention to convey the fee. 
The only part of the deed which conflicts with this in- 
tention are the words in a subsequent clause of the 
deed, ‘‘for the term of five years,’’ and as they are 
subsequent to the lease in fee, they cannot stand. 
Treating them as the habendum, they are repugnant to 
the premises, and therefore void, and must be re- 
jected in construing the deed. Both cannot survive; 
the estate conveyed cannot be a fee and alsoa term 
for years. It would be contrary to all the rules of 
construction to permit the habendum for years to 
override the lease in fee conveyed by the premises. 
The subsequent acts of the parties show the construc- 
tion which they put upon the deed—that a fee was in- 
tended tobe conveyed and not a term for years. 
When Frailey received the annual rent he described it 
in the receipts he gave as ground rent, which is a 
term usually applied to perpetual rents in this city, 
although it is also applied to rents reserved on long 
leases. See Cadwalader v. App, 81 Penn. St. 194; 
but not to leases from year to year. Eleven years 
after the date of the deed, when the defendant would 
have been a tenant from year to year, if the plaintiffs’ 
contention is good, the defendant was called upon by 
Frailey to pay for surveying the lot. This is a charge 
usually paid by owners of the fee, and not by tenants 
from year to year. If we look atthe circumstances 
surrounding the transaction, we find that the defend- 
aut, owning permanent buildings, which by mistake 
had been erected on the ground in dispute, required a 
perpetual lease of the ground, to give her continual 
peace, and not a lease for a short term, which would 
only postpone the evil day when she would be called 
upon to take down her buildings. Everything con- 
curs to show that a perpetual lease reserving a perpet- 
ual rent was intended; the contemporaneous construc- 
tion of the parties proves it, and the surrounding cir- 
cumstances confirm it. 

In construing this deed, we have treated the words 
‘*for the term of five years” as if they were words of 
limitation upon the duration of the estate conveyed to 
the defendant, and not as descriptive of the term of 
Charles H. Rainier and others, tenants of Frailey’s 
ground, of which the property in dispute was a part. 
There is an ambiguity in this respect, which if it 
should be resolved in favor of the defendant, would 
dispense with the further consideration of those words 
in construing the deed. 

In every aspect of the case we are of opinion that 
the defeudant is tenant in fee of the land, subject to a 
perpetual ground rent, which is non-extinguishable 
except with the consent of the plaintiff. 

Rule discharged. 


CONTRIBUTORY NEGLIGENCE — RAILROAD 
CROSSING — NONSUIT. 


NEW YORK COURT OF APPEALS, FEB. 10, 1885. 


ToLMAN v. NEw YORK, Etc., R. Co.* 
In an action for negligence in causing death the burden is 
upon the plaintiff affirmatively to establish freedom from 
contributory negligence. 





*To appear fn 98 N. ¥. 
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Ata railroad crossing he must look and listen, andis excus- 
able for the omission only when the circumstances show 
that both precautions were impossible or unavailing. 

Plaintiff’s intestate was killed at a crossing on defendant’s 
road which crossed the track at an acute angle. There 
was no obstacle to prevent seeing an approaching train 
for more than half a mile from the crossing. He was 
driving a gentle horse, and the condition of the road was 
such as to compel a moderate speed. The night was dark 
and misty, but it appeared by plaintiff's own witness that 
the headlight of the engine could have been seen at a 
distance much more than sufficient to give him warning, 
and had he been looking, to have enabled him to escape 
injury. 

Held, that the evidence was insufficient to make the question 
of contributory negligence one of fact, and that a refusal 
to nonsuit was error. 

PPEAL from judgment of General Term, Fourth 
Department, affirming judgment for plaintiff en- 
tered upon a verdict. 

At the close of plaintiff's evidence defendant moved 
for a nonsuit, on the ground that the evidence failed 
to show negligence on defendant’s part, and it failed 
to show no contributory negligence. Motion denied, 
and defendant excepted. 


Louis Marshall, for appellant. 
T. K. Fuller, for respondent. 


Fincu, J. A careful examination of the testimony 
given upon the trial leads us to the conclusion that 
upon the issue of defendant’s negligence there was 
perhaps a question of fact for the jury. While the 
proof was extremely weak and its decided preponder- 
ance was against the plaintiff, it is difficult to say that 
there was none. It is notin the least doubtful that 
somewhere between the whistle post and the James- 
ville crossing the bell of the engine was rung and the 
whistle sounded. That fact is established not merely 
by the evidence of the three persons on the engine, 
who testify that they gave the signals, but by passen- 
gers on the train, who heard them, one of whom was a 
witness for the plaintiff, and by two other persons who 
resided near the crossing. The fact is further and 
very conclusively corroborated by the circumstance 
that every one of the plaintiff's witnesses heard either 
the whistle or the bel], or both. But the question 
when the signals were given, whether at the whistle 
post or at the crossing; whether before the accident or 
only at the moment of its occurrence, is left open to 
possibility of doubt, and it may be cannot be deter- 
mined as a matter of law. The whistle post was dis- 
tant from the crossing about a quarter of a mile, and 
as the train was running not less than thirty miles an 
hour, it took but thirty seconds to run from the signal 
point to the crossing, and the conflicting theories de- 
pend upon what occurred within that brief interval. 
Several witnesses for the plaintiff testify that the 
sounding of the whistle and the application of the air 
brake, which last confessedly occurred at the moment 
of the accident, were contemporaneous, at the same 
instant, and without appreciable interval. While this 
evidence was largely matter of judgment, and ex- 
tremely open to error or mistake, we cannot reject it 
wholly, and it is possible that it brought the issue 
within the province of the jury. 

But upon the question of contributory negligence 
we disagree with the General Term. The burden was 
upon the plaintiff of showing affirmatively, either by 
direct evidence or the drift of surrounding circum- 
stances, that the deceased was himself without fault, 
and approached the crossing with prudence and care, 
and with senses alert to the possibility of approaching 
danger. He must look and listen, and is excusable for 
the omission only when the circumstances show that 





both precautions were impossible or unavailing. There 
is no evidence, direct or inferential, of the exercise of 
such care and prudence by the deceased. He was fa- 
miliar with the locality, and had often passed the 
crossing. The highway which he travelled from Syra- 
cuse approached the rails ut a very acute angle, and 
for a thousand feet from such crossing gave an unob- 
structed view of the railroad. At the crossing the 
track could be seen on the north for a distance of 
twenty-seven hundred feet, no obstacle intervening to 
bar the line of vision. 

The deceased left Syracuse after having indulged to 
some extent in the use of intoxicating liquor. One 
witness rode with him to the toll-gate, and there left 
him, describing him as silent and dull. Some evidence 
indicates that he was awake at that point, but one of 
the men on the engine swears that as deceased ap- 
proached the crossing his head was bent back upon 
some object behind him in the sleigh. This witness, 
it is said, was impeached by proof of contradictory 
statements. But excluding his evidence, it still re- 
mains apparent that the deceased, if awake and exer- 
cising his senses and the caution demanded by his sit- 
uation, could have seen and might have avoided the 
train unless the night was so dark that he could not 
see, and of such character and surroundings that the 
noise of an approaching train could not be heard. The 
burden of establishing affirmatively freedom from con- 
tributory negligence may be _ successfully borne, 
though there were no eye-witnesses of the accident, 
and even although its precise cause and manner of oc- 
currence are unknown. If in such case the surround- 
ing facts and circumstances reasonably indicate or 
tend to establish that the accident might have oc- 
curred without negligence of the deceased, that infer- 
ence becomes possible, in addition to that which in- 
volves a careless or willful disregard of personal safety, 
and so a question of fact may arise to be solved by a 
jury, and require a choice between possible but diver- 
gent inferences. If on the other hand those facts 
and circumstances, coupled with the occurrence of the 
accident,do not indicate or tend to establish the exist- 
ence of some cause of occasion of the Jatter which is 
consistent with the exercise of proper prudence and 
care, then the inference of negligence is the only one 
left to be drawn, and the burden resting upon the 
plaintiff is not successfully borne, and a nonsuit for 
that reason becomes inevitable. 

In the present case, except for the darkness of the 
night, there was no obstacle to the vision of the de- 
ceased for a long distance from the crossing. Neither 
houses nor trees nor inequalities of the land were ob- 
stacles to his sight for a distance from the crossing 
toward the approaching train of more than halfa 
mile. His horse appears to have been quiet and kind, 
aud susceptible of easy control. The approach to the 
crossing was quite bare of snow, naturally compelling 
a moderate speed of the sleigh. Unless therefore the 
facts disclose that the darkness and the mist were 
such as to make it impossible to see the headlight of 
the engine at adistance adequate for sufficient warn- 
ing, it isa necessary inference that deceased did not 
look, and his death was the result of a blind or reck- 
less movement upon the track, which ordinary care 
would have surely prevented. The very darkness 
made more necessary the duty of watchfulness, and if 
the deceased could have see the lights of the train in 
season for safety the accident itself demonstrates that 
he did not look, or that if he did, he ventured upon a 
hazardous effort to cross in spite of the danger. Now 
the evidence establishes, without the least contradic- 
tion, that to one approaching the crossing and looking 
to the west along the railroad, the headlight of the en- 
gine and the lights of the cars were visible for a dis- 
tance great enough to give adequate warning. One of 
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the plaintiff's own witnesses, upon the accuracy of 
whose observation and the truth of whose statement 
the plaintiff depended as showing that the train was 
at the crossing when the whistle sounded, clearly es- 
tablishes the fact. He lived south and east of the 
crossing, at a distance of one thousand and forty feet 
therefrom. He sat in a west room of his house, the 
outlook being toward the crossing, and his line of vis- 
ion forming an acute angle with the track at that 
point, his house being three hundred and sixty-nine 
feet in a direct line from the rails. He sat by the win- 
dow, and hearing a whistle, looked out, shading his 
eyes from the light of his room, and saw the lights of 
the train, and was able to locate it as at or just south 
of the crossing. 

Another of plaintiff's witnesses came to the depot 
soon after the accident, and noticed a train going 
north, and saw it near the water-tank. He added: 
* The train must have been sixty to eighty roads away 
then, I should think; there was no difficulty in my 
seeing it until after it passed the bend in the road; 
there was nothing in the character of the atmosphere 
that night which prevented my seeing the train sixty 
rods; I saw the lights on the hind end of it.”’ Still 
another of plaintiff's witnesses, walking upon the track 
with his back to an approaching train, neither looking 
nor listening, and giving no heed to the possibility of 
danger, was startled by seeing the glow of the head- 
light in front of him in time to take the alarm and 
escape the danger. He thinks the train was eight or 
ten rods off when he became conscious ofthe light. If 
he sawitat that distance shining from behind his 
back, it is not at all doubtful, that looking toward the 
headlight, it would have been visible at a very much 
greater distance. All the rest of plaintiff's witnesses, 
however they emphasize the darkness, admit their 
ability to have seen lights at varying distances. The 
lights of the houses as the train left the city, and the 
lanterns of the trainmen as they moved about the 
scene of the accident were all visible. 

On the part of the defendant, one witness, passing 
soon after the accident, could see the lights of the 
houses and discern the fences and trees,and found his 
way without difficulty, though his horse was blind. 
Two others, one stationed over two hundred feet, and 
the other about four hundred feet from the crossing, 
were able through their windows and under that dis- 
advantage to see the lights of the cars and so observe 
the passage of the train. Other witnesses found no 
difficulty in going to their homes, and noticed that 
objects at the roadside and lights in the houses were 
visible as they passed along. On this state of facts it 
is impossible to doubt that deceased might have seen 
the approaching train if he had looked for it asa pru- 
dent man should. The facts leave the occurrence ex- 
plainable as to its cause and occasion only by the the- 
ory of negligence on the part of deceased. They indi- 
cate no way in which the accident might have hap- 
pened; suggest no adequate cause which could or 
might have operated, which way or cause showed 
freedom from fault on the part of deceased, and could 
have produced the result in spite of his care and pru- 
dence. The evidence leaves no rational ground for 
any other inference than one of neglect and want of 
care. 

The judgmertt should be reversed and a new trial 
grauted, costs to abide the event. 

Judgment reversed. 

All concur, except Ruger, C. J., not sitting, and 
Danforth, J., absent. 

a rae 
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CRIMINAL LAW— MURDER— INSANITY— CHARGE OF 
COURT—PENAL Copg, § 22.—Defendant was tried for 





murder. On trial it appeared that he at times indulged 
in the excessive use of intoxicating liquors, and that 
when confined in jail, he had deliriumtremens. The 
court charged, in substance, that if the jury were sat- 
isfied that the prisoner at the time of the commission 
of the act was suffering from any species of insanity 
which prevented him from distinguishing between 
right and wrong. or acting from deliberation or pre- 
meditation, it was their duty to acquit. Defendant's 
counsel thereafter requested the court to charge that 
‘if the jury are satisfied that at the time the alleged 
act was committed the defendant was suffering from 
the effects of deliriwm tremens or any other species of 
insanity, they must acquit.’”’ The court declined so to 
charge, stating it had already charged what constitu- 
ted insanity. Held, no error. The court was requested 
to charge, that ‘‘if in consequence of some disease the 
defendant had not sufficient use of his reason to con- 
trol the passions which prompted the act complained 
of, the jury must acquit.”’ Held, that the request was 
erroneous, as it excluded the question as to the capac- 
ity to distinguish between right and wrong. When- 
ever the existence of any particular purpose, motive 
or intent is a necessary element to constitute a crime, 
the jury may, iv determining this question, consider 
the fact that the accused was intoxicated at the time, 
itis the duty of the court, under section 22 Penal 
Code, simply to Jeave tothe jury the consideration of 
the question of intoxication in determining the mo- 
tive or intent. A refusal to charge, on a trial for 
murder, that intoxication absolutely tends to show 
absence of premeditation and deliberation,is not error. 
This court is confined in its jurisdiction strictly toa 
review of questions of law which appear upon the 
record. People v. Boas, 92 N. Y.563. Peoplev. Mills. 
Opinion by Miller, J. 

(Decided Feb. 10, 1885.] 


MARRIAGE— DOWER— CHOSE IN ACTION— ASSIGN: 
MENT—ACTION FOR ADMEASUREMENT.—The right of a 
widow to dower, until it is assigned, is a mere chose 
in action which is not the subject of a sale upon execu- 
tion at law, and before assignment or admeasurement 
is only a claim. Lawrence y. Miller, 2 N. Y. 245; 
Moore v. Mayor, etc.,8 id. 113. It is laid down in 
Coke on Litt. vol. 1, p. 612, that “*to bar dower the 
grant must be in fee tail or for the term of ber life; an 
estate for one hundred or one thousand years, if she 
so long live, is no bar of dower, albeit they be ex- 
pressly made in lieu of dower.”’ In Ellicot v. Mosier, 
7 N. Y. 201, itis held that the receipt of rent by the 
widow for several years after the death of her husband 
in lieu of dower, of one-third of the rent of lands 
leased by him, will not bar her action for dower. See 
also 2 Scrib. on Dower (2d ed), 83, 85, 253; and 1 Wash. 
on Real Prop. (4th ed.) 274. To constitute an assign- 
ment or admeasurement of dower by virtue of any 
agreement o1 any specific act of the party, it should 
be clearly manifest that such was the intention. It 
cannot be established by evideuce of leases executed 
for brief periods, some of which do not specify the 
precise rights of the parties, and which the evidence 
shows were not executed with the view of admeasur- 
ing any right of dower. B.died intestate in 1849, 
seised of certain lands, and leavinga widow and two 
children. In 1855, the widow joined with her children 
in a lease of the premises for five years. J., one of the 
children, and plaintiff's husband died in 1859, he col- 
lected the rent under the lease up to his death, and 
plaintiff after that time. After the expiration of the 
lease, the surviving child executed, leases in her own 
name up to her death in 1866. She left a will devising 
her real estate to trustees; these joined with the 
widow of B. and plaintiff, in leases for terms not ex- 
ceeding two years, by the terms of which three-ninths 








THE ALBANY LAW JOURNAL. 


31 











of the rent was made payable to the trustees, five- 
ninths to B.’s window, and one-ninth to plaintiff. B.’s 
widow died in 1878. Inan action thereafter brought 
for the admeasurement of her dower, held, that the 
facts did not show an assignment of dower either to 
the widow of B., or to the plaintiff, and did not con- 
stitute a bar, and that plaintiff was entitled to dower 
in one-half of the real estate. Aikman v. Harsell. 
Opinion by Miller, J. [See Maxon v. Gray to appear 
in 14 Rhode Island. 

(Decided Feb. 10, 1885.] 


WILL—UNDUE INFLUENCE — BURDEN OF PROOF — 
CopE Civ. Proc., §§ 25, 88-9.—Where the testatrix had 
testamentary capacity, a present knowledge of the 
contents of the will, and where at its execution she 
was surrounded by all the guards which the statute 
has prescribed to prevent fraud and imposition, a 
will executed under these circumstances can be 
avoided only by influence amounting to force or coer- 
cion, and proof that it was obtained by this coercion. 
The burden of proving it is on the party who make the 
allegations. These principles are well settled. Tyler 
v. Gardiner, 35 N.Y. 559; Cudney v. Cudney, 68 id. 148. 
Here there is no proof of influence exerted or exist- 
ing; none is pointed out by the appellant. The will is 
rational on its face. The property of the decedent 
was in real estate. It isdistributed among her sons, 
subject to payment by them to each grandchild of 
fifty dollars. In the absence of evidence the appellant 
relies upon the fact that the proponent of the will was 
the son of the testatrix; that he communicated to the 
scrivener the provisions to be inserted in the will, and 
became himself a beneficiary. Under different cir- 
cumstances these things might be important, but in 
the presence of a capable and intelligent testatrix—of 
proof that the instrument offered for probate ex- 
pressed intentions in language dictated or adopted by 
her, they are of no moment. Something more must 
be shown than the relation of parent and child, and 
an opportunity for unfair dealing. There must be 
evidence that the parent was imposed upon, or over- 
come by the practices of the child to the benefit of the 
latter, before the burden of proof can be shifted. 
Tyler v. Gardner, supra; Cudney vy. Cudney, supra. 
The surrogate refused probate; he found all the facts 
in favor of the proponent, save as to undue influence; 
there was no evidence to establish this. Held, that it 
was proper for the General Term, on appeal from the 
surrogate’s decision, to direct judgment admitting the 
will to probate. The reversal was upon a question of 
law, Code Civ. Proc., § 2588, requiring, where the re- 
versal is upon a question of fact, that a jury trial shall 
be ordered, does not apply. Also held that. the case 
required an exercise of the power conferred by the 
Code (§ 2589), to impose costs upon the unsuccessful 
party. Matter of Marten. Opinion by Danforth, J. 
[See 25 Am. Rep. 303; 2 id. 491; 22 Alb. L. J. 264; 32 
Eng. Rep. 331; 21 W. Dig. 165.—Eb.] 

[Decided Feb. 10, 1885.] 


——_>___—— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

MORTGAGE— CONSTRUCTIVE POSSESSION BY MORT- 
GAGEE—USE AND OCCUPATION—DAMAGES—INTEREST. 
—Ifa mortgagee, who takes a merely constructive 
possession of the mortgaged premises, has not therein 
such a valuable interest as warrants a claim upon him 
by the mortgagor for use and occupation, the mort- 
gagor cannot, on the ground of set-off, ask to be re- 
lieved of his liability for interest on the debt secured. 


*Appearing in 5 Supreme Court Reporter. 








In an action for use and occupation, the plaintiff can- 
not recover for his failure, through defendant’s with- 
holding the land from him, to make a profitable sale. 
In order to be relieved of interest on a debt secured 
by mortgage, accounting from a certain time, the 
plaintiff should show that at that time he made an 
actual tender of the money owed. Peughv. Davis. 
Opinion by Miller, J. 

{Decided March 2, 1885.] 


TARIFF LAWS—CONSTRUCTION—EVIDENCE—EXPERT 
TESTIMONY.—The language of tariff acts is to be con- 
strued according to its commercial signification, but 
it will always be understood to have the same mean- 
ing in commerce as it has in the community at large, 
unless the contrary is shown. Swan v. Arthur, 103 U. 
S. 598; see also Greenleaf v. Goodrich, 101 id. 278. 
The opinion of commercial experts is not to be put in 
the place of that of the jury upon a question that is as 
well understood by the community at large as by mer- 
chants and importers. Schmiederv. Barney. Opinion 
by Waite, C. J. 

[Decided March 2, 1885.] 


REMOVAL OF CAUSE—JURISDICTION—-OBJECTION BY 
REMOVING PAPTY—FILING OF PETITION—TIME AL- 
LOWED — BOUNDARY — SURVEYOR’S FIELD-NOTES. — 
Upon the removal of a cause from a State to a Federal 
court, objection to the jurisdiction of the latter court 
cannot be raised by the party at whose instance the 
removal was effected. Railroad Co. v. Koontz, 104 U. 
$8.17. The act of 1866, as codified in Rev. Stat., § 639, 
ch. 2, allows the petition for removal to be filed ‘‘at 
any time before the trial or final hearing of the cause.” 
This language applies to the last and final hearing. A 
mistrial by disagreement of jury does not take away 
the right of removal. See Insurance Co. v. Dunn, 19 
Wall. 214; Stevenson vy. Williams, id. 572; Vannevar v. 
Bryant, 21 id. 41; Railroad Co. v. McKinley, 99 U.S. 
147. But we have held that this clause of section 639 
was superseded and repealed by the act of 1875. Hyde 
v. Ruble, 104 U.S. 407, 410; King v. Cornell, 106 id. 
395; Holland vy. Chambers, 110 U. 8. 59. Ifa survey- 
or’s field-notes call for ‘‘ two hackberry trees” as land- 
marks or monuments, and years afterward two such 
trees are discovered at the distance named in the field- 
notes, and bearing traces of the marks surveyors are 
accustomed to make, it is for the jury to determine, 
from all the circumstances, whether the trees so dis- 
covered are the identical ones intended by the sur- 
veyor aslandmarks. It has been repeatedly held by 
the Supreme Court of Texas, as a general rule, that 
natural objects called for in a grant, such as moun- 
tains, lakes, rivers, creeks, rocks, and the like, con- 
trol artificial objects, such as marked lines, trees, 
stakes, etc., and that the latter control courses and 
distances. Stafford v. King, 30 Tex. 270; Booth v. 
Strippleman, 26 id. 441; Bolton v. Lann, 16 id. 111, 112. 
There are exceptional cases however in which courses 
and distances may control; as where mistakes have 
been made by the surveyor as to objects called for, or 
where the calls for monuments are inconsistent with 
each other and cannot be reconciled, or where some 
other clearly sufficient reason exists for disregarding 
the general rule. Booth v. Upshur, 26 Tex. 71; Bvoth 
v. Strippleman, id. 441. Ayers v. Watson. Opinien by 
Bradley, J. 

[Decided March 2, 1885.] 


TAXATION — ILLEGAL ASSESSMENT — VALUE OF A 
RAILROAD—ROLLING STOCK—LOCUS.—The value of a 
railroad depends upon the whole line as aunit to be 
used as a thoroughfareand means of transportation. 
Its rolling stock has no particular locality, except a 
constructive one in the place where the principal 
office of the railroad company is situated, and it would 
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be manifestly unequal to give to that place the benefi® 
of taxing the whole ofit. Ina bill for relief against 
an alleged illegal taxation, allegations that such tax 
would involve complainant ina multiplicity of suits 
as to the title of lots laid out to be sold, prevent the 
sale of such lots, and cloud complainant’s title to all 
his real estate, are sufficient to give jurisdiction to a 
court of equity. It is well settled that there ought to 
be some equitable ground for relief besides the mere 
illegality of the tax; for it must be presumed that the 
law furnishesa remedy for illegal taxation. It often 
happens however that the case is such that the person 
illegally taxed would suffer irremediable damage, or 
be subject to vexatious litigation, if we were com- 
pelled to resort to his legal remedy alone. For ex- 
ample, if the legal remedy consisted only of 
an action to recover back the money after it has been 
collected by distress and sale of the tax payer’s lands, 
the loss of his freehold by means of a tax sale would 
be a mischief hard to be remedied. Even the cloud 
cast upon his title by a tax under which such asale 
could be made, would be a grievance which would en- 
title him to go intoa court of equity for relief. Judge 
Cooley fairly sums up the law on this subject as fol- 
lows: ‘To entitle a party to relief in equity against 
an illegal tax, he must by his bill bring his case under 
some acknowledged head of equity jurisdiction. The 
illegality of the tax alone, or the threat to sell property 
for its satisfaction, cannot of themselves furnish any 
ground for equitable interposition. In ordinary cases 
a party must find his remedy in the courts of law, and 
it is not to be supposed he will fail to find one ade- 
quate to his proper relief. Cases of fraud, accident, 
or mistake, cases of cloud upon the title to one’s prop- 
erty, and cases where one is threatened with irremed- 
iable mischief, may demand other remedies than those 
the common law can give, and these, in proper cases, 
may be afforded in courts of equity.”” This statement 
is in general accordance with the decisions of this 
court as well as of many State courts. Dows v. Chi- 
cago, 11 Wall. 109; Hannewinkle v. Georgetown, 15 id. 
549; State Railroad Tax Cases, 92 U. 8S. 575, 612, 613, 
and cases there cited. In Cummings v. Nat. Bank, 
101 U. S. 153, 156, where the bank filed a bill to prevent 
the collection of a tax wrongfully assessed by the 
State against the shares of its stockholders, and which 
the bank was required to pay, we held that the fidu- 
ciary character in which the bank stood to its stock- 
holders entitled it to come into acourt of equity for 
relief. In the same case, the fact that alike remedy 
by injunction was given to parties in the State court 
was regarded as entitled to much weight; and it was 
further held that where a rule or system of valuation 
was adopted by the State board of assessment, calcu- 
lated to operate unequally, and to violate the Consti- 
tution of the State, and applicable to a large class of 
individuals or corporations, equity might properly in- 
terfere to restrain the operation of such unconstitu- 
tional exercise of power. And in Litchfield v. Web- 
ster Co., 101 U. S. 773, 779, we held that a court of 
equity might relieve against an excessive rate of inter- 
est on taxes in arrear, which was really in the nature 
of a penalty, and which the State could not fairly and 
equitably demand, having itself claimed title to the 
property taxed. Union Pacific R. Co. v. Ryan. Opin- 
ion by Bradley, J. 

[Decided March 2, 1885.] 

—_———_—_e—___—- 


MINNESOTA SUPREME COURT ABSTRACT. 


LIMITATION—STATUTE OF — COLLECTING AGENT— 
WHEN BEGINS TO RUN AGAINST.—An agent employed 
to collect a debt and to remit the amount col- 





lected, after deducting his charges, is liable to 
an action by his principal for the recovery of 
the mouey without previous demand, if the agent 
neglects to make remittance within a _  reason- 
able time after collecting, and the statute of 
limitations then commences torun. The fact that the 
principal did not know when the money was collected 
does not prevent the operation of the statute, there 
being no fraudulent concealment of the fact by the 
agent. Stacy v. Graham, 14 N. Y. 492; Lillie v. Hoyt, 
5 Hill, 395; Hart’s Appeal, 32 Conn. 520; Campbell’s 
Adm’rs v. Boggs, 48 Penn. St. 524; Denton’s Ex’rs v. 
Embury, 10 Ark. 228; Estes v. Stokes, 2 Rich. (Law) 
133; Mitchell v. McLemore, 9 Tex. 151; Hawkins v. 
Walker, 4 Yerg. 188. See also Cock v. Van Etten, 12 
Minn. 522 Mast v. Easton. Opinion by Dickinson, J. 
[Decided Feb. 5, 1885.] 


CONTRACT—WRITING PRESUMED TO EXPRESS FINAL 
PURPOSE OF PARTIES.—An executory contract, until 
fully performed,is subject to such alterations as the par- 
ties'may agree'upon; but when it is fully consummated, 
and a deed made in pursuance of it is accepted, it is 
presumed that the deed gives full expression to the 
final purpose of the parties; and if the deed differs 
from the contract, the deed itself, being the last ex- 
press agreement on the subject, would be prima facie 
evidence that the change had been mutually agreed 
on. Hence the mere fact that the contract and deed 
do not agree, will not authorize the inteference ofa 
court to correct the the deed. This can only be done 
when other proof is given that the discrepancy has 
arisen through fraud or mistake. Longv. Hartwell, 5 
Vroom, 116; Rowley v. Flannelly, 30 N. J. Eq. 
612; Hileman v. Wright, 9 Ind. 126; Crotzer v. Russel, 
9 Serg. & R.78; Seitzinger v. Weaver, 1 Rawle, 377; 
Stecker v. Shimer, 5 Whart. 452; Wilson v. McNeal, 10 
Watts, 422; Jones v. Wood, 4 Harris, 25; Houghtaling 
v. Lewis, 10 Johns. 296. Whitney v. Smith. Opinion 
by Mitchell, J. 

[Decided Jan. 21, 1885.] 


RAILROAD COMPANIES— DUTY AS TO FENCES AND 
CATTLE GUARDS—GEN. St. MINN. 1878, cH. 34, § 54— 
VILLAGES —- INCONVENIENCE NO EXCUSE — PUBLIC 
PLACE.—Gen. St. 1878, ch. 34, § 54, requiring railroad 
companies to fence their roads, and to build cattle- 
guards at wagon crossings, applies as well to the limits 
of incorporated cities and villages as to the country. 
The first contention of defendant is that this statute 
has no application within the limits of an incorporated 
city or village. There is certainly no such exception 
to be found in the statute, and if we consider the evil 
and danger against which the Legislature intended to 
provide, there is no reason why the requirements of 
the act should not apply within cities and villages as 
well as in the country. It is not for the court to nul- 
lify by construction the plan and explicit requirements 
of the statute. Cleveland & P. R. Co. v. McConnell, 
26 Ohio St. 57; Brace v. New York Cent. R. Co., 27 N. 
Y. 269; Bradley v. Buffalo, N. Y. & E. R. Co., 34 id. 
427; Tracy v. Troy & B. R. Co., 38 id. 437; Flint, ete., 
R. Co. v. Lull, 28 Mich. 510. We find no authority to 
the contrary, except in those States where incorpor- 
ated towns and villages are, in terms, excepted by the 
statute. Mere inconvenience to the company will not 
relieve it from obeying thelaw. Bradley v. Buffalo, 
N. Y. & E. R. Co., supra. Of course this statute must 
be construed in the light of other provisions of law 
against obstructing streets, highways, and public 
grounds. Hence astatute like this, which in general 
terms, imposes this duty on a railroad company, is 
always construed as allowing an exception where the 
company has no legal right to do the act. It does not 
require them, for example, to build a fence in a public 
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street or other public grounds. There is another ex- - 


ception implied as to places required to be left open 
by the public necessity or convenience, such as grounds 
about stations which are used for entrance or exit of 
passengers, or the receipt and delivery of freight; but 
this public convenience is the limit of the exception. 
This is as far as even the cases from lowa and Indiana 
relied on by defendant go, when carefully examined. 
ln Davis v. Burlington & M. R. Co., 26 Iowa, 549, in 
which the court held that the company was not bound 
to fence its ‘‘ depot grounds,”’ they place their decis- 
ion upon the ground that these were required and 
used for loading and unloading freight, and all the 
purposes incident to a station, and hence that public 
convenience required that they be left open. They 
expressly say that mere inconvenience to the company 
has little if any weight; that they look rather to the 
public convenience and public interest. That they 
did not intend to extend the exception beyond this is 
evident from a subsequent decision, in which they 
held that the space used for switches or side tracks 
adjacent to the station was not necessarly within the 
exception. Comstock v. Des Moines V. R. Co., 32 
lowa, 376. See also Latty v. Burlington, C. R. & M. R. 
Co., 38 Towa, 250. It may also be suggested that the 
court laid special emphasis on the peculiar phraseol- 
ogy of the lowa statute. In Indiana the court seems 
to have viewed some provisions of their statute as 
penal, and hence was inclined to construe it some- 
what strictly. Yet in Indianapolis& C. R. Co. v. 
Parker, 29 Ind. 471, the court say, ‘‘that while the 
statute has no application to points where it would be 
illegal or improper that roads should be fenced, such 
as the crossings of streets or alleys ina city or town, 
or at mills, ete., where public convenience requires the 
way to be left open, yet that this is the limit of the 
exception.’’ This was followed in Jeffersonville, etc., 
R. Co. v. Parkhurst, 34 Ind. 501, and is approved in 
Flint, ete., R. Co. v. Lull, supra. See also Wabash R. 
Co. v. Forshee, 77 Ind. 158, and Robertson v. Atlantic 
& P. R. Co., 64 Mo. 412. In Pierce R. R. 420, 421, the 
rule is stated thus: ‘A statute which in general 
terms imposes the duty on a railroad company to 
fence its road, is construed as allowing exceptions re- 
quired by public necessity or convenience, and hence 
it is not required to fence its road across a high- 
way, or to inclose grounds about its stations for freight 
and passengers, which are required to be kept open 
for public convenience.’’ Thompson in his work on 
Negligence, vol. 1, p. 521, concludes that the proper 
test, as deduced from the American cases, of whether 
a place ought to be fenced, seems to be the fact of its 
being in law a public place, joined with the fact of its 
practical use by the public. Gree/yv. St. Puul, M. & 
M.R. Co. Opinion by Mitchell, J. 

[Decided Jan. 21, 1885. ] 


ae 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


BAILMENT—WAREHOUSE RECEIPTS—NOTICE OF TI- 
TLE TO BAILEE—EVIDENCE OF NOTICE.— A. and B. 
were warehousemen and lessees of a wharf, to take 
charge of which they employed C. D. obtained from 
C. a receipt showing that the latter had received and 
held certain pig iron on the wharf subject to D.’s or- 
der. D. told C. at the time that he wished to raise 
money on the receipt, and in C.’s presence indorsed it 
overto E. It did not appear however that C. saw 
what the indorsement was. D. pledged the receipt to 
E. for a loan, and afterward fraudulently obtained 
from A. and B. a regular warehouse receipt. He then 
sold the iron to F, and transferred the warehouse re- 





ceipt. The title to the iron being settled to bein F., 
E. brought suit against A. and B. to recover damages. 
Held, that defendants were not liable unless it was 
shown that they had notice of the fact that a loan had 
been made as security for which the first receipt had 
been deposited with the plaintiff, and that as the evi- 
dence failed to affect them with such notice through 
their agent C., they were entitled to judgment. Peo- 
ples’ Bank v. Gayley, 11 Nor. 518. Peoples’ Bank v. 
Etting. Opinion by Green, J. 

[Decided Feb, 2, 1885.] 


WILLS—TRUSTS AND TRUSTEES — INCOME— MINES— 
LIFE TENANCY—ACCUMULATIONS.—A testatrix by her 
will devised and bequeathed her whole estate to her 
executors in trust to pay the income to her daughter 
for her sole and separate use during her life, and after 
her death in trust for the daughter’s children. The 
executors had a power to lease and sell real estate. 
Testatrix was seised of an undivided interest in cer- 
tain coal lands, which were at the time of her death 
unopened. Subsequently the executors joined with 
the other tenants in common in a lease of the coal 
lands, whereby the lessees were given the privilege of 
taking out the coal until it was exhausted, paying to 
the lessors a certain royalty per ton, in quarterly in- 
stallments. Held, that the executors were bound to 
pay over the share of the royalties falling to them, to 
testatrix’s daughter for life, as “income” of the es- 
tate within the meaning of the will. Elery’s Appeal, 
7 Owt. 300. McClintock v. Dana. Opinion by Clark, 
J. [24 Am. Rep. 164; 12 id. 687.] 

[Decided Oct. 6, 1884.] 


MUNICIPAL CORPORATION—NEGLIGENCE—ICY SIDE- 
WALK.—While plaintiff's wife was walking along the . 
board sidewalk of a borough, a plank gave away and 
she was thrown forward, receiving severe injuries. 
The walk was known both to plaintiff and others to 
be defective, but the wife first knew of it when she 
was injured. Held, that it was for the jury to say 
whether the husband was guilty of negligence, because 
he did not warn her of the condition of the sidewalk. 
The jury havingfound no negligence on the part of the 
husband,held further,that the borough was liable to the 
husband for loss of services, and expenses incurred on 
account of his wife's injuries. The testimony of the 
plaintiff's wife shows that she first learned of the un- 
safety of the walk when she was injured. Nor was 
she the only one who frequently walked thereon while 
it was unsafe without noticing the defect. The de- 
fendant called several witnesses who had opportunity 
to observe and testify that so far as they had seen, 
the walk was in good repair immediately before the 
accident. Although the defect might have been seen 
by all persons who used the walk, it was not, and the 
injured person testifies that she did not. Then as 
respects the question of her contributory negligence it 
clearly was for the jury. The facts are unlike those 
in City of Erie v. Magill, 47 Am. Rep. 739. There the 
injured person admitted in her testimony that she 
knew of the dangerous character of the obstruction 
before she attempted to walk over it,and none had 
walked over it without observing the danger. Opin- 
ion by Trunkey, J. 

(Decided Oct. 6, 1884.] 


——_—__—_— 


CHARLES JAMES FOLGER. 
(Address at Hobart College Commencement, by Judge Charles 
Andrews.) 
T can never be a matter of indifference toa people 
what is the character of its public men, what qual- 
ities lead to political preferment, and what type of 
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men attain, or are honored with the prizes of public 
life. In a government like ours, resting for its basis 
upon popular suffrage, and quickly responsive to the 
movements of public opinion, the men who are called 
to public life reflect the average character of the great 
body of citizens. Its great men are the true glory of a 
State. Butin a popular government they make its 
history in a much more restricted sense than in others. 
The people here create the opportunity for the true 
leaders in the spheres of thought and action. Upon 
them it largely depends, whether the men best quali- 
fied for public station shall be selected to fill the places 
of trust and responsibility, or whether they shall be 
given over to self-seeking and designing men—the 
traffickers in place aud power—to whom patriotism, 
country, honor, duty, are mere catch-words used as 
cloaks to selfish ambition or sordid purposes. There 
is little danger of national degeneracy, or of the im- 
pairment of the substance of free government, so long 
as the people recognize their duty to place in the sen- 
ate, or on the bench, and in high executive positions, 
the men best fitted by their training and ability, their 
moral and intellectual qualities, for the discharge of 
public duties. On the other hand,it will bea sure sign 
of national decadence if the time shall come when 
through the apathy or indifference of the people bad 
men shall be permitted to usurp the high places of gov- 
ernment. It would show that the people bad lost the 
public spirit essential to the maintenance of free in- 
stitutions, the sentiment of loyalty and patriotism, 
the sense of public duty, and that watchful vigilance 
which is the only guaranty of a people’s rights and 
liberties. The general level of qualities exhibited in 
public life very nearly corresponds with the average 
qualities of the community at large, and therefore it 
is that the character of our public men is, in no un- 
real or merely imaginary sense, a gauge of the virtue 
and intelligence of the people. The history of the 
men who have been the leaders of theirtime, is always 
a matter of profound interest. No person’s life is 
wholly devoid of it. No one, however poor or hum- 
ble, can get wholly away from the rich atmosphere of 
human sympathy and love. Each human soul has, it 
may be many, but always some, who are deeply inter- 
ested and moved by its trials and vicissitudes, who 
watch with anxious interest its failures and successes, 
though history makes no note, and thegreat current 
of human life flows on leaving no trace that such a one 
had lived or died. Butthe interest in the career ofa 
public man who has made his mark upon his time has 
no such narrow range. Whence he sprang, his early 
associations, the influences which formed his charac- 
ter, the qualities which he exhibited; in short, what 
manner of man he was, what made him what he was, 
and the true lessons of his life, are inquiries which en- 
gage the attention of the whole community, and have 
a never failing interest. The interest connected with 
the life of the distinguished man who is the subject of 
this commemoration has both a personal and a public 
aspect. His memory is cherished in the hearts of de- 
voted friends who knew his manly qualities, his 
honor, his disinterestedness, his trueness, the tenacity 
of his friendships, and the purity of his life. The 
greater public know and admire him for the high 
qualities exhibited in his public life, and his conspicu- 
ous devotion and self-renunciation in the great trusts 
which he was called to assume. The most of us can 
recall that day in the early autumn of 1884, when the 
mortal remains of the distinguished dead were taken 
to their last resting place. The sad solemnities of that 
occasion were made impressive by the presence of the 
great officers of the government and distinguished men 
from all parts of the country. This was indeed most 
fitting; but to me far more impressive was the specta- 
cle of the thousands of friends, acquaintances and 





neighbors, of allranks and conditions of life—from the 
field, the workshop and the place of business—the ac- 
quaintauces and friends of his early aud later life— 
those whom he had advised in their troubles and re- 
lieved in their distresses—thuse who had shared his 
companionship,and had watched with pride his steady 
step to high positions, and his growing influence, who 
gathered here on that sad day to pay their tribute of 
reverence, respect and love for their guide, and coun- 
sellor, and friend. It seems more suitable on this oc- 
casion mainly to deal with the character and career of 
Judge Folger in their public aspects. But no lifeis, 
distinct and separable from its surroundings, and the 
life of a public man cannot be justly estimated with- 
out taking account of the circumstaaces which con- 
tributed to shapeit, and to develop the qualities 
which raised him to distinction. Charles James Fol- 
ger was born in the Island of Nantucket on the 16th 
of April, 1818. He sprang from the best New Eng- 
Jand stock. His ancestors were Puritan English, who 
came to this country two hundred years before his 
birth, and he often referred with justifiable pride to 
the fact thatamong them was the mother of Benja- 
min Franklin. His parents, though possessed of but 
moderate means, were among the most respectable in- 
habitants of the Island. The people of Nantucket had 
the simple habits of an industrious, frugal, self-reli- 
ant, God-fearing people, pursuing in adventurous and 
inhospitable seas their hardy industries. The puritan 
character was crossed by somewhat harsh and fur- 
rowed lines, and was not altogether attractive. The 
early settlers of New England, although they came 
here to enjoy religious freedom,became themselves in- 
tolerant of religious differences, and their trials and 
privations developed a stern and unbending type of 
character, relieved by few of the graces which spring 
from social relaxations, and the leisure for culture and 
improvement. But the foundations for character 
were laid deep in the sense of duty implanted in their 
children, in the value they put upon education, and in 
the jealousy with which they regarded their political 
liberties, a jealousy which would not brook any at- 
tempt at infringement or usurpation. The New Eng- 
land stock whatever may be said of the early New 
England character, has in my judgment contributed 
by far the most valuable element to our composite na- 
tional character and life. The parents of Judge Fol- 
ger removed from Nantucket to Genevain 1830, when 
he was twelve years of age. But he never lost his love 
forthe place of his nativity. He liked to trace the 
subsequent history of the prominent families—the 
Coffins, the Folgers, the Starbucks, and others—to as- 
certain where the offshoot from the parent stem took 
root, and how they had flourished in the soil in which 
they had been transplanted. Writing in the first year 
of his residence in Washington of a short release 
which he hoped to be able to take from his arduous 
labors he said, ‘‘l also have a dream of sailing into 
Nantucket harbor in a revenue cutter with the treas- 
ury flag flying; ’’ but he characteristically adds: ‘All 
these things depend upon what arises to be done here. 
The officials say I do too much myself, and Iam con- 
vinced that more comes under the eye of the secretary 
than has been the case heretcfore.’’ The years of 
Judge Folger’s boyhood, after the removal of the fam. 
ily to Geneva, were passed at homein the uneventful 
round of occupations incident tv the quiet life of a 
farmer’s family until he was sent to the academy of 
Plainfield. When his academic preparation was com- 
pleted he entered Hobart College, and was graduated 
with honor with the class of 1836, at the age of eight- 
een years. Soon after his graduation he commenced 
the study of law at Canandaigua, and completed his 
studies at Geneva; and in 1839, just after he reached 
his majority, was admitted tothe bar and entered 
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upon the practice of the profession in which he was 
afterwards to attain the highest eminence. He svon 
acquired agood practice and came to be regarded as 
an able, trustworthy lawyer and adviser, whose coun- 
sel was sought in the management of estates, the 
drawing and construction of wills, the friendly set- 
tlement of disputes, and in the multifarious matters 
in respect of which a country lawyer is called upon for 
advice and assistance. He was naturally diffident 
and in his early practice he seldom appeared as an ad- 
vocate in the higher courts, or upon arguments in bane. 
The country lawyer, at the time of which we speak, 
was not called upon as ageneral rule to deal with 
large pecuniary interests, and the range of questions 
which arose was somewhat narrower than ina great 
commercial centre, where the great variety and vol- 
ume of transactions give birth to new and complex 
problems engaging professional attention. But it is 
my observation and experience that the training of an 
industrious country lawyer is the best possible pre- 
paration for a successful professional career, and that 
country lawyers as a rule bring to the trial and argu- 
ment of causes a more thorough examination and pre- 
paration than any other class in the profession. The 
very bustle and hurry of life in a great city prevents 
that deliberate and assiduous examination of a particu- 
lar case, which is possible for one whose occupations 
are less engrossing. The advantage which a commu- 
nity derives from having among its professional men 
honorable and high-minded lawyers, who seek not to 
foment but rather to adjust controversies, and who 
have the learning, wisdom, and judgment to counsel 
and advise, can scarcely be overestimated. Such men 
give tone to the whole body, and such a man was the 
subject of this sketch. I shall rapidly recall the dates 
marking Judge Folger’s professional and public life. 
He was admitted to practice by the Supreme Court,ia 
Albany, in 1839; was a justice of the peace 1541-43; a 
judge of the Ontario Common Pleas, by appointment 
of Governor Bouck, 1844; master in chancery 1845-46; 
a lawyer in practice 1846-51; county judge of Ontario 
county, by election, 1851-55; again a practitioner 1855- 
61; member of the State Senate fourconsecutive terms 
1860-68; member of the constitutional convention 1867 ; 
sub-treasurer of the United States in New York, by 
appointment of General Grant, 1869, resigning his seat 
in the Senate, to which he had been elected for the 
fifth term, to accept the appointment; associate jus- 
tice of the Court of Appeals 1870-79; chief judge by 
appointment, and afterward by election, 1880-81; sec- 
retary of the treasury from October 27, 1881,to Septem- 
ber 4, 1884, the day of his death. The public life of 
Judge Folger is divided into two main periods—-the 
period of his service in the State Senate, from 1861 to 
1868, and of his service as judge of the Court of Ap- 
peals, from 1870 to 1881, comprising in the main his 
legislative and judicial life. He entered the Senate 
without previous legislative experience, and but little 
known beyond his own county; he left it, the ac- 
knowledged leader of the republican side, and widely 
known and recognized as one of the ablest men in the 
State. He was for several years chairman of the ju- 
diciary committee, the most important committee of 
the body, because upon it devolves the duty not only 
of shaping actual legislation but of hindering the en- 
actment of bad or unwise laws. In his first term he 
rarely addressed the Senate. He was very timid at 
first, not daring to trust his own powers as a debater. 
I have beeu told by one of his colleagues, now the dis- 
tinguished chancellor of the University, that on one 
occasion a bill was being pressed which had met with 
his strong opposition in committee, but seemed likely 
to pass the Senate. He sat uneasily in his chair hesi- 
tating, and yet not daring to rise, until at last spring- 
ing to his feet he assailed the bill with such passion- 





ate strength of argument and invective that he car- 
ried the Senate and the bill was defeated. This timi- 
dity passed away and Judge Folger came to be one of 
the most powerful debaters who have ever sat in the 
Senate of the State. The assiduity with which Judge 
Folger applied himself to the discharge of his duties is 
proverbial. He was cautious and conservative, and 
did not readily yield to attempts at innovation upon 
traditional or settled policies. He could always be 
counted on to act and vote according to his convic- 
tions. He familiarized himself with the great inter- 
ests of the State, its system of finance, of internal im- 
provement, of education, of prisons. He was the 
coadjutor of Andrew D. White and Ezra Cornell in 
framing the legislation which established the great 
University at Ithaca, and became one of its trustees. 
His speeches in the Senate were characterized by 
breadth, logic and a kind of sledge-hammer force cal- 
culated to carry conviction. He took and gave blows, 
and when he struck it was with no gloved hand. It 
happened that during the latter part of Judge Folger’s 
service in the Senate, and fora few years following, 
the Legislature of the State was under the control of 
corrupt men, who bad forced themselves by the use of 
money and political power into the Legislature. It 
was atimeof almost unexampled legislative corrup- 
tion. There were many pureand good men in both 
branches of the Legislature, but they were powerless 
to arrest the tide of public profligacy, and it seemed 
foratime asif public virtue had succumbed to ve- 
nality. The public treasury was open to plunderers, 
and municipal rights were given over to wreckage for 
their benefit. Legislation was sold for money, or bar- 
tered for place, or made tributary to schemes of per- 
sonal aggrandizement. Public honor seemed to have 
lost its significance, and legislative grants and priv- 
ileges were hawked about the streets with shameless 
effrontery. To all this jobbery Judge Folger was a re- 
lentless foe. His forced official association with men 
whose toucheven was defilement left upon him no 
mark. He emerged from the murky atmosphere of 
that time with character untouched, and retired from 
the Senate with stainless honor, enjoying the public 
confidence and esteem. It is fortunate that under 
our system of government the time does come, sooner 
or later, when legislative corruption, official peculation 
and prostitution of public trusts arrest the public at- 
tention and stir the public conscience to active inter- 
ference to apply aremedy. Fora time they may pass 
unchallenged. Each individual is engaged in pushing 
his own fortunes in the struggle of life, and commu- 
nities are apathetic in respect to public abuses which 
do not directly touch their special interests, not at 
first recognizing the inter-dependence and mutual re- 
lations of all rights, or that public rights sapped at 
one point are weakened atall. But there is great 
safety in the remedial power of an aroused public sen- 
timent, which in the end is sure to be turned against 
the traffickers in official trusts. The press, that great 
force of modern civilization, sounds the alarm, or per- 
ceiving the growing swell of popular indignation, aids 
to direct and guide it, until at length the unworthy oc- 
cupants of official places go down under the might of 
public odium and disgrace. These conspirators 
against public honor and public rights met with a de- 
served retribution. They were driven from power by 
force of an outraged public sentiment, and some as 
exiles, and others in prison, paid the penalty of their 
crimes. I have referred to this disgraceful episode in 
our political history because it is connected with an 
incident in Judge Folger’s public life. In 1875 the 
question of the validity of the sentence imposed by 
the trial court upon one of the principal participants 
in the frauds of which I have spoken came before the 
Cuurt of Appeals. Judge Folger united with the ma- 
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jority of his brethren in reversing the sentence which 
had been inflicted, thereby relieving the defendant 
froma part of his punishment, a punishment none 
too severe if measured by his offenses, on the ground 
that the sentence was unauthorized by law. It was 
not unnatural that in the excited state of public feel- 
ing widespread dissatisfaction should have been felt 
at this result, which was regarded by many as a mis- 
carriage of justice. For the first time in his public 
career the motives of Judge Folger were called in 
question, and it was intimated that his action had been 
influenced by a sense of obligation for political favors. 
Nothing could have been more unfounded. Judge 
Folger deeply felt the injustice of the imputation. He 
was perhaps unduly sensitive,and may not have given 
due weight to the circumstances, But his honor was 
touched, and in this view uo greater injury was possi- 
ble. It is needless to say that the insinuation against 
his official integrity never took root in public senti- 
ment. The first expression of public opinion is often 
harsh and unreasonable, but the ultimate judgment 
of the community as to the character of a public man 
is seldom wrong. For a time he may be misjudged, 
but in the end the general judgment as to his charac- 
ter and motives, which is but the expression of the 
aggregate common sense of the community is discrimi- 
nating, accurate and just. 

In the fall of 1881 Judge Folger was nominated as 
chief judge of the Court of Appeals, and was elected 
by a majority greater by twenty thousand than that 
of the presidential candidate. This election was in all 
its aspects peculiarly gratifying to Judge Folger. No 
one, I veuture to say, thought that his character 
needed any vindication, but the election had to him 
its chief value and significance because it was a visible 
sign of the public confidence in his judicial character. 
In closing what I have to say of Judge Folger’s legis- 
lative career I may express the opinion, as to which I 
think there can be no difference, that it was one for 
which he was admirably fitted. He had strong con- 
victions, an intelligent comprehension and firm grasp 
of public questions, and great industry coupled with 
the power of forcible expression which always gives 
large influence in a deliberative body. He liked the 
stir of political controversy. He enjoyed the sense of 
leadership, the deference paid to superior abilities, the 
shaping of public measures, the encounter with adver- 
saries, the exhilaration of victory. He was a wise leg- 
islator,a sagacious and prudent party leader. He 
never lost his interest in public questions, and never 
let go the thread of personal relations which con- 
nected him with prominent men throughout the 
State. 

The later judicial life of Judge Folger commenced in 
his election to the bench of the Court of Appeals in the 
spring of 1876, and continued until his resignation to 
accept the office of secretary of the treasury in Octo- 
ber, 1881. He was a member of the constitutional con- 
vention which framed the judiciary article, and was 
made chairman of the judiciary committee in that 
body, and took an active and important part in devis- 
ing the present judicial system of the State. It may 
be said without disparagement that at first many 
doubted his special qualifications for the office of judge 
of the highest appellate court. His long service in the 
Senate had withdrawn him to a great extent from the 
active duties of his profession, and it was questioned 
whether his long service as a party leader was the best 
preparation for the exercise of judicial functions. But 
the doubt was speedily dissipated, and Judge Folger 
became one of the ablest and most useful judges who 
have occupied the bench in our State, among whom 
are included some of the most eminent names in 
American jurisprudence. Some of Judge Folger’s sen- 
iors on the bench of the Court of Appeals were men of 











great ability and learning, who had had long experience 


as judges and had already acquired a high reputation 
as jurists, and possessed the confidence of the bar. The 
then chief, Sanford E. Church (whom I can never 
mention without respect and affection), although he 
had no previous judicial experience, was a man of 
broad views, of unflinching courage, and possessed a 
saving common sense which informed his judgments, 
and brought him to conclusions which almost uni- 
formly commanded the assent of his brethren. Judge 
Folger soon proved himself a most valuable member of 
the court. In the consultations of the judges each one 
is expected to express in each case his opinion upon 
the question involved. There were some who in the 
outset were more confident of their grounds and more 
rapid in reaching conclusions. Judge Folger never 
came to consultation without careful preparation, and 
his examination, as is the case with every careful 
judge, often left him in doubt how a question should 
be decided. But he always gave as much as he re- 
ceived. Untiring in his investigations, an opposite 
authority rarely escaped his notice, and possessed of a 
clear and solid judgment, he contributed as much as 
any member of the court to the final conclusion. It 
may be said of him as it was of Sir Francis Bacon,that 
he was “ gifted with desire to seek, patience to doubt, 
fondness to meditate, slowness to assent, readiness to 
consider, carefulness to dispose and set in order.’”’ If 
I were called upon to characterize Judge Folger’s most 
prominent traits as a judge, I should say they were 
largeness and breadth of view, combined with a dispo- 
sition to adhere to precedents, although they might 
not satisfy his judgment, great conscientiousness, the 
habit of patient, assiduous investigation before reach- 
ing conclusions, and absolute independence and fear- 
lessness in declaring them. He always held a recept- 
ive mental attitude. He had the true spirit of an in- 
vestigator, not putting aside facts or arguments with- 
out examination because they conflicted with his pre- 
conceived views. His mind was like a prism, separat- 
ing every argument into its original elements, and re- 
ceiving light from all quarters. He regarded nothing 
as unworthy of examination, and when this process of 
analysis was past, however much he may have doubted 
before, he generally reached the solid ground of con- 
viction, and then collecting the results of his investi- 
gation, he stated his conclusions in words of nervous 
force and energy, though often quaint and odd, pay- 
ing little regard to the niceties of style or polished dic- 
tion. 

Judge Folger, as I have intimated, had the doubting 
conservative spirit in dealing with legal questions, and 
I venture to say that this is one of the best equipments 
of a judge. The originating quality of genius, rare 
and estimable as it is,is least suited to the judicial 
function. Scarcely more fitting is the innovating 
spirit, which hesitates at no change, with no reference 
for the past or respect for authority. I recognize the 
debt of gratitude the world owes to men of extreme 
notions, striving for what may have been an unattain- 
able ideal; those who, impatient of the wrongs which 
afflict society, pursue with the energy of passionate 
conviction a single purpose, ready to destroy every 
institution, however hoary with age, or inwrought 
into the habit of society standing inthe way of its at- 
tainment. They are the pioneers and prophets of pro- 
gress, and it frequently happens thatin the end, by 
their persistent energy and enthusiasm, they force 
upon society and government a recognition of political 
and social wrongs, and of the necessity of applying a 
remedy. Butonthe whole the most useful judge is the 
one who seeks to do justice according to established 
rules, who contents himself with searching to find out 
what has been decided, and if he finds a fixed rule, to 
follow it. Law, it is true, is an organism, and has the 
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elements of growth, adaptation and improvement,and 
there is sometimes scope for great abilities in adapting 
and improving it. It is to the philosophical and con- 
structive mind of Lord Mansfield, more than to any 
other, that modern and commercial law owes the vast 
advancement and improvement made during the latter 
part of the eighteenth century. From the chaotic con- 
dition in which he found it, he reduced it to an intelli- 
gent and consistent system of principles. Scarcely 
less notable was the influence, in another direction, of 
John Marshall, the great chief justice of the United 
States. Called in the infancy of the government to 
preside over the national judiciary, his great mind, 
grasping the spirit of the Constitution, and discerning 
with prophetic forecast the constantly widening field 
of National interests; perceiving that there might be 
such a construction of the great charter as would 
cramp the National energies and make the general 
government the mere creature of the States, instead 
of the representative of the National sovereignty; he 
established in a series of wonderful judicial judg- 
ments those principles of construction and interpre- 
tion which have been the sheet anchor of national un- 
ity against the disrupting and disintegrating tenden- 
cies in our dual system of government. But the prin- 
ciple that a judge should not undertake to make the 
law, but only to declare it, is of the utmost import- 
ance. Precedents become rules of property and the 
muniments of personal rights. The certainty of arule 
is often of more consequence that the reason of it. 
“No man,” said Sir William Jones, ‘‘who is not a 
lawyer, would ever know how to act, and no man who 
is a lawyer, would in many instances know 
how to advise, unless courts were bound by authority 
as firmly as Pagan deities were supposed to be bound 
by the decrees of fate.’’ There doubtless may be a too 
blind and servile udherence to precedent, but an origi- 
nal judge is the most dangerous of all judicial charac- 
ters. The strong conservativeism of Judge Folger’s 
character may have sometimes led him to regarda 
precedent which was not entitled to controlling 
weight,and may have deflected his judgment from the 
conclusion to which logic and reason led him. But he 
was not given to over subtlety or refinement to which 
sometimes the substance of justice is sacrificed; 
strong sense was the prevailing characteristic of his 
opinions. Iam incllned to think that no judge asso- 
ciated with him on the bench delivered more opinions 
in what will be known as leading cases than he did. 
This is not a suitable time to dwell upon his judgments 
in particular cases. Many of them exhibit exhaustive 
research, strong reasoning powers, and a comprehen- 
siveness and breadth which is seldom surpassed. I 
may mention in passing his opinions in Hunt v. Hunt, 
Lange v. Benedict, Maximillian vy. Mayor, and Cutting 
v. Cutting as examples of thorough aualysis, vigorous 
logic, and his faculty of dealing with principles. The 
case-of Lange v. Benedict, involving an examination of 
the doctrine of the immunity of a judge from respon- 
sibility in a civil action for acts done by him as such, 
in excess of his authority, was published in the lead- 
ing law journal of England with words of high com- 
mendation. Ihave often been reminded in reading 
Judge Folger’s opinions, of the opinions of Judge 
Cowen, an eminent judge of the old Supreme Court of 
the State. There is in both the same fulness of treat- 
ment, the same patient citation and sifting of author- 
ities,and evident conscientiousness in the performance 
of judicial duty. Judge Folger’s opinions are, many of 
them, replete with ancient and curious learning, used 
to illustrate the origin or growth ofa legal principle, 
and they are valuable repertoires of legal principles 
and decisions. 

The words which he used in his admirable address 
on the occasion of the death of his lamented predeces- 








sor in the great office of chief justice, may be applied 
with equal appropriateness to him. ‘‘ His conclusions,”’ 
he says, ‘“‘were reached only after mature reflection. 
Melius recurre quam male currere, but when reached he 
was clear and strong in his grounds of judgment, and 
he held an opinion once formed deliberately, with 
the tenacity peculiar to a strong and vigorous mind; 
it was strong and abiding, and impressed itself upon 
others.”’ Judge Folger’s style was blunt but forcible. 
His weapon was a battle axe, and not a Damascus 
blade. His service as chief judge was comparatively 
brief, but long enough to demonstrate his fitness for 
the office. He discharged the peculiar duties of the 
position with great dignity and courtesy. To the 
young men who appeared before the court he was es- 
pecially kind and considerate. Their arguments were 
listened to with attention, and they left the court as- 
sured that their cases would not suffer on account of 
their youth and inexperience, but rather that this 
would be a reason for more careful and cautious con- 
sideration. The work of a judge has little popular ap- 
preciation. He deals with questions, which how- 
ever important to the particular litigants, or as estab- 
lishing principles governing future causes, at the time 
seldom excite general interest or attention. The repu- 
tation of a judge is mainly confined to the members of 
the bar. They are able to judge of his learning and abil- 
ity,and appreciate the qualities which he brings to the 
discharge of his high function. The judicial reputa- 
tion of Judge Folger is secure in the esteem of the 
members of his profession, and his work as a judge, 
found in the forty volumes of New York Reports 
which contain his published opinions, is the enduring 
monumentof a solid and noble judicial fame. 

In the fall of 1881 Judge Folger resigned his office of 
chief judge and became secretary of the treasury. 
This step was taken with great reluctance, and caused 
him great anxiety. It involved a great personal sac- 
rifice. The place which he held was one of great dig- 
nity and influence. The work was congenial to him, 
and bis associations were in all respects pleasant and 
agreeable. He possessed the confidence of the bar, and 
he had more than six years left for the performance 
of judicial service. His associates on the bench were 
strongly opposed to his resigning his place, and urged 
him to decline the proffered appointment. But he 
yielded to what he deemed his duty to his party, but 
more than all to the demand of personal friendship 
and to the sentiment of personal loyalty, which was 
one of his chief characteristics, and which when ap- 
pealed to he never set aside or disregarded. He was 
not insensible to the importance of the office to which 
he was called; but in its acceptance there was no mo- 
tive of personal ambition. He accepted it because he 
felt that he could not in honor disregard the demand 
which was made upon him. His associates felt his re- 
tirement almost asa personal grievance. Soon after 
he went to Washington they addressed him a letter 
expressing their sense of the value of his judicial ser- 
vices, their regret at his resignation of the office of 
chief judge, and their best wishes in his new field of 
duty. His reply was almost pathetic. After referring 
to the years he had spent in the court, to the warm 
personal relations which had always existed between its 
members be continued: ‘‘ When I reflect on all these 
things, I wonder almost to sobbing that I could have 
been led to give up the place of chief judge.’”’ Ina 
letter written in 1882 he said: ‘‘ You and I know very 
well that I was not only reluctant,but strongly opposed 
to taking this place,and that nothing but the condition 
of things as I found them in Washington when I came 
here in October brought me to consent.’”” He brought 
to the discharge of his duties as secretary of the treas. 
nry the same qualities of high consciousness, tireless 
industry and devotion to duty, which he had before 
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exhibited in every position which he had been called 
upon to occupy. He applied himself at once to learn- 
ing the details of the operations of the treasury in all 
its departments, in order that he might have the mas- 
tery of the situation. He was already familiar with 
the larger aspects of economic and financial questions, 
but he felt it to be his duty to watch abuses and pro- 
tect the approaches to the treasury against unlawful 
and improper intrusion. This was a labor beyond his 
strength, but he continued it with unabated fidelity 
until his death. Soon after his accession to office he 
made bis first report as secretary of the treasury. This 
is not the time to speak at length of his puplic papers 
during the period he occupied this office. Suffice it to 
say that they are full, clear, comprehensive exhibits of 
the national resources, and discussed with marked in- 
telligence and with full knowledge of the subject, 
questions of finance and the public measures which he 
recommended. 

The gubernatorial canvass of 1882, with its disas- 
trous results to the party of which Judge Folger was 
the standard-bearer, is well remembered. ‘That Judge 
Folger, at an earlier period of his public life, enter- 
tained a desire to be governor I do not doubt. 1t was 
an honorable ambition, and no man within the limits 
of the State was better qualified by his experience, his 
ability, his knowledge of State affairs, to discharge the 
duties of chief magistrate of the great State of New 
York. He reluctantly consented to accept the nomi- 
nation. But circumstances now not proper to be 
stated made his defeat inevitable. This he fully real- 
ized, and his noble letter of acceptance revealed the 
same sense of duty which ever characterized him. 
Speaking of the advice which had been given him to 
decline the nomination, he said: “As I sought not the 
nomination, as I was not glad when it came to me, as 
I could always have seen, and could now see it go to an- 
other without one twinge of regret, I have no personal 
reason why I should not refuse it with alacrity. But the 
matter is not solely or chiefly personal. 1t has a wider 
and vastly more important scope. In my judgment, 
for one placed as I am at this time, to decline the 
nomination would produce the utter collapse of the 
Republican party.’”’ He then proceeds to state his 
reasons for this opinion, and concludes by declaring 
that his sense of duty required him to stand and take 
the consequences. He was not disappointed in the re- 
sult. In a letter written soon after the election he said: 
**As I had anticipated defeat, with no ray of other ex- 
pectation, [ was not overcome or cast down when it 
came, and congratulated myself that the certainty 
that it would come saved me from much personal 
abuse.” 

The acquirements of Judge Folger were not confined 
to the learning of bis profession, orto his knowledge 
of public questions. He had in some respects the 
true tastes and habits of an antiquary. He was famil- 
iar with the best English authors, and his reading was 
extensive and accurate. But he liked to explore the 
less known paths of literature and to read the less- 
known authors, and to pick out the droll and curious 
things to be found in their pages. He was attracted 
by quaint forms of expression and odd turns of 
thought, and his common-place book is filled with 
many rare things which he collected. Although he 
showed at times a certain Puritan sternness and sever- 
ity of manner, which was often mistaken for coldness 
and indifference, he was in truth full of kindness, and 
he had a strong sense of humor, generally repressed, 
but which at times in his gayer moods broke forth, 
often to the surprise of those who were not familiar 
with him. He was modest and unassuming. He 
made no professions of friendship, but his friendship 
when formed had an abiding quality. The friends of 
his early manhood were the frieuds of bis later years, 








and no change in his own position ever caused a break 
in their intimacy or changed his feelings toward them. 
No one in his presence would presume to malign the 
character of his friends, nor on the other hand would 
one presuming on his friendship dare to suggest a dis- 
honorable act. 

This has brought me to the close of a very imperfect 
review of Judge Folger’s public life, which covered a 
period of more than than twenty years. I have signally 
failed in my purpose if I have not made it to appear 
that the great lesson to be drawn is the paramount 
value of integrity and conscieutiousness in public as 
wellas private life. In estimating the character of 
Judge Folger I place devotion to duty in the fore- 
front of his civic virtues, and distinguishing mark and 
crown of his public career. In these days of loose 
morality in public and private life the example of such 
a man can scarcely be over estimated. The memora- 
ble words of Lord Nelson at Trafalgar stir the blood 
of every true Briton not only,but they appeal to a uni- 
versal sentiment which makes duty to country the 
motive for high and heroic achievement. But still 
more entitled to praise and gratitude is the man who, 
whether in public or private life, does his duty be- 
cause it is duty, regardless of consequences. This high 
ideal was that which governed the conduct of Charles 
James Folger. It was this flame which caught his eye 
and toward which he turned his steps. To the com- 
mon apprehension he emphasized the sacredness of 
public trusts, and made great trusts greater by the 
manner in which he discharged them. His life taught 
the lessons of self-abnegation, fidelity, duty; and his 
reputation is the genuine reflection of his high qualities. 
I recall with almost startling vividness my interview 
with him after he had returned to his home for the 
last time, but a few days before he died. I found him 
sitting in his chamber scarcely able to raise his head, 
but lying upon his lap was his official correspondence, 
which he had directed to be forwarded, and he was 
engaged in dictating the necessary answers. The rul- 
ing habit of his life was strong even in death. Ina 
letter written in 1882 he wrote: ‘‘ When I am through 
with the jobI now have on hand it will be high time for 
me to retire; to doze in the sunshine in the spring, to 
meditate in the shade in the summer, and to nod by the 
fireside in the winter, and in livelier moments to keep 
the spark of life in moderate glow by talk with a few 
friends, and communion with afew loved authors.’’ 
This pleasant picture was never to be realized. He 
died with the harness on, in the full strength of his 
intellect, still engaged in the discharge of his high du- 
ties. In words which he once quoted — 

“ He did not fall 
Like drooping flowers that no man noticeth; 
But like a great branch of some stately tree, 
Rent in a tempest and flung down to death, 
Thick with green leafage — so that piteously 
Each passer-by that ruin shundereth, 
And saith: * The gap this branch has left is wide, 
The loss thereof can never be supplied.’ ”’ 


a 


OUR LONDON LETTER. 

ENSATIONS are certainly not wanting in these 
\J days. In the first place the lovers of scandal were 
regaled upon a species of half-meal in the famous ac- 
tion of Adams v. Coleridge, that is to say, they heard 
the arguments of Mr. Adams on one side, for his coun- 
sel deserted him at the last moment, and of one of the 
law officers followed by Mr. Arthur Charles on the 
other, and they thought they were going to hear the 
judgment of the Court of Appeal on the subject. But 
the argument was concluded on Friday afternoon, 
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judgment was reserved until Monday morning, and 
before that date the parties had arrived at a settle- 
ment. Neither the public nor the profession was 
well pleased with this result. It remained 
only that two points of law of more than usually wide 
interest should receive authoritative settlement. 
Upon one of them, the question whether a judge has a 
right to bluntly overrule the verdict of a jury, the 
Court of Appeal intimated a strong opinion in passing. 
But those who are interested in the development of 
our legal system felt, that on the whole, the circum- 
stances were such that a deliberate judgment pro- 
nounced by acourt of high authority would have been 
an excellent thing. Asa truth the question is one of 
considerable importance, for Mr. Justice Manisty’s 
decision struck a desperate blow at the jury system, 
which, as we all know, possesses a long and honorable 
history. It must suffice however for the present to 
know that this decision was distinctly illegal. The 
other point was one of even greater interest. Are 
there, or are there not, any limits placed by the law of 
libel in the way of a brother who wishes to prevent his 
sister from marrying an objectionable person. In the 
present case there is no question that Mr. Adams, 
whether objectionable in the abstract or not, was 
highly objectionable from the point of view of the 
Coleridge family ; amore than usually obscure jour- 
nalist, of rather doubtful antecedents, is not the sort 
of a man whom the lord chief justice of England can 
be expected to welcome as ason-in-law. Nevertheless 
the general opinion appears to be that the Hon. Ed- 
ward Coleridge did not act rightly. He made accusa- 
tions against Mr. Adams, which were not unfounded, 
but based upon evidence which he did not feel entitled 
to produce. So far he acted correctly enough. But 
Miss Coleridge offered to disprove her brother’s case 
without cross-examining his witnesses, and the ques- 
tion whether under these circumstances the angry 
brother was justified in declining to accept the chal- 
lenge has been hotly debated. From a legal point of 
view the point is both interesting and intricate, and it 
is perhaps a matter for considerable regret that Adams 
v. Coleridge should not have been elevated to the posi- 
tion of a leading case on the law of privilege. Some- 
thing would have been gained for the law reports, 
even from a trial in which society had revelled with 
customary lack of taste. 

When I last wrote, if my memory serves me right, a 
change of ministry was believed to be impending. It 
has come now, and yet I hardly know whetherto write 
that itis an existent fact. Our active functions of 
government in this country have been paralyzed for 
many days, and we are apparently not a whit nearer 
to certainty in the matter than we were a week ago. 
In legal circles the Constitution of the embryo cabinet 
has been regarded with startled surprise. Every onc 
considered that the one safe thing to say was that the 
master of the rolls would take his seat on the wool- 
sack, and the law offices were supposed to lie between 
Sir Hardinge Giffard, Mr. Edward Clarke, Q. C., Mr. 
Gorst, Q. C., and Mr. Grantham, Q.C. In the result 
Lord Salisbury’s choice fell, not upon Sir Baliol Brett, 
but upon Sir Hardinge Giffard, and up to the present 
moment the only thing known about the destination 
of the law office is that Mr. Webster, Q. C., has gone 
to Launceston to canvass the electors with hearty rec- 
ommendations from the lord chancellor-elect, the 
present representative of that constituency. Inde- 
pendently of the doubt whether the embryo cabinet 
may not after all turn out to have been collected to no 
purpose, this invitation to Mr. Webster has been the 
subject of much favorable comment. With the single 
doubtful exception of Mr. Charles Russell, Mr. Web- 
ster is beyond all comparison the most accomplished 





of common lawyers. His forensic excellence is extra- 
ordinary,insomuch that he stands out from the crowd 
of his contemporaries as Saul did among h's fellow 
tribesmen. Moreover he is one of the few lawyers for 
whom one would venture to predict great political 
success. Yet even he might disappoint his admirers, 
for the House of Commons exercises a most depressing 
effect upon the eloquence of barristers. Of the re- 
maining men, Mr. Gorst is no lawyer, Mr. Grantham 
is weak, and Mr. Edward Clarke is the best. He has 
served his party with faithful industry in spite of con- 
tinued ill health, but still it is only just to say that he 
is not far above the dead level of mediocrity. 

Two ridiculous problems in criminal law have been 
discussed on two successive Saturdays by the whole 
body of the judges of Queen's Bench Division, except 
those who were on the sick list. Of the two the last 
is the more entertaining. After mature consideration 
thirteen judges have come to the conclusion that an 
infant who obtains possession of furniture upon the 
hire system is rightly convicted, if he realizes the fur- 
niture before paying for it, either of larceny 
or of traud as a bailee. Personally speaking, 
I believe the Division to be wrong. Larceny it could 
not be, for the true owner parted with its possession 
willingly. Bailment, on the other hand, used to be 
described in the text-books as a contract, and the In- 
fant’s Relief Act says that the contracts of an infant, 
except for necessaries, shall be void. Morally of course 
the prisoner is culpable, but it is tolerably obvious that 
ina desire to show that the law conformed to the 
principles of ethics, the judges made a new law to suit 
the necessities of the age. In so acting they were not, 
according to Professor Markley, exceeding their juris- 
diction, for he says that it is the duty of the judge not 
only to apply the known principles of law to a given 
combination of circumstances, but if the principles of 
law are found wanting, to apply the principles of com- 
mon sense. Suppose fora moment that the prisoner 
had not realized the property, but merely refused to 
pay the hire. ‘The hirer, if he had brought an action 
to recover the amount, must have been nonsuited. 
Could he have recovered possession of the goods in an 
action of detinue? That question is more difficult to 
answer in the case of furniture. But suppose that the 
subject-matter of the void contract had been an arti- 
cle of dress—such things as all men know are occasion- 
ally sold to poor people on asystem very much ana- 
logous to the hire system—then surely the infant 
could not have been compelled either to pay the in- 
stalments or return the article. It seems therefore that 
the case was one of such difficulty as to require, hav- 
ing regard to the prevalence of the hire system, regu- 
lation by statute. 

TEMPLE, June 23. 


—____—_——__—_——_—_ 


DIALOGUE BETWEEN LAWYER AND CLIENT*, 
Who taught me first to litigate, 
My neighbor and my brother hate, 
And my own rights to overrate? 
My lawyer 


Who cleaned my bank account all out, 
And brought my solvency in doubt, 
Then turned me to the right-about? 

My lawyer. 

ANSWER. 
Who lied to me about his case, 
And said we'd have an easy race, 
And did it all with solemn face? 
My client. 





THE ALBANY LAW JOURNAL. 





Who took my services for naught, 
And did not pay me when he ought, 
And boasted what a trick he’d wrought? 
My client. 


NEW BOOKS AND NEW EDITIONS. 


FLANDERS ON THE FEDERAL CONSTITUTION. 


An Exposition of the Constitution of the United States, 
Fourth edition, revised. By Henry Flanders. Philadel- 
phia: T. & J. W. Johnson & Co., 1885. 


The professed object of this little manual of 318 
pages is to set forth the reasons upon which each 
clause of the Constitution rests, and the authoritative 
interpretation of it, either in the language of the courts 
or by the well-established practice of the government. 
This object bas been simply and intelligently attained, 
and the manual must prove useful to all classes. 


32 MINNESOTA REPORTS. 


The jurisprudence of Minnesota is important, and 
the decisions are well reported by Mr. George B. 
Young. The present volume furnishes the editor of 
the American Reports with eleven important cases, 
which isan unusually large number for so small and 
young a State. We commend the series. West Pub- 
lishing Co., St. Paul. 


22 BLATCHFORD’s Reports. 


We cannot add to our former commendation of this 
series. They are probably the most important of the 
Circuit reports, and always contain cases of novelty 
and practical usefulness. Published by Baker, Voor- 
his & Co., New York. 


SMITH ON CONTRACTS. 


This is the seventh American from the eighth English 
edition, edited by Mr. Rawle and the late Chief Jus- 
tice Sharswood, with present additions by Johu Doug- 
lass Brown, Jr. The work is extremely concise in- 
deed, a skeleton of the law, but excellent so far as it 
goes. We spoke more fully of the sixth edition in 17 
Alb. L. J. 39, and we refer the reader to that notice as 
embodying a favorable opinion which we see no reason 
to change. Published by T. &J. W. Johuson & Co., 
Philadelphia. 


HAWKINS ON WILLS. 


This is the second edition of a standard English text- 
book, with notes and references to American decis- 
ions, by John Sword and Frederick M. Leonard, of 
Philadelphia. It purports to be and is a “ concise 
treatise,’’ and is in refreshing contrast to the elaborate 
and somewhat overgrown workof Jarman. That is to 
say, it is easier to “‘ get on the track” in this than ina 
bulkier work. It is laid out after Wigram’s manner, 
in rules and illustrations, and is really avery “ handy” 
book of only 350 pages, although there seems to be no 
material omission. The editorial work seems to be 
fairly done, and is full enough for practical purposes. 
Published by T. & J, W. Johnson & Co., Philadelphia. 





NOTES. 

We find the following syllabus in one of our ex 
changes: ‘Ina case of manslaughter the mere separ- 
tion of a juror in the custody of a sworn officer, and 
by permission of the court, will not, in the absence of 
evidence of improper influence, affect the verdict.” 
Now we should think that the “ separation of a juror” 
would be fatal not only to the verdict but to the 
juror.—Sir Hardinge Stanley Giffard, Q. C., M. P., 
who has been appointed lord high chancellor of Eng- 
land, is the third son of Mr. Stanley Lees Giffard, bar- 
rister, and was born in 1825. He was educated at 
Merton College, Oxford, and was called to the bar at 
the Inner temple in Hilary Term, 1850. He formerly 
practiced on the South Wales and Chester Circuit, and 
be was for several years junior counsel to the treasury 
at the Central Criminal Court. He became a queen’s 
counsel in 1865, and he has been M. P. for Launceston 
in the conservative interest since 1877. He was ap- 
pointed solicitor-general in November, 1875, when he 
received the honor of knighthood, but he retired from 
office in 1880. 
Carmarthenshire, constable of Launceston Castle, and 
the Inner Temple, of which society he 
was treasurer in His title will be Lord Hals- 
bury. The 
thirty-five years at the bar he has enjoyed an ever 
increasing practice, and his name is associated with 


He is chairman of quarter sessions for 


a bencher of 
issl. 


Law Times says: “ During a career of 


most of the important trials of our day. Strictly con- 
scientious in the discharge of his duties, aiways court- 
eous, always kindly, and with a keen sense of the dig- 
nity and responsibilities of his profession, Sir Hard- 
inge Giffard carries with him to the woolsack the 
heartfelt affection and respect, not only of his personal 
friends, but of every branch of English lawyers.’’—— 
Here is an *‘ eloquent passage ’’ from a late Texas ju- 
dicial opinion: ‘‘ Even before the earliest settlement 
by white men it seems that the Indians, while yet 
their camp-fires blazed along its banks, had by use es 
tablished this asa ford, where the tribes crossed and 
re crossed the Brazos at will. And when the Indian, 
obedient to bis fate, moved on toward the setting sun, 
and the white man settled the country, this ford was 
continued, and continuously used as a public crossing, 
interrupted only by high water, until 1876."" It seems 
recently that the Indian is not ‘moving on” so 
quietly as of yore, but that he is “moving on” the 
white man occasionally. For the mortification and 
disappointment resulting from a failure to provide a 
berth for plaintiffand his wife when starting on their 
wedding trip, escorted to the depot by their friends, a 
jury of the Superior Court of Cincinnati recently 
brought in a verdict of $100 against the Baltimore & 
Ohio Sleeping Car Company.—Eachange. It seems to 
us that the plaintiff was unreasonably premature in his 
demand.—wWe have received from Judge Bleckley, of 
Georgia, an address on Woman, read by him ata fe- 
male seminary commencement, last month. It is ex- 
cellent of course, and what is not of course, it is in 
the form of poetry. 
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CURRENT TOPICS. 

R. AUSTIN ABBOTT says in a recent number 

of the Daily Register: ‘* The courts are over- 
loaded with briefs. The system by which the one 
who argues the case and the one who prepares the 
brief are different persons, tends very much to 
multiply unnecessary points and swell the bulk of 
the reading matter which is put between the judge 
and the decision of the case, Any one who will 
watch the proceedings in an appellate court can 
form some idea of the hundreds of printed pages 
that are handed up in such profusion for the court 
to read, analyze and compare, and will see at once 
that dissertations upon the law should be indulged 
in very sparingly if it be expected that the judicial 
attention should be commanded to the details of 
the paper. * * * We hardly know why it is 
that the habit has grown up among us of such ex- 
tended briefs as contrasted with those which are 
commonly used by the ablest counsel to some of 
the courts that rank among the first in the country. 
* * * Tn a well litigated case the briefs instead 
of expanding as the case goes up from Special to 
General Term and from General Term to the Court 
of Appeals, and possibly from the Court of Ap- 
peals to the Supreme Court of the United States, 
ought on the other hand, to concentrate and rise 
above the crude points that were mooted in the first 
stages of the controversy, and bring all the arts of 
brevity, conciseness and severe logic, with pith and 
point, to bear on the few real questions which are 
worth the attention of a court which exists only to 
settle real doubts.” Not only are our courts over- 
loaded with argument in briefs, but briefs and 
reports are overloaded with citations of authorities. 
We have dwelt on this before. See ALBany Law 
JourNAL, August 21 and October 2, 1880. It is 
our lot to be obliged to read, with more or less care, 
every decision in the English language, in what- 
ever medium reported, and the decisions number 
more than ten thousand annually in this country 
alone; and we find in the reports that altogether 
too much time and space are consumed in prepar- 
ing and setting forth the arguments. Some of the 
best reports in the country do not give them at all; 
notably, Massachusetts and Michigan Criticism in 
this matter, like charity, should begin at home, 
and so we will advert to our Court of Appeals Re- 
ports. These are well and very promptly executed, 
but by reason of tradition, and the supposed de- 
mands of the profession, they are too much loaded 
with mere citations, extending sometimes to a 
dozen pages of nearly solid citations in a single 
case. Mr. Sickels does not present the arguments 
at the tedious length of some reporters, and he gen- 
erally states the heads of argument with commend- 
able clearness and conciseness, but what is the use 
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of page after page of names of cases? The fault 
is the fault of the system, not of the reporter, per- 
haps, although we believe it has sprung up and in- 
creased in late years. The present system was not 
in vogue until the 40th volume. Now, in volume 
97 we find more than 160 pages of arguments and 
citations, and in volume 96 more than 140, and in 
volume 98 there are apparently as many; one 
brief covers eight pages and a half. In other 
words, one quarter of the space given to cases re- 
ported in full is taken up mainly with citations. 
In our judgment this is excessive; it demands too 
much of the reporter, and it answers no useful pur- 
pose to the public, nor to anybody except_ lawyers 
too lazy to turn to a digest. 


Our Governor Hill has granted a requisition in 
an interesting case of extradition. One Carter was 
convicted in Delaware of felony in 1878, and sen- 
tenced to imprisonment for ‘‘ten years,” “to com- 
mence December 10, 1883.” In 1877 he escaped 
and fled to this State. The application was op- 
posed on the ground that the term of sentence had 
expired. The governor says: ‘‘The sentence must 
be held to be for ten years; and the statement in 
the record that it is to commence at a certain time 
and to end at a certain time is to be construed as a 
description of the period of the imprisonment of 
ten years, without reference to the particular dates 
named. The sentence can only be complied with 
and performed by imprisonment for the full period 
of ten years, no matter when it commences or when 
it shall end, so long as only the full period of ten 
years’ imprisonment is actually suffered.” The 
governor cites Hx parte Edwards, 48 N. J. Law, 
555, observing that there, by ‘‘Van Syckel, J., all 
the authorities upon this subject are reviewed. The 
cases seem to regard it as entirely immaterial 
whether the recapture occurs before or after the ex- 
piration of the period of the sentence. But there 
are a few decisions directly in point. In the fol- 
lowing cases it was held that the convict could be 
returned to prison, although the term of the sen- 
tence had fully expired before his recapture. Cleek 
v. Commonwealth, 21 Gratt. 777; State v. Cocker. 
ham, 2 Ired. (N. C.) L. 204; Hex parte Clifford, 29 
Ind. 106; Dolan’s case, 101 Mass. 219; Hallan v. 
Hopkins, 21 Kans. 638.” See also Haggerty v. People, 
53 N. Y. 476. 


In the Lauderdale peerage case Mr. Clarence 
Seward, of New York, has given important testi- 
mony, to the effect that he finds no record of mar- 
riages in New York before the Revolution, without 
license or bans, and he coincides in opinion with 
Messrs, Edwards and Fowler. 


Our countrymen are not only illustrating the 
proverbial uncertainty of the law by their testimony 
in this case before the lords, but they are also illus- 
trating the proverbial versatility and elegance of 
their talents, and especially are they making the 
hittle Green Mountain State remarkable in this 
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regard. Our minister, in England, emulating 
Lord Chancellor Hatton and the daughter of 
Herodias, has danced; he has absolutely danced 
with the Princess of Wales at a ball. Mr. 
Edmunds was also present, and actually had 
a téte-d-téte conversation with a marchioness — 
none of your ‘‘ Old Curiosity Shop” inventions, but 
a real, live, bona jide marchioness. Vermont will 
certainly be too set up now for any thing. We 
hardly dare go to the American Bar Association 
after this. But General Sherman ought to have 
been at that ball. He would have kissed every 
woman in the room before the night was over, not 
stopping short of the princess herself, for would he 
submit to be outdone by “Prince” John Van Buren, 
who is said thus to have saluted her revered mother- 
in-law? Never mind; we are going over there our- 
selves next season. 


The English apparently think that we have ex- 
hausted our stock of after-dinner speakers in Lowell 
and Phelps. They are quite mistaken. We have 
not a few more left of the same sort. Those gentle- 
men are certainly as good as we have, but we have 
plenty more just as good. Let us mention for ex- 
ample — we have not space for all of them — Wil- 
liam M. Evarts, George William Curtis, Joseph 
Choate, Chauncey M. Depew, and for that matter, 
Bob Ingersoll and Ben Butler, who are inimitable 
in their way on such occasions. We mention New 
Yorkers because we do not want to be outdone by 
Vermont and Massachusetts. We ourselves know 
how to make an after-dinner speech, although we 
never make one, nor one before dinner, either — and 
here is the recipe: Never write any thing, but think 
up a few starting sentences to get launched, and 
then trust to the occasion and inspiration — we do 
not mean imbibition — ‘‘ occupy the time,” and do 
not occupy too much of it ; above all things, pull 
up just when your audience do not want you to do 
so. That’s all. 


It is to bewished that our countrymen were 
always as prompt to execute the laws as they are to 
talk. The recent disgraceful reign of terror at 
Cleveland, fortunately stopping short of the blood- 
shed of the riots at Cincinnati, is a reproach to our 
municipal government. Why should strikers be 
suffered to beat unoffending citizens and overawe 
the authorities? Depend upon it, it is a mixture of 
moral and political pusillanimity that leads our 
mayors to submit to such offenses. Men who in- 
stigate and execute such outrages are just fit to 
be killed or badly hurt, and the sooner they are 
fired on after reading the riot act and their refusal 
to disperse, the better for them and for the com- 
munity. When will our authorities learn wisdom 
in this mater? If we were mayor of a city, we 
would no more hesitate to put down a labor riot by 
the strong arm than we would hesitate to kill an es- 
caping caravan of wild beasts. It would probably 
never need to be done more than once. But as it is, 





these communists, rowdies, thieves, and drunkards 
count on the cowardice and sympathy of the authori- 
ties. We personally know what we are talking about, 
for we passed through the draft riots of 1863, in 
Troy, when amob sacked a printing-office and private 
houses, and broke open the jail, and citizens were 
long powerless because of the timidity of the au- 
thorities; and even early on that day the mob were 
so cowardly that they ran away at the sight of a 
mowing-machine coming down the street, thinking 
it acannon from the arsenal! Good citizens can 
have but one way of thinking about this matter. 
Let us not be sacrificed by cravens in office, who are 
afraid even to have the rum-shops shut up on Sun- 
day. 


NOTES OF CASES. 


N Cloyes v. Cloyes, 36 Hun, 145, it was held that 
no action lies against the drawer of a check, 
given by him to his intended wife as a wedding- 
present, and exhibited among the wedding-gifts. 
The court said: ‘‘ A subsisting contract to marry is 
not a legal consideration for new contracts after- 
ward entered into between the parties, unless the 
new contract formed part of the consideration for 
the contract to marry. Raymond vy. Seilick, 10 Conn. 
480, 483. When the check was delivered the agree- 
ment to marry was a valid and subsisting contract. 
The action cannot be maintained upon the theory that 
the check was a valid gift. The word ‘ gift’ signi- 
fies an actual transfer in presenti of property without 
consideration. The check did not transfer in pre- 
senti to the payee $400, or any part of the funds 
standing to the credit of the drawer upon the books 
of the drawee. Attorney-General v. Continental Life 
Ins. Co., 71 N. Y. 325; 8. C., 27 Am. Rep. 55; Coates 
v. First National Bank of Emporia, 91 id., 20, 26; 
Bank of the Republic v. Millard, 10 Wall. 152. No 
specific property was transferred by the defendant 
to the plaintiff. It was a naked promise. The 
check being without consideration, this action can 
not be sustained. Hurris v. Clark, 3 N. Y. 98; 
Raymond v. Sellick, supra; Jones v. Lock, L. R. 1 Ch. 
App. Cas. 25; Basket v. Hassell, 107 U. 8. 602, 612, 
and cases there cited ; Byles on Bills (13th ed.), 126. 
There is a broad distinction between the gift of the 
check or obligation of a third person, and a gift of 
the donor’s promise to pay. Byles on Bills (13th 
ed.), 126.” To similar effect, Simmons v. Cincin- 
nati Savings Society, 31 Ohio St. 457; 8. C., 27 Am. 
Rep. 521; Walter v. Ford, 74 Mo. 195; 8. C., 41 Am, 
Rep. 312. 


In Stevens v. Cheney, 36 Hun, 1, it was held, that 
in an action under the Civil Damage act, by a father, 
for injuries to a son, thirty-one years old, married, 
and living with him, the plaintiff must show that 
the son was poor and unable to support himself, or 
that the same was true of the plaintiff. The court 
said: ‘If it had been made to appear by the evi- 
dence that he was a poor person, possessing no 
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means of his own, then it would have become the 
duty of the plaintiff to support and maintain his 
son; he would be liable therefor, and such support 
and maintenance could be enforced. The case, 
however, fails to show that he is a poor person, and 
it thus fails to establish the liability of the father to 
support and care for him after the injury. Again, 
the plaintiff, in order to recover for injury to his 
means of support, must show that he is a poor per- 
son unable to maintain himself and that his son 
owed him the duty of support within the provisions 
of the statute; that his accustomed means of sup- 
port have been cut off or curtailed and that he has 
no adequate means of maintenance from accumu- 
lated capital or property remaining. In the case of 
Volans v. Owen, 74 N. Y. 526; 8. C., 30 Am. Rep. 
337, the Court of Appeals, upon this question, say: 
‘Weare of the opinion that where injury to ‘ means 
of support’ is the gravamen of the action, the 
plaintiff, in order to maintain the action, must show 
that by or in consequence of the intoxication or the 
acts of the intoxicated person, his accustomed 
means of maintenance have been cut off or curtailed, 
or that he has been reduced toastate of dependence 
by being deprived of the support which he had before 
enjoyed. And that in this case, the plaintiff cannot 
recover for the loss of services or the expense of his 
son’s illness under the words ‘means of support,’ 
without proof that the services were necessary to 
his support, or that the charge brought upon him 
by his son’s illness diminished his means so as to 
render them inadequate therefor. The primary pur- 
pose of the legislature in giving a right of action for 
an injury of this character was the protection of the 
dependent and helpless. The diminution of in- 
come or loss of property does not constitute an in- 
jury to means of support within the fair intendment 
of the statute, if the plaintiff notwithstanding 
has adequate means of maintenance from accumu- 
lated capital or property, or his remaining income, 
is sufficient for his support’, etc.” 


In New York, Ontario end Western Ry. Co. v. 
Western Union Telegraph Co,, 36 Hun, 205, a railroad 
company, having erected a line of telegraph poles 
upon its own land and fastened wires thereon, en- 
tered into an agreement with a telegraph company, 


by which the latter was to operate the line. Under 
this agreement the latter company placed a third 
wire upon the poles, the railroad company agreeing 
to purchase the wires and property belonging to the 
telegraph company upon the termination of the 
agreement. Subsequently the railroad company be- 
came insolvent, and its property was sold under a 
judgment of foreclosure, entered in an action to 
which the telegraph company was made a party. 
Held, that the third wire passed to the purchaser. 
The court said: “The additional wire beceme real 
estate, with a power to enforce compensation. If 
the company fails to obtain this by reason of insol- 
vency of the railroad company, that would not 
change the legal conditions of the parties, A com- 





pany which had improved the real estate of another 
company could not collect the cost of the improve- 
ment. The non-payment did not make the real es- 
tate personal.” 





In People v. Shaw, Michigan Supreme Court, June 
17, 1885, 24 N. W. Rep. 121, S. introduced himself 
to B. as atraveller for a tea-dealing firm in Cincin- 
nati, and told him that one of the means used for 
getting custom in a new place was offering purchas- 
ers a chance, by drawing cards, to get 50 pounds 
free, in addition to the purchase, if they drew the 
winning card, In order to carry out the scheme, he 
wanted B. to accompany him, and showed him how 
to draw the lucky card, by a little dot on the back. * 
While they were practicing, and B. succeeded each 
time in drawing the card, J., a confederate of 8. 
came up, appearing to be a stranger, and inquired 
what they were doing, and §. told him he would show 
him, and gave him the same explanation as to the 
mode of selling tea, but did not tell him about the 
marked cards. §&%., after some talk, said that B. 
could draw the 50-pound card. J. offered to bet 
$100 that he could not, and held out to 8S. what 
seemed to be aroll of bills. §. said he had not the 
money, but had a $300 check. J. said he did not 
want the check; he wanted money. SS. asked B. if 
he had it. B. said he had not $100, but had $80. 
B. at S.’s request, handed him the $80, and S. 
whispered to him to draw the marked card. He 
drew it, and it was a blank, and 8. at once handed 
the money to J. B. in good faith expected 8. to 
win. Jield, larceny. The court said: “There is 
some rather attenuated discrimination to be found in 
the books between such cheats as induce a person to 
give temporary custody of his property to another, 
who keeps or disposes of it, and those whereby he 
is induced to part with it out and out. We do not 
think it profitable to draw over-nice metaphysical 
distinctions to save thieves from punishment. If 
rogues conspire to get away a man’s money by such 
tricks as those which were played here, it is not go- 
ing beyond the settled rules of law to hold that the 
fraud will supply the place of trespass in the taking, 
and so make the conversion felonious. * * * In 
Robson’s case, Russ, & R, 413, the circumstances were 
nearly like those in the present case, and where 
they differed, it was not in a way to negative crim- 
ality here. In that case the person whose money 
was alleged to have been stolen was induced to 
take part in a bet, and put his money in the hands 
of a stakeholder, who paid it over to the winner. 
The bet, as here, was got up by confederates, who 
played into each others’ hands, and one of whom 
persuaded the victim that the bet was certain. They 
were convicted of larceny, and the trial judge, who 
allowed the conviction, reserved the point for the 
opinion of the judges, ten of whom met and agreed 
in sustaining the conviction, because at the time of 
taking, the owner only parted with the possession 
of the money. As the opinions are not reported, it 
can only be inferred that the judges thought there 
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was no bona fide wager which made the stakeholder 
any thing more than the temporary bailee, and 
therefore the transfer and acceptance by the appar- 
ent winner were unauthorized, and operated as a 
felonious taking. The case is substantially like 
this, except that Brown made no bet, but handed 
his money to Shaw on the belief that there was a 
real bet between him and Jones. Brown himself 
deserves no special favor for undertaking to facili- 
tate Shaw’s knavery. But this does not help 
respondents, whose methods consisted in tempting 
weak fools into confiding in their superior cunning. 
Their offense is the same as if Brown had been al- 
together virtuous. They used just so much trickery 
as was necessary to get his money on a sham bet, 
and that was enough, as we think, to bring them 
within the law.” See U.S. v. Murphy, MacArth. 
& Mack. 375; 8. C., 48 Am. Rep. 574, a ‘‘ three-card 
monte” case, — 


COMMON WORDS AND PHRASES. 


UMMER.— This does not necessarily mean the 
months of June, July and August, but “is 
frequently used in a more general sense to indicate 
the warmest period of the year.” DeWitt v. Wheeler, 


Nebraska Supreme Court, May, 1885. 
MANUFACTURER.— One who slaughters hogs and 


converts them into bacon, lard, and cured meats, is 
a ‘*manufacturer.” Engle v. Sohn, Ohio Supreme 
Court Commission, March, 1885. The court said: 
“The occupation of the defendants in error was, we 
think, essentially that of manufacturers. By the use 
of tools, implements, and mechanical devices; by 
subjecting the slaughtered animals to divers pro- 
cesses, running, some of them, through several 
months; by a combination with various materials 
and ingredients requiring skill, care and attention, 
products were obtained in the form of pork, lard, 
and cured meats, to which may appropriately be 
applied the term ‘manufactured articles.’ The 
original substance, though not destroyed, was so 
transformed through art and labor, that without 
previous knowledge, it could not have been recog- 
nized in the shape it assumed, or in the new uses to 
which it was applied. One who produces such 
results may as correctly be designated a manufact- 
urer as he who buys lumber, and planes, tongues, 
grooves, or otherwise dresses the same; or as he 
who by a simple process makes sheets of batting from 
cotton; or as he who buys fruit, and preserves the 
same by canning, all of whom have been held to 
be manufacturers, and taxed as such under the in- 
ternal revenue laws of the United States. 9 Int. 
Rev. Rec. 193; 5 id. 180; Int. Rev. Dec. 117, No. 
171. And as to the article of ice, to which refer- 
ence has been made in argument, he is not inappro- 
pmately termed a manufacturer who produces 
artificial ice by the method of vaporization and ex- 
pansion. The dressed lumber, cotton batting, 
canned fruits, and artificial ice, though but slightly 
changed from thé original material, could not, we 





think, be properly classified as unmanufactured 
goods. Indeed, the term manufacture has been ex- 
tended to include every object upon which art or 
skill can be exercised, so as to afford products 
fabricated by the hand of man, or by the labor 
which he directs. Curtis Pat.,§ 74. * * * These 
views, it may be urged, are in conflict with the de- 
cision of the court in Jackson v. State, 15 Ohio, 652. 
The facts in that case appear to be meagerly re- 
ported. The appellant who was a citizen of the 
State of Pennsylvania, ‘engaged in the business of 
purchasing, slaughtering and packing pork for 
transportation and sale,’ at Columbus, Ohio. Hitch- 
cock, J., was ‘not prepared to say,’ that a person 
so engaged was a manufacturer within the meaning 
of the statute. We are, however, satisfied, that if 
the facts had been the same as in the case at bar; 
if there had been in the year 1846 the same perfec- 
tion in the art of packing and curing meats which 
has since been reached and now exists, Jackson 
would have been held to be a manufacturer and not 
a merchant.” 

CarrtaGe.— This word in a bill of lading does 
not include a street car. Cream City R. Co. v. 
Chicago, ete., R. Co., Wisconsin Supreme Court, April 
28, 1884. The court said: ‘“‘ We are clearly of the 
opinion that the word ‘ carriage,’ as used in said 
bill of lading, when considered in connection with 
the other things from which exemption from liabil- 
ity is sought by the carrier, cannot, except by the 
most enlarged construction, be held to include a 
street railroad car. The carriers in this same bill of 
lading call this thing which is said to be a ‘ carriage ; 
within the ordinary meaning of that word, a ‘street 
railroad car on wheels.’ They do not designate it 
as a railroad ‘carriage,’ but a‘car.’ To the ordi- 
nary mind, in this country at least, the word ‘ car- 
riage ’ alone does not convey the idea of a railroad 
car, or of a street railroad car, nor does it even con- 
vey the idea of a wheeled vehicle used for the trans- 
portation of merchandise or products used in ordi- 
nary business. The idea conveyed is a vehicle used 
for the transportation of persons either for pleasure 
or business, and drawn by horses or other draught 
animals over the ordinary streets and highways of 
the country, and not cars used exclusively upon 
railroads or street railroads, or street railroads ex- 
pressly constructed for the use of such cars. As yet 
in this country the vehicles used for the transpor- 
tation of passengers on railroads and street rail- 
roads are generally called ‘cars’ and occasionally 
‘coaches’; seldom, if ever, ‘carriages’. The defi- 
nition given by the older lexicographers of the word 
‘carriage’ was of the most general and indefinite 
kind, but that given by those writing in our own 
times is more in consonance with the restricted and 
more definite meaning of the word as understood 
by people in general. Johnson in his dictionary, 
dating back 180 years, defines the word ‘ carriage ’ 
as ‘a vehicle’; ‘that in which any thing is carried.’ 
In later years Worcester defines it as ‘any vehicle 
on wheels; especially a vehicle of pleasure, or for the 
conveyauce of passengers ;’ Webster, as ‘ that which 
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carries or conveys on wheels, a vehicle, especially 
for pleasure or for passengers ; sometimes for burdens, 
as a close-carriage ; a gun-carriage.’ In the Imperial 
Dictionary, which is the latest authority, ‘carriage’ is 
defined as ‘ that which carries, especially on wheels; 
a vehicle. This is a general term for a coach, chariot, 
chaise, gig, sulky, or other vehicle on wheels — as 
a common-carriage on trucks; a block-carriage for 
mortars; and a truck-carriage. Appropriately the 
word is applied to a coach, and carts or wagons are 
rarely or never called carriages.’ If the definition 
given by Johnson was the true definition of the word 
in his time, it will be seen by a reference to the 
definition in the Imperial Dictionary that its com- 
mon and ordinary meaning has been restricted to 
those vehicles which are used for the carriage of 
persons, such as a coach, etc., and does not include 
those wheeled vehicles which are used for the car- 
riage of burdens only, such as wagons or carts, and 
most clearly does not include railroad cars, which 
can be used only on roads properly constructed for 
their use. Neither Webster, Worcester, nor the Im- 
perial Dictionary mention, railroad cars as coming 
within the common and ordinary meaning of the 
word carriage. It is undoubtedly true that the word 
‘carriage ’ might sometimes be construed to include 
ralway cars and other vehicles not coming under 
the denomination of coach, chaise, chariot, gig or 
sulky. The meaning to be given a word which may 
be used to designate a variety of things must in all 


cases depend upon its associations and the subject- 
matter in relation to which it is used. The association 
in which the word is found in the bill of lading in 
question in this case, to our minds,clearly points to a 
meaning which excludes the idea of a railroad car or 


street railroad car. All its associates are things 
either fragile in their nature, or such as are easily 
damaged by exposure or perishable. Railroad and 
street cars are not the natural associates of the other 
articles mentioned in the exemption clause.” 

Corn.— This ordinarily means, in this country, 
Indian corn. Kerrick v. Van Dusen, 32 Minn, 317. 
The court said: ‘‘ There was no evidence that the 
machine had not the represented capacity to grind 
corn, unless that fact is established by proof that it 
could not be made to grind more than about 15 
bushels of fixed feed, corn and oats, per hour. 
In this country the word ‘corn’ is now gencrally 
and popularly restricted in its meaning to maize or 
Indian corn. Webst. Dict. That is the ordinary 
import of the word, unless the meaning is enlarged 
by the circumstances of its employment.” 

Tooxis.— In a recent case at the Marlborough 
street police court, London, it was held that a wait- 
er’s dress-suit, which he was compelled to wear 
while serving, came within the description of 
‘* tools,” in an insurance policy. This is probably 
the reason why a “‘ dress-coat” is generally termed 
a “‘claw-hammer.” The London Law Journal says 
of this decision: ‘‘It is possible that a street musi- 
cian’s clarinet or bassoon might be an implement of 
his calling, but is his gold-laced cap an imple- 








ment also? Is a barrister’s wig and gown, or an 


actor’s costume ‘a tool or implement of his calling’? 
It is possible that a brewer's leather apron might be 
an implement of his trade, but not his cotton cap. 
Mr. Cooke decided in favor of the waiter, but the 
furthest the mind can goin the same direction is 
to concede a napkin, even if a final pause is not 
made at a corkscrew.” 


+ -——_ 


THE COURTS AS RAILWAY MANAGERS. 


INCE it is in the United States that the science of 
corporation wrecking has reached its highest per- 
fection, it is perhaps natural that our courts should 
have proved fertile in adopting such expedients, by 
the exercise of the broad power with which equity 
has clothed them, as may best enable them to protect 
the properties which are thrown into the shelter of 
their wings. Many conservative lawyers however will 
be inclined to view with apprehension the extent to 
which American judges have taken upon themselves 
the duties of railway managers. Notwithstanding 
reiterated dicta to the effect that a court should enter 
with extreme reluctance, and only in cases of abso- 
lute necessity, into the exercise of its power to man- 
age, through a receiver, the complicated affairs of 
great railway corporations, every year adds prece- 
dents broadening the field in which the “sound dis- 
cretion ” of equity in this domain is invoked and ex- 
ercised. In no department of the law have we left the 
English Court of Chancery so far behind as in this. 
That court has never looked with favor upon the ap- 
pointment of receivers to manage insolvent corpora- 
tions, and ina leading case, often cited but seldom 
followed in America, laid down the eminently sound 
rule that such receiver would not be appointed except 
in the course of proceedings in which the result of the 
decree would be the virtual dissolution of the corpo- 
ration. Gardner v. London, Chatham & Dover 
Railroad Company, 2 L. R., Ch. 201. No such pent-up 
Utica has been allowed to confine the powers of 
American courts. The circumstances with which 
they have been called upon to deal, owing to the fre- 
quency and disastrous nature of railway bankruptcy 
in this country, have doubtless been more exigent 
than in the case of our more careful and con- 
servative cousins, but the elasticity with which they 
have yielded to the demands of the situation is at 
once an illustration of the adaptability of our system 
of jurisprudence, and a cause of alarm to thoughtful 
observers. 

Mr. Justice Miller, in a dissenting opinion it the case 
of Barton v. Barbour, 104 U.S. 126, recently made 
some suggestive and pertinent remarks on this sub- 
ject. ‘‘The appointment of receivers,” he says, “as 
well as the power conferred on them, and the dura- 
tion of their office, has made a progress which, since 
it is wholly the work of courts of chancery, and not of 
legislation, may well suggest a pause for consideration. 
It will not be necessary to any observing mind to say 
that I allude to railroad corporations. Of the fifty or 
more who own or have owned the many thousand 
miles of railway in this judicial circuit, I think I 
speak within limits in saying that hardly half a dozen 
have escaped the hands of the receiver. If these re- 
ceivers had been appointed to sell the roads, collect 
the means of the companies, and pay their debts, it 
might have been well enough. But this was hardly 
ever done. It is never done now. It is not the pur- 
pose for which a receiver is appointed. He generally 
takes the property out of the hands of its owner, op- 
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erates the road in his own way, with an occasional 
suggestion from the court, which he recognizes as a 
sort of partner in the business; sometimes, though 
very rarely, pays some money on the debts of the cor- 
poration, but quite as often adds to them, and injures 
prior creditors by creating a new and superior lien on 
the property pledged to them.”’ 

Nor is this progress ‘“‘ wholly the work of courts of 
chancery,” as Justice Miller says it is, nor if it were 
would it lessen the propriety of a “pause for consid- 
eration.”’ We find the power of legislation, being 
invoked to force upon the courts the burdens which 
they have already shown a too great willingness to 
undertake, and which merge the judicial functions in 
that of the executive officer of a kind of corporation 
whose business calls for peculiar skill and training. 
In New Jersey, for example, statutes have been passed 
making it obligatory upon the Court of Chancery to 
operate insolvent railways. It has been there en- 
acted that if any railroad shall fail to run trains for 
the space of ten days the chancellor shall, upon the 
petition of any citizen of the State, appoint a re- 
ceiver to take possession of the road who shall oper- 
ate it under the orders of the chancellor, and make 
all expenses incurred in such operation a first lien on 
all the earnings of the road prior to any other claims. 
Rev. Stat. N. J., pt. 2, $160, and pt. 1, § 106. 

Whether such legislation does not come within the 
constitutional provision prohibiting the taking of pri- 
vate property for public purposes without just com- 
pensation is an inquiry,which though perhaps pertinent 
does not come within the provisions of this article. 
It is merely an illustration, drawn from legislation, 
of the new and revolutionary view, already exem- 
plified in the decisions of some of our courts, which is 
being taken of the province in which the judicial 
power should be exercised, and adds the stamp of leg- 
islative authority to the system toward which we are 
rapidly drifting by which courts will sit part of the 
time to declare the law and part of the time to run 
railroads. 

The course and results of railway receiverships in 
this country formsa disastrous chapterin our finan- 
cial and corporate history. Not only have the bond- 
holders chiefly interested generally been improved out 
of their property, but in many instances the courts 
have been saddled with an incubus whose weight has 
been increased by each year of judicial, but injudi- 
cious, management. Every lawyer who has had occa- 
sion to look into the question of railroad receiverships 
is familiar with the instructive history of the Ver- 
mont and Canada, and Vermont Central railroads. 
The Vermont and Canada company leased its road to 
the Vermont Central. In 1861, in order to collect the 
rent, which had not been paid, the lessor company got 
a receiver appointed who took possession of both 
roads. The receivership lasted upward of twenty 
years. During this time the receivers extended their 
field of operations by leasing a number of other rail- 
roads and steamship lines, and otherwise embarked in 
extensive undertakings, which attendant circum- 
stances appear to have persuaded both themselves and 
the court were for the best interests of the property 
in their hands. Finally both roads became not only 
utterly bankrupt, but loaded with an indebtedness 
caused by the issue of receivers’ certificates which 
swallowed up the whole property. Vermont & Canada 
R. Co. v. Vermont Central R. Co., 50 Vt. 500; Lang- 
don v. Vermont & Canada R. Co., 53 id. 228; S.C., 54 
id. 593, 613. 

Read in the light of the history of these railroads the 
remarks of Judge Barrett in one of the above cases (50 
Vt. 570, 571) upon the intrinsically temporary nature 
of a receivership seem almost ironical. This however 








is but a single though striking illustration of what may 
be and has been the result of running railroads by 
equity with the help of receivers’ certificates. 

A rapid development in the theory of the proper 
scope of these certificates, and the circumstances un- 
der which they should be issued, has been the natural 
result of the enlarged sphere which the courts have 
made for themselves iu the managemsnt of insolvent 
corporations. The practice of authorizing the issue of 
receivers’ certificates of indebtedness, to take priority 
of antecedent liens, is a comparatively modern inven- 
tion, and the product of American ingenuity. The 
fountain has of course long existed in the power of a 
court of equity to exercise its jurisdiction in the pro- 
tection and preservation of the trust funds in his 
hands, by permitting, for: example, a mortgagee in 
possession to make such repairs as may be absolutely 
necessary for the preservation of the mortgaged prem- 
ises. But this particular stream has been diverted 
through American soil, broadening as it goes until it 
has become a lake upon which the prior lienor floats 
uncertain how far from the starting point of first lien 
he is going to land. 

The issue of receivers’ certificates has never been 
authorized bp the English courts. It was unknown in 
this country until within the last twenty-five years. 
“ This kind of certificates,’’ said Judge Van Brunt in 
a recent case, ‘‘is another of these modern improve- 
ments in reference to the administration of the affairs 
of an insolvent corporation by which the first lien 
given by his contract to a creditor loaning his money 
to a corporation is made by the court subordinate toa 
subsequent creditor.’”” But wherever and whatever 
its origin, it is now a firmly-established fact in Ameri- 
can corporation law. In one or two instances the is- 
sue of receivers’ certificates has perhaps proved bene- 
ficial to the bondholders. In the vast majority of 
cases it has resulted in the property being “* preserved 
and protected ”’ entirely out of their hands. 

Starting with the proposition that a court of equity 
might authorize the issue of receivers’ certificates to 
repair and preserve a railroad, of which the court has 
taken possession, by a broad interpretation of their 
discretionary power we have, by successive steps, seeu 
it held that they should be issued to raise funds for 
rebuilding, building and completing insolvent roads, 
and to extend the insolvent system by leasing and 
completing the construction of other roads. Stanton 
v. Alubama & Chattanooga Railroad, 2 Woods, 506; 
Meyer v. Johnston, 53 Ala. 237; Kennedy v. St. Paul, 
etc., Railroad, 2 Dill. 448; Jerome v. McCarter, 94 U. 
S. 734; Wallace v. Loomis, 97 id. 162; Gilbert v. Rail- 
road, 33 Gratt. 586. 

In Gibert v. Railroad, 33 Gratt. 586, we have it laid 
down that the exercise of the judicial discretion in the 
preservation, protection and enlargement of the value 
of the property should only be bounded by the powers 
of the corporation itself. In refreshing contrast to 
such doctrine are the conservative utterances of 
another court, which unfortunately appears to stand 
almost alone against the current, that it is not a judi- 
cial duty to build railroads, and the consent all of the 
parties interested in the property cannot make it one, 
and there is no difference in principle between a court 
building a railroad by the issue of receivers’ certifi- 
cates, and making extensive repairs and betterments 
approximating the original cost of construction by 
better means. Credit Co. of London v. Arkansas 
Cent. Railroad, 15 Md. 46. 

But not only does it appear to be the generally ac- 
cepted view—however much it may be doubted and 
denounced in the abstract—as Hlustrated by numerous 
concreté instances, that the consent of all the parties 
interested cun aud does make it a judicial duty to 
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manage and build railroads by the issue of receivers’ 
certificates, but the principle has even been pushed so 
far that it has been held that a court of equity can 
take possession of a railroad and postpone prior con- 
tract liens by the issue of receivers’ certificates_against 
the strenuous opposition of prior lienors. For such 
has been the decision of the Supreme Court of Ala- 
bama after a long and ostensibly careful examination 
of the question. Meyer v. Johnston, 53 Ala. 237. And 
a dictum of Mr. Justice Bradley’s leaves it to be in- 
ferred that such would be the opinion of the Supreme 
Court of the United States, for in Wallace v. Loomis, 
97 U. S. 162, it is said that the right of a court of 
equity to authorize the receivers of railroads to raise 
money for their preservation and management by the 
issue of receivers’ certificates “ is undoubtedly a power 
to be exercised with great caution, and if possible with 
the consent or acquiescence of the parties interested 
inthe fund.” Itis to be hoped that when the ques- 
tion comes squarely before the Supreme Court no such 
dangerous qualifying phrase as “‘if possible”’ will be 
used, but rather that it may be distinctly held that 
such certificates can be issued *‘ only with the consent 
or acquiescence of the parties interested in the fund,”’ 
in order that it may be firmly established that the ob- 
ligation of contracts can no more be impaired by the 
exercise of judicial discretion based upon fallacious 
considerations of temporary expediency than by legis- 
lation. 

There is but one check and remedy for this growing 
tendency toward practically permanent receiverships 
clothed with dangerously extensive powers—a system 
which is burdensome to the courts, injurious to the 
property, an encouragement to unscrupulous stock- 
jobbing attacks upon corporations, and obnoxious to 
sound principles of law and publie policy — and that is 
to cause the principle to be distinctly understood and 
practically applied that when a bill is filed by mortga- 
gees to obtain possession or a decree of foreclosure, 
and it becomes necessary to appoint a receiver, he 
should not be continued any longer than is absolutely 
necessary for the plaintiffs by the exercise of the 
greatest diligence to obtain and put into effect a final 
decree, and that any delay or want of good faith in 
this respect should result in his immediate discharge. 
Dow v. Memphis & L. R. Co., 20 Fed. Rep. 269. And 
furthermore that if it becomes imperatively necessary 
to raise money for any such purpose as building the 
insolvent roads, the persons interested in the property 
should be compelled, whenever possible, to “‘reorgan- 
ize the enterprise on the basis of existing mortgages as 
stock, or something which is equivalent, and by a new 
mortgage with a lien superior to the old, raise the 
money which is required without asking the courts to 
engage in the business of railroad building.”’ Shaw v. 
Railroad Co., 100 U. S. 605. 

It is only by adherence to some such sound and com- 
mendable doctrine as these, and by resisting the temp- 
tation to wander after the will o’ the wisp of the 
“best interests of the trust fund” into the illim- 
itable bog of receivership mismanagement, that the 
courts can keep this branch of the law in regard to in- 
solvent corporations on that safe and solid ground 
from which it has of late years been departiug. 

LAWRENCE GODKIN. 
—_ >- 
BANK—DOMESTIC NOTE—AGENT FOR COLLEC- 
TION. 


OHIO SUPREME COURT COMMISSION, 
JANUARY TERM, 1885. 


BANK V. BUTLER.* 


The owner of a domestic note left it with a bank for collec- 
tion, and if not collected to fix the liability of an indorser. 


*S. C., 41 Ohio State Reports, 519. 











There was po agr t for tion It 
not having been paid at maturity, the bank, according 
to a general usage of the place, handed it toa reputable 
notary for presentment and protest. 

Held, that the notary was the sub-agent of the owner,and the 
bank is not answerable for a default of the notary in 
making presentment for payment whereby the liability of 
the indorser was released. 


oo to the District Court of Gallia county. The 
opinion states the facts. 


Samuel A. Nash, for plaintiff in error. 


W. H. C. Ecker and D. B. Hebard, for defendant in 
error. 

Martin, J. In May, 1876, Butler, the owner of a 
promissory note payable June 17, 1876, made by one 
Croninger, who was insolvent, and which was indorsed 
by a responsible indorser, left it for collection with 
the First National Bank of Gallipolis. It was dated 
at Gallipolis, and no place of payment was named on 
it. When he left it he told the president of the bank 
that he, the president, understood it, and that he 
should take the legal steps to collect it; and he testified 
that he then supposed the bank officers would do what 
was necessary to be done in making the collection. It 
was not paid when due, and was handed to a reputable 
notary residing at Gallipolis for demand and protest. 
Croninger at that time resided with kis family on a 
farm some three or four miles from Gallipolis. Shortly 
before and for a long time he bad resided in Gallipo- 
lis. The notary failed to make demand, but protested 
the note and gave notice. Butler reimbursed the bank 
the amount of the notary’s fee, and sued the indorser, 
who was adjudged released on account of the notary’s 
negligence. The bank had no agreement for compen- 
sation as collecting agent, nor any expectation other 
than the incidental advantage pertaining to such ser- 
vice. 

The original action against the bank was brought by 
Butler in the Common Pleas of Gallia county, count- 
ing on the notary’s negligence, and alleging that he 
had placed the note in the bank for collection, and 
had directed it to collect or legally protest the same. 
On atrial in the Common Pleas, Butler took judg- 
ment. A bill of exceptions was allowed, and the Dis- 
trict Court on error aflirmed the judgment. To obtain 
a reversal of that affirmance the case is here. 

The only question that need be noticed is whether 
the notary, under the facts stated, was the agent of 
the bank or the sub-agent of Butler. 

In Reeves v. Bank, 8 Ohio St. 465, the plaintiffs, 
Reeves, Stevens & Co., left for collection with the 
Commercial Bank of Toledo, a branch bank of the 
State Bank of Ohio, their draft, duly indorsed by 
them, for $500, on Buckingham & Co., of New York, 
which was forwarded to the American Exchange Bank 
of New York, and was paid and credited to the Com- 
mercial Bank. The Commercial Bank failed, and ite 
assets, by force of the statute, passed into the custody 
of the State Bank. When the draft was paid to the 
American Exchange Bank it had no notice that it was 
not the property of the Commercial Bank, its appar- 
ent owner, which was then apparently solvent. The 
action was against the State Bank as repsesentative of 
the Commercial Bank, counting on the averment that 
the Commercial Bank was the sub-agent of the plaint- 
iffs, and that the proceeds of the draft was their 
money. The essential points ruled were that the Com- 
mercial Bank was responsible to the owners of the 
draft for the conduct of the New York bank and for 
the proceeds of the draft immediately on its collec- 
tion, and that the New York bank was the agent of 
the Commercial Bank, aud not the sub-agent of 
Reeves, Stevens & Co. 





48 


THE ALBANY LAW JOURNAL. 








Admissible deductions from the opinion and the au- 
thorities quoted and approved are: 

1. That the Commercial Bank in taking the draft for 
collection agreed to collect it. That whilst it impliedly 
agreed to transmit it to a reliable correspondent, 
this was simply incidental to the principal object in 
view. 

2. That the acceptance of the draft for collection 
was prima facie evidence that the service was not re- 
garded as gratuitous; and that it was one of many 
similar transactions yielding an aggregate profit, and 
therefore evidence of a valuable consideration. 

8. That the Commercial Bank was under the respon- 
sibility of the general engagement when it necessarily 
engaged the services of its correspondent at New 
York; and that its correspondent was of its own se- 
lection, and was a mere instrument used by it in car- 
rying out its contract. 

4. That a collecting bank is liable not only fora 
default of its own officers, but also for that of its cor- 
respondent in the absence of an agreement, express or 
implied, with the owner varying such liability. 

These rulings and inferences of that well-considered 
case are to be kept in mind in reaching a conclusion in 
the present case. The question is one of interpretation 
of the contract. It has proved to be difficult of solu- 
tion, and has led to an irreconcilable conflict in the au- 
thorities. 

The opposite view is to the effect that the collecting 
bank, though liable for the default of its own officers 
and common agents, yet when a duty in course of col- 
lection is necessarily intrusted to a sub-agent, the risk 
of negligence rests upon the owner of the paper, in the 
absence of an agreement for compensation (other than 
the incidental advantage of the service), indicative of 
an intent to warrant against loss from negligence of 
such sub-agent. 

ln our view of the facts of this case the judgment 
here must be the same, no matter which doctrine as to 
the general rule of law should be accepted. And we 
have endeavored to set forth the principles already 
adjudicated in this State with sufficient clearness to 
avoid misunderstanding as to the scope and effect of 
our decision. All the authorities agree that the gen- 
eral liability, whatever it may be, incurred bya bank 
in taking for collection commercial paper, foreign or 
domestic, may be varied by agreement, express or im- 
plied, of the parties. In this case it is sought to charge 
a bank at Gallipolis, to which a note was delivered for 
collection dated at Gallipolis, and not made payable at 
any particular place, for the negligence of a resident 
notary, whereby the liability of a responsible indorser 
was released. 

No complaint whatever is made of the bank or its 
conduct in the business, except as it may be held to be 
responsible for the acts of the notary as its assumed 
agent. And thus, as has been stated, the only ques- 
tion is whether the notary was tke agent of the bank 
or the sub-agent of Butler. 

In this State the office of notary public is established 
by statute. Rev. Stat., § 110, et seg. Careful provision 
is made for the appointment of the officer. He receives 
a commission, and is required to give a bond and take 
an official oath. He is also required to have an official 
seal, and keep aregister, which is declared a public 
record, with provision for its perpetual preservation. 
One of his duties is ‘‘to receive, make and record no- 
tarial protests,” and his instruments of protest are de- 
clared prima facie evidence of the facts therein certi. 
fied. All bankers, cashiers, tellers or clerks of banks 
are disqualified to hold the office; and directors, stock- 
holders, attorneys, agents and all other persons hold- 
ing official relations to any bank are incompetent to 
act as notary in instances where such bank is inter- 





ested. The policy of the act is to secure competent 
and disinterested service, and to encourage the em- 
ployment of a notary as an independent officer free 
from bias. But the statute does not require a protest. 
It renders it inconvenient to dispense with the ser- 
vices of a notary, and as an inducement to employ 
him, as well as for convenience, makes this act prima 
facie evidence of demand and notice. In his petition 
Butler avers that he directed the bank to collect the 
note or legally protest it. He had the right to dictate 
the mode of fixing the indorser’s liability, or of waiv- 
ing the performance of that duty altogether. Strictly 
taken, this discretion divested the bank of discretion 
to select a private agent, and made the notary his own 
agent. The case however should not now, if at all, 
turn on such a construction. It should appear that 
such was in spirit the direction actually given, or was 
the natural import in the circumstances stated of the 
delivery of the note for collection. 

Before the passage of the act referred to a notary 
frequently sustained a double relation in making a 
protest, acting both as public officer and as an officer 
of the bank, or its agent or attorney under its private 
employment. But under the statute bankers through- 
out the State have, generally, if not altogether, dis- 
continued private employment and relied solely on 
the notary as an independent officer. We think that 
under our legislation and in the circumstances stated, 
a bank’s customer in the act of delivering for collec- 
tion must be held to contemplate the preference given 
by aprotest and to direct the employment in due 
course of a notary; and that the bank in taking the 
paper for collection agree to collect it if paid, and if 
not paid, to hand it to areputable notary in season. 
We think this may be said to be the natural import of 
the act of delivery by the one and of taking by the 
other, especially in a jurisdiction where the notary 
can act only as an independent public officer. What- 
ever were the duties of the bank, they are not in- 
volved here. No complaint is made in respect to 
them. 

This case differs widely from the Reeves case, supra. 
In that case the customer of course was indifferent as 
between distant reputable correspondents. The draft 
was indorsed to the bank and forwarded and treated 
os its own, and as pointed out by Judge Brinkerhoff, 
the consideration for its undertaking was not only the 
incidental advantage usually arising from the tempo- 
rary possession of the fund, but also the advantage of 
having it in Eastern Exchange, which to a certain 
limit it was required by its charter to have, and which 
at that time commanded a premium. 

In Hoover v. Wise, 91 U. 8. 308, the doctrine is very 
broadly announced that a mere collecting agency is 
responsible for all agents employed in the course of 
collection; and that such agency has all the rights and 
is subject to all the liabilities of an independent con- 
tractor; and Reeves v. Bank, supra, is cited and ap- 
proved on the supposition that it is in point. 

In Britton v. Niccolls, 104 U. 8. 757, the defendants 
were bankers at Natchez, Miss., and received for collec- 
tion (through a bank in Illinois as agent for transmission 
only) two promissory notes, both dated at Natchez, 
witn no place of payment named in either. They were 
handed to a reputable notary for demand and protest. 
He failed to make demand, but protested the notes 
and gave notice. The action was to recover for the 
notary’s neglect whereby a responsible indorser was 
released. The statute of Mississippi relating to nota- 
ries was in substance the same as that of this State. 
Thus that case is on all fours with the one under con- 
sideration. 

Tho court held the action not sustainable. Field, J., 
in delivering the opinion of the court, thus states the 
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conclusion arrived at: ‘‘It is enough here that the no- 
tary was not in this matter the agent of the bankers. 
He was a public officer, whose duties were prescribed 
by law, and when the notes were placed in his hands 
in order that such such steps should be taken by him 
as would bind the indorsers if the notes were not paid 
he became the agent of the holder of the notes. For 
any failure on his part to perform his whole duty, he 
alone was liable; the bankers were no more liable than 
they would have been for the unskillfulness of a law- 
yer of reputed ability and learning to whom they 
might have handed the notes for collection in the con- 
duct of a suit brought npon them.’”’ The decision does 
not purport to subvert the general rule adopted in 
Hoover v. Wise, supra, and must have been regarded 
as in harmony with it, and as consistent with legal 
analogies. 

In Gerhart v. Boatman’s Savings Inst., 38 Mo. 60, 
the sole question was as to the liability of the defend- 
ant for the default of the notary as to giving notice to 
an indorser of a note which the defendant had re- 
ceived for collection. It appeared that the defendant 
had appointed the notary and required him to give 
bond for the due performance of his duties. At that 
time there had been no authoritative adjudication in 
in Missouri as to the general rule of law on the sub- 
ject. The action was sustained. The opinion, with- 
out announcing ageneral rule, concludes thus: ‘‘ The 
defendant having appointed the notary by the year, 
and required a bond for the faithful performance of 
his duties, made him Its agent and an officer of the 
bank, * * * The notary in this instance was not 
acting in the character of an independent officer in 
discharge or execution of a duty devolved upon him 
by law, but as the agent of the defendant.” 

Judgment reversed. 
sibilities 
TAX PAYERS ACTION UNDER ACT 1872—AUDIT 
OF CLAIMS—REJECTED BY PRIOR. 
BOARD, 


NEW YORK COURT OF APPEALS, MARCH 3, 1885. 


OsTERHOUDT V. RIGNEY.* 


Atown board of audit has no power to audit and allow 
claims which have been passed upon and rejected bya 
prior board. 

An action to vacate an audit, by a town board of audit, of a. 
claim which the board had no authority to allow, or 
where the audit was fraudulent and collusive, and to re- 
strain the collection of tax therefor, may properly be 
brought by a tax payer under the act of 1871, ch. 161, “for 
the protection of tax payers.” 

The right to maintain an action under said act is not con- 
fined to cases where before its passage an equitable ac. 
tion could have been brought by the town for the same 
relief. 

The rule that the acts of a board of audit within its jurisdic- 
tion, in the absence of fraud or collusion, are final and 
conclusive, and cannot be questioned in a collateral pro- 
ceeding, has not been abrogated by that act. 


PPEAL from judgment of General Term, third de. 

partment, entered upon an order affirming a 

judgment in favor of plaintiff, entered upon the re- 
port of areferee. The opinion state the facts. 


F. L. Westbrook, for appellant. 
M. Schoonmaker, for respondent. 


ANDREws, J. This action was brought by the 
plaintiff in his capacity as tax payer of the town of 
Kingston, to vacate the audit of certain bills audited 





*To appear in 98 N. Y. 








in favor of the defendant, Rigney, by the board of 
audit of the town at their annual meeting in Novem- 
ber, 1878, on the ground that such audits were illegal 
and without authority. The action was commenced 
after the schedule of audited accounts had been de- 
livered by the board of audit to the supervisor, but 
before any action had been taken by the board of su- 
pervisors for levying upon the town the amounts em- 
braced in the schedule. The supervisor of the town 
and the board of supervisors of the county were joined 
with Rigney as defendants, as were also certain per- 
sons Claiming as assignees of Rigney, and in addition 
to the relief for the vacation of the audits, an injunc- 
tion was prayed, restraining the board of supervisors 
from proceeding to levy a tax upon the town of King- 
ston for the payment of the claim of Rigney, and the 
supervisor of the town from paying the same. 

The temporary injunction granted in the first in- 
stance was modified by allowing the board of super- 
visors to levy a tax upon the town of Kingston for the 
payment of Rigney’s claim, in connection with the 
other town charges, and the amount thereof has 
been collected and paid over to the supervisor of the 
town. 

The point is strongly urged that admitting the facts 
stated in the complaint, and that the board of audit 
in auditing the Rigney claim acted illegally and with- 
out jurisdiction, nevertheless the plaintiff having no 
other interest than one in common with all other tax 
payers of the town, cannot in his character of tax 
payer maintain an equitable action to revise or annul 
the action of the board of audit in auditing the claim, 
or to restrain its collection and payment. If this con- 
tention is well founded, it disposes of the case with- 
out examination of the merits. 

It was undoubtedly the settled law prior to the en- 
actment of chapter 161 of the Laws of 1872, that the 
review and corrections of errors, mistakes, or abuses 
in the exercise of the powers of inferior and subordi- 
nate jurisdictions, and the official acts of public offi- 
cers, in the absence of fraud or corruption, was exclu- 
sively of legal cognizance, of which courts of equity 
had no jurisdiction. 

This doctrine was declared by the chancellor in the 
early case of Mooeres v. Smedley, 6 Johns. Ch. 28,which 
was an action by a tax payer to enjoin the collection 
of an alleged illegal tax, and the relief was denied, the 
chancellor saying: ‘1 cannot find, by any statute, or 
precedent, or practice, that it belongs to the 
jurisdiction of chancery, as a court of equity, to 
review or control the determination of the supervis- 
ors in their examination and allowance of accounts as 
chargeable against their county, or any of its towns, 
and in causing the moneys so allowed to be raised and 
levied.’’ The principle of this decision has been 
steadily maintained and applied by the courts, and it 
has been repeatedly held that a tax payer in his char- 
acter as such, whose position was not different from 
that of the whole body of tax payers, had no such in- 
terest as entitled him to resort toa court of equity, to 
revise, restrain, or set aside the action of town or 
municipal authorities upon an allegation that their 
acts were unauthorized and illegal, or that unless ar- 
rested they would subject the plaintiff to unjust or 
illegal taxation. Doolittle v. Supervisors, etc., 18 N. 
Y. 155; Roosevelt v. Draper, 23 id. 318; Kilbourne v. St. 
John, 59 id. 21; Guest v. City of Brooklyn, 69 id. 506. 
The relegation of the tax payer, under this doctrine, 
exclusively to legal remedies for relief, amounted in 
many cases to its practical denial. The case before us 
is an illustration. 

The powers exercised by boards of audit are judicial 
intheir nature. Vedder v. Superintendents, 5 Den. 
564. <A certiorari therefore lies to review their action, 
and as it concerns the public interests, any citizen 
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who may be affected by their proceedings, may, we 
suppose, be relator. See People v. Collins,19 Wend. 56. 
But not only is the issuing of the writ discretionary, 
but to be effectual, it must be prosecuted while the 
board of audit has jurisdiction of the proceedings. Its 
jurisdiction of accounts presented for audit, terminates 
with the delivering to the supervisors of the schedule 
of audited accounts, and after that has been done, a 
certiorari directed to the board would be fruitless. 
Nor would the visit lie to the board of supervisors, for 
the reason that that board exercise no judicial func- 
tion in levying a tax for town charges, but under the 
statute performs a purely ministerial duty. People v. 
Supervisors, etc., 1 Hill, 195. The remedy by certiorari 
therefore must be taken, if at all, before the delivery 
of the certificate of audited accounts to the supervi- 
sor, and it is not till after this has been done that the 
public can be supposed to know what accouuts have 
been presented to, or audited by the board. 

The same considerations apply to the remedy by 
mandamus. The wrong cannot usually be known 
until itis too late toapply the remedy. 1 Hill, 195, 
supra; People ex rel. Lawrence v. Board of Sup., etc., 73 
N. Y. 173. 

The remedy ofatax payer to recover back-money 
collected on an illegal audit, is dilatory and uncertain. 
The collector having a warrant, regular on its face, is 
protected. The board of supervisors in issuing the 
warrant, performs amere mandatory duty (see Peo- 
ple v. Supervisors, etc., 11 N. Y. 575), and if the audi- 
tors could be made liable, or the money he recov- 
ered from the person who had received it, it is a 
remedy which follows the consummation of the 
wrong. 

The town would not, under the doctrine of Loril- 
lard v. Town of Monroe, 11 N. Y. 392, be liable to re- 
fund the tax, nor as held by Denio, J., in his opinion 
in Town of Guilford v. Supervisors, etc., 13 N. Y. 147, 
could the town as the representative of the tax payers 
maintain an equitable action to restrain its collection. 
But the plaintiff relies for his right to maintain the 
action upon the law of 1872, to which we have referred, 
and we are of opinion that an action to vacate the 
audit of an illegal claim, which a board of audit had 
no authority or jurisdiction to audit, or when the 
audit was fraudulent or collusive, and to restrain the 
collection of a tax therefor, may be maintained by a 
tax payer under the act. The act first came under the 
consideration of the court in Ayers v. Lawrence, 59 N. 
Y. 192, which was an equitable action brought by cer- 
tain tax payers of a town, to restrain commissioners 
appointed under the Town Bonding Act of 1869, from 
issuing the corporate bonds of the town, on the ground 
that the proceedings under which they were acting 
were void. 

The act was again considered in Metzger v. Attica, 
ete, R. R., 79 N. Y. 171, which was a similar action by 
tax payers to restrain the defendants from negotiat- 
ing town bonds issued to it by commissioners, and to 
compel their delivery up and cancellation. In both 
cases the court maintained the action, although in 
both there would have been a good defense to the 
bonds at law. 

The court in Ayers v. Lawrence, in construing the 
words “ waste orinjury to any property, funds or es- 
tate of such county, town,” etc., declared that ‘‘upon 
a fair and reasonable interpretation, they embrace not 
only property and funds in possession, but the credit 
and the power of taxation, and every process and 
means by which the municipal corporation can be 
charged primarily, or the taxable property within its 
limits bounded,” and in Metzger v. Attica, etc., R. Co., 
the court in answer to the objection that the bonds 
being void on their face was no ground for equitable 





interference, said: ‘‘This might be so, if the ques- 
tion turned upon the exercise of the general jurisdic- 
tion of a court of equity, but it does not.” 

It is clear, we think, within these decisions, that the 
action is properly brought under the act of 1872. The 
complaint avers the essential facts—the status of the 
plaintiff, the illegal audit, the threatened injury by 
which the property of the tax payers will be burdened. 
The purpose, if accomplished, will be a waste and in- 
jury within the act, and the statute gives a prevent- 
ative remedy. We cannot assent to the claim that the 
act givesaright of action in a case like this, only 
where before the act an equitable action could have 
been brought by the town for the same relief. The 
cases we have cited render it very doubtful whether 
the town could maintain an action of this charac- 
ter. 

Indeed the case of Moores v. Smedley dves not pro- 
ceed upon any distinction between an action by a tax 
payer and an action by the town, but upon the broad 
principle that the remedy for the void or illegal act of 
a subordinate jurisdiction, imposing taxation, is legal 
and not equitable. But the statute of 1872 has not 
abrogated the rule that the acts of a board of audit, 
within its jurisdiction, in the absence of fraud and 
collusion, are final and conclusive, and cannot be 
questioned ina collateral proceeding. Whether the 
claim is a proper town or county charge, in a case 
where it is doubtful and rests upon disputed evidence, 
and what amount shall be allowed when not fixed by 
statute, are questions which the statute commits to 
the determination of the board of audit, and however 
much it may err in judgment upon the facts,so long 
as it keeps within its jurisdiction, and acts in good 
faith, its audit cannot be overhauled, but is final as 
well as to the tax payers as to the claimant. Sup’vrs 
v. Briggs, 2 Den. 26; People ex rel. v. Sup’vrs, ete., 45 
N. Y. 200. 

It would be intolerable to permit a tax payer, upon 
a mere allegation of error in the course of the proceed- 
ings of boards of audit in matters within their juris- 
diction, to compel the Supreme Court in a collateral 
action to re-examine claims allowed upon tbeir mer- 
its, and to approve or reverse the proceedings upon its 
own view of the justice or equity of the claim. The 
adjudication of aboard of audit proceeding regularly 
within its jurisdiction, establishing a claim against a 
town, although the ailowanuce may be excessive, or 
although it may errin its conclusion upon the facts, 
does not constitute waste or injury to the property of 
the town, within the act of 1872. It is the tribunal to 
which the Jaw has committed the settlement and ad- 
justment of town charges, and the purpose for which 
it was created would be defeated if its decision could 
be drawn into controversy in the courts whenever an 
error of judgment should be alleged. But boards of 
audit in allowing accounts are limited to the powers 
conferred upon them by the statute; and when they 
transgress these limitations, their acts, like those of 
any other tribunal of limited jurisdiction, are void. 
If forexample, a board of town or county auditors 
should allow a claim which was plainly neither a town 
nor county charge,its determination would be void,for 
the reason that such charges only are within its jur- 
isdiction. People v. Lawrence, 6 Hill, 244; Supervis- 
ors, etc., v. Ellis, 59 N. Y. 620. The same result would 
follow if the account presented and allowed was one 
which the board, by reason of the omission of some 
indispensable condition, had no right to consider. For 
example, the statute declares that no account shall be 
audited by town auditors for any services and dis- 
bursements unless made out in items and verified by 
the claimant. Laws of 1847, ch. 490. 

The statute regulating the manner of auditing ac- 
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counts of overseers of the poor prescribes that no 
credit shall be allowed for moneys paid, unless it shall 
appear that such payment was made pursuant to a 
legal order of a justice of the peace. 1 Rev. Stat. 627 
§ 52. 

The object of these provisions is the protection of 
tax payers against false and fraudulent claims, and 
are clearly mandatory upon the board. A plain disre- 
gard by a board of audit of these provisions would 
render their action a nullity, and acharge so created 
would, we think, constitute waste and injury within 
the act of 1872. 

The claim of Rigney, the audit of which is assailed 
in this action, presented tothe board of audit in No- 
vember, 1878, was for services and disbursements as 
overseer of the poor of the town of Kingston, to which 
office he had been elected in March, 1877. The account 
presented amounted in the aggregate to $4,325.75, and 
included thisitem: ‘ Old bill of 1877, $1,100.’’ The 
board audited the account at the gross sum of $3,725.75. 
It does not appear what items were disallowed, or on 
what particular ground the disallowance of $600 pro- 
ceeded. Without referring to the evidence in detail, 
we think it establishes with reasonable. certainty that 
in November, 1877, Rigney presented for audit to the 
then board of town auditors accounts as overseer of 
the poor, amounting in the aggregate to $3,174.09, 
which were allowed at $2,084.95, which sum he subse- 
quently received, and that the item of $1,100 for the 
“old bill of 1877,’ included in his account in 1878, 
represented the portion of the account of 1877, which 
had been disallowed by the board of that year. In 
substance Rigney presented to the board of 1878, for 
reaudit, an account, part of which had been rejected 
by a prior board, and the board of 1878 readjudged 
and allowed in whole or in part the account which the 
prior board had rejected. The question is therefore 
presented as to the power of a board of audit to audit 
and allow claims which have been passed upon and re- 
jected by a prior board. 

The rule which forbids the reopening of a matter 
once judicially determined by a competent jurisdic- 
tion, applies as well to the decisions of special and sub- 
ordinate tribunals as to decisions of courts exercising 
general judicial powers. See Van Wormer v. Mayor, 
etc., 15 Wend. 262; White v. Coatsworth, 6 N. Y. 137. 
The decisions of boards of audit have been considered 
as embraced within the principle. Supervisors of 
Chenango v. Birdsal/, 4 Wend. 453; People v. Super- 
visors, etc., 35 Barb. 408; Peop/e v. Stocking, 50 id. 573; 
Supervisors v. Briggs, 2 Den. 26. 

There is no express power conferred on a board of 
town auditors to reverse the decisions of a prior board. 
The system of town audit contemplates an annual or 
semi-annual adjustment of town accounts. The su- 
pervisors are required to cause the amounts specified 
in the certificate of the auditors to be levied upon the 
town, and they cannot reverse or review the action of 
the auditors. Laws of 1848, ch. 305, §4. All the ar- 
rangements of the statute look to asummary and com- 
plete determination by the auditors in respect to 
claims presented for audit. It would certainly occa- 
sion great inconvenience, and open the door to fraudu- 
lent practices, if an account once considered and re- 
jected on the merits could be presented to any sub- 
sequent board of audit forre-adjudication. The qual- 
ification is of course to be observed that the prior de- 
cision was upon the merits. If aclaim presented is 
disallowed because not presented in proper form, or 
because not properly verified or accompanied with 
proper vouchers, or for any reason not involving a de- 
termination upon the merits, the claim has not been 
adjudicated, and it is open to the claimant to present 
it to a subsequent board, 





The case of People ex rel. Hotchkiss v. Supervisors, 
etc., 65 N. Y. 222, involved the question of the power 
of a board of supervisors which had audited a claim 
for bounties for volunteers furnished by the plaintiff 
under a contract with the county, to revoke the audit 
on discovering that the county, with the consent and 
connivance of the plaintiff, had been deprived of the 
credit which was the sole consideration of the con- 
tract. Wedo not doubt that that case was well 
decided, but it does not touch the point now in ques- 
tion. 

Our conclusion is that the board of town auditors in 
1878 had no authority to re-adjudge any part of the 
claim of Rigney, which had been rejected by the prior 
board upon the merits. It was no longeran open ac- 
count ora town charge. That it was rejected upon the 
merits, is found by the referee. This finding was war- 
ranted by the facts. Without indulging in any pre- 
sumption, the circumstances under which the claim 
was presented, the fact that the disallowance was of a 
percentage upon the entire account after an examina- 
tion of the items, indicate that the disallowance 
did not proceed upon any question of form, and the 
defendant, Rigney, having accepted the sum at which 
the account was audited, is concluded from objecting 
to the method adopted by the board in ascertaining 
the amount to be allowed. 

The principal remaining question relates to that 
part of the account audited to Rigney in 1878, not in- 
cluded in the account of 1877. 

(Omitted. ] 


Judgment affirmed. 
All concur. 
eminciclbiasseaiiae 


NEW YORK COURT OF APPEALS ABSTRACT, 

EvipENcE—CODE OF CIVIL PROCEDURE, § 829—IM- 
PROPER EXCLUSION.—The plaintiff, suing as an execu- 
tor of the estate of his mother, was called as a witness 
on the trial to sustain the action, and testified that the 
notes, for the conversion of which suit was brought, 
were for some time previous to his mother’s death 
kept in a tin trunk under the bed in the room occu- 
pied by her, and that he saw them there upon the 
morning before she died; that upon examining the 
trunk on the following morning he found that the notes 
had been abstracted. They were afterward found in 
defendant’s possession, who, when they were de- 
manded of him, refused to surrender them. ‘his evi- 
dence, showing the possession of the property by the 
testatrix immediately before her death, with the other 
facts proved, presumptively establishes the plaintiff's 
right to recover. He also testified to facts showing 
the presence of the defendant in the room where the 
notes were kept during the last hours of his mother’s 
illness, and the opportunity thereby afforded him to 
obtain unauthorized possession of them. The defense 
sought to be established was an alleged gift of the 
notes by the testatrix to the defendant several days 
before her death, and some evidence was given in its 
support. The defendant was then called as a witness 
in his own behalf, and the following question was put 
to him by his counsel]: ‘I would ask you whether you 
took those notes from any trunk or any person?”’ 
This was objected to by plaintiff's counsel, excluded 
by the court, and the defendant excepted. The de- 
fendant also testified to a conversation between the 
testatrix and one Mrs. Merritt, occurring in his pres- 
ence some two days before the death of the testatrix. 
He then offered toshow by his own evidence that at the 
time of this conversation he had possession of the notes. 
This was also objected to by the plaintiff, excluded by 
the court, and an exception was taken to the ruling. 
Held, error. It is difficult to lay down any general 
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rule which shall cover all the possible transactions, 
but it is safe to say that when a party gives material 
evidence as to extraneous facts which may or may not 
involve the negation or affirmation of the existence of 
a personal transaction or communication with a de- 
ceased person, the adverse party, although pre- 
cluded from directly proving the existence of such 
communication or transaction, may give evidence of 
extraneous facts tending to controvert his adversary’s 
proof,although those facts may also incidentally involve 
the negation or affiirmation of personal communica- 
tions or transactions. We think this question is con- 
trolled by our decision in Pinney v. Orth, 88 N. Y. 447. 
There a witness had testified to certain interviews oc- 
curring between the defendant and the plaintiff's in- 
testate during his life-time, and it was held competent 
for the defendant to testify that he never had inter- 
views with the deceased person at the place and under 
the circumstances described by plaintiff's witness. 
This decision proceeded, not upon the ground 
that the plaintiff had given affirmative evi- 
dence of personal transactions or communications 
with the intestate, but upen the broad ground that the 
prohibition of section 829 does not extend so far as to 
preclude a party from testifying to extraneous facts 
and circumstances tending to show that a witness for 
an adverse party has testified falsely, even though he 
is thereby called upon to negative the existence of per- 
sonal transactions and communications between him 
self and the deceased. See also Wadsworth v. Heer- 
mans, 85 N. Y. 639. Lewis v. Merritt. Opinion by 
Ruger, C. J. 

[Decided Feb. 10, 1885.] 


MASTER AND SERVANT —NEGLIGENCE OF CO-EM- 
PLOYEE—USUAL RISKS.—Plaintiff’s intestate was one 
of a number of laborers in defendant’s employ, en- 
gaged in repairing a track, the use of which had been 
abandoned, and which had fallen into decay. A con- 
struction train upon which B. was riding ran oft the 
track at a crossing, and he was killed. Rain had fallen 
the night before, and the space alongside the rails for 
the flanges of the wheels to runin had become filled up 
with mud, which had frozen, and so caused the acci- 
dent. TT. was defendant’s general foreman, having 
charge of the work of construction and repairs. He 
had charge of the train at the time of the accident. It 
was his duty to see that the crossings were properly 
cleaned and kept in safe condition. He attempted to 
perform his duty, but failed to doit properly. Held, 
in an action to recover damages, that the negligence 
causing the injury was that of a co-employee, and de- 
fendant was not liable. The fact that the duty was 
imposed upon B. of constructing the entire road did 
not alter his relation as co-employee here. Crispin v. 
Babbitt, 81 N. Y. 516; McCosker v. Long Island R. Co., 
84 id. 77. Breck vy. Rochester, etc., R. Co. Opinion by 
Miller, J. 

{Decided Feb. 10, 1885.] 


STATUTE OF LIMITATIONS—ACKNOWLEDGMENT BY 
ASSUMPTION CLAUSE IN DEED TO SsTRANGER.— 
The maker of certain promissory notes conveyed his 
real estate to his sons, the deed containing a clause to 
the effect that the lands were conveyed subject to and 
charged with the payment of the notes; that they 
formed part of the consideration, and that the grant- 
ees assumed and agreed to pay the same. In an 
action upon the notes, wherein the statute 
was pleaded as a bar, held, that the acknowl- 
edgment in the deed must have been _  in- 
tended to be communicated to and to influence the 
action of the holder of the notes; and as the action 
was commenced within six years ofter such acknowl- 
edgment, that it was not barred. An acknowledgment 





to save a note from the statute of limitations must be 
made to the holder of the note, or to some one acting 
for him. It is not necessary in this case to determine 
whether or not that is a correct statement of the rule, 
for although sanctioned by the weight of authority in 
this State, the cases are not entirely harmonious on the 
subject. Bryar v. Willcocks, 3 Cow. 159; Avery’s case, 
6 Abb. Pr. 144; Stuart v. Foster, 18 id. 305; Winter- 
ton v. Winterton, 7 Hun, 230; Ross v. Ross, 6 id. 80; 
Morrow vy. Morrow, 12 id. 386; Fletcher v. Updike, 67 
Barb. 364; Bloodgood v. Bruen, 8 N. Y. 362; Wake- 
man v. Sherman, 9 id. 85; Pickett v. Leonard, 34 id. 
75. But even if the general rule be as claimed, this 
case is not within the rule. Where the acknowledg- 
ment is to a stranger, and it appears that it was the 
intention that the acknowledgment made to him 
should be communicated to and influence the creditor, 
it is just as effectual to defeat the statute of limita- 
tions as if it had been made directly to the creditor or 
his authorized agent. In Wakeman v. Sherman it was 
said by Gardiner, J.: ‘‘The promise must be made to 
the creditor or some one acting for him; or if made to 
a third person, must be calculated and intended to in- 
fluence the action of the creditor.”” In Winterton v. 
Winterton the abstract of the case is as follows: ‘‘The 
law does not require that the acknowledgment of a 
debt, to render it effectual under the statute should 
be exclusively and wholly made by the debtor to the 
creditor. It will defeat the operation of the statute if 
made to the creditor’s agent,or some person acting 
for him or in his interest, who may be reasonably ex- 
pected to communicate it to him, and on which com- 
munication he may be expected to repose.’’ In 1 Smith 
Lead. Cas,, with Hare & Wall. Notes, page 975, the 
learned annotators say: ‘‘A debt may be revived by 
a promise or admission to a stranger if it sufficiently 
appears that the intention was that the declaration 
made to him should be communicated to and influ- 
ence the creditor.’’ De Freestv. Warner. Opinion by 
Earl, J. 
[Decided Feb. 10, 1885.] 


————_+—__——_ 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

CONSTITUTIONAL LAW —IMPAIRING OBLIGATION 
OF CONTRACT — INSURANCE COMPANY — REGULAT- 
ING BUSINESS—EFFECT OF LEGISLATION.—A State hav- 
ing once granted a charter to an insurance company, 
does not by subsequent legislation, intended to regu- 
late insurance companies according to the require- 
ments of good morals and public policy, impair the ob- 
ligations of acontract,within the meaning of the Con- 
stitution of the United States, even though the effect 
of such legislation be to compel the company to sus- 
pend business. In Mummay. Potomac Co., 8 Pet. 283, 
it was said: “A corporation, by the very terms 
and nature of political existence, is subject to dissolu-~ 
tion by surrender of its corporate franchises, and by a 
forfeiture of them for willful misuse and non-use. 
Every creditor must be presumed to understand the 
nature and incidents of such a body politic, and con- 
tract with reference to them. And it would be a doc- 
trine new in the law that the existence of a private 
contract of the corporation should force upon it a per- 
petuity of existence contrary to public policy, 
and the nature and objects of its charter.” 
See Terrett v. Taylor, 9 Cranch, 51; 2 Kent Com. 304, 
312; Slee v. Bloom, 5 Johns. Ch. 379; Com. v. Far- 
mers’, ete., Bank, 21 Pick. 542; Railroad Co. v. Rock, 
4 Wall. 180; Knox v. Exchange Bank, 12 id. 383. 


*Appearipg in 5 Supreme Court Reporter. 
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An act of legislation which imposes on insur- 
ance companies the necessity of suspending busi- 
ness at any time when their assets are less than the 
amount of their outstanding policies, and four per 
cent thereof, does not bear toward companies char- 
tered by the state the character of an act impairing the 
obligations of contracts between either the State and 
company, or the policy-holder and the company, 
which had to suspend under the legislative condition. 
The case upon the merits, so faras they involve any 
question of which this court may take cognizance, is 
within a very narrow compass. The main proposition 
of the counsel is that the obligation of the contract 
which the company had with the State, in its original 
and amended charter, will be impaired if that com- 
pany be held subject to the operation of subsequent 
statutes, regulating the business of life insurance and 
authorizing the courts in certain contingencies to sus- 
pend, restrain, or prohibit insurance companies incor- 
porated in Llinois from:further continuancein business. 
This position cannot be sustained consistently with 
the power which the State has, and upon every ground 
of public policy must always have, over corporations 
of her own creation. Nor is it justified by any rea- 
sonable interpretation of the language of the com- 
pany’s charter. The right of the plaintiffin error to 
exist as a corporation, and its authority in that ca- 
pacity to conduct the particular business for which it 
was created were granted, subject to the condition 
that the privileges and franchises conferred upon it 
should not be abused, or so employed as to defeat the 
ends for which it was established, and that when so 
abused or misemployed they may be withdrawn or re- 
claimed by the State, in such way and by such modes 
of procedure as are consistent with law. Although no 
such condition is expressed in the company’s charter, 
it is necessarily implied in every grant of corporate 
existence. Terrett v. Taylor, 9 Cranch, 51; Ang. & A. 
Corp. (9th ed.), § 774, note. Equally implied, in our 
judgment, is the condition that the corporation shall 
be subject to such reasonable regulations in respect to 
the general conduct of its affairs as the Legislature 
may from time to time prescribe, which do not mate- 
rially interfere with or obstruct the substantial enjoy- 
ment of the privileges the State has granted, and serve 
only to secure the ends for which the corporation was 
created. Sinking Fund cases, 99 U. 8. 700; Com. v. 
Farmers’ & Mech. Bank, 21 Pick. 542; Commercial 
Bank v. Mississippi, 4 Smedes & M. 503. If this con- 
dition be not necessarily implied, then the creation of 
corporations with rights and franchises which do not 
belong to individual citizens, may become dangerous 
to the public welfare through the ignorance or miscon- 
duct or fraud of those to whose management their af- 
fairs are intrusted. It would be extraordinary if the 
legislative department of a government, charged with 
the duty of enacting such laws as may promote the 
health, the morals and the prosperity of the people, 
might not, when unrestrained by constitutional limi- 
tations upon its authority, provide by reasonable reg- 
ulations against the misuse of special corporate privi- 
leges which it has granted, and which could not, ex- 
cept by its sanction, express or implied, have been 
exercised at all. Chicago Life ns. Co. v. Needles. 
Opinion by Harlan, J. 

{Decided March 2, 1885.] 


EVIDENCE—MEMORANDA—REFRESHING MEMORY.— 
The witness, according to his own testimony had no 
recollection, either independently of the memoranda, 
or assisted by them, that he had filed a protest with 
the collector; did not know when he made the memo- 
randum in pencil; made the memorandum in ink 
twenty months after the transaction, from the memo- 
randum in pencil, and probably other memoranda, 





since destroyed, and uot produced, nor their contents 
proved; and his testimony that he did file the protest 
was based exclusively upon his having signed a state- 
ment to that effect twenty months afterward, and upon 
his habit never to sign a statement unless it was true. 
Memoranda are not competent evidence by reason of 
having been made in the regular course of business, 
unless contemporaneous with the transaction to which 
they relate. Nicholls v. Webb, 8 Wheat. 326, 337; In- 
surance Co. v. Weide, 9 Wall. 677, and 14 id. 375; Chaf- 
foe v. U. S., 18 id. 516. Itis well settled that memo- 
randa are inadmissible to refresh the memory of a 
witness, unless reduced to writing at or shortly after 
the time of the transaction, and while it must have 
been freshin his memory. The memorandum must 
have been ‘‘ presently committed to writing,’’ Lord 
Holt in Sandwell v.Saudwell,Comb. 445; S.C.,Holt,295 ; 
“while the occurrences mentioned in it were recent and 
fresh in bis recollection,’’ Lord Ellenborough in Bur- 
rough v. Martin, 2 Camp. 112; ‘“‘ written contempora- 
neously with the transaction,’’ Chief Justice Tindal in 
Steinkeller v. Newton, 9 Car. & P. 313; or ‘‘contem- 
poraneously, or nearly so, with the facts deposed to,”’ 
Chief Justice Wilde (afterward Lord Chancellor 
Truro) in Whitfield v. Aland, 2 Car. & K. 1015. See 
also Burton v. Plummer, 2 Adol. & E. 341; S. C.,4 
Nev. & Man. 315; Wood v. Cooper, 1 Car. & K. 645; 
Morrison v. Chapin, 97 Mass. 72, 77; Spring Garden 
Ins. Co. v. Evans, 15 Md. 54. The reasons for limiting 
the time within which the memorandum must have 
been made are, to say the least, quite as strong when 
the witness, after reading it, has no recollection of the 
facts stated in it, but testified to the truth of those 
facts only because of his confidence that he must have 
known them to be true when he signed the memoran- 
dum. Halsey v. Sinsebaugh, 15 N. Y. 485; Marcly v. 
Shults, 29 id. 346, 355; State v. Rawls, 2 Nott & McC. 
331; O’Neale v. Walton, 1 Rich. 234. Parsons v. Wil- 
kinson. Opinion by Gray, J. [See 20 Eng. Rep. 359; 
35 Am. Rep. 54; 39 id. 429.—Epb.] 

[Decided March 2, 1885.] 


TRUST—MORTGAGE—CONVEYANCE TO PARTY TO SELL 
AND PAY DEBTS—WRONG OF CESTUI QUE TRUST—EF- 
FECT AS TO TRUSTEE.—A conveyance with the under- 
standing that the grantee, in assuming title and con- 
trol of the property with discretion as to a sale,is to pay 
out of his own means obligations of the grantor, and 
after sale and satisfaction of debts, to share with him 
the excess, if any, of the proceeds of sale, creates a 
trust, and not a mortgage. A trustee having, in a dec- 
laration of trust, engaged to pay money out of bis 
own means to keep down the interest of the debts of 
the cestwi que trust, until such time as a sale would be 
expedient, the subsequent disregarding by the cestui 
que trust of a conveyance upon which the declaration 
was based, and his resuming possession of the prop- 
erty, releases the trustee from his engagement. Flagg 
v. Walker. Opinion by Woods, J. 

[Decided March 2, 1885.] 


TAXATION—NATIONAL BANK SHARES—UNIFORMITY 
AND EQUALITY.—The former decisions of this court do 
not sustain the proposition that National bank shares 
may be subjected, under the authority of the State, to 
local taxation where a very material part relatively of 
other moncyed capital in the hands of individual citi- 
zens within the same jurisdiction or taxing district is 
exempted from such taxation. While exact uniform- 
ity or equality of taxation cannot be expected under 
any system, capital invested in National bank shares 
was intended by Congress to be placed upon the same 
footing of substantial equality in respect to taxation 
by State authority as the State establishes for other 
moneyed capital in the hands of individual citizens, 
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however invested, whether in State bank shares or 
otherwise. Boyer v. Boyer. Opinion by Harlan, J. 
[Decided March 2, 1885.] 


——_>_—__—_———. 


ILLINOIS SUPREME COURT ABSTRACT.* 


INFANCY — ESTOPPEL TO DISAFFIRM CONTRACT — 
FRAUD.—A person is not estopped from setting up in- 
fancy as a defense to a contract, by his fraudulent rep- 
resentation at the time the contract was made that he 
was of fullage. Soastatement in adeed of a minor 
that she is “‘ unmarried and of age ”’ is not an estoppel 
to the disaffirmance of it when becoming of age. Mer- 
riam v. Cunningham, 11 Cush. 40; Studwell v. Shapter, 
54 N. Y. 249; Gilson y. Spear, 38 Vt. 311; Burley v. 
Russell, 10 N. H. 184; Conrad v. Lane, 26 Minn. 389; 
Brown v. McCune, 5 Sandf. 228. In the latter case the 
court said: ‘*‘ We are not aware that any case has gone 
the length of holding a party estopped by any thing he 
has said or done while he was under age, and we think 
it would be repugnant to the principle upon which the 
law protects infants from civil liabilities in general.” 
And further on: “‘ We are clear that the doctrine of 
estoppel is inapplicable to infants.”’ Welland v. Ko- 
beck. Opinion by Sheldon, C. J. [87 Am. Rep. 413, 
note; 14 Hun, 56; 30 Eng. Rep. 19.—Ep.] 


EMINENT DOMAIN—DAMAGES—LOSS OF PROFITS IN 
BUSINESS.—On an application to condemn for a right 
of way for a railroad, a part of four lots, held by the 
defendant under a lease, which leasehold lots were oc- 
cupied by the defendant in connection with adjacent 
lots, of which he was the absolute owner, and which 
were used in carrying on an extensive hot-bed system 
of flower gardening, the court instructed the jury that 
there could be no recovery for loss of business or loss 
of profits. Held, that the instruction was correct. A 
person occupied fourteen lots in a certain block in 
carrying on the business of flower gardening as one 
tract, or as an entirety, holding four of them under a 
lease for two years, and owning the other ten, and a 
railway company sought to take a portion of the lease- 
hold property foraright of way. It was held if by so 
doing the market value of the whole tract was lessened 
during the two years the lease had to run, the owner 
and occupant ought to be allowed damages to the ex- 
tent that the market value of the entire property was 
thereby depreciated. Chicago, etc., R. Co. v. Dresel. 
Opinion by Craig, J. 


SPECIFIC PERFORMANCE—STATUTE OF FRAUDS— 
ORAL AGREEMENT WITH SON -- PART PERFORM- 
ANCE. — Where a father made a_ verbal agree- 
ment with his son that if the latter would remain in 
this State and go upon and live on an eighty-acre tract 
of land of the former, and improve it, it should be the 
son’s after the father’s death, the son to pay a certain 
share of the crops during his father’s life, which con- 
tract was fully performed by the son, 1t was held that 
the acts of part performance were sufficient to take the 
case out of the statute of frauds,and that a specific 
performance after the father’s death was properly de- 
creed as against the other heir. Ramsey v. Liston, 25 
Ill. 114; Bright v. Bright, 41 id. 97; Kurtz v. Hibner, 
551d. 514; Langston v. Bates, 84 id. 524; Bohanan v. 
Bohanan, 96 id. 591; McDowell v. Lucas, 97 id. 489. 
Smith v. Yocum. Opiniou by Sheldon, C. J. 


MANDAMUS—DENTAL EXAMINERS.— ACT OF 1881.— 
The refusal of the Illinois State Board of Dental Ex- 
aminers to grant a license to a person whose applica- 
tion was based upon a diploma issued by a dental col- 
lege, mandamus will nut lie to compel the board to 





*To appear in 110 Illinois Reports. 





grant the liceuse, because to entitle the applicant to a 
license the diploma must have been issued by a “* repu- 
table’’ dental college, and whether the college is a 
“reputable ” one, is under the statute within the judg- 
ment and discretion of the board to determine. The 
office of the writ of mandamus is in general to compel 
the performance of mere ministerial acts prescribed by 
law. It lies however also to subordinate judicial tribu- 
nals to compel them to act where it is their duty to act, 
but never torequire them to decide in a particular 
manner. It is not, like a writ of error or appeal, a 
remedy for erroneous decisions. Judges of Oneida 
Common Pleas v. People, 18 Wend. 92. And as is said 
by the court in People ex rel. v. Common Council of 
Troy, 783 N. Y. 33: “ This principle applies to every 
case where the duty, performance of which is sought 
to be compelled, is in its nature judicial, or involves 
the exercise of judicial power or discretion, irrespect- 


.ive of the general character of the officer or body to 


which the writ isaddressed. A subordinate body can 
be directed to act, but not how to act, in a matter as 
to which it has theright to exercise its judgment. The 
character of the duty, and not that of the body or offi- 
cers, determines how far performance of the duty may 
be enforced by mandamus. Where a subordinate body 
is vested with power to determine the question of 
fact, the duty is judicial, and though it can be com- 
pelled by mandamus to determine the fact, it cannot 
be directed to decide it in a particular way, however 
clearly it be made to appear what the decision ought 
to be. See also Kelly v. City of Chicago, 62 Ill. 279. 
Lllustrations of the principle will be found in People 
v. Common Council of Troy, supra; Freeman v. Se- 
lectmen, 34 Conn. 406; Hoole v. Kinkead, 17 Nev. 217; 
Bailey v. Ewart, 52 Iowa, 111; Berryman v. Perkins, 
55 Cal. 483; People v. Contracting Board, 27 N. Y. 378. 
People v. Dental Examiners. Opinion by Schol- 
field, J. 


EVIDENCE—MEDICAL AND SCIENTIFIC BOOKS INAD- 
MISSIBLE BEFORE JURY.—The weight of current au- 
thority is decidedly against the admission of scientific 
books in evidence before a jury, although in some 
States they are admissible. 1 Greenl. Ev., § 440, and 
note; Whart. Ev., § 665; Rog. Exp. Test., §§ 168, 169, 
et seq., and cases cited in notes. And the weight of 
current authority is also against allowing such trea- 
tises to be read from to contradict an expert generally. 
See authorities, supra, and Commonwealth v. Sturti- 
vant, 117 Mass. 122; Davis v. State, 38 Md. 15; State v. 
O’Brien, 7 R. I. 336. Where however an expert as- 
sumes to base his opinion upon the work of a particu- 
lar author, that work may be read in evidence to con- 
tradict his. This was in effect our ruling in Connecti- 
cut Mut. Life Ins. Co. v. Ellis, 89 111. 516; and it was 
expressly so ruled in Pinney v. Cahill, 48 Mich. 584; 
City of Ripon v. Brittel, 30 Wis. 614; and Huffman v. 
Click, 77 N. C. 55. See also Marshall v. Brown, 50 
Mich. 148; Rog. Exp. Test.,§181. But counsel for ap- 
pellee insist the ruling of the court below is in exact 
conformity with the ruling of this court in Connecti- 
cut Mut. Life Ins. Co. v. Ellis, supra. This is a mis- 
apprehension. Inthat case the witness stated ‘* that 
he had read text. books that he might be able to state 
why he diagnosed the case as delirium tremens ;" and 
it was held “not unfair to the witness to call his at- 
tention to the definitions given in the books of that 
particular disease, and asking him whether he con- 
curred in the definitions.”” And it was said: ‘‘That is 
in no just sense reading books to the jury as evidence, 
or for the purpose of contradicting the witness.””’ The 
source of his professed knowledge was given, and it 
was allowed to show that he was mistaken by resort- 
ing to that source, Iu the present case, it has been 
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seen, the course pursued was entirely different. The 
witness based no opinion which he gave upon the au- 
thority of books, and they were only brought in to 
impair his evidence on cross-examination. City of 
Bloomington v. Shrock. Opinion by Scholfield, J. 


——_+—_—__——_ 


OHIO SUPREME COURT ABSTRAUT#* 

DEED—EASEMENT — RIGHT TO ALLEY.—A. owned 
adjacent lots lying north of an alley, and east ofa 
street, and he laid out an alley extending east from 
the street on the west through the middle of the lots, 
and the part south of the alley he divided into sub- 
lots abutting on the alley, and made a plat of the same 
so divided. A. then sold to B. a sub-lot on the south 
side of this new alley, and prepared the deed for it by 
the aid of the plat, and showed both the deed and the 
plat to B., who insisted that the deed should contain 
a conveyance of the use of the new alley; and before 
executing the deed A. put into the granting clause of 
the deed the words: ‘The above named grantee, B., 
is entitled to the use of another alley lying north of 
the premises hereby conveyed. Possession to be 
given April 1, 1874; ’’ then the deed was executed, the 
purchase money was paid, and the deed was delivered 
to B. As between A. and B., or her heirs or assigns, 
held, (1) A. is estopped from denying the existence 
and location of the new alley, and the plat and deed 
are conclusive against such denial. (2) A. thereby 
granted to B. an easement in the alley appurtenant to 
the sub-lot conveyed to B. See Parker v. Smith, 17 
Mass. 413; O’Linda v. Lothrop, 21 Pick. 292; Stetson 
v. Dow, 16 Gray, 372; Smith v. Lock, 18 Mich. 56; 
Smyles v. Hastings, 22 N.Y. 217; White v. Flannigain, 
1 Md. 525; Goddard Ease. 95, 96. Lowe v. Redgute. 
Opinion by Follett, J. 


MoRTGAGE—CHATTEL—VOID — NOT FILED BEFORE 
Levy.—A chattel mortgage is void as against execu- 
tion creditors who assert their rights by levy after the 
execution of the mortgage and before its actual de- 
posit with the proper officer. The deposit of a chattel 
mortgage with the proper officer, being only a substi- 
tute for the mortgagee's possession, it follows that in 
the absence of such deposit, possession taken by the 
mortgagee before others have acquired any interest in 
the property, makes his mortgage lien complete. Jones 
Chat. Mortg., § 237; Sawyer v. Turpin, 91 U.S. 114. 
It is contended that a reasonable time will be allowed 
the mortgagee to take possession of the goods, and as 
the deposit with the proper officer is a substitute for 
change of possession, a reasonable time will be al- 
lowed to file it after its execution and delivery. ‘The 
ouly effect of delay in recording or filling a mortgage 
is to render it void as against intervening purchasers, 
mortgagees, or creditors obtaining liens by attach- 
ment, judgment or execution. If the time within 
which a mortgage must be recorded or filed be not ex- 
pressly provided by statute, it is sufficient that it be 
done at any time before possession is taken or inter- 
ests or liens are acquired by others.’’ Jones Chat. 
Mortg., § 237. Cass v. Rothman. Opinion by Owen, 


J. 


CONTRACT—REFORMATION--SPECIFIC PERFORMANCE 
OR DAMAGES — EVIDENCE — PRACTICAL CONSTRUC- 
TION BY PARTIES—OFFER TO RETURN.—(1) In an ac- 
tion to reform a contract and for relief thereunder, 
after the same is reformed, the court may specifically 
enforce the same when that may be done, or may give 
adequate compensation for its non-performance. ‘*The 
case for rectification is strengthened when it is made 





*To appear in 42 Ohio State Reports. 





to appear that the party against whom the relief is 
asked, after agreeing to the omitted terms, was cog- 
nizant of their subsequent omission from the docu- 
ment as engrossed, and was also cognizant of the fact 
that the other part was ignorant of the omission.”’ 
Whart. Cort., § 206. ‘‘But mistake on the one side 
and fraud on the other will authorize a reformation.” 
Welles v. Yates, 44 N. Y. 525. In the same action a 
written instrument may be reformed and relief 
granted on the contract as reformed. White v. Den- 
man, 1 Ohio St. 110; Davenport v. Sovil, 6 id. 459; In- 
surance Co. v. Williams, 39 id. 584. “A party may 
prove, by parol,a mistake iv a written agreement, 
and have it rectitied and then specifically enforced.’’ 
Waterman on Spec. Perf., § 254. (2) On trial of an ac. 
tionw to reform a written substituted contract for 
fraud or mistake, and to enforce the same when re- 
formed, or if the same could not be reformed then to 
rescind the written contract, there may be given in 
evidence the original writing made,by the same parties 
upon the subject-matter in dispute, and also the sub- 
sequent acts done or procured to be done by the party 
charged with the fraud and which tend to prove the 
fraud or mistake. (3) On such atrial the court may 
find that the written contract in dispute does not con- 
tain the true agreement of the parties, but if the party 
complaining neither pays back nor offers to return the 
money received by him under the contract, it is error 
to order the contract to be set aside and held for 
naught. Oakes v. Turguand, L. R., 2H. L. 346; Clough 
v. R. R.,7 Ex. 26; Foreman v. Bigelow, 4 Cliff. C. C. 
508; Lindsley v. Ferguson, 49 N. Y. 625. That the 
party seeking equity must do equity, as far as he can, 
is well settled. (4) ‘* What the parties mean is to be 
carried into effect, no matter what are the words they 
use.””’ Whart. Cont., § 202. (5) “A construction, 
adopted and acted on by both parties, will be regarded 
as worked into the contract.’’ Whart. Cont., § 206; 
Stone vy. Clark, 1 Met. 378; Caley v. P. & C. C. R. Co., 
80 Penn. St. 363; West. R. v. Smith, 75 Ill. 496. Rail- 
road Co. y. Steinfield. Opinion by Follett, J. 


MUNICIPAL CORPORATION — WHEN INCLUDED IN 
WORD “ PERSON.’’—A corporation may be a party to 
a submission to arbitration. Morse Arb. 5; Russ. 
Arb. 21; 6 Wait Act. and Def. 511; Brady v. Mayor of 
Brooklyn, 1 Barb. 584; Tuskaloosa Bridge Co. v. Jeni- 
son, 33 Ala. 476; Alex. Canal Co. v. Swann, 5 How. (U. 
S.) 83. ‘‘As a general proposition, municipal corpora- 
tions have the same powers to liquidate claims and in- 
debtedness that natural persons have and from that 
source proceeds power to adjust all disputed claims, 
and when the amount is ascertained, to pay the same 
as other indebtedness. It would seem to follow there- 
fore that municipal corporations, unless disabled by 
positive law, could submit to arbitration all unsettled 
claims with the same liability to perform the award as 
would rest upon a natural person, provided, of course, 
such power be exercised by ordinance or resolution of 
the corporate authorities.’”? Dill. Mun. Corp., § 478; 
City of Shawncetown v. Baker, 85 Ill. 563; Kane v. 
City of Fond du Lac, 40 Wis. 495; Remington v. Har- 
rison County Court, 12 Bush (Ky.), 148. In this case 
the power was exercised by a resolution of the city 
council. Revised Statutes, section 5601, provides: 
“All persons who have any controversy, except when 
the possession or title of real estate may come in ques- 
tion, may submit such controversy to the arbitrament 
or umpirage of any person or persons, to be mutually 
agreed upon by the parties, and they may make such 
submission a rule of any court of record in the State.’’ 
It is claimed that while the word “ person’? may in- 
clude public corporations, yet the ‘‘ persons’? who 
may have the benefits of an arbitration, are 
limited by section 4947 to private corporations, 
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and that a municipal corporation is excluded by the 
use of the word “ persons’ and the interpretation 
given to that word by section 4947, which provides: 
“In the interpretation of part three of this revision, 
unless the context shows that another sense was in- 
tended, the word ‘ person’ includes a private corpor- 
ation,’ etc., and thus by implication the word “ per- 
son” excludes all public corporations. But see section 
4948: ‘The provisions of this part, and all proceed- 
ings under it, shall be liberally construed, in order to 
promote its object, and assist the parties in obtaining 
justice; and the rule of the common law, that statutes 
in derogation thereof must be strictly construed, has 
no application to this part,’ etc. Thearbitration stat- 
utes are enabling statutes, and were made to “ assist 
the parties in obtaining justice,” and should “be lib- 
erally construed.” And the words, “all persons,” 
used in section 5601, must include the individual per- 
sous who have a controversy with the municipal cor- 
poration; and such individual persons are given the 
benefits of an arbitration in such controversies. 
Springfield v. Walker. Opinion by Follett, J. [See 18 
Am. Rep. 291; 34 Eng. 169; 16 W. Dig. 39.—Eb.] 


—_——_.———_—_——_—— 


OHIO SUPREME COURT COMMISSION AB- 
STRACT.* 


NEGLIGENCE—LEAVING HORSE IN STREET UNTIED— 
DIMINISHING DAMAGE — EMPLOYING SURGEON.—L. & 
Co. carelessly and negligently left their horse, which 
was harnessed and hitched to their wagon, standing 
in a public street without being properly tied or 
guarded. The horseran away, and the wagon vio- 
lently collided with a wagonof H., in which he was 
sitting, whereby he received severe bodily injury. At 
the time of hisinjury H. wasfree from contributory 
negligence. Immediately after his injury he employed 
a physician “of good standing and reputation,” 
placed himself under his treatment, and followed his 
directions. Held,that although the physician may have 
omitted to apply the remedy most approved in simi- 
lar cases, and by reason thereof the damages of H. may 
not have been diminished as much as it otherwise 
would have been, he may still recover of L. & Co. for 
his actual damage. It seems to be well settled, that 
where one is injured by the negligence of another, if 
his damage has not been increased by his own subse- 
quent want of ordinary care, he will be entitled to re- 
cover of the wrong-doer to the full extent of the dam- 
age, although the physician whom he employed omit- 
ted to apply the remedy most approved in similar 
cases, and by reason thereof the damage of the injured 
party was not diminished as much as it otherwise 
would have been. Lyons v. Erie R. Co., 57 N. Y. 489; 
Tuttle v. Farmington, 58 N. H. 13; Stover v. Bluehill, 
51 Me. 439; Bardwell v. Jamaica, 15 Vt. 438; Collins v. 
Council Bluffs, 32 lowa, 324; Rice v. Des Moines, 40 id. 
638; Eastman v.Sanborn,3 Allen,594; Page v. Bucksport, 
64 Me. 51. The collision must be treated as the proxi- 
mate cause of Humphrey’s damage. Insurance Co. v. 
Boon, 5 Otto, 117; see also Byrne v. Wilson, Irish R. 
15, C. L. 332, 342. Loeser v. Humphrey. Opinion by 
Dickman, J. 


NEGOTIABLE INSTRUMENT—SET-OFF— JOINT JUDG- 
MENT — JUDGMENT DOES NOT ALWAYS MERGE 
DEBT.—K., the indorsee of Blystone, the payee of a 
promissory note, sued Baker, the maker. The defen- 
ses were that K. did not own the note, and that a cer- 
tain joint judgment in favor of Baker against one 
Rummel and Blystone was an equitable set-off founded 
on the insolvency of the judgment debtors, continuous 


since the transfer to K. On the trial testimony touch- 
ing both defenses was admitted, and the court in- 
structed the jury to set off the judgment. Held, that 
in taking the judgment he exercised his right of elec- 
tion for his own advantage. The judgment exhausted 
his right and extinguished the notes, which as to him 
must be held to have been always joint and therefore 
no legal offset. But were the joint notes an equitable 
set-off? The situation was this: Baker was in dan- 
ger of losing his entire debt for which the three notes 
were given, on accouni of the insolvency of the mak- 
ers. At the same time he was in danger of being com- 
pelled to pay the debt due to one of those makers. The 
injustice of allowing this is manifest, and gives rise to 
an equity in his favor to insist ona set-off, notwith- 
standing he has no such right at law. Pond v. Smith, 
4 Conn. 297. Prior to the Code system a Court of 
Chancery enforced the right. Under the Code, § 5071 
Rev. Stat., defenses legal and equitable are preserved. 
And § 5076 Rev. Stat., provides for making a new 
party, if necessary, to a final decision upon a set-off, 
if owing to the insolvency or non-residence of the 
plaintiff, or other cause, the defendant will be in dan- 
ger of losing his claim unless permitted to use it as a 
set-off. (2) The merger of adebt into judgment is not 
so perfect in equity as to preclude the judgment credi- 
tor from resorting to the original demand and the re- 
lations of the parties to it, for the purpose of enabling 
him to disclose and assert an equitable set-off. In 
Clark v. Rowling, 3 N. Y. 216, the decision was based 
on the principle that the demand on which a judg- 
ment is rendered is not so complete as that courts may 
not look behind the judgment to see upon what it is 
founded, and to protect the equitable rights connected 
with the original relation of the parties. To the same 
effect are Wyman v. Mitchell, 1 Cow. [316; Raymond 
v. Merchant, 3 id. 147; Betts v. Bagley, 12 Pick. 572; 
Rawley v. Hooker, 21 Ind. 144. Baker v. Kensey. 
Opinion by Martin, J. [(2) See 38 Am. Rep. 665, 
129.) 


——__>—_____— 


NEW JERSEY COURT OF CHANCERY AB.- 
STRACT.* 


CONTRACT—SPECIFIC PERFORMANCE—INJUNCTION.— 
(1) Courts of equity may compel the specific perform- 
ance of a contract which the parties have agreed upon, 
and which is sufficiently certain and definite in its 
terms to enable the court to see what they meant, but 
it is entirely beyond the power of any judicial tribu- 
nal to make a contract for litigants, or compel them to 
make a contract with each other. The principle which 
must govern the decision of this case is free from all 
doubt. Nocourt has power to make a contract for 
persons sui juris. No specific performance of a con- 
tract can be decreed in equity, unless the contract be 
actually concluded, and be certain in all its parts. If 
the matter still rests in treaty, or if the agreement, in 
any material particular, be uncertain or undefined, 
equity will not interfere. McKibbin v. Brown, 1 
McCart. 133; S.C., on Appeal, 2 id. 498; Potts v. White- 
head, 5 C. E. Gr. 55; 8 id. 512; Whitlock v. Duffield, 1 
Hoff. Ch. 110; S. C., on Appeal, 26 Wend. 55; Water- 
man Spec. Pertf., §§ 141, 152. Specific performance will 
not be decreed unless it is shown that a contract has 
been concluded. The bargain must have been com- 
pletely determined between the parties, and its terms 
definitely ascertained. So long as negotiations are 
pending over matters relating to the contract, and 
which the parties regard as material to it, and until 
they are settled and their minds meet upon them, it is 
not a contract, although as to some matters they may 





*To appear in 41 Ohio St. Reports. 








*To appear in 39 N. J. Eq. (12 Stewart's) Reports. 
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be agreed. Brown v. Brown, 6 Stew. Eq. 650. There 
can be no doubt that in a certain class of cases, courts 
of equity will decree the specific performance of con- 
tracts which are incomplete or uncertain in a material 
particular, but such jurisdiction is ngver exercised, 
except in cases where the contract itself provides a 
method or standard by which it may be completed, or 
its uncertainty rendered certain. To illustrate: A 
contract for the sale of land, at a price to be agreed 
upon by the parties, will never be enforced in equity, 
for the reason that a further bargain must be made by 
the parties before the court can decree what the ven- 
dor shall receive for his land. But where the parties 
have agreed that the land shall be conveyed, not at a 
price to be agreed upon by themselves, but ata fair 
price or ata fair valuation, there the parties having 
fixed a standard or measure of value, without having 
designated any particular method for ascertaining the 
price, the court may, without making a contract, as- 
certain the price according to the standard fixed by 
the contract, and enforce the contract. Van Doren v. 
Robinson, 1 C. E. Gr. 256; Gaskarth v. Lord Lowther, 
12 Ves. 107; Wilks v. Davis,3 Mer. 507. But this is 
the extreme limit to which any court has ever gone. 
(2) Where an injunction is sought in aid of action for 
specific performance, if the complainant’s case is 
strong enough to render it at all probable that the 
complainant may, on final hearing, be able to convince 
the court that he is entitled to relief, the court will, as 
ageneral rule, award the writ, but will refuse it in 
cases where it appears that the contract sought to be 
enforced has not yet been made,or if made,that it is so 
incomplete or uncertain as to be unenforceable. Do- 
- Tel. Co. v. Met. Tel. Co. Opinion by Van Fleet, 


BANKRUPTCY—PROPERTY CONVEYED IN FRAUD OF 
CREDITORS— ASSIGNEE — RIGHT OF ACTION NOT IN 
CREDITOR.—The right to recover property conveyed in 
fraud of creditors by a debtor subsequently adjudi- 
cated a bankrupt, is vested in his assignee alone, and 
the failure of his assignee to bring an action to re- 
cover the property, within the time limited by the 
bankrupt law, does not transfer the right to bring 
such action to the creditors of the bankrupt. A dif- 
ferent rule seems to have prevailed in Virginia. Un- 
der the bankrupt law of 1841, the Court of Appeals of 
Virginia held that if the assignee of a bankrupt did 
not, within the time limited by that act, bring an ac* 
tion to recover property which the bankrupt had con- 
veyed in fraud of his creditors, any judgment credi- 
tor of the bankrupt might, after the assignee’s right 
of action was barred by lapse of time, maintain an ac- 
tion in his own name to recover such property. This 
result was reached by the following argument. That 
while it was true there was an interval of time dur- 
ing which an exclusive right of action for such a pur- 
pose was vested in the assignee, and during which no 
creditor could sue, yet when that period had expired, 
and the assignee’s right tosue had terminated by 
lapse of time, the creditor, whose right of action had 
not been wholly extinguished, but merely suspended, 
was remitted to his rights as they stood before the ad- 
judication of bankruptcy. Tichenor v. Allen, 13 
Gratt. 15. And the Court of Appeals of New York 
have, in dealing with the recent bankrupt law, adopted 
asimilar view. They declared that if an assignee in 
bankruptcy should neglect or refuse to reclaim prop- 
erty fraudulently transferred, the creditors might 
maintain an action to recover it, and if it was recov- 
ered the creditor prosecuting the action would be en. 
titled to the benefit of the property. Dewey v. Moyer, 
72N. Y. 70. Butthese decisions stand in direct con- 
flict with those of the Supreme Court of the United 
States. That court has declared that the right to 





bringan action to recover property conveyed by a 
bankrupt in fraud of his creditors, is vested in his as- 
signee alone, and that the failure of the assignee to 
sue within the two years allowed by the bankrupt law 
does not transfer this right of property or right of ac- 
tion to the creditors of the bankrupt. Moyer v. 
Dewey, 103 U. S. 301; Trimble v. Woodhead, 102 id. 
647; Glenny v. Langdon, 98 id. 20. - In the second case 
cited, Trimble v. Woodhead, Mr. Justice Miller says: 
“The primary object of the bankrupt law is to secure 
the equal distribution of the property of the bankrupt 
of every kind among his creditors. This can only be 
done through the rights vested in the assignee and by 
the faithful discharge of his duty. Let us suppose 
however that a creditor is aware of the existence of 
property of the bankrupt sufficient to satisfy his own 
debt, which has not come tothe possession or knowl- 
edge of the assignee. He has but to keep silent for 
two years, and then bring suit in his own name against 
the fraudulent holder of this property, and make his 
debt really at the expense of the other creditors; or he 
may have an understanding with the bankrupt, who 
after two years, and after his discharge from all his 
debts, may confess judgment to this creditor and fur- 
nish him the evidence to prove the fraud, and thus se- 
cure hima preference forbidden by the act itself.” 
Another legal obstacle would seem to standin the 
way of the complainants’ success in this suit. An as- 
signee in bankruptcy is the trustee of all the credi- 
tors of the bankrupt. A creditor may prove his debt 
at any time before the final distribution of assets is 
made. The Supreme Court of the United States hold 
that whenever aright of action, vested in a trustee, is 
barred by the statute of limitations, the right of the 
cestui que trust represented by the trustee is also 
barred. Meeks v. Olpherts, 100 U. 8S. 564. This doc- 
trine has been applied to a right of action vested in an 
assignee in bankruptcy, and it has been held that if 
the right of action by the assignee is barred, the title 
of the alleged fraudulent grantee is unimpeachable by 
the creditors of the bankrupt. Trimble v. Woodhead, 
supra. McCartin v. Perry’s Executor. Opinion by Van 
Fleet, V. C. 


MARRIAGE—MARRIED WOMAN’S ACT—GIFT TO HUS- 
BAND — CONFIDENTIAL RELATION — PRESUMPTION — 
BURDEN OF PROOF.—The legislation of this State, en- 
larging the capacity of a married woman to acquire 
aud dispose of property, does not give her capacity to 
make a legal contract with her husband. Chief Jus- 
tice Beasley, speaking for the Supreme Court, says its 
** object was to leave the husband and wife, touching 
their capacity to bargain together, on the ancient 
footing of the common law. The clause is virtually a 
legislative declaration that as heretofore they may 
enter, inter sese, into equitable agreements, but not 
into legal agreements. It was obviously intended that 
the court of equity should, as it had always done prior 
to the amplification of the rights of the wife, exercise 
a supervision over the engagements of married per- 
sons.” Woodruff v. Clark, 13 Vt. 198. At common 
law, husband and wife were one person, so that 
neither could give the other any estate or interest. 
Co. Litt. 188 a. A wife may bestow her property by 
gift on her husband, or she may make a contract with 
him which will be upheld in equity, but such transac- 
tions are always examined by courts of equity with 
an anxious watchfulness and caution, and dread of 
undue influence; and if they are required to give sanc- 
tion or effect to them, they will examine the wife in 
court, and adopt other precautions to ascertain her 
unbiased will and wishes. 2Story Kq. Jur., § 1395; 
Claney M. W. 347; 1 Bish. Marr., § 719; Grigby v. 
Cox,1 Ves. Sr.517. Gifts by a wife to her husband,says 
Chancellor Kent, are to be closely inspected on ac- 
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count of the danger of improper influence, but if they 
appear to have been fairly made, and to be free from 
coercion and undue influence, they ought to be sus- 
tained. Bradish v. Gibbs, 3 Johns. Ch. 523. The rea- 
sonof therule is manifest. The confidence of the 
marriage relation is so complete, and the trust of the 
wife in the honor, good faith and love of her husband 
is generally so perfect, that in all business affairs she 
depends upon him, and suffers herself to be controlled 
by his judgment. Unless therefore the court, in the 
language of Lord Eldon, watches transactions between 
parties thus situated, where fraud may be committed 
with such facility and its discovery may be so easily 
baffled, with a jealousy almost invincible, it will 
oftener lend its assistance to fraud than punish the 
fraud-doer. Hatch v. Hatch, 9 Ves. 292. But the tes- 
tator stood in another relation of confidence to his 
wife. He was her agent, having general and com- 
plete control of all her business affairs. As her agent, 
he was bound, in all his dealings with her, to practice 
toward her the utmost good faith. A contract made 
by an agent with his principal, in relation to the sub- 
ject-matter of the agency, will not be allowed to 
stand, unless it appears that it is entirely free trom 
undue influence, advantage and imposition. The 
transaction must be characterized by the utmost good 
faith. There must be no misrepresentation, and an 
entire absence of concealment or suppression of any 
fact within the knowledge of the agent which might 
influence the principal; and the burden of establish- 
ing the perfect fairness of the contract is upon the 
agent. Condit v. Blackwell, 7 C. E. Gr. 481; Porter v. 
Woodruff, 9 Stew. Eq. 174. The same principle has 
been declared in many other cases. ‘Tate v. William- 
son, L. R.,1 Eq. 528; S.C. on Appeal, L. R., 2 Ch. 
App. 55; Rhodes v. Bate, L. R.,1 Ch. App. 252; Bil- 
lage v. Southee, 9 Hare, 534. Where a contract is 
made by parties holding confidential relations, so that 
it is probable that they did not deal on terms of equal- 
ity, but that unfair advantage might have been taken 
by the stronger party of the weaker, there the burden, 
if the contract is assailed, rests on the stronger party 
to show that no advantage was "taken, otherwise fraud 
will be presumed. Cowee v. Cornell, 75. N. Y. 91. 
Farmer's Executor v. Farmer. Opinion by Van Fleet, 
V.C. 


AGENCY—IMPLIED POWERS OF AGENT — SCOPE OF 
AUTHORITY — RATIFICATION.— In 1872 complainant 
gave to an agent written authority ‘‘to assign, satisfy 
or discharge all mortgages made to him.’’ The agent 
thereunder assigned tothe defendant a mortgage of 
$10,000, declaring that the assignment was for the 
benefit of complainant. The agent applied the 310,000 
to his own use. Held, that complainant was bound 
by the assignment and the agent’s concomitant dec- 
larations; the defendant testifying that be had no 
knowledge of the agent’s fraud. When a principal 
confers power by terms so uncertain as to be suscepti- 
ble of two different constructions, and the agent in 
good faith adopts the one least favorable to his prin- 
cipal, the principal cannot repudiate the acts of his 
agent as unauthorized because he meant the terms to 
be read in the other sense. Ireland v. Livingston, L. 
R., 5 Eng. & Irish App. (H. of L.) 395, 416. A power 
“to selland assign’ will not authorize an agent to 
pledge the property of his principal, for in such case 
the terms themselves exclude the idea of any other 
disposition than a sale out and out. It has long been 
the law of that State that whenever the act of an 
agent is authorized by the terms of the power consti- 
tating him an agent, that is, whenever by comparing 
the actdone by the agent with the words of the 
power, the actis in itself warranted by the terms 





used, the act is, as to all persons dealing with the agent 
in good faith, the act of the principal. Such persons 
are not bound to inquire into facts aliunde. The ap- 
parent authority is as to them the real authority. This 
rule was first declared in North River Bank v. Aymar, 
3 Hill, 262. That case, it is said, was afterward re- 
versed by the Court of Errors, and that the reversal 
proceeded on the ground that the legal rule above 
stated was erroneous. The opinion however of the 
Court of Errors has never been reported, and the his- 
tory ofthe case here given will be found in the dis- 
senting opinion of Judge Comstock, in Farmers and 
Mechanics’ Bank v. Butchers and Drovers’ Bank, 16 
N. Y. 154. But the doctrine declared in North River 
Bank v. Aymar has since been repeatedly affirmed by 
the Court of Appeals of New York, and is now the 
established law of that State. Farmers and Mechan- 
ics’ bank v. Butchers and Drovers’ Bank, 16 N. Y. 
125; Griswold v. Haven, 25N. Y. 595; Exchange Bank 
v. Monteath, 26 id. 505; Bank of New York v. Bank of 
Ohio, 29 id. 619; Westfield Bank v. Cornen, 37 id. 320. 
In two of the cases above cited, it is said that where 
the party dealing with an agent has ascertained that 
the act of the agent corresponds in every particular, in 
regard to which such party has or is presumed to have 
any knowledge, with the terms of the power, he may 
take the representation of the agent as to any extrin- 
sic fact which rests peculiarly within the knowledge of 
the agent, and which cannot be ascertained by a com- 
parison of the power with the act done under it. The 
assigument was made in December, 1879. The mort- 
gage was afterward foreclosed, the premises bought by 
the agent, and conveyed to the defendant in July, 
1881. The complainant, who was then in Paris, was 
notified thereof in October, 1881, and returned to this 
State in April, 1882. He lived continuously there- 
after, until April, 1883, with his agent, who informed 
him fully as to this transaction. He filed his bill in 
June, 1883. Held, that his delay constituted a ratifica- 
tion and an estoppel as against defendant. The rule 
is settled that where the silence of a principal may 
cause loss to a third person, or give him an advantage, 
he must, without unreasonable delay after the fact 
comes to his knowledge that his agent has exceeded 
his authority, disown his agent’s act and afford the 
other party an opportunity to protect himself, or he 
will make his agent’s act his own. 1 Chit. on Cont. 
(11th Am. ed.) 291; Benedict v. Smith, 10 Paige. 126; 
Vianna v. Barclay, 3 Cow. 281. Chetwood v. Berrian. 
Opinion by Van Fleet, V. C. 


NUISANCE — ACT PERMITTED BY ORDINANCE — PIPB 
DISCHARGING FILTH — BOARD OF HEALTH — INJUNC- 
TION.—The former owner of a hotel in Treuton applied 
to the common council of the city, aud obtained, by 
ordinance, permission to lay a drain and sewer pipe from 
the hotel through a street to a small natural stream of 
water. The ordinance contained a provision, that if 
such pipe should become a nuisance (upon which the 
opinion of the common council should be final and 
conclusive), the owner, his heirs, or assigns,should re- 
move it. The hotel is now owned by one of the de- 
fendants, the other being his lessee. The board of 
health of the city of Trenton filed a bill,in the name 
of the State, to enjoin the use of the pipe for discharg. 
ing the filth of the hotel into the stream, as a nuisance 
detrimental to public health; and the evidence shows 
that its use is a public nuisance. Held, that the in- 
junction should be allowed, although other persons 
also discharged their filth into the stream; and 
although the statutory requisites as to the organiza- 
tion of boards of health had not been strictly com- 
plied with by complainants; and although the ordi- 
nance had never been repealed, and the defendants 
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insist that the license thereby granted is in the nature 
of a contract and irrepealable. See Sedg. Stat. Const. 
193; Potter’s Dwar. Stat. 73, 231; Randolph v. Larned, 
WwW C. E. Gr. 557, 560; Amboy v. Smith, 4 Harr. 52, 
56, 57; Hoagland v. Culvert, Spen. 387; State v. Per- 
kins, 4 Zab. 409. In this case, the members of the 
common council who had not been legally sworn as 
such, imposed a tax, the collection of which was re- 
sisted on that ground; but the court said “that the 
acts of officers de facto in which other parties or the 
public have an interest, are valid.’’ State v. Tolan, 4 
Vr. 195, 201; People v. White, 24 Wend. 520, 525. “A 
clerk of the court appointed by a judge de facto is well 
appointed, and may hold his office, though the judge 
be ousted.’’ People v. Staton, 73 N. C. 546; see fur- 
ther, Savage v. Ball, 2 C. KE. Gr. 142; Ang. & 
A. on Corp., § 287, and 7 Bac. Abr. tit. ‘‘ Offices,” 283. 
Trenton Board y. Hutchinson. Opinion by Bird, V. C. 


ee 


CRIMINAT. LAW. 

PRINCIPAL AND ACCESSORY — EVIDENCE — JUROR— 
CHALLENGE—CROSS-EXAMINATION.—Since the Crimes 
Act of 1860, one indicted as an accessory jointly with 
the principal may be tried before the conviction of the 
principal, but it is requisite, on the trial of the acces- 
sory, forthe Commonwealth to prove the guilt of the 
principal. Upon such trial of the accessory, any evi- 
dence competent to show the guilt of the principal is 
admissible for that purpose, not for the purpose of 
showing the connection of the accessory with the of- 
fense. It is not proper practice to ask a witness upon 
cross-examination whether he had been indicted and 
convicted of an offense, even for the purpose of affect- 
ing his credibility. The record is the only proper evi- 
dence, and even that is only prima facie; as to the ac- 
cessory it is res inter alios acta. Foster, 365; Smith’s 
case, 1 Leach, 288; Prosser’s case, mentioned in note 
to Smith’s case, 1 id. 290; Rex v. Blick, 4C. & P. 377; 
Rex v. McDaniel, 19 State Trials, 806; Arch Crim. 
Plead. and Prac. In Cook v. Field, 3 Esp. R. 134, it 
was said by Bearcroft, J., aud assented to by Lord 
Kenyon, that where the principal has been convicted, 
it is nevertheless on the trial of the accessory compe- 
tent to the defendant to prove the principal innocent. 
And where two persons had been indicted together, 
one for stealing and the other for receiving, and the 
principal pleaded guilty, Wood, B., refused to allow 
the plea of guilty to establish the facts of the stealing 
by the principal against the receiver. 108. & M. 192; 
see also State v. Duncan, 6 Ired. 98; State v. New- 
port, 4 Har. 567. That a confession by the principal is 
not admissible upon the trial of the accessory to prove 
the guilt of the principal is settled law. What more 
is the plea of no/o contendere than aconfession? Had 
judgment been entered upon the plea the record 
would have been competent evidence of the convic- 
tion. But there was no judgment, only a plea, which 
was at best but a qualified admission of guilt, and 
which might have been withdrawn the next day. We 
are of opinion that the plea was improperly received. 
The court on the trial of a criminal case may, in its 
discretion, control the cross-examination of witnesses 
by requiring the proposed questions to be reduced to 
writing and submitted to the court, before being pro- 
pounded to the witness. The fact that a juror, im- 
panelled on the trial of an accessory, had served asa 
juror on the trial of a previous indictment against the 
same defendants who were indicted jointly with him 
as principals, but involving a different state of facts, 
is not a ground for challenge for cause. Sup. Ct. Penn. 
Buck vy. Com. Opinion by Paxson, J. (15 W. Notes, 
521.) 





THE TITHING MAN. 

| ae great functionary was still chosen in the old 

way and still attempted to carry out the duties 
ordered by law. Once each year the free men of the 
township met and elected persous of good substance 
and of sober life to betithing men. To them the 
community looked fora strict enforcement of the Sun- 
day laws. They were to seeto it that the taverns 
were shut, that the village was quiet, that none be- 
haved with levity, that no artificer nor laborer dida 
stroke of work, and were to ask of ali who travelled 
on the Sabbath, their names, their purpose, and 
whither they were bound. But the day when men 
would answer such questions was gone. The tithing 
man who, in 1800, rushed from the meeting house to 
stop the driver of a coach or four wheeled carriage or 
sleigh, and bid him give his name, was likely to get a 
surly answer,and be left standing in the road while the 
transgressor drove rapidly away. Pious men complained 
that the war had been a great demoralizer. Instead of 
awakening the community to a lively sense of the 
goodness of God, the license of war made men weary 
of religious restraint. The treaty of peace had not 
been signed, the enemy was still in the land, when 
delegates to the General Court of Massachusetts boldly 
said the Sabbath was too long; country members de- 
manded a Sabbath of thirty-six hours; town members 
would give but eighteen, and had their way. The 
effect was soon apparent. Levity, profaneness, idle 
amusements and Sabbath breaking increased in the 
towns with fearful rapidity. What, the sober-minded 
cried out, is to become of this Nation? Before the 
war nobody swore, uobody used cards. Now every 
lad is proficient in swearing, and knows much of cards. 
Then apprentices and young folks kept the Sabbath, 
and till after sundown, never left their houses but to 
go to meeting. Now they go out more on the Sabbath 
than on any other day in the week. Now the barber 
shops are open, and men of fashion must needs be 
shaved on the Lord’s day. They ride on horse-back, 
they take their pleasure in chaises and hacks. How 
much better, they say, is this than sitting for two 
hours in a church hearing about bell! Who would not 
rather ride with a fine young woman in a hack than 
hear about the devil from Adam’s fall? 

Against this impiety, the impiety of the nineteenth 
century, the tithing man continued fighting to the 
last. He was the rear guard of New England Purit- 
anism, covering it as it slowly retreated into the past. 
—McMaster’s History of the People of the United 
States. 


THE CIRCUITEERS. 
AN EcLOGUE. 


These lines were written by John Leycester Adolphus, 
whose name is so well known as a reporter in conjunction 
first with Barnewall, and afterward, for amuch longer 
riod, with Ellis. He was appointed judge of the Marylebone 
County Court in 1852. He was, beyond his law, a man of the 
finest literary accomplishment and taste, and wrote the 
* Letters to Richard Heber, Esq., containing critical remarks 
on the series of novels beginning with Waverley, and an at- 
tempt to ascertain theirauthor.”” This charming and ingen- 
ious little work was published in 1821, reached a second edi- 
tion in 1822, and procured for its writer the friendship of Sir 
Walter Scott. 

This eclogue formed part of the amusement provided after 
dinner in the festive Grand Court holden while the North- 
ern Circuit was at Liverpool for the Summer Assizes in 


1839. 
The lines have already been printed, but many years fo. 
in Notes and Queries, 3d series, vol. 5, p. 6(2d January, 1864). 
No apology can be needed for reproducing in those pages so 
choice a specimen of legal humor, parts of which may now 
almost serve as a sort of valedictory address to the defunct 
science of special pleading. 
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Scenz. The Banks of Windermere. 


Appison(1). Sir Gregory Lewrn(2). 


Sunset. 


How sweet, fair Windermere, thy waveless coast! 
’ Tis like a goodly issue well engrossed. 
L. How sweet this harmony of earth and sky! 
’ Tis like a well-concerted alibi. 
Pleas of the Crown are coarse, and spoil one’s tact, 
Barren of fees and savoring of fact. 
L. Your pleas are cobwebs, narrower or wider, 
That sometimes catch the fly, sometimes the spider. 
. Come let us rest beside this prattling burn, 
And sing of our respective trades in turn. 
. Agreed! our song shall pierce the azure vault: 
For Meade’s(3) case proves, or my Report’s in fault, 
That singing can’t be reckoned an assault 
Who shall begin? 
. That precious right, my friend, 
I freely yield, nor care how late I end, 

. Vast is the pleader’s rapture, when he sees 
The classical indorsement — *‘ Please draw pleas.” 

. Dear are the words —I ne’er can read them frigidly — 
‘* We have no case, but cross-examine rigidly .”’ 

. Blackhurst(4) is coy, but sometimes has been won 
To scratch out ‘*‘ Hoggins(5) ’’ and write “Addison.”’ 

. Me Jackson(6) oft deludes; on me he rolls 
Fiendlike his eye, then chucks his brief to Knowles(7). 

. What fears, what hopes through all my frame did shoot 
When Frodsham’s breeches, Gilbert, felt thy boot(s)! 

L. O! allye jail-birds, ’twas a day of sulks 
When Roger Whitehead flitted to the hulks. 

. Thoughts much too deep for tears subdue the court 
When I assumpsit bring, and god-like waive a tort. 
When witnesses, like swarms of summer flies, 

I call to character, and none replies, 
Dark Attride(9) gives a grunt, the gentle bailiff sighs. 

. A pleading fashioned of the moon’s pale shine 
I love, that makes a youngster new-assign. 

. Llove to put a farmer in a funk, 

Then make the galleries believe he’s drunk. 

. Answer, and you my oracle shall be, 

How a sham differs from a real plea? 
. Tell me the difference first, *tis thought immense, 
Betwixt a naked lie and false pretense. 
Now let us gifts exchange; a timely gift 
Is often found no despicable thrift. 
A. Take these, well worthy of the Roxburghe Club, 
Eleven counts struck out in Gobble versus Grubb. 
L. Let this within thy pigeon-holes be packed. 
A choice conviction of the Bum-boat act(10). 
A. I give this penknife-case, since giving thrives; 
It holds ten knives,ten hafts,ten blades, ten other knives. 





(1) A special pleader. 

o (2) A. criminal lawyer and reporter of ‘‘Lewin’s Crown 

‘ases.” 

(3) Meade and Belt’s case, 1 Lewin C.C. 184, per Holroyd, 
J.: “No words or singing are equivalent to an assault. 

HY An attorney of Preston. 
6 Hoggins, a barrister in the Northern Circuit; afterward a 
queen’s counsel. 
® aa attorney. 
J. Knowles, on the Northern Circuit; afterward a 
ou $ counsel. 

(8) Frodsham, an attorney, was summarily ejected by Gil- 
bert Henderson, recorder of Liverpool, from his chambers for 
some offensive words nsed by him during an arbitration. Af- 
terward Frodsham sued Henderson for damages for the as- 
sault. His counsel was Serjeant Cross. John Williams, af- 
terward a judge of the Court of Queen’s Bench, led for the 
defense, and concluded his speech to the jury by saying: ‘“*I 
vow to God,  oaeaee, Ishould have done the same thin; 
myself — nsult — a kick — and a farthing — all the worl 
overt ” The jury onqeneay. found for the plaintiff with one 
farthing damages. Cross tied up his papers, and remarked: 
** My client has got more kicks than halfpence."’ But it was 
always a matter of doubt whether he knew that he was say- 
ing a good thing ornot. He had never before said any thing 
to ees ed = su: spicion. 

) Sir G = ’s clerk. 

(10) 2 Geo. slim - “An act to prevent the committing 
of thefts and Las persons navigating bum-boats and 
pow boats upon the River Thames,” Rep. 2& 3 Vict., ch. 

A . 





L. Take this bank-note (the gift won't be my ruin), 
’ Twas forged by Dade and Kirkwood; see first Lewin(11). 
A Change we the venue, Knight; your tones bewitch, 
But too much pudding chokes, however rich, 
Enough’s enough, and surplusage the rest. 
Thesun no more gives color to the west, 
And one by one the pleasure boats forsake 
Yon land with water covered, called a lake. 
’ Tis supper-time; the sun is somewhat far, 
Dense are the dews, though bright the evening star; 
And Wightman(12) might drop in and eat our char. 
Law Quarterly Review. 


CORRESPONDENCE. 


De MINIMIs. 
Editor of the Albany Law Journal: 

As an old subscriber to the JoURNAL, I take the lib- 
erty of asking you to decide who is right in the follow- 
ing controversy: In closing a title for my client at two 
o’clock on the afternoon of July 7, I deducted, under 
the terms of the contract, the accrued interest on a 
mortgage which is a lien on the property. The vendor 
had paid the interest on this mortgage up to July 1. I 
claimed the right to deduct seven days’ interest on 
said morigage, arguing that my client would be liable 
to pay seven days’ interest, and that he had no use or 
benefit of the premises for a period of seven days, the 
law not regarding fractions of a day. 

Counsel for the vendor insisted that I had only the 
right to deduct six days’ interest. Will you kindly 
decide who was right, and oblige 


New York, July 8, 1885. 
——_—__>__—— 


NEW BOOKS AND NEW EDITIONS. 


XV. Untrep States Dicest, N. 8S. 

This annual for 1884 appears promptly,and we need 
only say of it, as we have said of its immediate prede- 
cessors, and as we can truthfully say, that it seems to 
us as well devised and executed as sucha work can be, 
and that it is entirely indispensable. Published by 
Little, Brown & Co., of Boston. We should like now 
to see a consolidation of the fifteen annuals, and a ta- 
ble of the cases contained in them. Such a work ought 
to have alarge market. 

——___»—__—_—_. 


NOTES. 


LEGIs. 


| ERR is another Bonapartist coup. Mr. Bonaparte, 
a member of the Baltimore bar, became excited 
because another lawyer, as the result of some chaffing, 


called Mr. B. a liar, and struck him on the nose. The 
struck retorted with a blow on the eye. It is doubt- 
ful, we believe, whether apologies or a duel will be the 
result. Mr. B.is too vivacious. —~—The Nation very 
wisely condemns the recent scandalous exposure by 
the Pall Mall Gazette, and says men and women “are 
made pure by hearing about purity, and not by hear- 
ing about filth.’’——In Sellers v. iatlock, Bath Local 
Board, 14 Q. B. Div. 928, an urban authority under a 
statute empowering them, if they should think fit, to 
provide and maintain, in proper and convenient situa- 
tions, urinals, water-closets, etc., and other similar 
conveniences for public accommodation, had erected 
on the plaintiff's land a public urinal, which was 
proved to be a nuisance, and injurious to the business 
carried on on the plaintiff's premises, on which was 
situated a petrifying well, where “ barristers’ wigs and 
other interesting objects’’ were turned into stone. 
The court held that being a nuisance, its erection was 
not justified, and it was ordered to be removed. We 
regret to see any thing put in the way of petrifying 
barristers’ wigs.—In State v. Foster, a recent Louis- 
iana case, the verdict was “guilty of capital punish- 
ment,’”’ which was set aside. The jury probably 
meant ‘‘ guilty, with capital punishment.” 





(11) 1 Lewin C, C. 145 
(12) Afterward a judge of the Court of Queen’s Bench. 
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CURRENT TOPICS. 


HE Washington Law Reporter does not approve 
the decision of our court in appeals in the 
oleomargarine case, ante, 6, saying: ‘‘No one can 
read the statement of the case without being con- 
vinced that the opinion was rendered on a state- 
ment of charges in which the real question was 
adroitly avoided A similar law has been held 
constitutional by the Federal courts, and there can 
be no question that the Court of Appeals of New 
York will concur whenever a proper case is before 
them. The manufacture and sale of oleomargarine 
and similar compounds are, as present conducted, 
a fraud of the worst character, and should be se- 
verely punished. There can be no objection to the 
manufacture of oleomargarine alone, but it should 
be sold as that, and not as butter. The great profit 
is in selling it as genuine butter. If it is what is 
claimed for it let it be placed on the market with a 
different color. Let the manufacturers be required 
to color it pink in place of yellow as they do now, 
and by this means the fraud now so successfully 
carried on could be prevented.” This is a misun- 
derstanding of the decision. After citing the 
statutes of our State for the protection of dairymen 
and to prevent deception in sales of butter and 
cheese, and ample for those purposes, the court 
continue: “It appears to us quite clear that the ob- 
ject and effect of the enactment under considera- 
tion was not to supplement the existing provision 
against fraud and deception by means of imitation 
of dairy butter, but to take a further and bolder 
step, by absolutely prohibiting the manufacture or 
sale of any article which could be used as a substi- 
tute for it, however openly and fairly the character 
of the substitute might be avowed and _ published, 
to drive the substituted article from the market, 
and protect those engaged in the manufacture of 
dairy products against the competition of cheaper 
substances, capable of being applied to the same 
uses as articles of food. The learned counsel for 
the respondent frankly meets this view, and claims 
in his points, as he did orally upon the argument, 
that even were it certain that the sole object of the 
enactment was to protect the dairy industry in this 
State against the substitution of a cheaper article, 
made from cheaper materials, this would not be be- 
yond the power of the Legislature. This, we 
think, is the real question presented in the case.” 
The decision is certainly right in this view. To 
hold otherwise would be in effect to adjudge that 
a butcher should not sell horse steaks, or that a 
grocer should not sell lard or train-oil, recommend- 
ing them as a substitute for butter. Our court very 
wisely observe in conclusion: ‘‘ Measures of this 
kind are dangerous, even to their promoters, If 


Vor. 82 — No. 4. 


jan Mining Co. v. 





the argument of the respondents in support of the 
absolute power of the Legislature to prohibit one 
branch of industry for the purpose of protecting 
another with which it competes can be sustained, 
why could not the oleomargarine manufacturers, 
should they obtain sufficient power to influence or 
control the legislative councils, prohibit the manu- 
facture or sale of dairy products? Would argu- 
ments then be found wanting to demonstrate the 
invalidity under the Constitution of such an act? 
The principle is the same in both cases. The num- 
bers engaged upon each side of the controversy 
cannot influence the question here. Equal rights 
to all are what are intended to be secured by the 
establishment of constitutional limits to legislative 
power, and impartial tribunals to enforce them.” 


Our omission to comment upon the case to which 
Mr. Hirschl alludes in another column, was not be- 
vause the decision did not strike us as singular 
and technical, but because we knew that some of 
our readers possessed of ‘‘ acumen,” like our cor- 
respondent, would save us the trouble. (It is a great 
art to know how to induce other people to do your 
work in warm weather.) We are not yet prepared 
to say that the decision is not right on the techni- 
cal common-law ground of repugnancy. Cer- 
tainly we should not make a lease for years run to 
the lessee’s ‘‘ heirs,” and if the forms are printed 
in that way we should (if we were as careful as we 
ought to be) strike out the word. Under the stat- 
ute of our State (1 R. S., m. p. 748, § 1), the term 
“heirs” is not essential to create a fee, and every 
grant passes all the grantor’s estate ‘‘ unless the in- 
tent to pass a less estate or interest shall appear by 
express terms, or be necessarily implied in the terms 
of the grant.” Probably the decision in question 
would not be law in this State. And by referring 
to the abstract in another column, of Waterman v. 
Andrews, Supreme Court of Rhode Island, it will 
be seen that it is doubtful whether the doctrine of 
the principal case would be followed anywhere else. 
On the other hand, consult Hdwards v. McClurg, 
39 Ohio St. 41; Green Bay and Miss. Canal Oo. v. 
Hewett, 55 Wis. 96; 8S. C., 42 Am. Rep. 701. 


This is the proper season to comment on dogs. The 
American Law Record, speaking of the case of T'ro- 
‘ireman Insurance Co., Califor- 
nia Supreme Court, May, 1885, holding that keep- 
ing a watch-dog in an insured building is nota 
compliance with a requirement in an insurance pol- 
icy to keep a watchman on the premises, although 
the dog had the whole range of the building, and 
was accustomed to bark loudly on the approach of 
strangers, observes: ‘‘It shows what a narrow es- 
cape it had from losing the case from the ‘bark of 
a dog.’ We fear our contemporary, the ALBANY 
Law JourNAL, notwithstanding the decision of so 
respectable a tribunal as that of the Supreme 
Court of California, will think that the dog should 
have won the case for the assured, for we havea 
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faint impression that the JourNAL believes there 
should be no warranties permitted in policies of in- 
surance. Perhaps the incendiary in the principal 
case was not a ‘stranger’ to the dog, and hence 
there was no barking, except against the wicked 
insurance company, which had the temerity to 
plead a plain breach of contract by the assured.” 
Why should not the bark of a dog be as potent as 
the cackling of the Roman geese? But this de- 
cision that a dog is not a ‘‘ watchman,” is all right, 
and quite in harmony with the holding in Heisrodt 
v. Hackett, 34 Mich. 283; 8. C., 22 Am. Rep. 529, 
that adog is not a“ person.” Seriously, we are 
not opposed to warranties in insurance policies, but 
only to the doctrine that the breach of an immate- 
rial warranty is fatal to the policy. 


And still the honors come! This time the Lon- 
don Times certifies that the chief justice of the 
United States —name apparently unknown —is a 
‘‘gentleman.”’ Well, that is some comfort. The 
Times says: “On Saturday last Lord Coleridge 
and Mr. Justice Mathew came upon the bench ac- 
companied by a gentleman, whom Lord Coleridge 
introduced to the bar —all standing up—as the 
chief justice of the United States, who was assigned 
aseat by the side of the lord chief justice, and 
was treated throughout with the highest marks of 
respect, their lordships handing to him the ancient 
documents which were cited in the interesting case 
appointed to be heard, and explaining to him the 
proceedings. The chief justice appeared to be 
very much amused and interested in the quaint 
ceremony which took place, of the introduction and 
reception of the new queen’s counsel.” 


In the midst of the prevalent lawlessness at the 
west —at least in Kentucky —it is refreshing to 
hear of the discomfiture of one body of law-break- 


ers. At Marion, Indiana, on the 15th inst., a mob 
of one hundred men came to the jail and demanded 
anegro held for an outrage on a woman. The 
sheriff — name of Holman — answered that he was 
prepared to defend the premises, and that they had 
better ‘‘get.” They ‘‘got” accordingly. That 
was the last of it. ‘It appeared to take the spirit 
out of the leaders.” All honor to Sheriff Holman, 
and long may he be sheriff! Here is a man who 
knows his duty and does it, having prudence 
enough to take precautions to enable him to do it. 
But what is to become of society in Kentucky, 
where savagery seems to reign triumphant? Things 
must be very bad when the leading newspaper in 
the State, the Louisville Cowrier-Journal, takes such 
a bold stand against the crime and lawlessness 
rampant all over that region. We do not mean to 
say that there is not as much crime in other parts 
of this country, but generally there is the public 
opinion to back the courts in punishing it. In 
Kentucky, we fear, there 1s not a similar public 
opinion, or if there is, it is too timid to be influen- 
tial. We suspect that very generally in Kentucky 








it is regarded asarather fine thing for a man to 
take the law into his own hands, and to regard 
murderous family feuds and vendettas as venial of- 
fenses. This is very disheartening to good citizens 
who love order and justice. It is worse than 
Texas, where crime is industriously pursued and 
inexorably punished. 


It seems that Mr. Justice Bradley was seventy 
years old on the 4th of March last; Mr. Justice 
Miller will be seventy on the 5th of April next; 
Mr. Justice Field on the 4th, and Chief Justice 
Waite on the 29th, of November next. These gen- 
tlemen can then retire on their pensions. A Wash- 
ington newspaper says President Cleveland will 
‘*undoubtedly” have four vacancies to fill. Will 
he, indeed? We doubt it. Why should these gen- 
tlemen retire? All except the chief justice are in 
excellent health, we believe, and probably have no 
intention of shelving themselves. But perhaps 
they will. It would be a public misfortune if they 
all should retire. 


Tue Hanp-OrGAN MAN, 
(By a Perturbed Lawyer.) 


A bushy-bearded, stooping man, 
With one-legged, dingy box, 
Turns a dread crank, and my sad soul 
With discord dire he shocks. 


A sad-faced monkey on that box 
Persistently he sets, 

While as he turns there skip within 
Spasmodic marionettes. 


A woman thumbs a tambourine; 
A fog-horn voice has she, 

And while she drones, that monkey sad 
Disports him wearily. 


That instrument is always flat, 
Except when it is sharp, 

With now and then a note left out, 
As in a broken harp. 


To rid me of that noxious sound 
I go about a square, 

But when I reach the other side 
That grinning fiend is there! 


Will nothing stay thy senseless round — 
Bricks, clubs, disease organic, 
Policeman’s magical * move oun,”’ 
Or crowd in mad-dog panic’ 


“Then thou'lt remember me ’— oh, yes! 
Be sure I will, right well, 

And drive thee, if I only may, 
To some far tropic hell. 


** Still gently o’er me stealing ”’— oh! 
That some policeman quick 

Would steal from neighboring restaurant 
And whack thy skull so thick! 


** Back to our mountains ’’— yes, go back! 
Why dost not go? And yank 

That wheezing, squeaking engine foul, 
Inexorable crank! 


‘* Wait till the clouds roll by,”’ and then, 
‘*There’s a land that is fairer than day; ”’ 
That thou’lt not haunt me in that land 
I do not dare to say. 
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“ Last rose of summer’’— would thou wert 
Last of the grinding foe, 

For then I'd somehow lay the sound 
Of thy fell grinding low. 


How can I stay thy bad career? 
In law it is no fault, 

For “music’’ is no nuisance deemed, 
And “ singing is no assault.” 


True, I might slay thee, empty fool, 
And smash thy horrid gin, 

But six would to thy funeral come, 
And the same tunes begin. 


+. 


NOTES OF CASES. 

N Jones v. Williams, Q. B. Div., June 27, 1885, ag 
| we learn from the Law 7imes, in an action for 
libel and slander, the defendant, Mrs. Williams, 
was in business in Glamorganshire, and Jones, the 
plaintiff, had been in her service as manager. Af- 
ter he had left her service, one Thomas made a 
statement to her in writing and signed it, in these 
terms: “I, the undersigned, William Thomas, 
hereby declare on oath that I have, with the full 
knowledge of Tom Jones” (the plaintiff), ‘de- 
frauded Mrs. French Williams of £10, and divided 
the same between us.” On the day on which this 
was handed to Mrs. Williams she went to the house 
of the plaintiff Jones to speak to him about it, but 
he was not at home, and his wife came to the door 
and asked her what it was she wanted, and she said, 
‘the has robbed me,” or ‘‘ is charged with robbing 
me,” and she offered to read to the wife the state- 
ment she had in her hand, when the wife went and 
fetched her brother-in-law to hear it, and he heard 
it read to her by the defendant. The defense was 
that the communication was privileged, but the 
judge held that the occasion was not privileged, 
but he put it to the jury whether the defendant had 
spoken bona jide, and under the belief that she was 
making it in the performance of any duty which 
she owed to society; and the jury found that she 
made it in the performance, as she believed, of a 
duty she owed to society, and in the bona fide be- 
lief that it was true, and without malice; but be- 
ing directed by the judge that the occasion was not 
privileged, they found for the plaintiff, with £10 
damages for the libel, and £5 for the slander. On 
review, Lord Coleridge said: “The rule as to a priv- 
ileged communication is that it must be made ‘in 
the discharge of a moral or social duty of imperfect 
obligation,’ i. e.,as between the person who makes the 
communication and the person to whom it is made, 
and here there was no such duty to make the com- 
munication to the wife. Personally, Iam disposed 
to think that the bounds of privilege are hardly 
wide enough; but it is my duty to administer the 
law as it is, and it has never been held that such a 
communication may be made to the wife. Instead 
of waiting for a short time. or writing to the party 
by post, the defendant at once made the communi- 
cation to the wife and her brother-in-law. I lay no 
stress on the presence of the brother-in-law, as he 





was sent for by the wife, and it would not take 
away the privilege. But in the absence of any 
duty to make the communication to the wife, the 
privilege did not apply, and therefore this applica- 
tion must be refused.” Mathew, J., concurred. 
A sealed letter, addressed and delivered to the 
wife, containing a libel on the husband, is a publi- 
cation. Schenck v. Schenck, 1 Spencer, 208; Wen- 


man Vv, Ash, 13 C, B. 836. 


In Wright v. Susquehanna Mut. Fire Ins. 0o., 
Pennsylvania Supreme Court, May 25, 1885, 15 
Pittsb. Leg. Journ. 463, a policy of insurance pro- 
vided, first, that arbitrators are to be chosen at the 
request of either party in writing; and second, that 
no suit shall be commenced until an award shall be 
obtained fixing the amount of the claim ‘‘in the 
manner hereinbefore provided.” Held, that if there 
was no written request for arbitration it will be 
presumed that it was waived. The court said: 
‘*Few of the authorities cited have any bearing 
upon the case, for the reason that the condition in 
the policy is peculiar, and must be construed ac- 
cording to its terms. * * * This means, if it 
means any thing, that upon the written request of 
the company the plaintiff shall join them in choos- 
ing arbitrators, and procuring an award, before he 
shall commence suit. It was the right of either 
party to demand arbitration; it was the right of 
either party to waive it; and the defendant, hav- 
ing made no such demand, must be presumed to 
have waived it. The one clause in the policy must 
be read in connection with the other; the one re- 
fers to the other, and relates to the same subject- 
matter. In Mentz v. Armenia Fire Ins. Co., 79 
Penn. St. 478; 8. C., 21 Am. Rep. 80, there was a 
condition in the policy which absolutely required 
an arbitrator to settle the loss in case of dispute, 
and that no action should be brought until after 
such award made. It was held however not to be 
binding. It was said by Mr. Justice Sharswood: 
‘Such an agreement, like any other agreement of 
reference, is revocable, though the party may sub- 
ject himself to an action of damages for the revoca- 
tion. It is not in the power of the parties thus to 
oust the courts of their general jurisdiction, any 
more than they have to a personal covenant that 
they are not to be responsible for a breach of it.’ 
Furnivall v. Coombes, 5 Mann, & G. 786. The Su- 
preme Court of the United States have recognized 
the soundness of this general principle in’ Jnswrance 
Company v. Morse, 20 Wall. 445, in which they held 
that an agreement by a foreign insurance company, 
in conformity with a State statute, that if sued in 
a State Court they would not remove the suit into 
the Federal Court, was invalid. Flaherty v. Insur- 
ance Co., 1 W. N. C. 352, was cited as sustaining 
the opposite view. The condition of the policy 
was not given in that case, and as reported it is of 
very little value in this connection, for the reason 
that we are left in considerable doubt as to what 
the case really was. In German American Ins, Co, 
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v. Steiger, 13 Ins. L. Jour. 546, the condition in the 
policy was substantially similar to the one in this 
case, and it was held ‘that such written request 
was a condition precedent to the appraisal award, 
and that there not having been a written request 
by either party for an appraisal, such appraisal and 
award were not necessary, under the conditions, in 
order to entitle the plaintiff to a recovery.” See 


Wynkoop v. Niagara F. Ins. Co., 91 N. Y. 478; 8. 
C., 43 Am. Rep. 686. 


In Bishop v. Weber, Supreme Court of Massachu- 
setts, June, 1885, it was held that a public caterer 
owes a duty to one lawfully attending an entertain- 
ment to supply him wholesome food, and _ he is lia- 
ble in negligence for an injury resulting from tak- 
ing deleterious food furnished by him. The court 
said: ‘‘If one holds himself out to the public as a 
caterer, skilled in providing and preparing food for 
entertainments, and is employed as such by those 
who arrange for an entertainment, to furnish food 
and drink for all who may attend it, andif he un- 
dertakes to perform the services accordingly, he 
stands in such a relation of duty toward a person 
who lawfully attends the entertainment, and _par- 
takes of the food furnished by him, as to be liable 
to an action of tort for negligence in furnishing un- 
wholesome food whereby such person is injured. 
The liability does not rest so much upon an implied 
contract as upon a violation or neglect of a duty 
voluntarily assumed. Indeed where tle guests are 
entertained without pay, it would be hard to estab- 
lish an implied contract with each individual. The 
duty however arises from the relation of the caterer 
to the guests. The latter have the right to assume 
that he will furnish for their consumption provi- 
sions which are not unwholesome and injurious 
through any neglect on his part. The furnishing 
of provisions which endanger human life or health 
stands clearly upon the same ground as the admin- 
istering of improper medicines, from which a liabil- 
ity springs irrespective of any privity of contract 
between the parties. Norton v. Sewall, 106 Mass. 
144; 8. C., 8 Am. Rep. 298; Longmeid v. Holliday, 
6 Exch. 767 ; Pippin v. Sheppard, 11 Price, 400.” 


In St. Clair St. Ry. Co. v. Eadie, Ohio Supreme 
Court, March 31, 1885, 19 Rep. 789, a girl of six- 
teen, capable of taking reasonable care of herself, 
riding with her father, who was driving his own 
horse and wagon, was injured by collision between 
the wagon and a street-car of the defendant, caused 
solely by the concurrent negligence of the company 
and her father. //e/d, that she might recover of the 
company. The court said, citing Transfer Co, v. 
Kelly, 36 Ohio St. 86; 5. C., 38 Am. Rep. 558: ‘In 
that case, as in this, the plaintiff was not in fault; 
but there, as here, it was contended that the plaint- 
iff was so identified with or related to the railroad 
cempany by the contract of carriage that the fault 
of the carrier must be imputed to the passenger. 
Neither in that case nor in this was there any fault 





alleged against plaintiff for becoming a passenger. 
The two cases differ in two respects only. There 
the carriage was by a public carrier, personally for 
hire or reward, while here it was by private convey- 
ance, and presumably gratuitous. There the driver 
of the street car was a stranger to the passenger, 
while here he was her father, with whom she was 
riding home. In that case it was held that the 
driver in the street car was in no just sense the agent 
or servant of the passenger. If the driver had been 
under the control of the passenger, then it was said 
there might be some show of reason for holding the 
passenger liable for the negligence of the driver. 
But as there was no such power of direction or con- 
trol, the negligence of the driver of the car could 
not be imputed to the passenger. That was held to 
be a case of joint negligence of the railroad com- 
pany and the transfer company, for which they 
might be sued jointly or severally. After a thorough 
examination of the numerous and conflicting au- 
thorities upon this point, some of which are cited 
in the opinion, we then declined to follow the case 
of Thorogood vy. Bryan, 8 C. B. 115, and other like 
cases, which hold the passenger liable for the con- 
tributory negligence of his driver, where there was 
mutual fault of two drivers causing an injury, and 
as before stated, held that upon principle, as well 
as upon the better authorities, the passenger was 
not so identified with the vehicle in which he was 
riding as to make him responsible for the driver’s 
fault. It was held by us that the passenger in that 
street car was not responsible for the negligence of 
the driver; that the latter was in no just sense the 
agent of the former, and had nocontrol of, or di- 
rection over the management of the vehicle in 
which he was riding, so as to identify driver 
and passenger. The opposite doctrine, though sup- 
ported by high authority, has not been received 
even in England with approbation. We cite a few 
of the cases and text-books touching this vexed 
question, but since the subject was fully considered 
in Transfer Co. v. Kelly, supra, we need not further 
consider it. See Armstrong v. Lancashire Railway Co., 
L. R. 10 Exch. 47; Waite v. NW. #. R., El., Bl. & El, 
719 (a case of a child too young to take care of 
itself); Lockhart v. Lichtenthaler, 46 Penn. St. 151; 
Thomps. Carr. Pass., ch. 7, where all the cases pro 
and con are cited, notes, p. 234; Bennett v. N. J. R., 
36 N. J. L. 225; 8. C., 13 Am: Rep. 435; 1 Smith’s 
Lead. Cases (Sth Am. ed.) p. 505, *315; Danville 
Turnpike Co. v. Stewart, 2 Met. (Ky.) 119; Chapman 
v. N. Hf. R. Co.,19 N. Y. 341; Colegrove v. N. Y. & 
N.H. R. Co., 20 N. Y. 492; Louisville, ete., R. v. Case’s 
Adm’r, 9 Bush, 728; Whart. Neg,, § 395; Webster v. 
I, R. R. Co., 38 N. Y. 260. The foregoing cases 
mostly relate to passengers by public carriers, and 
when the passenger is injured by the negligence of 
another public carrier, or of a third person. It only 
remains to determine if a like rule applies when the 
plaintiff was a passenger in a private conveyance. 
We think it does. The plaintiff in the case at bar 
was in no just sense the master, nor was her father 
her agent or under her control or direction. In 
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Puterbaugh v. Reasor, 9 Ohio St. 484, the want of 
ordinary care of plaintiff's agent prevented his re- 
covery, When the agent’s negligence directly con- 
tributed to the injury, though the defendant was 
also guilty. Butit is well settled that passengers 
ina public conveyance are not so liable for the 
negligence of the employees of the carrier, because 
they are not the agents of the passenger. The same 
reasons apply with equal force to a private carrier. 
Plaintiff's relations to her father being that of a 
passenger in his wagon, going to their common 
home, did not, in law, make him her servant or 
agent, and as such responsible for his misconduct. 
If he had brought an action for the loss of services 
of his daughter, caused by this injury, his contribu- 
tory negligence would defeat a recovery, nor could 
he recover for his own injuries for the same reason. 
This is because he was guilty with the defendant of 
causing the collision. Neither does the fact that 
she was the daughter defeat her rights. If her 
father’s misconduct or negligence contributed to 
the injury, why should that fact exonerate a joint 
wrong-dower? Robinson v. N. Y. Cent. R., 66 N. 
Y. 11, 8. C.,23 Am. Rep. 1, was the case of a female 
who had accepted an invitation to ride with a 
gentleman, who was the owner and driver of a 
buggy in which they were riding when she was in- 
jured through the joint negligence of her driver 
and a train of cars. Church, C. J., says: ‘I am 
unable to find any legal principle upon which to im- 
pute to plaintiff the negligence of the driver, * * * 
The acceptance of an invitation to ride creates no 
more responsibility for the acts of the driver than 
the riding in a stage-coach, or even a train of cars, 
providing there was no negligence on account of the 
character or condition of the driver or the safety of 
the vehicle, or otherwise. It is no excuse for the 
negligence of defendant that another person’s neg- 
ligence contributed to the injury for whose acts the 
plaintiff was not responsible.’ We think this reason- 
ing unanswerable, notwithstanding the adverse 
criticism and contrary holding in Prideaur v. 
City of Mineral Point, 43 Wis, 514; S. C., 28 Am, 
Rep. 558.” To same effect, Cuddy v. Horn, 46 Mich. 
596; S.C., 41 Am. Rep. 178; Zown of Albion v. 
Hetrick, 90 Ind. 545; 8. C., 46 Am. Rep. 230; Wa- 
bash, etc., Ry. Co. v. Shacklet, 105 Ill, 864; 8. C., 44 
Am. Rep. 791; Masterson v. N. Y. Cent., ete., R. Co., 
84 N. Y. 247; S. C.,38 Am. Rep. 510, and note 514; 
also note 23 Am. Rep. 4. 


—_——_¢___— 


INSURGENTS NOT PIRATES. 


United 


LATE ruling of Judge Brown in the 
States District Court in New York announces, 
ifit is rightly reported, a novel doctrine in inter- 


national law. An armed vessel, manned by insur- 
gents against the government of the United States 
of Columbia, was seized and brought into New 
York by a United States cruiser. It was not pre- 
tended on the part of the captured vessel that the in- 
surgent party, under whose directions it sailed, were 





| be of very recent growth. 
| first began to assert their independence of Spain, 

' sent forth innumerable vessels to prey upon Span- 
| ish commerce; but though Spain denounced these 
| vessels as pirates, and though for a long period the 





recognized as belligerents. It was insisted how- 
ever that by the law of nations it is essential, to 
constitute piracy, that there should be, first, the in- 
tention to rob, and secondly, the intention to prey 
on all vessels irrespective of nationality, whereas in 
the present case there was no such intention, the 
object being exclusively to resist, cripple, and if 
possible, overthrow the government of Columbia. 
This view Judge Brown appears not to have ac- 
cepted, but to have based his release of the vessel 
(subjecting it however to the costs of arrest) on 
the ground that the position taken by Mr. Bay- 
ard, the Secretary of State, that the insurgent ves- 
sels were not pirates, involved a recognition of 
belligerency. Yet this is in the face of Mr. Bay- 
ard’s own statement that no such recognition was 
given. 

The difference of opinion between the secretary 


| of State and Judge Brown relates to questions of 
| profound interest. 
| surgents in aid of their insurrections, pirates until 
| the period in which the belligerency of the insur- 


Are vessels, employed by in- 


If they are, the doctrine must 
The Dutch, when they 


gents is recognized? 


insurgents were not recognized as belligerents, yet 
there is no instance of England or of France arrest- 
ing an insurgent vessel as piratical, great as would 
have been the emoluments of the captors if such 
a claim had been successfully pressed. At the be- 
ginning of our own revolution, before our belli- 


| werency had been recognized by any European State 
t d 5S vd ’ 


our privateers inflicted great injury on British com- 
merce, not only in the western but in the eastern 
hemispheres; yet not even England was reckless 


| enough to maintain that these privateers were to be 


treated as pirates, and their officers and crew to be 
hung as such. It is true that at the beginning of 
the late civil war Mr. Seward directed prosecutions 
for piracy against confederate privateersmen. But 
this was merely tentatively, for the purpose of ob- 


| taining the opinion of the courts, and when the 


cases were held not to be piracy by the law of na- 
tions, the prosecutions for piracy were abandoned. 
There is no instance in history where an insurgent 
vessel, engaged in making war against ite titular 
sovereign, has been held even by the courts of 
such sovereign to be a pirate. If so, there isa 
strong additional reason. why proceedings of this 
kind should not be instituted by independent pow- 
ers. Certainly the government of the United 
States, itself sheltered when in its early insurrec- 
tionary period by the honorable maintenance by 
other States of this rule, should not now lend itself 
to the suppression of insurrections in their incipi- 
ency by seizing and appropriating the vessels of 
such insurgents, and bringing their officers and 
crew to the gallows. The prize money which 
might be gathered in by our navy by such process 
would only enhance the infamy which would cover 
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us if we should undertake the office of capturer 
and executor of non-belligerent insurgent ves- 
sels on the high seas. For to such vessels the es- 
sential incident of hostility to all flags at sea is 
wanting. The object is, not the plunder of all 
vessels indiscriminately, but the crippling of the 
commerce of the couutry from which the insur- 
gents have revolted. Their case therefore is not 
one of piracy at common law. ~ 


LANDLORD AND TENANT—IMPLIED WARRANTY 
OF FITNESS. 


NEW YORK COURT OF APPEALS, MARCH 3, 1885. 


EpwaARrps vy. New York, etc., R. Co. 


On a lease of a building for public’exhibitions, the galleries 
being designed only for a limited number of spectators, 
there isno implied warranty that they shall be secure 
against falling with a turbulent crowd. 


PPEAL from judgment of Genera] Term in the 

second department, entered upon an order affirm - 

ing a judgment in favor of defendant, entered upon 
an order nonsuiting the plaintiff on trial. 

The action was brought to recover damages for in- 
juries sustained by defeudant by the falling of a gal- 
lery ina building in the city of New York designed 
for public entertainments, known as Gilmore’s Gar- 
den, which building was leased by defendant to one 
Kelly, for the purpose of giving a pedestrian exhibi- 
tion therein. 

The facts are stated in the opinion. 


Samuel D. Morris, for appellant. 
Frank Loomis, for respondent. 


EARL, J. There is an implied warranty upon an ex- 
ecutory sale of merchandise that the property is ina 
merchantable condition, and upon the sale of a chat- 
tel by the manufacturer thereof, that the chattel is fit 
and suitable for the purpose for which it was intended 
and is purchased, and upon the sale of provisions for 
consumption, that they are wholesome and proper for 
use as food; but upon the demise of real estate, there 
are nosuch implied warranties. It is a universal rule, 
to which no exception can be found in any case now 
regarded as authority, that upon the demise of real 
estate there is no implied warranty that the property 
is fit for occupation, or suitable for the use or purpose 
for which it is hired. The only implied warranty in 
such case is one for quiet enjoyment. 

In Jaffe v. Harteau, 56 N. Y. 398; S. C., 15 Am. Rep. 
438, it was held as stated in the head-note, that “a 
lessor of buildings, in the absence of fraud or any 
agreement to that effect, is not liable to the lessee or 
others lawfully upon the premises for their condition, 
or that they are tenantable and may be safely and 
conveniently used for the purposes for which they are 
apparently intended.” Judge Grover, writing the 
opinion, said: ‘‘There is no reason for holding the 
lessor, in the absence of any agreement or fraud, liable 
to the tenant for the present or future condition of 
the premises that would not be equally applicable to a 
similar liability sought to be imposed by a grantee in 
fee upon his grantor.”’ 

In Carson v. Godley, 26 Penn. St. 111, Woodward, J., 
said that there was a time when the English courts 
acted on the principle that it is an implied condition 
of every lease that the property is reasonably fit for 
the purpose for which it is let, but that those courts 





*To appear in 98 N. Y. 


had receded from that rule, and now held that on the 
demise of land there is no implied obligation on the 
part of the lessor that it is fitfor the purpose for 
which it is taken; nor in the lease of a house, that it is 
atthe time of the demise, or shall be at the com- 
mencement of the term, in a reasonably fit state and 
condition for habitation. And he cited for the Eng- 
lish rule the case of Sutton v. Zemple, 12 M. & W. 82, 
which is ample authority for what he said. 

In Francis v. Cockrell, L. R., 5 Q. B. 501, Kelly, C. 
B., said that there was no implied undertaking by the 
lessor that the demised real estate *‘ shall be reason- 
ably fit, or fit at all, for the purpose which it is let, 
that is, for the purpose of habitation. There is really 
no analogy at all between the case of a lessor and les- 
see ofa house and the case of one who contracts for 
the supply of a carriage, or for the supply of a seat 
ina stand upon a race-course, or forthe safe passage 
over a railway bridge. Inthe case of a lessor and 
lessee of a house, both parties, before the lease is 
granted and accepted, ascertain for themselves the 
condition of the premises, and they then enter into 
such express covenants as they may think fit for the 
repair of the premises, or for any other purpose inci- 
dental to the enjoyment of the premises.” 

In Thompson on Negligence, 323, the learned author, 
citing many cases, says that in the absence of fraud or 
deceit, ‘* there is no implied covenant that the demised 
premises are fit for occupation or the particular use 
which the tenant intends to make of them.” 

Therefore if any responsibility in this case attaches 
to the defendant it cannot be based upon any contract 
obligation, but must rest entirely upon its delictum. 
If a landlord lets premises and agrees to keep them in 
repair, and he fails to do so, in consequence of which 
any one lawfully upon the premises suffers injury, he 
is responsible for his own negligence to the party in- 
jured. If he demises premises knowing that they are 
dangerous and unfit for the use for which they are 
hired, and fails to disclose their condition, he is guilty 
of negligence which will in many cases impose respon- 
sibility upon him. If he creates a nuisance upon his 
premises, and then demises them, he remains liable 
for the consequences of the nuisance as the creator 
thereof, and his tenantis also liable for the continu- 
ance of the same nuisance. But where the landlord 
has created no nuisance, and is guilty of no willful 
wrong or fraud or culpable negligence, uo case can be 
found imposing any liability upon him for any injury 
suffered by any person occupying or going upon the 
premises during the term of the demise; and there is 
no distinction stated in any authority between cases 
of a demise of dwelling-houses and of buildings to be 
used for public purposes. The responsibility of the 
landlord is the same in all cases. If guilty of negli- 
gence or other delictum which leads directly to the ac- 
cident and wrong complained of, he is liable; if not so 
guilty, no liability attaches to him. If he lets a build- 
ing for a warehouse, knowing that it isso weak and 
imperfectly constructed that the floor will break down 
from the weight necessarily to be placed upon them, 
his negligence imposes liability upon him for injury to 
the person or property of any one who may lawfully 
be upon the premises using them for the purposes for 
which they were demised. If one builds a house for 
public amusements or entertainments, and lets it for 
those purposes, knowing that it isso imperfectly and 
carelessly built that it is liable to go to pieces in the 
ordinary use for which it was designed, he is liable to 
the persons injured through his carelessness. And 
this rule of responsibility goes far enough for tke pro- 
tection of lessees and of the public generally. It is but 
a just and reasonable application of the maxim, sic 
utere tuo ut alienum non laedas. lt imposes lability 
upon the landlord for his dedictwm, aud the tenant is 
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also liable, not only for his negligence, but also upon 
the authority of the case of Francis v. Cockrell, by vir- 
tue of an implied contract which he makes with all 
the persons whom, fora compensation, he invites or 
induces toenter his building to witness public enter- 
tainments given therein by him or under his supervis- 
ion. A rule which would place a greater responsibil- 
ity upon a grantor or upona landlord while out of 
possession and deprived of the control of his premises 
would, as stated in many cases, lead to much injus- 
tice, embarrassment and inconvenience. There is no 
case which holds that the negligence of a landlord is 
to be inferred simply from the fact that a structure 
which he lets breaks down. It may break down under 
such circumstances that the inference of negligence is 
irresistible and may properly be drawn; but the facts 
must show that he knew, or had reason to know, 
that the structure was dangerously weak and im- 
perfect. 

In Walden v. Finch, 70 Penn. St. 460,in an action 
foran injury to property caused by the falling of a 
storehouse, the court said: ‘‘The principle appears to 
be this, that when the owner of a building has done all 
in his power to erect a safe structure for the purpose 
for which it is to be used, he is not liable to others for 
its occult defects. Of course this is to be taken with 
the qualification that he had no knowledge of the de- 
fect, and no reason to lead him to believe the tuilding 
to be unsafe.”’ 

In Carson v. Godley, supra, where the action was to 
recover for damage to property caused by the falling 
of a storehouse let by the defendant, the court said: 
“With his eyes wide open to the fact that the govern- 
ment would use his storehouse for heavy storage, he 
let them have it, knowing that it was unfit for such 
use, and he inserted no word of caution or restraint in 
the lease.”” 

In Godley v. Hagerty, 20 Penn. St. 387, in an action 
for a personal injury received from the falling of the 
same storehouse, it was held that the owner of sucha 
building is liable for injuries sustained by a stranger 
in consequence of its grossly negligent and insufficient 
construction. Woodward, J., said: “If after it was 
finished he (the landlord) knew there were defects in 
it which unfitted it for the designed purpose, he should 
have stipulated in his lease against its being used for 
heavy storage. He omitted his duty in both respects- 
He did not build a strong storehouse, and he did not 
forbid heavy storage, he must bear the consequences 
of his neglect.”’ 

In Robbins v. Jones, 15 C. B. (N. 8S.) 221, it was said 
by Erle, C. J.: ‘‘A landlord who lets a house ina 
dangerous state is not liable to the tenants, custom- 
ers or guests for accidents happening during the term; 
for fraud apart, there is no law against letting a tum- 
ble-down house, and the tenant’s remedy is upon his 
contract, if any.’’ 

In Mellen v. Morrill, 126 Mass. 545; S. ©., 30 Am. 
Rep. 695, it was held that the owner of a_ building 
leased to a tenant who occupies it is not liable to a 
person who, in passing along a walk leading from the 
street to the building, forthe purpose of transacting 
business with the tenant, is injured by falling down 
an embankment adjoining the walk, although the es- 
tate was in that condition prior to the letting. Mor- 
ton, J., said: ‘‘ He (the defendant) had leased it toa 
tenant, and there is nothing to show that he retained 
any control overthe walk, or any right to direct the 
purposes for which the premises should be used. The 
fact that the walk was in the same condition before 
the demise is not material. The defendant did not 
guarantee that the premises should be safe for all the 
uses to which the tenant might put them. The tenant 
alone had the right to determine the purposes for 
which he would use the premises. If he used them so as 





impliedly to invite people to visit them in the night, it 
was his duty to make them safe by a railing, or by a 
light, or other warning. It was not the duty of the 
landlord, and indeed he would not have the right 
without the consent of the tenant to do this.” 

In Nelson v. Liverpool Brewery Co.,2 Com. Pl. Div. 
$11; S. C., 21 Eng. Rep. 308, it was held that the land- 
lord is liable for an injury toa stranger by the defec- 
tive repair of demised premises only when he has con- 
tracted with the tenant to repair, or when he has been 
guilty of misfeasance, as for instance, in letting the 
premises in a ruinous condition; in all other cases he 
is exempt from responsibility for accidents happening 
to strangers during the tenancy.’’ That was a case 
where aportion of the bailding fell from its own 
weight in consequence of its ruinous condition, caus- 
ing the injury complained of. 

In this case then, under all the authorities, the lia- 
bility to this plaintiff for the injuries sustained by him 
from the falling of the gallery can be imposed upon 
the defendant only by proving negligence on his part, 
and the burden of establishlng the negligence rests 
upon the plaintiff. Now what are the facts? The de- 
fendant owned the premises known as Gilmore’s Gar- 
den, and rented them to one Kelley’for the purpose of 
giving therein a pedestrian exhibition for the space of 
ten days, for the rental of $5,000. It was conceded 
upon the trial that one of the conditions of the demise 
was that the tenant might make any and all such 
changes in the interior of the building, in the appoint- 
ments and fixtures thereof, as he might see fit at his 
own expense, on condition that he stould surrender 
the premises at the end of the term in the same state 
they were in at the beginning thereof. There was no 
agreement onthe part of the landlord to make any 
changes or repairs. In the progress of the trial, sub- 
sequently to the concession referred to, which should 
be taken as true, having been made for the purposes of 
the trial, a portion of a letter written by the defeud- 
ant to Kelley was produced which specified that any 
alteration contemplated to the building must first be 
submitted to the president or vice-president of the de- 
fendant for approval, which being obtained the altera- 
tions were to be made and the property restored to its 
original condition atthe expense of the lessee. That 
clause in the letter, assuming that it was embodied in 
the lease between the parties, does not alter the effect 
of the concession, because the lessee was to determine 
what alterations he chose to make, and then had the 
right to make them, providing he could obtain the ap- 
proval of one of the officers named. It does not ap- 
pear that the approval of any proposed alteration was 
applied for or refused. So the case must be treated as 
if the tenant had the right to make any changes in the 
interior arrangements of the premises which he saw 
fit to make. The gallery which fell was erected at the 
westerly end of the building a short time prior to the 
demise, and was used on several occasions for Mardi 
Gras and other festivals. It was divided into boxes 
capable of holding from four to six persons, and each 
box was supplied with a table and chairs, and they 
were intended for occupation by persons who could be 
served with refreshments while witnessing the per- 
formances upon the main floor. The persons occupy- 
ing the boxes during the festival performances were 
charged a much higher price than those who occupied 
other portions of the building. The gallery was built 
under the supervision of an architect, and was suit- 
able for the purposes for which it had been rented and 
for which it had been used. It was eonceded upon the 
trial that it was built simply to accommodate a lim- 
ited number, and not to be used for such an exhibition 
as a walking match; but there was no concession that 
it was not sufficiently strong to hold all the persons 
who could get into it, or that the defendant had any 
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knowledge whatever of its weakness or defects. In 
the absence of proof it must be inferred that the tables 
and chairs were in the boxes at the time of the de- 
mise, and thus that the use for which the gallery was 
intended was apparent. There is no evidence that the 
defendant knew that the tables and chairs were to be 
removed, and that these boxes were to be filled with 
all the people who could crowd into them. Much less 
is there any proof that it knew or had reason to sup- 
pose that the same price would be charged for all per- 
sons entering the gallery as was charged for persons 
entering other parts of the building, or that the boxes 
were to be filled with a noisy, boisterous crowd of peo- 
ple, stamping and keeping time to music. There is no 
evidence and no inference from any evidence in the 
case, that the defendant knew or had reason to sup- 
pose that the gallery would be used in such a way as 
to endanger its security. Nor was there any proof 
that any defect in the gallery was apparent or known 
to the defendant, or that it could have been known by 
any examination that could have been reasonably ex- 
pected or required or even made. The architect, 
called as a witness by the plaintiff, testified that the 
gallery was perfectly safe for aqniet crowd, but was 
not when crowded full of boisterous people, moving 
and stamping to the time of music, which would break 
down almost any structure. The sole proof by which 
it is sought to impose negligence upon the defendant 
is that the gallery which was thus filled by people thus 
conducting fell. There was no proof even that any of 
the timbers in the gallery were too small or weak and 
that they broke, or that they were not properly joined 
together and supported, or that the gallery was in any 
respect negligently constructed. The proof is simply 
that it fell,and the only apparent cause was the 
rhythmic tramp of the people who filled it, a cause 
which the landlord certainly was not bound to foresee 
and guard against. From such a state of things an in- 
ference of negligence is not justifiable. There was no 
proof that the gallery was not built as strong as any of 
the other galleries in the same building. Kelley, the 
lessee, knew the purpose for which the building was 
to be used, and the character of the exhibition which 
was to be given; and he could anticipate the crowd of 
persons who would be called there. He was there and 
wituessed the manner in which the people conducted 
themselves; that they were noisy and boisterous and 
walking about, keeping time to the music. He could 
have placed supports and props under the gallery. 
That much he could have done, even without the con- 
sent of the landlord, as it would have been no altera. 
tion of the building. The landlord had no right to 
enter the building for the purpose of making any 
changes or alterations or to strengthen or support the 
galleries in any way. That duty rested entirely upon 
the lessee. I repeat that there is not the least evi- 
dence that the defendant knew that the building was 
unfit for the exhibition of a walking match, the char- 
acter of which was not generally known and could not 
be presumed, or that the gallery would be unsafe for 
the persons who should enter it for the purpose of wit- 
nessing that match; and there can be no pretense that 
the building or the gallery was a nuisance. Ifit had 
been shown, or could reasonably be inferred, that the 
defendant knew how his gallery was to be used, and 
that it was dangerous and unfit for that use, and that 
it concealed its knowledge and did nothing to guard 
against the danger, no agreement would be needed to 
establish its liability, ay that would rest upon obvious 
principles of law universally applicable. 

The case of Swords v. Edgar, 59 N. Y. 28, somewhat 
relied upon by the counsel for the plaintiff is one 
where liability was imposed upon the lessor of a public 
dock upon the ground that he had suffered a nuisance 
in his dock before the demise, and he was held liable 





on that ground. The decision was made against the 
dissent of three judges, and after overruling several 
cases decided in courts of high authority in this coun- 
try and England, and the ground of nuisance is the 
only one upon which that decision can stand. There 
are other similar cases in the New England States and 
in England. A dock is regarded asa species of public 
highway, and the owner who suffers a nuisance to be 
created and continued upon his dock remains liable 
upon the ground of nuisance. 

The case of Camp v. Wood, 76 N. Y. 92, does not 
sanction piaintiff’'s contention. In that case the land- 
lord was found guilty of negligence for not keeping 
safe the portion of the building which remained in his 
possession and under his control. It was held that 
the lessor owed some duty to the persons who with 
his knowledge and consent came into his building, and 
might thus be exposed to the danger which caused the 
accident. The maxim sic wtere, etc., is sufficient to 
justify the decision of that case, which is based upon 
the same principle which imposes liability upon one 
who digs a hole upon his premises so near a highway 
that travellers are exposed to the danger of falling 
therein and being injured. 

The case of Francis v. Cockrell, swpra, did not in- 
volve the liability of a lessor, and the question to be 
determined in this case was not under consideration 
there. The point decided there was that ‘‘a man who 
causes a building to be erected for viewing a public ex- 
hibition and admits persons on payment of money toa 
seat in the building, impliedly undertakes that due 
care has been exercised in the erection, and that the 
building is reasonably fit for the purpose.’’ The liabil- 
ity was placed upon the ground that there was an im- 
plied contract between the defendant and his asso- 
ciates, and every person from whom they received an 
admission fee to the exhibition, and the distmetion 
between the liability of those who gave the «xhtbition 
in that case and took pay for admission to the same, 
and the liability of a landlord during the term of his 
demise was clearly and properly stated, as shown by 
the abstract from one of the opinions hereinbefore 
given. 

In the case of Grote v. Chester and Holyhead R. Co., 
2 Exch. 251, the plaintiff suffered injury by the break- 
ing down of the bridge of the defendant, while being 
carried over the same by another railroad company, 
and it was held that the defendant was liable. There 
was no question in that case of landlord and tenant. 
The defendant had not leased the bridge or its rail- 
road to the othercompany, but for compensation paid 
to it, it permitted that company to carry its passen- 
gers over its road and over the bridge; and it was held 
as it was in the case last cited, that the defendant was 
under a contract obligation to furnish a reasonably 
safe bridge, and it was made liable for a breach of the 
implied contract. 

We are therefore of opinion that there was nothing 
in this case for submission to the jury, that the plaint- 
iff was properly nonsuited, and the judgment below 
should be affirmed. 

Ruger, C. J., dissenting, Danforth and Finch, JJ. 


—>—__—_ 


WILL — WORD “DEATH.” 


COURT, GENERAL 


AVERY V. EVERETT. 


NEW YORK SUPREME TERM. 


The word “ death,” as used in wills, means natural, and not 
civil death. 

PPEAL by the defendant, George Everett, from a 

judgment entered upon the decision of the court, 
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on a trial before the court without a jury, at the Cay- 
uga Circuit. The opinion states the case. 


William Tiffany, for appellant. 
Rhodes, Coons & Higgins, for respondents. 


Harent, J. This is an action in ejectment brought to 
recover the possession of lands. The facts were agreed 
upon, and ure in substance as follows: John H. South- 
wick died seised of the lands in question on the Ist day 
of September, 1869, leaving him surviving his wife, Eliza 
Ann Southwick, his son Charles H. Southwick, and 
some other children. He left a last will and testament 
which was subsequently admitted to probate as a will 
of realand personal estate. So much of it as is mate- 
rial is as follows: “1 give and bequeath to my beloved 
wife Eliza Ann all my household furniture and all the 
rest of my personal property, after paying from the 
same the several legacies already named, to be hers 
forever. Lalso give, devise and bequeath to my be- 
loved wife Eliza Ann all my real estate as long as she 
shall remain unmarried and my widow, but on her de- 
cease or remarriage,then what may remain of said real 
or personal property I give and devise to my son 
Charles H. In case my son Charles H. should die 
without children,then after my wife Eliza Ann’s death 
and my son Charles H.’s death, my will is, all the 
property, real or personal, that may remain, shall go to 
Augustus Southwick, of Pennsylvania, my brother 
Nathan’s son.”’ 

Eliza Ann Southwick, the widow, resided upon the 
real estate until her death, September 28, 1878. Charles 
H. Southwick was convicted of the crime of murder in 
the second degree, and on the 14th day of October, 
1875, sentenced to imprisonment at the State prison at 
Auburn for the term of his natural life, where he ever 
since then and now is confined on such sentence, and 
has never had any children. Angustus Southwick and 
wife, on the 7th of November, 1881, executed and de- 
livered to the plaintiff a deed of the real estate in ques- 
tion. The defendant, George Everett, is in possession 
of the premises under a parol lease from Charles H. 
Southwick. Louisa Everett is his wife and the daugh- 
ter of Eliza Ann Southwick. The court below held 
and decided that the plaintiff was entitled to recover 
the possession of the lands. 

A question is raised in reference to the construction 
of the will. It perhaps is not free from difficulty. We 
have not found it necessary to give this branch of the 
case a careful examination. The parties concede that 
if Charles is alive he took an estate in possession of the 
premises on the death of his mother, and that at most 
it can only be defeatedin case of his death without 
children. Assuming this to be the case, it then re- 
mains to be determined whether or not the contin- 
gency has happened. Has Charles died without chil 
dren? Sec. 40, 3 R. S. (6th ed.) 994, provides that: “A 
person sentenced to imprisonment in State prison for 
life shall thereafter be deemed civilly dead.”’ It thus 
becomes necessary to determine what is meant by the 
term “civilly dead.’’ Section 42 of the same statute 
provides: “ No conviction of any person for any of- 
fense whatever (except upon an outlawry for treason as 
hereinbefore provided) shall work a forfeiture of any 
goods, chattels, lands, tenements or hereditaments, or 
of any right or interest therein.’’ So that even though 
he may be sentenced to imprisonment for life, and 
deemed civilly dead, no forfeiture takes place of any 
of his rights or interests in lands. Charles H. South- 
wick has brothers and sisters living. Augustus South- 
wick is his cousin, and is not therefore his heir-at-law. 
If Charles had not been sencenced to imprisonment 
for life, he, upon the death of his mother, would have 
been entitled to the possession of the premises and to 
their use and enjoyment; but if he should die leaving 








children him surviving, the interest of the plaintiff 
would cease and determine. Ifthe plaintiff is entitled 
to recover it is upon the ground that Augustus South. 
wick, by reason of the civil death of Charles H., be- 
came vested with the fee absolute of the land. So that 
in case Charles should subsequently be pardoned, or 
should escape toa foreign country, marry and have 
children, neither he nor his children, on his death, 
could take or regain the premises. This result, it ap- 
pears to us, would be in the nature of a forfeiture, 
which the statute prohibits. 

At common law there appears to have been a dis- 
tinction between civil death as applied to a person who 
has entered into religion and become a monk pro- 
fessed, and civil death as applied to one convicted of a 
felony. A person who had entered into a monastery 
and become a monk renounced all secular concerns, 
and claimed an exemption from the duties of civil life 
and the commands of the temporal magistrates. The 
policy of the law was not to suffer persons to enjoy the 
benefits of the law who secluded themselves from it, 
and refused to submit to its requirements. For these 
reasons a monk was considered absolutely dead in law 
and his estate would go to his heir. He might makea 
testament and appoint executors, or if he made none, 


the ordinary might grant administration to his next 


of kinfas if he were actually dead or intestate. His exec- 
utors and administrators had the same power to main- 
tain actions for debt as they would in case he were 
naturally deceased. He was so effectually dead in law 
that a lease made even to a third person during the life 
of one who afterward became a monk, determined by 
his entry into religion. 1 Bl.Com. 182; Co. Litt., 
§ 200. 

Whilst a person attainted of felony, and adjudged to 
imprisonment for life, was considered civiliter mor- 
twus, his disability was not considered to be the strict 
civil death that attaches to persons entering into relig- 
1on or wkd have been banished the realm. He could not 
bring an action or enjoy his property, but he could be 
charged in a civil suit and be compelled to plead to the 
merits; he was under the protection of the law, so 
that to kill him without warrant would be murder. 
He could acquire, even though he could not enjoy. He 
could purchase lands to him and his heirs, and could 
lease and demise, and his estate would not descend to 
his heirs. Bullock v. Dodds, 2 Barn. & Ald. 268-275; 
Doe v. Pritchard, 5 B. & Adol. 765, see opinion of Den- 
man, C. J.; Eynnaird v. Leslie, L. R.,1 Com. Pleas, 
389; Platner v. Sherwood, 6 Johns. Ch. 118-127. 

The statute of the 29th of March, 1799, provided that 
in all cases where any person shall be duly convicted 
or attainted of any felony thereafter to be committed, 
and adjudged to imprisonment for life in the State 
prison, he shall be deemed and taken to be civilly 
dead to all intents and purposes in the law. 

Chancellor Kent, in commenting upon this statute in 
the case of Troup v. Wood, 4 Johns. Ch. 248, says: “I 
apprehend that the act of March, 1799, was only de- 
claratory of the existing law and enacted for greater 
caution. Lord Coke says that every person attainted 
of felony, or who is banished for life, or having com- 
mitted felony abjures the realm, is extra legem positus, 
and is accounted in law civiliter mortuus. 

In the case of Platner v. Sherwood, supra, the chan- 
cellor again refers to this question in his remarks in 
the case of Troup v. Wood, and states that he did not 
pursue the subject to the extent that he should have 
done; that he has since had the benefit of a full and 
able discussion, and of a diligent and accurate re- 
search upon the question. Particular stress is laid 
npon the concluding clause of this statute, ‘* to all in- 
tents and purposes in the Jaw,” and he appears to have 
reached the conclusion that the statute did change the 
common law in that regard. Under this statute it was 
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held where a defendant in a cause is sentenced to a 
State prison for life, he is considered as civilly dead, 
and a suit against him is abated. Graham v. Adams, 2 
Johns. 407. That a pardon would not affect the ad- 
ministration upon his estate, but would restore him to 
the relation of father and gave him the right to the 
custody of his infant children. in re Deming, 10 
Johns. 232. 

On the adoption of the Revised Statutes the statute 
of 1799 was repealed, and section 40, above quoted, en- 
acted in its stead. Under this statute he is deemed 
civilly dead; the words “to all intents and purposes in 
the law’ have been stricken out. 

It appears to us that the change was for a purpose; 
that the object of the statute was to place a person un- 
der imprisonment for life under no greater disability 
than existed at the common law. That this is the ef- 
fect of the decision of the Court of Appeals in the case 
of Davis v. Duffie, 1 Abb. Ct. App. Dec. 486, it seems 
tous there can be no doubt. It held that the service 
of a process upon a convict in a State prison was valid 
and gives the court jurisdiction. If he is dead to the 
extent that his personal property passes to his admin- 
istrators, and his real estate descends to his heirs, 
should not his creditors pursue the personal represen 
tatives? Under a recent statute he may now testify 
as a witness upon civil or criminal trials, and in the 
discretion of the court a writ of habeas corpus may is- 
sue to take him from prison for that purpose. He is 
also under the protection of the law, and any injury 
to his person not authorized is punishable in the same 
manner as if he was not under sentence. 

The statute in force at the death of Mrs. Southwick 
also provided that a person entitled to claim lands af- 
ter the death of another person having a prior estate, 
may petition the court foran order that the person 
upon whose life such prior estate depends may be pro- 
duced and shown, to the end that it may be deter- 
mined as to whether or not the person having*the prior 
estate is still alive, and if it shall appear that the per- 
son entitled to the prior estate is in prison a writ of 
habeas corpus may issue to bring out the body of such 
person, and if it shall appear that he is still alive and 
his identity established, that fact shali be entered on 
the minutes of the court, and the party petitioning for 
the order shall pay the costs, etc. If however it should 
be found that he is actually dead, then the petitioner 
shall be awarded the possession of the premises. See 
tit. 8, ch. 5, part 3, Rev. Stat. 

lf Augustus Southwick should institute proceedings 
under the statute, it appearing that Charles is con- 
fined in prison, a writ of habeas corpus would issue to 
produce his body. His body being produced and 
identified, it would become the duty of the court to 
discharge the proceedings and to order the costs of the 
proceedings to be paid by the applicant. 

Although this statute in much detail makes provis- 
ion for acareful inquiry as to the death of the person 
entitled to the prior estate, it in no place contains any 
provision for the awarding of the possession of the 
lands because of civil death. Thus by implication we 
are led to infer that no such thing was intended. 
These provisions, with some changes, are now em- 
braced in the Code, §§ 2302-2319. 

The remarks of Balcom, J., at Special Term, in the 
case of Freemanv. Frank, 10 Abb. Pr. 370, to the effect 
that the rights and liabilities of a person civilly dead 
are as entirely gone as though he were actually dead, 
was obiler and not well considered. 

If we are correct in our conclusion that under the 
Revised Statutes the disability caused by civil death 
is no greater than the disability existing at common 
law on the part of persons attainted with felony, then 
we regard the case of Platner v Sherwood, supra, as 
controlling upon the question here presented. The 





civil death is not such a death as would cause the real 
estate to descend to heirs. If not, then the civil death 
of Charles would not operate to vest the fee in Augus- 
tus Southwick, or entitle him to the possession of the 
premises. 

Again,whilst this view of the meaning of civil death 
makes it unnecessary to further construe or interpret 
the will, still we can hardly believe that the testator, 
in providing for the transmission of the estate to Au- 
gustus Southwick, on the death of his son Charles, 
without children, had in contemplation his civil death. 
True he was bound to know the law, and perhaps did 
understand that a person convicted of murder and 
sentenced for life would be deemed civilly dead, but 
in the construing of wills words must be given their 
ordinary meaning, except where some other is neces- 
sarily or clearly indicated. The word death, us used 
in wills, is ordinarily intended to mean uatural death. 

The judgment should be reversed and a new trial 
ordered, with costs to abide the event. 

Barker and Bradley, JJ., concurred. 

So ordered. 


—_——— 


BANKRUPTUY — ACTION ON JUDGMENT — DIS. 
CHARGE, 


SUPREME COURT OF DAKOTA, FEBRUARY 16, 1885. 


WELLS vy. EDMISON.* 

W. & Co. instituted an action against defendants in a State 
court in lowa. Defendant filed a petition in bankruptcy 
in the United States court, but made no defense to the 
action, anda judgment by default was entered against 
him. Held, inan action on such judgment brought by 
W.& Co. in Dakota, that the discharge of defendant, 
which might, by obtaining a stay of proceedings, have 
been pleaded in bar of the former action, constituted no 
defense to the action on the judgment, and that W. & Co, 
were entitled to recover. 


| igen from the Fourth Judicial District, Minne- 
liaha county. 
Winsor & Swezey, for appellants. 
Bartlett Tripp, for respondent. 


PALMER, J. The pleadings and findingsin this rec- 
ord show that on the 28th day of August, 1878, the 
plaintiffs, as copartners under the name of M. D. Wells 
& Co., commenced an action upon an account for 
goods sold and delivered against the defendant, by 
personal service of process, in the Cireuit Court for 
Buchanan county, in the State of Iowa, which was a 
court of general jurisdiction. The defendant made no 
appearance or answer, and at the October term of 
1878, on the 29th day of October, judgment was ren- 
dered against him for $577.50 and costs. After the 
commencement of that action, and onthe 3lst day of 
August, 1878, the defendant filed his petition in bank- 
ruptcy inthe United States District Court for the 
Southern District of lowa, and such proceedings were 
had therein that in April, 1880, he obtained!a discharge 
in the usualform. This action was brought upon the 
judgment, and the only defense interposed by the de- 
fendant is the discharge in bankruptcy. The trial 
court held, for the purposes of this case, that the de- 
mand in judgment was discharged, and that the 
plaintiff could not recover. Judgment dismissing the 
action, and for costs, was entered against the plaintiffs, 
from which the appeal is taken. 

The sole question presented upon this appeal is 
whether a discharge granted under the late bankrupt 
law impairs, or at all affects, a judgment recovered in 
a court of competent jurisdiction, subsequently to the 


*S. C,, 22. N. W. Rep. 497. 
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filing of the petition in bankruptcy, which by the 


statute is ‘‘deemed to be the commencement of pro- 
ceedings of bankruptcy.’’ Rev. Stat. U.S., § 4991. 
While there is some conflict in the cases, especially in 
regard to the doctrine of merger involved in the ques- 
tion, we are convinced by the recent authorities cited, 
and the principles established by the courts of this 
country as to the conclusive effect of a final judgment, 
that the defense here interposed should not prevail. 

In Bradford v. Rice, 102 Mass. 472, the action was 
like the case at bar, upon a judgment recovered in 
another State, pending proceedings in bankruptcy; 
and it was ruled that the certificate of discharge was 
no defense to the action. Gray, J., gives the opinion, 
the first paragraph of which contains the substance of 
the decisions: 

“The ruling of the court below was in accordance 
with a series of decisions of this court, by which it 
has been held that if after the institution of proceed- 
ings in insolvency or bankruptcy, judgment is ren- 
dered upon a debt provable under those proceedings, 
the original debt is merged and extinguished in the 
judgment, and the judgment is not provable against 
the estate of the debtor, nor discharged by the certifi- 
cate; and this not merely because such a merger takes 
effect by the rules of the common law, but because the 
creditor, by taking judgment, and so changing the 
form of his debt, and securing to himself the benefit 
of conclusive and permanent evidence of it, and an 
extension of the period of limitation of an action 
thereon, is held on his part to have elected to look to 
the debtor personally, and to abandon the right to 
prove against his estate; and the debtor, on the other 
hand, who might have protected himself by moving 
the court in which the action was pending for a con- 
tinuance, in order to afford him an opportunity to ob- 
tain and plead a certificate of discharge, is held, by 
omitting to make such a motion before judgment, to 
have waived the right to set up hls certificates against 
the plaintiff's claim; and therefore the rights of both 
parties must be governed by the judgment which the 
one has moved for, and the other has suffered to be 
rendered.”’ 

This decision is followed and approved in later 
cases in the same court. Cutter v. Evans, 115 Mass. 
27; Ray v. Wight, 119 id. 426. In Boynton v. Ball, 105 
Ill. 627, the same conclusion was reached in the Cir- 
cuit, Appellate and Supreme Court upon the question 
here involved. The Supreme Court reviews the ques- 
tion upon both the grounds stated in the Massachu- 
setts case, and while recognizing the conflict which 
has existed in the courts concerning the doctrine of 
merger by judgment, says on this point: ‘‘ Weare sat- 
isfied the better doctrine, and that too established by 
the latter decision, is that a judgment rendered after 
an adjudication in bankruptcy creates a debt which 
cannot be proved against the bankrupt’s estate; that 
the indebtedness existing prior to the recovery be- 
comes merged in the judgment.’’ Then referring to 
the other ground of decision in the Massachusetts case 
the court says: ‘‘ The Circuit Court did not lose juris- 
diction of the case because Boynton was adjudged a 
bankrupt; but as was held in Hyster v. Gaff, 91 U. S. 
521, it was the duty of the court to proceed with the 
cause until, by some pleadings, the court was informed 
of the changed relations of the parties. See also Hol- 
den v. Sherwood, 84 Ill. 92. Tne Circuit Court could 
do nothing less than proceed with the case to final 
judgment; and as the judgment is to be regarded as 
the joint act of Boynton, who of his own choice al- 
lowed it to be rendered, and of the plaintiff, upon 
whose motion it was rendered, the rights of these two 
parties must be regarded as finally setttled by that 
judgment. Weare not aware of any case that holds 
that where a defense might have been made to a pend- 





ing cause of action, but was not set up, solely through 
the negligence of a defendant, such defendant may af- 
terward interpose the same defense to the judgment 
which has been rendered against him. It is ordinarily 
enough that a party has had a day in court and an op- 
portunity to plead his defense. The bankrupt act in 
clear terms provides for the stay of an action which 
may be instituted against the bankrupt until his dis- 
charge is passed upon. This statutory provision was 
incorporated into the law for the purpose of enabling 
a defendant, situated as was appellant, to plead his 
discharge in bar of the action; but as appellant gave 
no heed whatever to the law, and through his own 
negligence allowed a judgment to be rendered against 
him, what reason can be urged for holding that the 
judgment shall not be binding upon him? None is 
perceived.” 

The same question has recently been decided in 
Bowen v. Lichel, 91 Ind. 22, in harmony with the de- 
cision above cited; and this decision is based mainly 
upon the proposition that if a defendant fails to inter- 
pose a stay of proceedings, upon the intervention of 
bankruptcy, he must abide the consequences of the 
judgment. 

These decisions are sustained by numerous authori- 
tiesin like cases. In re Williams, 2 N. B. R. 80, by 
Judge Shipman; /n re Gallison, 5 id. 353, by Judge 
Lowell; Jn re Mansfield, 6 id. 388; Hollister v. 
Abbott, 31 N. H. 442; Holbrook vy. Foss, 27 Me. 441; 
Pike v. MeDonald, 32 Me. 418; Sampson v. Clark, 2 
Cush. 173: Faxon v. Baxter, 11 id. 85; Cutter v. Evans, 
115 Mass.,27 supra; Steadman v. Lee, 61 Ga. 58; Revere 
Copper Co. v. Dimock, 90 N. Y.33. The cases cited 
contra appear to have been decided upon alimited and 
exceptional view of the doctrine of merger. 

But independently of this question of merger, we 
are clearly of the opinion that the defense here inter- 
posed cannot prevail without violating another princi- 
ple, that the judgment is final and conclusive as to 
every matter of defense existing at the time. That 
the act of 1867 provides an ample remedy whereby the 
suit in the lower court might, upon the application of 
the defendant, have been stayed to await the deter- 
mination of the court in bankruptcy on the question 
of the discharge, and judgment therein prevented, is 
no longer an open question. Rev. Stat. U. S., § 5106; 
Hill v. Harding, 107 U. S. 631; 8S. C., 2 Sup. Ct. Rep. 
404; Rayv. Wight, 119 Mass. 426; Page v. Cole, 123 
id. 98. But no such application having been made, 
that court retained complete jurisdiction, and could 
properly proceed to judgment. Doe v. Childress, 21 
Wall. 642; Evyster v. Gaff, 91 U. S. 521; Holden v. Sher- 
wood, 84 Ill. 92; Amador C. & M. Co. v. Mitchell, 59 
Cal. 168; Cutter v. Evans, 115 Mass. 27; Ray v. Wight, 
119 id. 426, supra; Hilly. Harding, 107 U.S. 631,supra. 

These cases show the remedy of the statute is in the 
nature of a personal privilege on the part of the bank- 
rupt. It is said by Justice Gray in the last case cited, 
as he had before declared when chief justice of the 
Massachusetts court (Ray v. Wight, 119 Mass. 428), that 
if neither the bankrupt nor his assignee in bankruptcy 
applies for a stay of proceedings, the court may of 
course proceed to judgment. And the extent of this 
statutory remedy is to afford a complete defense in 
theaction. Thestay of proceedings is to await the de- 
termination of the court in bankruptcy ‘‘ on the ques- 
tion” of the discharge, ‘‘ evidently for the purpose of 
enabling the bankrupt to obtain his discharge, and 
plead it in barof theaction.’’ It is so held in the In- 
diana, Illinois and Massachusetts cases, and assumed 
or conceded to be so, in the other cases cited. In Ray 
v. Wight, supra, the court plainly says that one of 
the objects of this provision is “to protect the bank- 
rupt, in case he obtain his certificate, from having the 
original cause of action against him merged in a judg- 
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ment.’’ And the same principle is declared by the 
Court of Appeals in Revere Copper Co. v. Dimock, 90 
N. Y. 37, where the discharge was obtained after de- 
fault, and five days before the entry of judgment. The 
court there says: “ The defendant was not without a 
remedy. He could have applied to the Massachusetts 
court to open his default and permit him to set up his 
discharge.” 

This remedy of the statute therefore, being in the 
nature of a personal privilege, and the defendant hav- 
ing waived it as he did, how can he now avoid the 
legal consequences of the obligation created by the 
judgment of the court? This obligation no longer 
rests npon the contract or consent, for “ judiciwm red- 
ditur in invitum.” A judgment is essentially different 
from a contract in its nature and elements, and is 
deemed in law as ‘‘ obligation of record.’”’ 2 Am. Lead. 
Cas. 819, 820; O’Brien v. Young, 9 N. Y. 428, and 
cases cited; State v. City of New Orleans, 109 U. 8. 
285; S. C.,3Sup. Ct. Rep. 211. From the time the 
Supreme Court, in Mil/s v. Duryee, 7 Cranch, 481 (1813), 
decided that nil debet is not agood plea to an action 
upon a judgment of another State, it has been uni- 
formly held that a party bound by such obligation is 
estopped from alleging or proving that at the time he 
did not owe the debt. Christmas v. Russell, 5 Wall. 
290; Cromwell v. County of Sac, 94 U. S. 351; Revere 
Copper Co. v. Dimock, supra; Jordan v. Phelps, 3 
Cush. 545; Fuller v. Shattuck, 13 Gray, 70; Stephens v. 
Howe, 127 Mass. 164; Patrick v. Shaffer, 94 N. Y. 423. 
And within the general principle of the res adjudicata 
it is well established that the judgment of a court of 
competent jurisdiction is final and conclusive, not only 
as toany matter of defense actually determined, but as 
to every other defense or remedy to defeat ordiminish 
the recovery, which might have been interposed, but 
was omitted or otherwise waived. Jordan v. Van 
Epps, 85 N. Y. 427, and cases cited; Wells Res Adj., § 
251, 67; Marriot v. Hampton, 7 Term R. 269; Le Guen 
v. Gouverneur, 1 Johns. Cas. 492; Walker v. Ames, 2 
Cow. 428; Binck v. Wood, 43 Barb. 320; Clemens v. 
Clemens, 37 N. Y.74; Noble v. Merrill, 48 Me. 140; 
Bridge Co. v. Sargent, 27 Ohio St. 233; Bates v. 
Spooner, 45 Ind. 493; Kelly v. Donlin, 70 Ill. 378; 
Dewey v. Peck, 33 lowa, 242; Bank v. Stevens, 46 id. 
429; Mally v. Maily, 52 id. 654; Parnell vy. Hahn, 61 
Cal. 131. 

In Jordan v. Van Epps, supra, the plaintiff sought 
to recover dower in certain lands. In a former parti- 
tion suit she had neglected to assert her statutory rem- 
edy for the admeasurement of dower, and it was held 
that the judgment was conclusive of matters omitted 
in her defense. The court there states the rule: “The 
judgment is final and conclusive between the parties, 
not only as to the matter actually determined, but as 
to every other matter which the parties might have 
litigated and have decided as incident to or essentially 
connected with the subject-matter of the litigation, 
within the purview of the original action.” 

And in the Sac County case, 94 U.S. 352, it is said 
that where the former judgment was upon the same 
claim or demand in any subsequent action, “it is a fin- 
ality asto the claim or demand in controversy, con- 
cluding parties not only as to every matter which was 
offered and received to sustain or defeat the claim or 
demand, but as to any other admissible matter which 
might have been offered for that purpose.’’ Thus for 
example, a judgment rendered upon a promissory note 
is conclusive as to the validity of the instrument and 
the amount due upon it, although it be subsequently 
alleged that perfect defenses actually existed, of which 
no proof was offered, such as forgery, want of consid- 
eration, or payment. If such defenses were not pre- 
sented in the action and established by competent 
evidence, the subsequent allegation of their existence 





is of no legal consequence. The judgment is as con- 
clusive, so far as future proceedings at law are con- 
cerned, as though the defenses never existed. 

We conclude therefore that the discharge of the de- 
fend, which might by obtaining a stay of the proceed- 
ings have been pleaded in bar of the former action, is 
no defense to an action on the judgment, and that the 
plaintiffs are entitled to recover. 

Judgment reversed. 

Smith, J., concurring. Church, J., dissenting. 
we 
NEGLIGENCE — CROSSING 
TRACKS. 

SUPREME COURT OF THE UNITED STATES, 
MAY 4, 1885. 


SCHOFIELD V. CHICAGO, ETC., R. Co.* 


CONTRIBUTORY 


Where a person, in a sleigh drawn by one horse, on a wagon 
road, approaching acrossing of arailroad track, with 
which he was familiar, could have seen a coming train, 
during its progress through a distance of seventy rods 
from the crossing, if he had looked from a point at any 
distance within 600 feet from the crossing, and was struck 
by the train at the crossing and injured, he was guilty of 
contributory negligence, even though the train was nota 
regular one, and wasrunning at a high rate of speed, and 
did not stop at a depot seventy rods from the crossing in 
the direction from which the train came, and did not blow 
a whistle or ring a bell between the depot and the cross- 
ing. 

Held, proper for the trial court to direct a verdict for the de- 
fendant. 


|* error to the Circuit Court of the United States for 
the District of Minnessota. 


John B. Sanborn and S. L. Pierce, for plaintiff in 
error. 


Chas. E. Flandrau, for defendant in error. 


BLATCHFORD, J. This is an action brought by Wil- 
liam R. Schofield against the Chicago, Milwaukee & 
St. Paul Railway Company, in aState court of Min- 
nesota, aud removed by the defendant in the Circuit 
Court of the United States for the District of Min- 
nesota. It was tried before a jury, and after the 
plaintiff had rested his case, the jury, under the 
instruction of the court, rendered averdict for the 
defendant. The suit was one to recover damages for 
personal injuries to the plaintiff, caused by his being 
struck by a train running on the railroad of the de- 
fendant, while the plaintiff, ina sleigh drawn by one 
horse, was endeavoring to cross the track on the 13th 
of February, 1881, at Newport, in Minnesota. The 
train was running north, on the east bank of the Miss- 
issippi river, through Newport to St. Paul, about 4 
o'clock in the afternoon, in daylight, on Sunday. The 
track was straight from the crossing to a point 2,320 
feet south of it, and the country was flat and open. 
The plaintiff was himself driving, with a companion in 
the sleigh, in a northerly direction, on a wagon road 
which ran in the same general course with the rail- 
road, and to the west of it, and attempted to cross it 
from the west to the east, as the train approached 
from the south. The crossing was seventy rods to the 
north of the depot at Newport. Opposite the depot, 
the wagon road was 280 feet distant to the west of the 
depot. The plaintiff had a slow horse, and was follow- 
ing the beaten track in the snow. When he arrived at 
a point in the wagon road 600 feet from the crossing, 
he could there, and all the way from there till he 
reached the crossing, have an unobstructed view of 
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the railroad track to the south, and of any train on it, 
from the crossing back to the depot; and when he 
reached a point in the wagon road thirty-three feet 
from the crossing, he could have an unobstructed view 
to a considerably greater distance southward beyond 
the depot. The evidence shows that if the train had 
passed the depot when the plaintiff was at a point 600 
feet, or any less number of feet from the crossing, he 
could not have failed to see the train, if he had looked 
for it; and that if the train had not reached the depot, 
when the plaintiff arrived at a point thirty-three feet 
from the crossing, he could not at that point, or at any 
pointin the thirty-three feet, have failed to see the 
train beyond and to the south of the depot, if he had 
looked for it. When the train passed the depot the 
plaintiff was at least 100 feet from the crossing. The 
train consisted of a locomotive engine and seven or 
eight cars. The engine whistled ata point 4,300 feet 
south of the depot, which was the whistling place for 
that depot. The wind was blowing strongly from 
north to south. The man in company with the plaint- 
iff was killed by the accident, as was the horse. The 
plaintiff resided in the neighborhood, and was familiar 
with the crossing. After the accident, the men, horse, 
and sleigh were found on the west side of the railroad, 
showing that they had been struck as they were en- 
tering on the crossing. The train was not a regular 
one, and no train was due at the time of the accident; 
it was moving at a high rate of speed; it did not stop 
at the depot; and it gave no signal by blowing a whis- 
tle, or ringing a bell, after it passed the depot. 

The ground upon which the Circuit Court directed 
a verdict for the defendant (2 McCrary, 268; 8.C., 8 
Fed. Rep. 488) was that the plaintiff, by his own show- 
ing, was guilty of contributory negligence, whatever 
negligence there may have been on the part of the de- 
fendant. Applying the test, that if it would be the 
duty of the court, on the plaintiff's evidence, to set 
aside, as contrary to the evidence, a verdict for the de- 
fendant, if given, the court had authority to direct a 
verdict for the defendant, it considered the case under 
the rules laid down in Continental /mprovement Co. v. 
Steud, 95 U. 8.161, and especially in Railroad Co v. 
Houston, id. 697, and arrived at the conclusions of law 
that neither the fact that the train was not a regular 
one, nor the fact of its high rate of speed, excused the 
plaintiff from the duty of looking out for a train; that 
the fact that it did not stop at the depot could 
avail the plaintiff only on the view that hearing a 
whistle from it, as it was south of the depot, he sup- 
posed it would stop there, and so failed to look, but 
that in such case, he would have been negligent, be- 
cause it was not certain the train would stop at the 
depot, and he would have had warning that a train 
was approaching; that the neglect of the train to 
blow a whistle or ring a bell between the depot and the 
crossing did not relieve the plaintiff from the duty of 
looking back, at least as far as the depot, before going 
on the track; and that in view of the duty incumbent 
on the plaintiff to look for a coming train before going 
so near to the track as to be unable to prevent a col- 
lision, and of the fact that he was at least 100 feet 
from the crossing when the train passed the depot, 
and could then have seen it if he had looked, and have 
avoided the accident by stopping until it had passed 
by, he was negligent in not looking. 

These conclusions of law approve themselves to our 
judgment, and are in accordance with the rules laid 
down in the cases referred to. 

In Railroad Co. v. Houston it was said: ‘The fail- 
ure of the engineer to sound the whistle or ring the 
bell, if such were the fact, did not relieve the deceased 
from the necessity of taking ordinary precautions for 
her safety. Negligence of the company’s employees, 
in these particulars, was no excuse for negligence on 











her part. She was bound to listen and to look, before 
attempting to cross the railroad track, in order to 
avoid an approaching train, and not to walk carelessly 
into the place of possible danger. Had she used her 
senses she could not have failed both to hearand to 
see the train which was coming. If she omitted to 
use them, and walked thoughtlessly upon the track, 
she was guilty of culpable negligence, and so far con- 
tributed to her injuries as to deprive her of any right 
tocomplain of others. If using them, she saw the 
train coming, and yet undertook to cross the track, 
instead of waiting for the train to pass, and was in- 
jured, the consequences of her mistake and temerity 
cannot be cast upon the defendant.’’ The court added 
that an instruction to render a verdict for the defend- 
ant would have been proper. These views concur with 
those laid down by the Supreme Court of Minnesota 
in Brown v. Milwaukee R. Co., 22 Minn. 165, and are 
in accord with the current of decisions in the courts 
of the States. It is the settled law of this court that 
when the evidence given at the trial, with all the in- 
ferences which the jury could justifiably draw from it, 
is insufficient to support a verdict for the plaintiff, so 
that such a verdict, if returned, must be set aside, the 
court is not bound to submit the case to the jury, but 
may direct a verdict for the defendant. Improvement 
Co. v. Munson, 14 Wall. 442; Pleasants v. Fant, 22 id. 
116; Herbert v. Butler, 97 U. S. 319; Bowditch v. Bos- 
ton, 101 id. 16; Griggs v. Houston, 104 id. 553; Randall 
v. Baltimore & Ohio R. Co., 109 id. 478; Anderson Co. 
v.Com’rs v. Beal, 113 id. 227; Baylis v. Travellers’ Ins. 
Co., id. 316. This rule was rightly applied by the Cir- 
cuit Court to the present case. 
Judgment affirmed. 


[See ante, 28.] 
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GUARDIAN AND WARD—ACCOUNTING IN STATE 
OF APPOINTMENT— DOMICILE OF 
WARD, 

SUPREME COURT OF THE UNITED STATES, 
MARCH 30, 1885. 


LAMAR VY. Micovu.* 

A guardian, appointed in a State which is not the domicile of 
the ward, should not, in accounting in the State of his 
appointment for his investment of the ward’s property, be 
held, unless in obedience to express statute, to a narrower 
range of securities than is allowed by the law of the State 
of the ward’s domicile. 


ea from the Circuit Court of the United 
States for the Southern District of New York. 


S. P. Nash, for petition. 


Gray, J. Thisisa petition fora rehearing of an 
appeal from a decree of the Circuit Court of the Uni- 
ted States for the Southern District of New York, 
upon a bill filed against the executor of a guardian by 
the administratrix of his ward. Gazaway B. Lamar 
was appointed in 1855. by a Surrogate’s Court in New 
York, guardian of the person and property of Martha 
M. Sims. The bill alleged that at the time of the ap- 
pointment the ward resided in New York. The 
answer alleged that at that time she was temporarily 
residing there, and was then, as well asin 1861, aciti- 
zen a Alabama. The hearing of the merits of the case 
was had in the Circuit Court upon the pleadings, and 
upon certain facts stated by the defendant and ad- 
mitted by the plaintiff, which so faras they affected 
the domicile of the ward were as follows: William 
W. Sims, the ward’s father, died at Savannah, in the 
State of Georgia, in 1850, leaving two infant daughters 
anda widow who in 1853 married a citizen of New 
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York, and thenceforth resided with him in that State 
until 1856, when they removed to Connecticut, and re- 
sided there until her death in 1859. The two infants 
lived with their mother and step-father in New York 
(where Lamar was appointed in 1885 guardian of both 
infants) and in Connecticut from her second marriage 
until her death, and then went to Georgia, and thence- 
forth resided with their father’s mother, and her 
daughter and only living child, their aunt, at first in 
Georgia and afterward in Alabama. 

Upon those facts, this court assumed the domicile of 
William W. Sims to have been in Georgia, and held 
that the domicile of his children continued to be in 
that State throughout their residence with their 
mother and her second husband in New York 
and Connecticut, and until their return to Georgia 
upon the death of their mother in 1859, and 
was thereafter in Georgia or Alabama; that whether 
the guardian’s domicile was in Georgia or in New 
York, he should not, in accounting for his invest- 
ments, be held toa narrower range of securities than 
was allowed by the law of the ward’s domicile; and 
that many of his investments were justified by the 
law of Georgia or of Alabama; and therefore reversed 
the decree of the Circuit Court, which had held him 
to account according to the law of New York for the 
manner in which he had invested the property. 112 U. 
8. 452; S. C., 31 Alb. L. J. 188. 

The questions so passed upon, though hardly touched 
by either counsel at the first argument, arose upon the 
facts admitted, were vital to the determination of the 
rights of the parties, and could not be overlooked by 
this court. Theimportance and comparative novelty 
of some of the questions induced the court to invite 
the submission of a full brief in support of the peti- 
tion for arehearing. Bui upon careful consideration 
of the petition and brief, the court has seen no ground 
for changing its opinion, and has not thought it necs- 
sary toadd any thing, beyond what has been sug- 
gested by examination of the authorities cited for the 
petitioner. 

In Pritchard v. Norton, 106 U. S. 125, the point de- 
cided was that the validity and effect of a bond, exe- 
cuted in New York, to indemnify the obligee therein 
against his liability upon an appeal-bond executed by 
him in a suit in Louisiana, was to be governed by the 
law of Louisiana. The decision was based upon the 
fundamental rule, or in the words of Chief Justice 
Marshall, the “principle of universal law,’ “that in 
every forum a contract is governed by the law with a 
view to which it was made.” Wayman v. Southard, 10 
Wheat. 1, 48. And reference was made to two recent 
English cases of high authority, in which by force of 
that rule the effect of a contract of affreightment, and 
ofa bottomry bond, given by the master, was held to 
be governed, not by the law of the place where the 
contract was made, nor by that of the place where it 
was to be performed, nor yet by the law of the place 
in which the suit was brought, but by the law of the 
couutry to which the ship belonged. Lloyd v. Guibert, 
6 Best & 8. 100; 8S. C., L. R., 1 Q. B. 115; The Gaetano 
& Maria, L. R., 7 Prob. Div. 137. 

In Lloyd v. Guibert, Mr. Justice Willes, delivering 
the judgment of the Court of Exchequer Chamber, 
said that when ‘disputes arise, not as to the terms of 
the contract, but as totheir application to unfore- 
seen questions, which arise incidentally or ac- 
cidentally in the course of performance, and 
which the contract does not answer in terms, 
yet which are within the sphere of the rela- 
tion established thereby,’’ ‘‘ it is necessary to consider 
by what general law the parties intended that the 
transaction should be governed, or rather to what gen- 
eral law it is just to presume that they have submit- 
ted themselves in the matter.”’ 6 Best & S. 130; 8. C., 





L. R., 1Q. B. 120. And in The Gaetano & Maria, Lord 
Justice Brett, with whom Lord Coleridge and Lord 
Justice Cotton concurred, pointed out that the matter 
before the court was ‘“‘ not the question of the construc. 
tion of a contract but of what authority arises out of 
the fact of a contract having been entered into.”” L. 
R., 7 Prob. Div. 147. 

The question in what securities a guardian may law- 
fully invest is not one of mere construction of the 
contract expressed in the guardian’s bond, or implied 
by his acceptance of the guardianship, but rather of 
what is ‘‘ within the sphere of the relation established 
thereby,”’ or “ what authority arises out of the fact of 
a contract having been entered into.’’ And the very 
terms of Lamar’s bond do not point to the law of New 
York only, but impose a general obligation to “‘ dis- 
charge the duty of a guardian to the said minor accord- 
ing to law,”’ as well as to render accounts of the prop- 
erty andof his guardianship to any court having 
cognizance thereof. See 112 U.S. 455; 8S. C., 31 Alb. L. 
J. 188. 

The view heretofore expressed by this court, that 
the domicile of the guardian is immaterial, and that as 
a general rule, the management and investment of the 
ward's property are to be governed by the law of the 
domicile of the ward, although so far as the remedy is 
concerned, the accounting must conform to the law of 
the place in which the liability of the guardian is 
sought to be enforced, accords with the statements of 
Bar, as wellin the passage quoted by the petitioner as 
in that referred to in the former opinion; and the only 
decision of a Scotch court brought to our notice tends 
in the same direction, although the Scotch commenta- 
tors treat the question as an openone. Bar Int. Law, 
§§ 87, 106; Gillespie’s Translation, 357, 359, 438, 445, 
note; Lamb v. Montgomerie (1858), 20 Scotch Ct. Sess. 
Cas. (2d series) 1323; Fras. Parent & Ch. 609. 

The cases of Preston vy. Melvil/e, 8 Clark & F. 1, and 
Blackwood v. Queen, L. R., 8 App. Cas. 82, cited for 
the petitioner, relate only to the place in which per- 
sonal property of a deceased person is to be adminis. 
tered, or is subject to probate duty. The petitioner 
while admitting that the statement in the former 
opinion,that the domicile of the father was in Georgia, 
was a natural inference from the facts stated in the 
record, and that it is probable that the wards never 
acquired adomicile in any northern State, has now 
offered affidavits tending to show that the father’s dom- 
icile, at the time of his death and for six years before, 
was not in Georgia, but in Florida; and has referred 
to statutes and decisions in Florida as showing that 
the law of that State in the matter of investments did 
not differ from the law of New York. St. Fla. Nov. 
20, 1828, § 35; Thomp. Dig. 207, 208; Moore v. Hamilton, 
4 Fla. 112, and 7 Fla. 44. Butif against all precedent 
this new evidence could be admitted after argument 
and decision in this court, it would afford no ground 
for arriving at a different conclusion upon the merits 
of the case. 

If the domicile of the father was in Florida at the 
time of his death in 1850, then according to the prin- 
ciples stated in the former opinion, the domicile of his 
children continued to be in that State until the death 
of their mother in Connecticut in 1859. In that view 
of the case the question would be whether they after- 
ward acquired adomicile in Georgiaby taking up 
their residence there with their paternal grandmother. 
Although some books speak only of the father, or in 
case of his death, the mother as guardian by uature (1 
Bl. Comm. 461; 2 Kent Comm. 219), it is clear that 
the grandfather or grandmother, when the next of kin, 
is such aguardian. Hargrave’s note 66 to Co. Litt. 
88b; Reeve Dom. Rel. 315. See also Darden v. Wyatt, 
15 Ga. 414. In the present case, the infants, when their 
mother died and they went to the home of their pa- 
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ternal grandmother, were under ten years of age; the 
grandmother, who appears to have been their only 
surviving grandparent and their next of kin, and 
whose only living child, an unmarried daughter, re- 
sided with her, was the head of the family; and upon 
the facts agreed it is evident that the removal of the 
infants after the death of both parents to the home of 
their grandmother in Georgia was with Lamar’s con- 
sent. Underthese circumstances there can be no 
doubt that by taking up their residence with her they 
acquired her domicilein that State in 1859, if their 
domicile was not already there. And there being no 
evidence that any of Lamar’s investments had dimin- 
ished in value before that time, it is immaterial 
whether the previous domicile of the wards was in 
Florida or in Georgia, inasmuch as the propriety of his 
investments was thereafter to be governed by the law 
of Georgia. 

The law of any State of the Union, whether depend- 
ing upon statutes or upon judicial opinions, is a matter 
of which the courts of the United States are bound to 
take judicial notice, without plea or proof. Owings v. 
Hull, 9 Pet. 607; Pennington v. Gibson, 16 How. 65; 
Covington Drawbridge Co. v. Shepherd, 20 id. 227. 
And nothing has now been adduced tending to show, 
that as applied to the facts admitted by the parties, 
either the law of Georgia or the law of New York was 
other than we have held it to be. 

The question whether, as matter of fact, Lamar 
acted with due care and prudence in making his in- 
vestments, was argued at the former hearing, and no 
reason is shown for reopening that question. 

Rehearing denied. 


a 
NEW YORK COURT OF APPEALS ABSTRACT. 


WILL—EXECUTOR AND TRUSTEE—TWO FUNCTIONS— 
DECREE SETTLING ACCOUNTS—REMOVAL FOR MISCON- 
puct.—(1) Where by a will trust duties are imposed 
upon the executor as to a portion of the estate, but 
there is no provision which expressly or by implication 
separates the two functions of executor and trustee, at 
least until there is a severance of the trust fund by the 
executor, or by a proper judicial decree, he may be 
held liable as executor, and may be removed from his 
office as such for mismanagement. (2) A surrugate’s 
decree settling the accounts of the executor, in the ab- 
sence of a provision therein discharging him as execu- 
tor, does not have that effect. Even where by the 
terms of a will an executor may become a trustee sim- 
ply, his liability as executor continues until there has 
been a final accounting, and a discharge by decree of 
the surrogate or a direction in such decree that he hold 
the fund thereafter as trustee, and an entering by him 
upon the duties of trustee as distinct and separate from 
those of executor. Laytin v. Davidson, 95 N. Y. 263, 
distinguished. (3) In proceedings for the removal of 
an executor for misconduct and waste in the manage- 
ment of the estate adjudged to be in his hands by ade- 
cree of the surrogate settling his accounts, it appeared 
that after such settlement and accounting proceedings 
had been instituted to compel an accounting, wherein 
it was adjudged that in the absence of averments in the 
petition of facts rendering a further accounting proper 
the former decree was a bar. In re Hood, 90N. Y. 
512. Held, that such adjudication was not conclusive 
as against, and did not affect the present procvedings. 
Matter of Hood. Opinion by Miller, J. 

[Decided March 3, 1885.] 


MASTER AND SERVANT — NEGLIGENCE — ‘“‘ USUAL 
RISKS ’"’—THROWN FROM HAND-CAR.—Plaintiffs’ intes- 
tate, an employee of the defendant, was killed by being 
thrown from a hand-car on its road. Two or three 





weeks before the accident one of the handles of the 
walking beam of the car was broken, but the employees 
continued to use the car, the handle of a pick or an 
iron crowbar being inserted in the place of the broken 
handle. This was done without) any direction of the 
section boss. At the time of the accident a crowbar 
was being used, one end of which projected four feet 
and the other one and a half feet from the socket of 
the lever, and to get out of the way of an approaching 
train five men were working at the crowbar, instead 
of three, the usual number—three, including the in- 
testate, working on the long arm, this manner of 
working wrenched the lever so that it broke, and P. 
was thrown from the carand killed. In an action to re- 
cover damages, held,that by riding on the hand car with 
knowledge of the defect, and aiding in such use of the 
crowbar, P. assumed all risks of injury resulting there- 
from; and that plaintiff was properly nonsuited. 2 
Thomp. Neg. 1008 et seqg.; Gibson v. Erie R. Co., 63 N. 
Y. 449; De Forest v. Jewett, 88 id. 264; East Tennes- 
see, etc., R. Co. v. Smith, 9 Lea, 685; Laning v. New 
York Central R. Co., 49 N. Y. 521; Connolly v. Poil- 
lon, 41 Barb. 366. Powers v. New York Cent., etc., R. 
Co. Opinion by Millet, J. 

[Decided March 3, 1885.] 


TRIAL—POLICEMAN—BY BOARD OF COMMISSIONERS— 
NO COMMON-LAW RIGHTS—EVIDENCE.—An investiga- 
tion by the board of police commissioners of the city 
of New York upon acharge against a patrolman for 
neglect of duty is not a common-law trial, and the ac- 
cused may not claim the benefits, incidents and com- 
mon-law rights pertaining to such atrial. The rule of 
the police department authorizing the evidence upon 
such a charge to be taken before one of the commis- 
sioners, and then laid before and examined by the 
others before judgment, was within the power of the 
commissioners to adopt, and is valid. The fact that 
the commissioner who took the evidence was not a 
member of the board when the evidence was acted 
upon and judgment rendered does not affect the val- 
idity of the decision; it is sufficient if the evidence 
was legally taken, and was submitted to and examined 
by all the members of the board. People v. Police 
Com., 93 N. Y. 97; 23 Hun, 351. People v. Board of 
Police Com. Opinion by Earl, J. 

(Decided March 3, 1885.] 


RAILROAD—GENERAL ACT OF 1840—CROSSING AN- 
OTHER ROAD—SPECIAL PROCEEDING—CODE Crv.PRoc. 
§$ 3333, 3334 — costs. — A proceeding under the 
General Railroad Act (§ 28, ch. 140, L. 1850) by one 
railroad corporation to secure a crossing over the track 
of another railroad is a special proceeding (Code Civ. 
Proc., §§ 3333, 3334), and the costs therein are as a gen- 
eral rule in the discretion of the court. § 3240. Where 
there is no question as to damages, and the corpora- 
tion owning the road sought to be crossed opposes the 
application with a view to prevent the crossing, it is 
within the proper exercise of this discretion for the 
court to impose the costs upon the contesting party. 
Where no evidence is given on the question of dam- 
ages an allowance of nominal damages may not as 
matter of law be deemed inadequate. In re Prospect 
Park, 85 N. Y. 489. Opinion per Curiam. 

[Decided March 3, 1885.] 


DECEDENTS’ ESTATES-—DISPUTED OR UNDISPUTED 
CLAIMS—PROCEDURE—CODE CrIv. Proc., §§ 2717, 2718. 
—Where a claim against an estate is presented in 
proper form and duly verified to the person and at the 
place named in the statutory notice to creditors given 
by executors, and after a reasonable opportunity to 
examine into its validity and fairness, the executors 
do not offer to refer on the ground that they doubt its 
justice, or do not dispute it, it acquires the character 
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of a liquidated and undisputed debt against the es- 
tate. This should be so on principle, and Underhill v. 
Newburger, 4 Redf. 499, and Magee v. Vedder, 6 Barb. 
352, are to that effect. I am aware of no authority to 
the contrary. The cases cited by the appellant are not 
tw be excepted. In Tucker v. Tucker, 4 Keyes, 136; 
8S. C.,4 Abb. Ct. App. Dec. 428, there was evidence 
that the claim was disputed, and the learned judge so 
prefaces his opinion. When presented the claim was 
not admitted, and in a few days thereafter the admin- 
istratrix declared to the creditor that ‘‘they did not 
consider it a legal claim and had no right to pay it,”’ 
and upon the accounting its allowance was opposed 
and the claim actually controverted. In Hoyt v. Bon- 
nett, 50 N. Y. 538, the executors informed the creditor 
that they declined to pay the claim,but asked for fur- 
ther information. In the first case the court held that 
the claim was disputed aud the surrogate deprived of 
jurisdiction to determine it. In the last, that the re- 
fusal to pay was so far qualified that it did not amount 
to a rejection of the claim. Neither applies here. 
Even if we apply to the claim the principles upon 
which in ordinary dealings an account rendered is 
made an account stated, the result would be the same. 
It is well settled that it becomes such from the pre- 
sumed approbation or acquiescence of the parties, un- 
less an objection is made thereto within a reasonable 
time. 1 Story Eq. Jur.. $526; Lockwood y. Thorne, 
11 N. Y. 170; 18 id. 285. These cases no doubt also 
show that this assent is no estoppel. It establishes 
prima facie the accuracy of the items without other 
proof, and the opposite party is bound to show affirm- 
atively a mistake orerror. This could not be done 
before the surrogate, for he had no jurisdiction when 
tbe claim was disputed. But it remained in the 
power of the executor by answer within the sections 
of the Code before referred to (§$ 2717, 2718) to put the 
claimant to his proof in another court. Failing to do 
this, it was only necessary for the surrogate to be sat- 
isfied by proof that there was money or other personal 
property of the estate applicable to the payment or 
satisfaction of the claim under the conditions men- 
tioned in § 2718, subd. 2. See McNulty v. Hurd, 72 y. 
Y. 520; Glacius v. Fogel, 88 id. 434; Fiester v. Shep- 
ard, 92 id. 251; Matter of McCaulay, 94 id. 574; Hurl- 
burt v. Durant, 88 id. 122. Lambert v. Craft. Opinion 
by Danforth, J. 

[Decided March 3, 1885.] 


EsToPpPEL— FORMER JUDGMENT—ACTION TO DE- 
CLARE TRUST VOID—JUDGMENT CREDITOR’S ACTION TO 
REACH ACCUMULATIONS.—The general rule is well set- 
tled that the estoppel of a former judgment extends to 
every material matter within the issues which was ex- 
pressly litigated and determined, and also to those 
matters which although not expressly determined, 
are comprehended and involved in the thing expressly 
stated and decided, whether they were or were not act- 
ually litigated or considered. Embury v. Conner, 3 
Comst. 522; Dunham vy. Bower, 77 N. Y. 76. It is not 
necessary to the conclusiveness of a former judgment 
that issue should have been tazken upon the precise 
point controverted in the second action. Whatever is 
necessarily implied in the former decision, is for the 
purpose of the estoppel deemed to have been actually 
decided. This is the principle upon which the mal- 
practice cases, involving the right of a physician to re- 
cover for services, after a former judgment against him 
for negligence or want of skillin the employment for 
which compensation is claimed, and conversely the 
right of the patient after judgment against him for 
services, to maintain a subsequent action for malprac- 
tice, were decided. Gates v. Preston, 41 N. Y. 113; 
Blair v. Bartlett, 75 id. 150; Bellinger v. Craigue, 31 
Barb. 534. Conclusions of law or fact which neces- 








sarily flow from a judgment, although not expressly 
found, are not incidental or collateral so as to remove 
them from the scope of the estoppel within the quali- 
fication of the general rule stated by the judges in 
their opinion in the Duchess of Kingston’s case, 11 St. 
Tr. 261. The cases where the qualification applies are 
well illustrated in Campbell vy. Consalus, 25 N. Y. 613, 
and Woodgate v. Fleet, 44 id. 1. Testator’s will di- 
rected one-third of his residuary estate to be held in 
trust for his son A. during his life, the income during 
his minority to be added to the principal, and the in- 
come of the accumulated fund thereafter to be paid to 
him, the fund at his death to go to his issue, if any; if 
not, to other beneficiaries. A. brought an action 
against the executor and others interested, in which 
he asked judgment declaring the trust void in its cre- 
ation, and that plaintiff, as heir-at-law and next of 
kin, waslawful owner of the securities in which the 
share and the accumulations were invested, and di- 
recting the executor to assign and transfer to him ‘the 
money and securities in Which the share had been in- 
vested and the accumulations thereof.’’ Defendants 
in their answer averred the validity of the trust. The 
judgment therein held the trust to be valid, and that 
it was the duty of the executor to hold the trust fund 
upon the trust declared. In a subsequent action 
brought by a judgment creditor of A. to reach the ac- 
cumulations on the ground that the trust, although 
otherwise valid, was as to the accumulations void, and 
that they belonged absolutely to A.; held, that the re- 
lief sought was within the scope of the former action, 
and might have been granted therein; that therefore 
the former judgment was a bar against the judgment 
creditors of A. as well as himself; and that it was 
available toason of A. and his representatives, al- 
though he was notin esse when the judgment was ren- 
dered, as his subsequently-accruing title was repre- 
sented by the defendants in the former action, who 
were then presumptively entitled to the fund. A for- 
mal waiver by the executor of the benefit of the estop- 
pel could not prejudice or affect the right of the per- 
sons beneficially interested. Story Eq. Pl., § 144 et 
seq.; Monarque v. Monarque, 80 N. Y. 320; Candee v. 
Lord, 2Comst. 275; Curtis v. Leavitt, 15 N. Y. 51; 
Hall v. Stryker, 27 id 596. Pray v. Hegeman. Opin- 
ion by Andrews, J. 

(Decided March 3, 1885.] 


-_———_—__@——___———_ 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

MUNICIPAL CORPORATION—ORDINANCES—NECESSITY, 
WHO TO JUDGE OF—REGULATION OF BUSINESS—RE- 
STRICTIONS—MOTIVE OF LEGISLATORS.— (1) The speci- 
fic regulations for one kind of business, which may be 
necessary for the protection of the public, can never 
be the just ground of complaint because like restric- 
tions are not imposed upon other business of a differ- 
ent kind. (2) It is not discriminating legislation that 
branches of the same business, from which danger is 
apprehended, are prohibited during certain hours of 
the night, while other branches, involving no such 
danger, are permitted. (3) Courts cannot inquire into 
the motives of the legislators in passing enactments, 
except as they may be disclosed upon the face of the 
acts, or inferable from their operation, considered 
with reference to the condition of the country and 
existing legislation. The motives of the legislators, 
considered as to the purposes they had in view, will 
always be presumed to be to accomplish that which 
follows as the natural and reasonable effect of their en- 








*Appearing in 5 Supreme Court Reporter. 
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actments. Soon Hing v. Crowley, Opinion by Field, J. 
{ (3) See Barbier v. Connolly 31 Alb. L. J. 355.) 
[Decided March 16, 1885.] 


REMOVAL OF CAUSE—SEPARATE ANSWER — ACT OF 
1875.—A claim of aright to a removal by one of sev- 
eral joint defendants, based entirely on the fact that 
the petitioning defendant has presented a separate de- 
fense to the joint action by filing a separate answer, 
tendering separate issues for trial, is not good. The 
filing of such an answer is not enough to introduce a 
separate controversy into a suit within the meaning of 
the act of 1875, § 2. As we have already said at this 
termin Ayres v. Wiswall, 112 U. 8. 192; S. C., ante, 90, 
“the rule is now well established that this clause in 
the section refers only to suits where there exists a 
separate and distinct cause of action, on which a sep- 
arate and distinct suit might have been brought and 
complete relief afforded as to such cause of action, 
with all the parties on one side of that controversy 
citizens of different States from those on the other. To 
say the least, the case must be one capable of separa- 
tion into parts, sothat in one of the parts a contro- 
versy will be presented with citizens of one or more 
States on one side and citizens of different States on 
the other, which can be fully determined without the 
presence of the other parties to the suit as it has been 
begun.” Hyde v. Ruble, 104 U.S. 407; Fraser v. Jen- 
nison, 106 id. 191; S. C., 1 Sup. Cs. Rep. 171. In the 
present case all the defendants are sued jointly and as 
joint contractors. There is more than one contract 
set out in the complaint, and there is therefore 
more than one cause of action embraced in the suit, 
but all the cotracts are alleged to be joint and bind- 
ing on all the defendants jointly, and in the same 
right. There is no pretense of a separate cause of ac- 
tion in favor of the plaintiff, and against the L. & N. 
Co. alone. The answer of the company treats the sev- 
eral causes of action alike, and makes the same de- 
fensetoall. Forthe purposes of the present inquiry, 
the case stands as it would ifthe complaint contained 
but a single cause of action. Theclaim of right toa 
removal is based entirely on the fact that the L. & N. 
Co., the petitioning defendant, has presented a sep- 
arate defense to the joint action by filing a separate 
auswer, tendering separate issues for trial. This, it 
has been frequently decided, is not enough to intro- 
duce a separate controversy into the suit, within the 
meaning of the statute. Hyde v. Ruble, supra; Ayres 
v. Wiswali, supra. (2) Separate answers by the sev- 
eral defendants sued on joint causes of action may 
present different questions for determination, but 
they do not necessarily divide the suit into separate 
controversies. A defendant has no right to say that 
an action shall be several which a plaintiff elects to 
make joint. Smith v. Rines, 2 Sum. 348. (3) A sep- 
arate defense may defeat a joint recovery, but it can- 
not deprive a plaintiff of his right to prosecute his 
own suit to final determination in hisown way. The 
cause of action isthe subject-matter of the contro- 
troversy, and that is, forall the purposes of the suit, 
whatever the plaintiff declares it to be in his plead- 
ings. Here it is certain joint contracts entered into 
by all the defendants for the transportation of prop- 
erty. Onthe one side of the controversy upon that 
cause of action is the plaintiff, and on the other all the 
defendants. The separate defenses of the defendants 
relate only to their respective interests in the one 
controversy. The controversy is the case, and the 
case is not divisible. It is said however that by the 
New York Code of Civ. Proc., § 1204, “‘ judgment may 
be given for or against one or more plaintiffs, and for 
or against one or more defendants,” and under this it 
has been held that when several are sued upon a joint 
contract, and it appears that only a portion are bound, 











the plaintiff may recover against those who are actu- 
ally liable. The same rule undoubtedly prevails in 
many other States, but this does not makea joint 
contract several, nor divide a joint suit into separate 
parts. It may expedite judicial proceedings and save 
costs, but it does not change the form of the contro- 
versy ; that is to say, the case. The plaintiff can still 
sue to recover from all, though he may be able to suc- 
ceed only as toa part. Lowisville, etc., R. Co. v. /de. 
Opinion by Waite, C. J. 

(Decided March 23, 1885.] 


REMOVAL OF CAUSE — PRINCIPAL RELIEF ASKED— 
SINGLE CAUSE OF ACTION — ANSWER — SEPARATE CON- 
TROVERSY — TRANSFER OF RAILROAD STOCK.— (1) A 
suit against a railroad company, resident in the State 
of the complainant, to which suit an individual non- 
resident has been made a party defendant only in aid 
of the principal relief asked, which is the transfer to 
the plaintiff of stock standing in the name of the last- 
named defendant on the books of such company, is a 
suit intruth andin form against both defendants 
upon a single cause of action, and cannot be removed 
from a State to a Federal court unless the separate an- 
swer of the non-resident defendant introduces a sep- 
arate controversy. (2) In a controversy as to the 
transfer of stock standing in the name of a party upon 
the books of a railroad company, such party and the 
company being both defendants, the company may 
well claim a judicial finding in the cause, which shall 
bind them, if upon a final hearing atransfer is ordered. 
St. Louis, etc., R. Co. v. Wilson. Opinion by Waite, 
C. J. 

[Decided March 23, 1885.] 


UTAH COMMISSION—AUTHORITY OF COMMISSIONERS 
—ACT OF MARCH 22, 1882—REGISTRATION OF VOTERS— 
REFUSING TO REGISTER BIGAMIST.—The board of com- 
missioners appointed for the Territory of Utah in pur- 
suance of section 9 of the act of Congress, approved 
March 22, 1882, entitled ‘An act to amend section 
5352 of the Revised Statutes of the United States in 
reference to bigamy, and for other purposes ”’ (22 St. 
30), have no power over the registration of voters or 
the conduct of elections. Their authority is limited 
to the appointment of registration and election offi- 
cers, to the canvass of the returns made by such offi- 
cers of election, and to the issue of certificates of elec- 
tion to the persons appearing by such canvass to be 
elected. As the board of commissioners had no law- 
ful power to prescribe conditions of registration or of 
voting, any rules of that character promulgated by 
them to govern the registration and election officers 
were null and void; and as such rules could not be 
pleaded by the registration officers as lawful commands 
in justification of refusals to register persons claiming 
the right to be registered as voters, their illegality is 
no ground of liability against the board of commis- 
sioners. The registration officers were bound to reg- 
ister only such persons as being qualified under the 
laws previously in force, and offering to take the oath 
as to such qualifications prescribed by the Territoria] 
Act of 1878, were also not disqualified by the eighth 
section of the act of Congress of March 22, 1882. That 
section provides, as to males, that no polygamist, big- 
amist, or any person cohabiting with more than one 
woman; and as to females, that no woman cohabiting 
with any polygamist, bigamist, or man cohabiting with 
more than one woman, shall be entitled to vote, and 
consequently no such person is entitled to be regis- 
tered asa voter, and the registration officer must 
either require such disqualifications to be negattved 
by a modification of the oath, the form of which 1s 
given in the Territorial Act, or otherwise to satisfy 
himself by due inquiry that such disqualifications do 
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not exist; but which course he is bound to adopt it is 
not necessary in these cases to decide. The people of 
the United States, as sovereign owners of the national 
Territories, have supreme power over them and their 
inhabitants. In the exercise of this sovereign domin- 
ion they are represented by the government of the 
United States, to whom all the powers of government 
over that subject have been delegated, subject only to 
such restrictions as are expressed in the Constitution, 
or are necessarily implied in its terms, or in the pur- 
poses and objects of the power itself; for it may well 
be admitted in respect to this, as to every power of 
society over its members, that it is not absolute and 
unlimited. But in ordaining government for the Ter- 
ritories, and the people who inhabit them, all the dis- 
cretion which belongs to legislative power is vested in 
Congress; aud that extends beyond all controversy, to 
determining by law, from time to time, the form of 
the local government in a particular Territory, and 
the qualification of those who shall administerit. It 
rests with Congress to say whether, ina given case,any 
of the people resident in the Territory shall partici- 
pate in the election of its officers or the making of its 
laws,and it may therefore take from them any right of 
suffrage it may previously have conferred, or at any 
time modify or abridge it, as it may deem expedient. 
The right of local self-government, as known to our 
system as a constitutional franchise, belongs under the 
Constitution to the States and to the people thereof, 
by whom that Constitution was ordained, and to whom 
by its terms all power not conferred by it upon the 
government of the United States, was expressly re- 
served. The personal and civil rights of the inhab- 
itants of the Territories are secured to them, as to 
other citizens, by the principles of constitutional lib- 
erty, which restrain all the agencies of government, 
State and National; their political rights are fran- 
chises which they hold as privileges in the legislative 
discretion of the Congress of the United States. This 
doctrine was fully and forcibly declared by the chief 
justice, delivering the opinion of the court in National 
Bank v. County of Yankton, 101 U. S. 129. See also 
American Ins. Co. v. Canter, 1 Pet. 511; United States 
v. Gratiot, 14 id. 526; Cross v. Harrison, 16 How. 164; 
Dred Scott v. Sandford, 19 id. 393. If we concede that 
this discretion in Congress is limited by the obvious 
purposes for which it was conferred, and that those 
purposes are satisfied by measures which prepare the 
people of the Territories to become States in the 
Union, still the conclusion cannot be avoided that the 
act of Congress here in question is clearly within that 
justification. Forcertainly no legislation can be sup- 
posed more wholesome and necessary in the found- 
ing of a free, self-governing Commonwealth, fit to 
take rankasone of the co-ordinate States of the 
Union, than that which seeks to establish it on the 
basis of the idea of the family, as consisting in and 
springing from the Union for life of one man and one 
woman in the holy estate of matrimony; the sure 
foundation of all that is stable and noble in our civili- 
zation; the best guaranty of that reverent morality 
which is the source of all beneficent progress in social 
and political improvement. And to this end no 
means are more directly and immediately suitable 
than those provided by this act, which endeavors to 
withdraw all political influence from those who are 
practically hostile to its attainment. Murphyv Ram- 
sey. Opinion by Matthew, J. 

(Decided March 23, 1885.) 





RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

MUNICIPAL CORPORATION—ACQUIRING PROPERTY FOR 
OTHER THAN MUNICIPAL PURPOSES.— A town Can- 
not purchase land without expending its moneys, and 
it has no right to expend its moneys, raised by taxa- 
tion or otherwise for municipal purposes, for other 
purposes. The acquirement of land by possession does 
not involve an expenditure any more than does the 
acquirement of land by deed or devise, and it has been 
decided that a gift or devise of land to a town is good, 
even though the land be given or devised in general 
terms, and be accepted without any intent to use it 
directly for municipal purposes. Inhabitants of Wor- 
cester v. Eaton, 18 Mass. 371; Sargent v. Cornish, 54 
N. H. 18; Dill. Mun. Corp., §437. Land so given, even 
when not wanted for municipal purposes, may be ap. 
plied by sale or lease to the alleviation of municipal 
burdens. It is not necessary to suppose that the pos- 
session here, which was maintained undera claim of 
right, began otherwise than rightfully. Indeed the 
cases hold that if land be acquired u/tra vires by a cor- 
poration, the title passes nevertheless, and cannot be 
collaterally impeached. Chambers v. City of St. 
Louis, 29 Mo. 543; Barrow v. Nashville and Charlotte, 
T. C., 9 Humph. 304; Davis vy. Old Colony Railroad,131 
Mass.258; Jones v.Habersham,107 U. S. 174. Newshore- 
ham v. Ball. Opinion by Durfee, C. J. 

[Decided Nov. 2%, 1884.] 


PATENT—INSOLVENCY—PASSES TO RECEIVER.— The 
receiver of an insolvent debtor under Pub. Stat. R. L, 
ch. 237, § 13, is required to ‘“‘take possession of all the 
property, evidences of property, books, papers, debts, 
choses inaction and estate of every kind of the 
debtor, * * * excepting so much of said 
estate and property other than bills of exchange and 
negotiable promissory notes as is or shall be exempted 
from attachment by law.’’ We think the receiver is 
entitled by this language toa patent right belonging 
to the debtor. In Ashcroft v. Walworth, 1 Holm. 152, 
it was decided in the Circuit Court, Shepley, J., de- 
livering judgment, that the legal title in a patent right 
belonging to an insolvent debtor did not pass to his 
assignee in insolvency by the assignment made by a 
judge of probate and insolvency under the insolvency 
law in Massachusetts, though the assignee was entitled 
to the patent right under the law and could compel 
an assignment by the debtor. The ground of the de- 
cision is that the act of Congress requires that the as- 
signment shall be by an instrument in writing, to be 
recorded in the Patent Office. The decision of the 
Supreme Court of the United Statesin Ager v. Mur- 
ray, 15 Otto, 126, seems to import that the instrument 
in writing may be made by some person appointed for 
that purpose by the court. Even if that beso we do 
not think it will prevent our requiring the assignment 
from the debtor. Keach v. Chadwick. Opinion per 
Curiam. 

[Decided Dec. 2, 1884.] 


PLEA DING—WARRANTY— SCIENTER.— In an action 
for false warranty in the sale of a horse, whether it be 
assumpsit or case in tort, a scienter need not be averred 
by the plaintiff and if averred need not be proved. Wil- 
liamson vy. Allison, 2 East, 446; Gresham y. Postan, 2 
Car. & P. 540; Brown v. Edgington, 2 M. & G. 279; 
Holman v.Dord, 12 Barb. 336; House v. Fort, 4 Blackf. 
293; Trice v. Cockran, 8 Grat. 442; Lassiter v. Ward, 11 
Ired.443; Tyre v.Causey,4 Harr. Del.425; Schuchardt v. 
Allens, 1 Wall. 359. See also Burgess v. Wilkinson, 13 
R. I. 646. The defendant refers to Pierce v. Carey, 37 
Wis. 232, and Sweeney v. Vroman, 18 Rep. 447, two 





*To appear in 14 Rhode Island Reports, 
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Wisconsin cases in which it was held that in tort the 
scienter must be alleged and proved. The reasoning 
of the court in those cases is very cogent, but the de- 
cisions are counter to a long and authoritative line of 
precedents which we think must be held to have es- 
tablished the law. Place v. Merrill. Opinion by Dur- 
fee, C. J. 

[Decided Dec. 20, 1884. ] 


DEED—INCONSISTENT CLAUSES—CONSTRUCTION.—It 
is laid down as a rule of construction, that where there 
are two clauses in a deed, which are so repugnant that 
they cannot stand together, the former is to prevail 
over the latter, unless there be some some special rea- 
son to the contrary. Plowd. 541; 1 Inst. 112 b.; Shep. 
Touch. 88; Broom’s Legal Maxims, *580. But as Judge 
Metcalf remarks in 23 Am. Jurist, 277, this rule has 
very little operation in modern times, a reason to the 
contrary being almost always found. Nowadays the 
rules of construction applied in cases of repugnancy 
give effect to every part of adeed, when consistent 
with the rules of law and the intention of the party. 
When this is impossible, the part which is repugnant 
to the intention is rejected. And whenever the lan- 
guage used is susceptible of more than one interpreta- 
tion the courts will look at the circumstances existing 
at the time of the transaction, such as the situation of 
the parties, the subject-matter of the conveyance, the 
acts of the parties contemporaneous with and subse- 
quent to the deed. To this extent extraneous evi- 
dence is admissible to aid in the construction of writ- 
ten contracts. Wilson v. Troup, 2 Cow. 195; Park- 
hurst v. Smith, Willes, 327, 332; Bradley v. Washing- 
ton, etc., Steam Packet Co., 13 Pet. 89, 100-103; Win- 
nipisseogee Lake Cotton and Woolen Co. v. Perley, 46 
N. H. 83, 101; Bell v. Woodward,id. 315, 331; Gibson v. 
Tyson, 5 Watts, 34,41. Ifafter all the interpretation 
to be given to the deed remains doubtful, the court 
will adopt the construction which is most favorable te 
the grantee, because it is the fault of the grantor that 
he has left the matter in doubt, and he ought not to 
be permitted to take advantage of a difficulty which 
he has himself created. Waterman v. Andrews. Opin- 
ion by Matterson, J. 

[Decided Dec. 31, 1884.] 


—~>__—— 


SUPREME COURT 

BANKRUPTCY—DOWER—FRAUDULENT CONVEYANCE. 
—Where a wife joins her husband ina conveyance of 
his land, and subsequently proceedings in bankruptcy 
are instituted against the husband, and he is declared 
a bankrupt, and the deed set aside at suit of his as- 
signee’as a fraud on his creditors, and the land sold by 
the assignee, the wife is entitled to dower in the land 
as against a purchaser at the assignee’s sale. The wife, 
by joining in the conveyance with him, effectually and 
forever releases her right of dowerin the lands con- 
veyed, and the setting aside of the deed in no manner 
affects the rights or interest conveyed by her to the 
grantee. This view of the question is most forcibly 
presented by Judge Treat in Cox v. Wilder, 5 N. B. R. 
443. That case however was reversed on appeal (2 Dill. 
45), where it was held that as against the assignee in 
bankruptcy the wife was not barred or estopped from 
claiming dower by reason of her having joined her 
husband ina deed which was fraudulent as to credit- 
ors, and which had for that reason been set aside at 
the instance of the assignee. The opinion is by Dil- 
lon, C. J., and on this point was concurred in by the 
District Judge, Krekel. There isa very full and in- 
structive discussion of the question in Malloney v. 
Horan, 49 N. Y. 111, where the decisions in that State 
are examined by Judge Folger, and the conclusion is 


WISCONSIN ABSTRACT. 





reached that the wife is entitled to dower when the 
conveyance of the husband in which she joined is set 
aside as fraudulent as to creditors. The decision 
seems to settle the law in New York in conformity to 
the weight of authority elsewhere. As to the effect 
and operation of a release by a wife of her inchoate 
right of dower, Judge Folger observes that the wife 
cannot, neither can a widow until admeasurement, 
convey or assign her dower. The joining with the hus- 
band in his conveyance is but a release by the wife of 
acontingent future right, and operates against her by 
way of estoppel. “And inasmuch as the release of 
dower, to be operative, must bein conjunction with 
the conveyance or other instrument which transfers 
title to the real estate, it follows that if the convey- 
ance or instrument is void, or ceases for any reason to 
operate, and no title has passed, or none remained,the 
release of dower does not after that operate against 
the wife, and she is again clothed with the right which 
she had released.’’ Essentially to the same effect are 
decisions is Stinson v. Sumner. 9 Mass. 143; Robinson 
v. Bates, 3 Metc. 40; Woodworth vy. Paige, 5 Ohio St. 
78; Blain v. Harrison, 11 Ill. 884; Summers v. Babb, 13 
id. 483; Morton v. Noble, 57 id. 176; Porter v. Lazear, 3 
Sup. Ct. Rep. 58, 61. These cases and others which 
support the claim of dower where the wife joined her 
husband in a fraudulent conveyance which creditors 
avoided, will be found on the brief of counsel. We 
have examined all the authorities cited upon the other 
side of the question, but shall not comment on them. 
It is a familiar remark that dower isa highly favored 
right in the law; certainly the right ought to be up- 
held where it can be without a violation of legal prin- 
ciples. As the prevailing current of authority sup- 
ports the right in a case like this, we are disposed, as 
we have said, to yield to that authority. See 1 Wash. 
Real Prop. (4th ed.) 203; 1 Scrib. Dow. (2d ed.), ch. 30. 
We think it plain that an inchoate right of dower is 
nota future estate, within the meaning of § 2034, Rev. 
St. The wife’s interest is contingent, does not become 
vested until the death of her husband, and cannot be 
conveyed or relinquished except in the manner pointed 
out by the statute. Wilber v. Wilber, 52 Wis. 298. 
The wife cannot, during coverture, convey or release 
her inchoate right of dower to one having no interest 
in the land, except that which he derived from her re- 
lease, or to a stranger to the title. Elmendorf v. Lock- 
wood, 57 N. Y. 322; Morton v. Noble, supra; Moore v. 
Mayor, etc.,8 N. Y. 110. Munger v. Perkins. Opinion 
by Cole, C. J. 

[Decided March, 1885.] 


—_—_———_-———_—_——. 


MINNESOTA SUPREME COURT ABSTRACT: 
STATUTE OF FRAUDS—DELIVERY TO CARRIER.—The 
authorities are substantially uniform that delivery by 
the seller to a carrier, selected by him for the purpose 
of transportation, is not of itself an acceptance to take 
the case out of the operation of the statute. Norman 
v. Phillips, 14 Mees. & W. 277; Hanson v. Armitage, 5 
Barn. & Ald. 559; Maxwell v. Brown, 39 Me. 98; John- 
son v. Cuttle, 105 Mass. 447; Grimes v. Van Vechten, 
20 Mich. 413; Allard v. Greasert, 61 N. Y.1: Keiwert 
v. Meyer, 62 Ind. 587; Taylor v. Mueller, 30 Minn. 343. 
The plaintiff in this instance selected the carrier. It 
is unnecessary therefore to consider what would have 
been the effect in respect to taking the case out of the 
statute of delivery toa carrier designated by the pur- 
chaser. Simmons Hardware Co. v. Mullen. Opinion 
by Gilfillan, C. J. 
[Decided Feb., 1885.] 


MALICIOUS PROSECUTION—PROBABLE CAUSE. —The 
plaintiff sues for the instituting and prosecuting of a 
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civil action against him, and for the procuring of an 
attachment therein, and its levy upon his goods and 
chattels, all, as alleged, with malice and without prob- 
able cause. In an action of this kind the affirmative 
is on the plaintiff to show want of probable cause. As 
respects a criminal prosecution, the following defini- 
tion of “‘ probable cause ”’ is approved by many author- 
ities, and iu Cole v. Curtis, 16 Minn. 182 (Gil. 161), by 
this court, viz., ‘‘ a reasonable ground of suspicion sup- 
ported by circumstances sufficiently strong in them- 
selves to warrant a cautious man in the belief that the 
person accused is guilty of the offense with which he is 
charged.” This is followed and applied in Casey v. 
Sevatson, 30 Minn. 516. Mutatis mutandis, this defini- 
tion is applicable to civil prosecutions or actions. As 
to them, probable cause may be defined as such rea- 
sons, supported by facts and circumstances as will war- 
rant a cautious man in the belief that his action, and 
the means taken in prosecuting it are legally just and 
proper. 2 Greenl. Ev., § 454; Stewart v. Sonneborn, 
98U. S. 187. What facts, and whether particular 
facts, constitute probable cause is a question exclu- 
sively for the court. What facts exist ina particular 
case, where there is a dispute in reference to them, is 
a question exclusively for the jury. When the facts 
are in controversy the subject of probable cause should 
be submitted to the jury, either for specific findings of 
the facts, or with instructions from the court as to 
what facts will constitute probable cause. These rules 
involve an apparent anomaly, and yet few, if any, rules 
of the common Jaw rest upon a greater unanimity or 
strength of authority. Sutton v. Johnstone, 1 Term 
R. 493; Panton v. Williams, 2 Q. B. 169; Lister v. Per- 
ryman, L. R., 4 H. L. 521; Stone v. Crocker, 24 Pick. 
81; Kidder v. Parkhurst, 3 Allen, 393; Ash v. Marlow, 
20 Ohio, 119; Stewart v. Sonneborn, 98 U. S. 187; 
Speck v. Judson, 63 Me. 207; Grant v. Moore, 29 Cal. 
644; Thaule v. Krekeler, 81 N. Y. 428; Cole v. Curtis, 
16 Minn. 182 (Gil. 161). But while the question, what 
facts make out probable cause, is for the court, it is 
ordinarily, if not always, really a question of fact to 
be determined upon the facts and circumstances of 
the particular case; and hence it has been sometimes 
regretted that it was not, asinthe law of Scotland, a 
question fora jury. Lister v. Perryman, supra. Con- 
siderations of public policy, in view of the importance 
of not discouraging public prosecutions, or the prose- 
cution of private suits in good faith and with honest 
purposes, have however led to the establishment and 
maintenance of the rule. Burton v. St. Pawi, etc., R. 
Co. Opinion by Berry, J. [See 31 Alb. L. J. 63; 29 id. 157.) 
[Decided Feb., 1885.] 


SHERIFF—REFUSAL TO EXECUTE WRIT OF EXECU- 
TION.—Under sections 198, 199, ch. 8, Gen. Stat. 1878, a 
sheriff, guilty of misconduct in improperly neglecting 
and refusing to execute a writ of execution, may prop- 
erly be ordered to show cause before the District Court 
from which the execution issued, and upon an order 
issued by a judge of that court. The procedure which 
the statute authorizes in cases of this kind is neces- 
sarily summary and rigorous. The courts must have 
control of their officers, and power to compel the 
prompt and faithful execution of their processes. To 
permit an officer to whom judicial process is issued to 
set himself up as an independent authority, as such 
officers are sometimes inclined to do, and execute or 
not, at his pleasure and leisure, or those of the judg- 
ment debtor, with impunity, would make the adminis- 
tration of justice a practical mockery; and these and 
kindred considerations have been acted upon, not only 
in our legislation, but elsewhere. Rex v. Sheriff of 
Middlesex, 1 H. Bl. 543; and see Hawk. P. C. bk. 2, 
ch. 22, § 2; Code Ga., § 3949; Wakefield v. Moore, 65 
Ga. 269; Code Ala, 88 2356, 3358; Andrews v. Keep, 38 





Ala. 315; State v. Tipton, 1 Blackf. 166; Comp. Laws 
Kans. 1881, § 4003; Smith v. Martin, 20 Kans. 572; 
Bond v. Weber, 17 id. 410; Rev. Stat. Texas, 1879, §§ 
2326, 2327; Griswold v. Chandler, supra. Brewer v. 
Elder. Opinion by Berry, J. 

[Decided Feb. 2, 1885.] 


CORRESPONDENCE. 


INVOLUNTARY LEASE IN FEE. 
Editor of the Albany Law Journal: 


I was surprised that your usual acumen did not 
prompt you to criticise the decision in Berridge v. 
Glassey, ante p. 25. There is a German proverb of the 
boy whocomplained that he could not see the forest 
because there were so many trees in the way; and so 
it seems to me in this case the court could not see the 
law because there were so many legal theories in the 
way. Thethree solid pages of technical reasoning in- 
dulged in by the court fail to persuade me that the in- 
strument construed was any thing else than an ordi- 
nary five years’ lease. Omitting the mere descriptive 
portions, it reads thus: “The said Leonard Frailey 
doth lease with the said Jane Glassey, her heirs and 
assigns, a strip of ground * * * for the term of 
five years from the first day of December next, for the 
yearly rent of $3.” 

If this is not a five years’ lease, how would you draw 
one? 

Possibly the word ‘“ heirs’’ should have been omit- 
ted, for I dare say that a leasehold may not always be 
an estate of inheritance, but there is no harm in leav- 
ing it in, and as the whole instrument seems inartifi- 
cially drawn, its presence is easily accounted for, and 
it may be rejected as surplusage. 

The fundamental rule of construction is to arrive at 
the intention of the parties. Just imagine Arnold, J. 
(who delivers the opinion, and for whom L have all re- 
spect), sitting down and deliberately writing, ‘‘ I lease 
unto John Smith, his heirs and assigns, lot ten for the 
term of five years from next 4th of July, at the yearly 
rent of $3; ’’ and then fancy his feelings if some one 
should say to him he had made a perpetual lease. 

Every lease and all our printed blanks in this State 
are drawn precisely like the instrument in question. 

Of course it is a fair argument in the decision to re- 
fer to the contemporaneous acts of the parties, and 
my remarks must be understood as referring only to 
the construction of the form of the instrument. 

Respectfully yours, 

DAVENPORT, lowA. A. J. HIRScHL. 


[See Current Topics.—Eb.] 


i -e 


NOTES. 

Mr. Hamerton, in his recent delightful book, ‘‘Land- 
scape,’’ speaks twice on the same page of ‘ Pod,” 
meaning our Edgar A. This is probably because he 
wrote poetry. —— Everybody should read * Elder 
Brown's Back Slide,’ in the August Harper’s. It is 
one of the most admirable short stories ever written, 
and its mixture of realistic humor and pathos marks 
the author, H. 8S. Edwards, as a person—man, prob- 
ably—of genius.——‘“ Sole traders’’—shoe dealers.— 
The new attorney-general of England won the one- 
mile race and the two mile race for Cambridge, in the 
inter-collegiate sports of 1865, in 4.4344 and 10.38% re- 
spectively. He is alimb of the law, surely. 
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CURRENT TOPICS. 


HE greatest of our citizens has gone to rest. It 
is becoming that men of all classes and occu- 
pations should pay him their tribute of respect. 
Those who like ourselves have watched his marvel- 
lous career from the commencement, will be of one 
mind concerning his fine attributes and his unpar- 
alleled services to our country. It is a solemn 
thought that the heroic and steadfast figure which 
seemed to stand alone between our government and 
anarchy has been compelled to lay down his arms 
to the greatest of conquerors. But death and the 
grave can have no victory over such; his fame is 
assured, his reward is secure. He was permitted 
to live long enough to justify himself in the eyes of 
all men, and to see the clouds that had threatened 
to settle upon his latter years pass away, and be 
succeeded by a bright and undying radiance. 
He is the one great conqueror of history who died 
regretted and beloved, even by those who had been 
his enemies. 
It is of course as a soldier that General Grant 
will be mainly known in history. It is fortunate 
that he was spared to write the story of his colos- 


sal campaigns, for such was the candor, modesty 
and simplicity of the man that his account will be 
accepted as the true one, all others to the contrary 


notwithstanding. He will go down in history as 
acommander of absolutely the first rank. Cesar, 
Frederick and Napoleon alone are his companions. 
(It is amusing to hear the English crying up Wel- 
lington as fit to rank with these greatest soldiers, 
and above Grant —a man who never commanded a 
grand army nor contrived a great campaign until 
Waterloo, never until then met an antagonist of 
distinguished merit, and then was saved from de- 
struction only by help on which he had no reasona- 
ble right to count.) Grant commanded the largest 
armies of this century; he had the most extensive, un- 
tried and difficult theatre of war; he was opposed by 
generals of the greatest skill, and soldiers whose 
devotion and tenacity have never been surpassed ; 
and he always took the offensive. Until he came. 
disaster and retreat marked the cause of the Union 
troops; in him came the man for the hour; and 
nullum vestigium retrorsum became the motto of our 
armies. He sacrificed fewer of his own soldiers 
than his predecessors who had failed. Vicksburg 
will immortalize his strategy, the Wilderness his 
moral qualities, 

General Grant nad none of the training or expe- 
rience to constitute a statesman. His innate 
knowledge of men seemed limited to men as sol- 
diers. There he never made amistake. True, as 
president he had the most difficult of political 
problems to deal with, perhaps beyond the com- 
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passing of any man. Under his administration our 
foreign relations were always skillfully managed, 
and in some great emergencies, as for example, the 
inflation question, his strong common sense and 
honesty steered him right. He however had not 
learned the truth that in politics an honest man 
has always some unworthy friends, and his loyalty 
to his friends, one of his most admirable traits, 
betrayed him now and then into serious straits. It 
must be written that he was not a great statesman, 
but it may also be written that perhaps no states- 
man born of the hour could have been sufficient 
for the unprecedented crisis. God raised up for 
this country, in Washington and Lincoln, men fit- 
ted for the enormous responsibilities laid upon 
them; Grant also was easily equal to the military 
problem set before him; but where can we point 
to the man who could have solved the unpre- 
cedented problem of reconstruction? If Grant 
failed, who would have succeeded? Time and pa- 
tience alone have worked out what was beyond the 
forecast and powers of man. 

But it is as a man, and in respect to his moral 
qualities, that we love at this hour to contemplate 
General Grant. Scan the pages of history as we 
may, where do we find his superior — yea, or his 
equal, except in Washington? His steadfastness 
and patience; his candor and magnaminity; his 
modesty and simplicity; his loyalty and integrity ; 
his amiability and charity; his love and confidence; 
these are the traits that soften to our view the iron 
man of war, and cause the tears to flow. There is 
but one figure in history so grand in war, and that 
is the figure of another small, plain man, who 
taught the nations to make war. Our hero cannot 
be preferred to him in war; but in the region of 
morality, how superior! Napoleon fought for self; 
Grant for his country; Napoleon would have en- 
slaved the nations of the earth; Grant gained free- 
dom for millions of his fellow-beings, and led a re- 
generated nation out of the darkness up to the light. 
There is no spot nor blot upon the glorious man 
who saved his country! We can point to him with 
bold confidence, and say to the whole world, a great 
soldier but a greater man! 

The writer of these lines saw General Grant but 
once. That was at the funeral of General Thomas, 
in Troy. He stood in the vestibule of the church 
alone, by the side of his dead comrade, with head 
bowed and hands clasped behind him, and for ten 
minutes as we watched him, he did not move a 
muscle. Here, we said to ourselves, is he who 
stood immovable in the crash of Shiloh and the 
Wilderness; here is he who would stand unmoved 
amid the wreck of worlds! 

In his life of Napoleon, the Baron Jomini depicts 
the great captain, in Elysium, conversing on his 
campaigns with the spirits of Alexander, Caesar and 
Frederick, who surround him in admiring attitudes, 
confessing that ‘‘ he surpassed them all in his force 
of genius and greatness of soul.” To these per- 
haps Grant is now added, and these great spirits 
must welcome him as the only equal whom time has 
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sent to them. But how much 
acter than those! Those waded through blood to 
grasp empire for themselves; chained struggling 
nations to their chariot wheels, and perished miser- 
ably; this one unsheathed the sword only in the 
cause of liberty, conscience and honor; having tri- 
umphed, he released and fed his prisoners; and at 
length died amid the prayers, the blessings and the 
tears of his enemies! Here, above the strifes of trade, 
the falseness of parties, and the selfishness of human 
nature, arises the figure of a real man, who need not 
shun the rays of Diogenes’ lantern or the pen of 
Carlyle. It is the one. sure token that there is a 
divine and undying spark of goodness in mankind 
that men do recognize and bow down to virtue. 
We shall look in vain through history for a man 
more nearly right, and to whom his fellow-beings 
were larger debtors, than the modest, silent, great 
man for whom to-day the world is in mourning. 


Vice-President Hendricks’ oration before the 
Yale Law School, on ‘‘The Supreme Court of the 
United States, and the influences that have con- 
tributed to make it the greatest judicial tribunal in 
the world,” is sent to us. We have industriously 
scanned to see if it is possible to say any thing new 
or important on this threadbare topic. We find 
that it is not. What is the use of asking a man to 


say something unless he has something to say? 
This orator has nothing new or striking to say, but 
possibly this was the fault of his subject. 


We are 
very weary of all this laudation of the Supreme 
Court and its great chief justice. It has all been 
said so many times! And then we take leave to 
differ from the vice-president when he asserts of the 
court, that ‘‘ from the first men of giant stature and 
fair proportions only were chosen.” Excepting 
Story, Marshall was surrounded by the most common- 
place associates. It is only in the present time that 
the court has been at all remarkable for general 
ability or learning. At the close of eighteen pages 
of common-place 1t 1s sheer cruelty to tell the grad- 
uates that they ‘‘ may not be as great as Marshall. 
You cannot be.” Give us something new, oh, vice- 
president! 


The first number of The Hastern Reporter is at 
hand. It announces that it will give all the current 
decisions of the ultimate courts of New England, 
New York, New Jersey and Pennsylvania. It is to 
be published weekly, by Messrs. Gould, of this city, 
under the editorial charge of Mr. John T. Cook, a 
very competent person, and 1s to be supplied for 
$10 a year. This 1s an important undertaking, and 
we wish it success, on general principles as well as 
because 1t 1s the production of our townsfolk. The 
opening number promises well. 


NOTES OF CASES. 


N Thomas v. Caulkett, Michigan Supreme Court, 
June 17, 1885, 24 N. W. Rep. 154, held, that 


nobler a char- 





a contract between a physician and a party injured 
by a railroad company that the physician shall go 
with the injured party to the counsel and medical 
advisers of the company and explain the nature 
and extent of the iujuries, and receive as compen- 
sation for so doing an amount graded by the 
amount awarded by the company, is illegal and 
void. The court said: ‘‘ There is no particular rea- 
son to suppose defendant got any more than he 
should have got. This however is not the test. 
When we come down to the real nature of this al- 
leged contract, it is one which contemplated that 
plaintiff was to give his view of the facts relating 
to defendant’s physical condition and injuries, as 
they had existed and been developed under his ob- 
servation, and the medical bearing of these facts, 
and the extent of past or future dangers and suffer- 
ings. While it is probable, from the medical testi- 
mony, that the present condition and future pros- 
pects can be got at with considerable certainty, yet 
it is also possible that some complications may es- 
cape detection, and some appearances may be am- 
biguous, unless explained by previous symptoms or 
conditions. Beyond this there can be no doubt 
that suggestions may often be made by one physician 
which will aid others, to whom they might not have 
occurred from their own experience or observation. 
Under these circumstances it is at least possible, if 
not probable, that the judgment ultimately formed 
will depend very much on the facts and opinions, 
and the coloring of the statements furnished by 
the person relied upon as best informed. He puts 
himself in a position where both parties are ex- 
pected to rely upon him, and to act on what he 
says. When, under such circumstances, he makes 
the disclosure of his knowledge and opinions the 
subject of a contract, whereby his compensation is 
to depend on the amount obtained by his employer 
by reason of the disclosure, it is plain that he puts 
himself in a position where it is his interest to ex- 
aggerate. If he were to explain to those whom he 
is to influence that he is acting under such an em- 
ployment, and as a solicitor, then there would be 
nothing to put him on a different footing from 
other known agents. But no such explanation was 
contemplated, and none given, And however hon- 
est a man’s actual intentions may be, and however 
truthful he may be, there is a direct temptation to 
misrepresent, and a direct danger that the misrep- 
resentation will operate injuriously to the parties 
dealt with. Such secret agreements by persons 
putting themselves in positions of confidence come 
within recognized prohibitory rules as tending to 
defraud. In such cases we cannot expect to find 
precisely analogous precedents, but the principle is 
familiar and of long standing. It belongs with the 
class of combinations to raise prices by biddings at 
auction, or other devices whereby the illegality is 
not worked out merely by success but inheres in 
the transaction itself, and with those contracts 
where success 1s dependent on personal influence 
and persuasion, having the appearance of disinter- 
estedness.”’ 
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In Hine v. New York Elevated R. Co., 36 Hun, 
293, an action for obstruction of light, air and ac- 
cess, it was held that areal estate broker, familiar 
with the premises, might give his opinion as to the 
effect of the railroad upon the value of the prem- 
ises in these respects. The court said: ‘‘ We think 
the answer to this question should have been re- 
ceived. The witness was an expert, and that fact 
was sufficiently shown to entitle him to express an 
opinion on the subject. The opinion called for re- 
lated to the precise question of damages which, as 
will be seen above, the court submitted to the jury, 
and there is no reason why the opinions of experts 
are not admissible upon those questions. We are 
unable, of course, to say how far the answer of this 
witness might have affected the verdict of the jury, 
but his answer was something which the defend- 
ants were entitled to have laid before the jury for 
their consideration. No objection was taken on 
the ground that he was not sufficiently shown to be 
an expert, nor on the ground that the question went 
further than the evidence in assuming, amongst 
other things, that access to the premises had been 
affected by the defendant's structure, nor indeed, 
upon any ground except the simple question of the 
admissibility of the opinion of an expert upon the 
diminished value of the property by reason of the 
obstruction of light, air and access. The defend- 
ants were deprived of a substantial right by the 
exclusion of the answer to this question. We are 
unable to see any ground upon which we can dis- 
regard the error of its exclusion.” 


In Nelson v. Tenney, 36 Hun, 327, it was held 
that a surviving partner may not make an assign- 
ment for creditors, with preferences, without con- 
sent of the representatives of the deceased partner. 
The court said: ‘‘He is liable, both as surviving 
partner and individually, for all the partnership 
debts, and his right to the possession and control 
of the property for the purpose of paying and ex- 
tinguishing the copartnership debts entitles him to 
the exercise of his own discretion in the applica- 
tion of the assets or other proceeds for that pur- 
pose. yherts v. Wood, 3 Paige, 517. He is no 
more a trustee in any strict sense of that term for 
the creditors of the firm, than is any other debtor 
for his creditors, and their remedies against him in 
the collection of the debts of the firm are precisely 
the same as those which existed against the firm 
prior to 1ts dissolution by the death of one of its 
members. But as between him and the representa- 
tives of the deceased partner a clear and well de- 
fined trust exists, which devolves upon him duties 
and obligations in respect of the disposition and 
application of the assets of the firm and their pro- 
ceeds which equity recognizes, and when abused 
or evaded will interpose to enforce. The duties of 
that trust are not such that they cannot be per- 
tormed by agents, servants or attorneys acting un- 
der his control or direction. He may therefore em- 
ploy clerks and attorneys, and authorize them to 





act for him and on his behalf in performing 


those duties precisely as the firm might have done 
for the purpose of closing its affairs. But it isa 
very different question whether he can by an as- 
signment of the property of the firm transfer the 
trust to another trustee in the manner attempted to 
be done in this case, imposing upon that trustee 
duties which operate as preferences among the 
creditors of the firm, and over which the surviving 
partner has no control. Such an act is an entire 
abnegation of the duties of the trust existing be- 
tween himself and the representatives of the de- 
ceased partner, and if it be attempted to be done 
without the consent of such representatives, equity 
will, we think, step in to prevent the consumma- 
tion of the attempt, and take possession of the 
property through its receiver for the purpose of 
distribution among the creditors in such manner as 
shall be just and equitable. * * * The surviv- 
ing partner, being a trustee for the settlement of 
the estate as between himself and the personal repre- 
sentatives of the deceased partner, cannot pass his 
whole duty over to another trustee without the 
consent of such representatives; and the attempt 
to do that is, in our judgment, such an abuse of 
his powers and duties as justifies the representa- 
tives of the deceased partner in applying to a court 
of equity to take possession of the estate by a re- 
ceiver. It is an attempt to escape from his obliga- 
tions as a trustee for such personal representative.” 
But the surviving partner may make a general as- 
signment without preferences. Salsbury v. Ellison, 


7 Colo, 167; 8. C., 49 Am. Rep. 347. 


——_—_.4——_—_——— 


THE LAW’S DELAYS. 


HAVE read with interest the remarks of Judex 
on the ‘‘ Law’s Delays” in a recent number of 
the JourNAL, as I had read Judge Learned’s article on 
“The Tardiness of Justice,’ in the North American 
Review for June. Some of the suggestions of both 
the learned writers are very valuable, but I cannot 
quite agree with all the ideas advanced by Judge 
Learned, 

The learned judge makes several complaints in 
regard to our appellate courts. These are, stated 
briefly: 1. Too many appeals are allowed. 2. New 
trials are granted for errors in receiving evidence. 
3. Appellate courts care more about making prece- 
dents than about deciding the case in hand justly. 
4. Too long opinions. 

As to the first complaint that there are too many 
appeals allowed, it 1s possible that the learned 
judge is theoretically right. As he says, it would 
perhaps be sufficient 1f but one appeal were al- 
lowed, provided that such appeal could be care- 
fully and patiently heard, thoroughly examined, 
and deliberately decided. But in our jurispru- 
dence in this State we have too long been accus- 
tomed to two appellate courts to make it probable 
that the people would acquiesce in the abolition of 
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either. Besides, a single appellate court could not 
possibly keep up with the business. The effect of 
having a court of final appeal in each judicial de- 
partment would be for all practical purposes to di- 
vide the State of New York judicially into five in- 
dependent States. One law would prevail in New 
York, another in Brooklyn, another in Albany, an- 
other in Utica, and another in Buffalo. This would 
never do. Indeed it is difficult to see how the ju- 
dicial business of this State could be done without 
a final appellate court like our Court of Appeals, 
aided by intermediate appellate tribunals like our 
General Terms. A good many cases now stop at 
the General Term, Probably more than half the 
cases where a new trial is ordered go back to the 
Circuit or Special Term, and do not reach the Court 
of Appeals. Perhaps it would be better if in cap- 
ital cases (as recommended by Governor Hill), 
and in appeals from decisions on trial by the 
court or a referee, where facts are found, the 
appeal should be directly to the Court of Appeals 
in the first instance. 

The second complaint of Judge Learned is that 
new trials are granted for errors in receiving evi- 
dence. Ido not believe that this is an evil. The in- 
discriminate reception of all testimony offered would 
tend greatly to make the law uncertain, and to pro- 
mote rather than diminish litigation, and if new 
trials were not granted for such error no doubt the 
tendency would be to receive all sorts of evidence 


offered, no matter how plainly incompetent it 


might be. The trial court would say, “no matter; 
the judgment cannot be reversed because improper 
evidence is admitted; so let itin.” The judge 
states that the jury are affected “not by sin- 
gle and special pieces of evidence, but by the 
general tone of the whole case, and much, too, 
by what may be called the atmosphere of 
the trial.” This is often too true. The “ gen- 
eral tone” of a case, and the ‘‘ atmosphere ” 
of a trial, too often result in verdicts contrary to 
the law and the evidence. We do not want trials 
by ‘‘general tone” or by “atmosphere.” Such 
agencies in producing results are contrary to every 
principle of justice. And it is because improper 
and incompetent evidence tends to get up a false 
atmosphere” and an illegal “tone,” that our ap- 
pellate courts have very properly set aside verdicts 
and granted new trials for the admission of im- 
proper testimony, unless it was evident that the re- 
sult was justified by the competent evidence, and 
could not have been varied by the incompetent. 
Judge Learned’s third complaint is that under 
our system appellate courts ‘‘ seem at times to care 
more about making precedents than about deciding 
the case in hand justly.” To my mind the error 
into which our courts seem disposed to fall is pre- 
cisely the opposite. No more salutary doctrine 
has ever been enunciated by our courts than that of 
stare decisis. When a legal principle has been de- 
liberately established by the highest court in the 
State it ought to be followed, and applied to all 








cases where the facts are the same. But our judges 
too often, if they think that the principle may 
work injustice in a particular case, attempt to bend 
the law; to ‘‘ distinguish ” where there is no dis- 
tinction; to ‘‘ limit” the application of a well set- 
tled principle where there is no logical reason for a 
limitation. The great end to be sought by any ju- 
dicial system is certainty. Absolute justice in each 
individual case cannot possibly be attained. The 
judge who thinks he will ‘deal justly with the 
case in hand” by disregarding some well estab- 
lished principle of law, is very apt to make a mis- 
take, not only in his law, but in his justice, and is 
sure to make confusion and mischief. It is because 
our courts do not ‘‘hew to the line.” and apply 
consistently and rigidly to the cases that come be- 
fore them principles which have been settled, that 
the law is so uncertain, and that lawyers cannot ad- 
vise their clients with any assurance what the 
courts will decide upon a given state of facts. Our 
judges at circuit sometimes refuse to follow Gen- 
eral Term decisions, because they think they may 
be reversed by the Court of Appeals. Our judges 
at General Term sometimes refuse to follow the 
Court of Appeals decisions, because they say the 
Court of Appeals is not itself consistent, and al- 
though it has decided the question one way, it may 
the next time a similar case comes before it decide 
it differently. The Court of Appeals does not al- 
ways follow its own decisions. Opinions may be 
found in successive volumes of the Court of Ap- 
peals Reports, in which, as the report shows, “all 
concur,” directly inconsistent one with the other, 
the later one not referring to the earlier. The re- 
sult is uncertainty. Of course Ido not mean that 
what I have stated is common or usual; but such 
instances are not very uncommon, and the fact that 
they occur at all tends to make the law uncertain, 
and just so far as the law is made uncertain litiga- 
tion is increased, and the ‘‘ tardiness of justice” or 
the ‘‘law’s delay” also increased. Let me illustrate 
what I mean by a few cases which have come un- 
der my own observation. A question arose a year 
or two ago in regard to the provision of the Code 
relating to the selection of jurors in the city of 
Albany. It was claimed that the law was uncon- 
stitutional. The court at General Term held other- 
wise; one judge dissented. It used to be the rule 
that judges at circuit must follow the decisions of 
the General Term until they were reversed by the 
Court of Appeals. But after the General Term de- 
cision, two judges holding successive circuits in 
the city of Albany, refused to follow the General 
Term decision, upon the mere suggestion that there 
had been an appeal taken to the Court of Appeals, 
and held that no cause, civil or criminal, could be 
tried by jury in the city of Albany, except civil 
causes where both parties consented. The con- 
sequence was that for two successive circuits 
no jury case was tried in the city of Albany, 
except where both parties consented. In other 
words, no person was, against his will, brought to 
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justice, civil or criminal, during a period of several 
months in the city of Albany, for the reason that 
the judges holding circuit courts suspected that a 
decision of the General Term might prove to be 
erroneous, and be reversed by the Court of Ap- 
peals! Thus were the wheels of justice blocked. 

Again, quite recently, the General Term in one 
of the Departments reversed a judgment in a divorce 
case entered upon the report of a learned and con- 
scientious referee, who had seen the witnesses and 
heard the testimony given on both sides, because 
the referee in his opinion had quoted with approval 
the language of the Court of Appeals in an opin- 
ion concurred in by all the judges of that court! 
And to add to the contemptuous treatment of the 
highest court by the subordinate, the opinion in 
the Court of Appeals, which was cited by the ref- 
eree, and by the counsel for the respondent on the 
argument of the appeal, was not alluded to in the 
opinion of the General Term. It was simply ignored. 

That the Court of Appeals itself does not always 
follow its own decisions, may be seen by referring 
to the case of Campbell v. Smith, 71 N. Y. 26, 
where it was held that the consent of the Supreme 
Court was not necessary to authorize the commence- 
ment of the action (a suit to recover a deficiency 
on a mortgage foreclosure under 2 R. S. 191, § 153), 
and comparing it with Schofield v. Doscher, 72 N.Y. 
491, where precisely the contrary was held, the 
opinion in the later case making no reference what- 
ever to the earlier. 


Other similar instances might be referred to in 
the Court of Appeals Reports, although it is not 


claimed that they are numerous. These result no 
doubt from the fact that the court is overtasked, 
and that it is impossible for all the judges to give 
to every case the benefit of a thorough examination. 

The complaint about too long opinions has, I 
think, some foundation. The practice of writing 
a treatise on the general subject involved in the ac- 
tion might better be dispensed with. A clear state- 
ment of what is decided ought to be made in each 
case, with a brief statement of the reasons. All 
attempts at eloquence or “fine writing” should of 
course be avoided. Also all obiter dicta. In these 
respects however I think there has been much im- 
provement in our courts, though there might be 
more. But the increasing practice of writing no 
opinions is not to be commended. To counsel who 
have submitted elaborate briefs, fortified by numer- 
ous authorities, containing propositions which seem 
to call clearly for reversal, and which have not been 
replied to by the opposing counsel, the announce- 
ment ‘‘ judgment affirmed, no opinion, all concur,” 
is by no means satisfactory. Such announcement 
is looked upon as evidence that the case has not 
been examined. And an appellant who gives evi- 
dence of good faith and sincerity ought to feel as- 
sured that he has not been beaten because the court 
has not considered what his lawyer has said. 

Let me state briefly a few of the causes, in my 
judgment, of the increased “ tardiness of justice” 
among us. 





1. Increased laxity in applying the rules of evi- 
dence, and in correcting errors on appeal, and 
the consequent effort of counsel to get up a ‘‘ tone” 
and ‘‘ atmosphere,” unwarranted by the facts and 
the law of the case. 

2. The increased tendency to ignore precedent 
and refuse to be bound by authority, by judges 
who think they can thus better ‘‘ deal justly with 
the case in hand,” thus inviting desperate suits and 
desperate defenses by counsel, who are ingenious in 
creating and giving to a case a ‘‘ general tone ” and 
‘atmosphere ” inconsistent with settled principles 
of law. 

3. Our system of ‘‘ preferred cases.” The preferred 
cases in the Court of Appeals occupy nearly half 
of every year. I believe it would be vastly better 
if no cases, except criminal appeals, and some cases 
of public importance, such as suits involving the 
right to a public office, or tax cases, causing delay 
in collecting the revenues of government, were pre- 
ferred; giving the courts power, upon special ap- 
plication, and for sufficient reasons, to advance 
other causes. 

4. There is no reason why, under our present 
system, and with our present number of judges, 
there should be much delay in the trial courts or 
at General Term. Of course there will always be 
some delay. If errors are committed new trials must 
be granted; and all this takes time. But the 
Court of Appeals cannot keep up. It is now over 
two years behind, and is getting more and more 
behind each year. The fault for this is not with 
the judges. They are competent and industrious. 
But the fault is with the system. It would do fora 
smaller State, but it is not adequate for the great 
and growing law business of the State of New 
York. Three remedies have been suggested. One 
is to limit appeals by increasing the amount neces- 
sary to be involved, in order to allow an appeal to 
the court of last resort. For reasons .which have 
frequently been set forth in the Law Journat, I 
do not believe this remedy to be practicable or 
proper. The second is a “commission” in aid of 
the court from time to time. This has been tried 
once, and ought never, in my judgment, to be tried 
again. Itis at best a makeshift, never resorted to 
until the delay has become such as to amount to al- 
most an absolute denial of justice. The third is an in- 
crease of the number of the judges of the court, 
without increasing the number necessary for a 
quorum, so that the court can be in constant session 
for the whole year, excepting, of course, a ‘long 
vacation” in the summer. This remedy is, I be- 
lieve, simple and practicable, and would be perma- 
nent. The chief judge might be excused from 
writing opinions, and sit continuously, thus keep- 
ing the ‘‘run” of the decisions, and seeing that 
the court did not run counter to itself. A court so 
constituted could easily do the current business, 
and every appeal might be argued and decided 
within a year after the appeal was taken. With 
such a change in the constitution of the Court of 
Appeals, even if the other causes of delay above 
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referred to were not wholly abolished, I believe 
that the average duration of cases that might be 
appealed to the highest court would not exceed 
three, and possibly not two years, which would not 
be, as this world goes, an extraordinary or intolera- 


ble “law’s delay.” 
M. H. 


Aupany, July, 1885. 
a ee 


MASTER AND SERVANT, 


CIRCUIT COURT, E. D. NEW YORK, APRIL 2, 1885. 


Quinn Vv. NEw JERSEY LIGHTERAGE (Co.* 


An employer is not liable to an employee for the negligence 
of a vice-principal in doing the duty of a co-employee of 
the person injured. 


— for new trial. The opinion states the facts. 


Charles J. Patterson, for complainant. 
Benedict, Taft & Benedict, for defendant. 


WALLACE, J. The plaintiff was injured by the neg- 
ligence of the captain of a barge, owned by the de- 
fendant, while engaged in louding the barge with iron 
rails. The captain at the time was assisting the plaint- 
iff and other employees in the work. In loading the 
rails two men worked on the hand-winch, one hooked 
the tongs upon the rails, and two pushed and guided 
the rails into the barge when they were raised by the 
men at the winch; and it was the duty of the man at 
the tongs to give the order to hoist to the men at the 
winch when the tongs were properly hooked. Prior 
to the accident, one Lee had been at the tongs,'and the 
captain had been helping one of the men at the winch. 
At the time of the accident the captain was at the 
tongs, and the plaintiff was one of the men to guide 
the rails. The captain gave the order to hoist prema- 
turely, and the rail fell upon the plaintiff, inflicting 
the injuries for which his suit was brought. 

Upon the trial the judge instructed the jury that the 
negligence of the captain was the negligence of the 
defendant, and the motion fora new trial raises the 
question whether that instruction was correct. 
Stated in other terms, the question is whether an em- 
ployer is liable to anemployee for the negligence of a 
vice-principal in doing the duty of a co-employee of 
the person injured. 

It was assumed ut the trial that the recent case of 
Chicago, etc., R.Co. v. Ross, 112 U. 8S. 377; 8S. C., 
19 Am. Rep. 406, was an adjudication jin point which 
is controlling in this court, and the instructions to the 
jury were given in consequence. The only question in 
that case was whether the corporation defendant was 
liable to an engineer managing the locomotive of a 
freight train who was injured in consequence of the 
neglect ofa conductor of the train to communicate in- 
structions to the engineer essential to the safety of the 
train; the conductor, by the regulations of the corpo- 
ration, being in control of the train and of all em- 
ployees on it, and responsible for all its movements. 
The court held that the conductor did not occupy the 
position of a co-employee with theengineer. Mr. Jus- 
tice Bradley, delivering the opinion, used this lan- 
guage: 

“A contractor, having the entire control and man- 
agement of a railway train occupies a very different 
position from the brakeman, the porters, and other 
subordinates employed. He isin fact, and should be 
treated as, the personal representative of the corpora- 





*S. C., 23 Federal Reporter, 363. 





tion, for whose negligence it as responsible to subordi- 
nate servants.”’ 

The case turned upon this point, and it having been 
ruled against the defendant, it was not necessary to 
decide any other question. The conductor was 
charged with the duty of giving instructions, in the 
absence of which the engineer could not perform his 
duties intelligently, or protect himself or his em- 
ployees from danger. The engineer was injured in 
consequence of the conductor’s faibure to perform this 
duty. As hewas not aco-employee of the engineer, 
the risk of the conductor's negligence was not among 
those incident to the employment which the engineer 
impliedly assumed when he engaged in the service 
of the corporation. 

The decision is of marked significance, because it 
departs from the rule established by the courts in Eng- 
land, New York and Massachusetts and other courts, 
that all those are fellow servants who are engaged ina 
common object in the business of the employer, 
whether they are of the same grade of authority or 
not. The doctrine of these authorities is that all the 
employees of the same employer, engaged in carrying 
forward the same general enterprise, although in dif- 
ferent departments and different ranks of supremacy, 
are co-employees, who, by the implied terms of their 
employment, assume toward the employer the risks 
arising from the negligence of any of their number. 
The Ross case, on the other hand, is in line with 
Cowles v. Richmond, etc., R. Co., 84 N. C. 309; Chicago 
etce., R. Co. v. Bayfield, 37 Mich. 205; Whalen v. Cen. 
tenary Church, 62 Mo. 526; and decisions in Ohio and 
Kentucky cited in the opinion. 

The case does not touch the question here, which is 
not whether the defendant is liable to a subordinate 
employee for the negligent act of the captain in the 
discharge of his duty, but whether the defendant is 
liable for the negligence of the captain, not as captain, 
but asa subordinate employee. The solution of this 
question depends upon the implied obligation assumed 
by an employer to his servant. Unless there is a 
breach of that obligation there is no negligence. 
Briefly stated, this obligation is that the employer will 
not expose the servants to any unreasonable hazards, 
in view of the nature of the services to be performed. 
As to those things which are to be done by the em- 
ployer personally he undertakes not to be negligent. 
As to those things which he 1s not to’do personally he 
undertakes to use due care to see that they are prop- 
erly done; and as incidents of this obligation he is to 
use due care to provide safe appliances and facilities 
for the servant in the service to be performed, and to 
employ competent fellow servants to assist him, if fel- 
low servants are required. Those things which are to 
be done by the employer personally are employer's 
duties, and if he delegates them to others he under- 
takes for their proper discharge precisely as though he 
personally were to discharge them. 

Conversely, the servant who engages in the employ- 
ment of another for the performance of specified du- 
ties takes upon himself the natural and ordinary risks 
and perils incident to the performance of such ser- 
vices, and in legal presumption his compensation is 
adjusted accordingly. Among these risks are those 
arising from the carelessness and negligence of fellow 
servants; because these are risks which are incident 
to the service, and he can as effectually guard against 
them as the employer. This has been deemed to boa 
the law by all the authorities, beginning in England 
with Priestley v. Fowler, 3 Mees. & W. 1, and in this 
country with Murray v. South Carolina R. Co., 1 
McMul. 385, and Furwell v. Boston & W.R. Co., 4Mete. 
49; and the doctrine is reiterated in Hough v. Railway 
Co., 100 U. S. 215. 

It is within the contemplation of both the employer 
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and the employee that when the former fully dis- 
charges his duty of preparation and general supervis- 
ion for the particular service, all other incidental risks 
are assumed by the latter,and are included in his 
compensation, it follows logically that the employee 
can only allege negligence when the empioyer has 
failed, either in person or by his agents, efficiently to 
discharge his duty. If an employer does not under- 
take responsibility to aservant for the acts which are 
ordinarily to be performed in the service by a co-ser- 
vant, there is no reason why he should be held liable 
for the negligent performance of those acts. And if 
the duty negligently performed is not the master’s 
duty, but a servant’s duty, the servant injured has no 
right to complain unless the employer was negligent 
in selecting the co-servant. 

The distinction between the acts of negligence for 
which the master is liable, and those of which the em- 
ployee assumes the risks is well stated in Davis v. Cen- 
tral Vermont R. Co., 45 Am. Rep. 593; S. C., 55 Vt. 84, 
as follows: 

“The rule of law which exempts the master from 
responsibility to the servants for injuries received 
from the ordinary risks of his employment, including 
the negligence of his fellow servants, does not exclude 
the employer from the exercise of ordinary care in 
supplying and maintaining suitable instrumentalities 
for the performance of the work required. One who 
enters the employment of another has a right to count 
on this duty, and is not required to a-sume the risks of 
the master’s negligence in this respect. The fact that 


it isa duty which must always be discharged, when 


the employer is a corporation, by officers and agents, 
does not relieve the corporation from the obligation. 
The agents who are charged with the duty of supply- 
ing safe machinery are not in the true sense of the 
rule to be regarded as fellow servants of those whoare 
engaged in operating it. They are charged with the 
master’s duty to his servant. They are employed in 
distinct and independent departments of service, and 
there is no difficulty in distinguishing them, even when 
the same person renders service by turns in each, as 
the convenience of the employer may require. In one 
the master cannot escape the consequence of the 
agent’s negligence; if the servant is injured in the 
other he may.” 

The true inquiry in this case is whether the charac- 
ter of the act of the captain was one which it was in- 
cumbent upon the defendant to see properly per- 
formed. This is the rule of Crispin v. Babbitt, 81 N. Y. 
516, where it was held that the liability of a master for 
aninjury to an employee, occasioned by the negli- 
gence of another employee, does not depend on the 
grade or rank of the latter, but upon the character ot 
the act, in the performance of which the injury arises. 
In that case the plaintiff was injured by the act of the 
manager and superintendent of defendant’s factory, 
who carelessly started a wheel while the plaint- 
iff was occupied with the machinery. The 
court below refused to charge that this was 
the act of an operative for which the defendant 
was not liable, and the Court of Appeals held this re- 
fusal to be error and reversed the judgment. Rapallo, 
J., delivering the opinion of the court, approved the 
language of Church, C. J., in Flike’s case, 53 N. Y. 549, 
as follows: 

“The true rule, I apprehend, is to hold the corpora- 
tion liable for negligence in respect to such acts and 
duties as it is required to perform as master, without 
regard to the rank or title of the agent intrusted with 
their performance. It isas to such acts the agent oc- 
cupies the place of the corporation, and the latter is 
liable for the manner in which they are performed.”’ 

This was also held in Hoke v. St. Louis, etc., R. Co., 





11 Mo. App. 574, where it was determined that where 
a road-master ofa railroad company, having superin- 
tendence of the road department, was negligent in an 
act which he assumed to do as a mere boss of a gang, 
and a workman was injured, the company was not lia- 
ble as for the negligence of a vice-principal. The court 
used this language: 

“But just as the tortious act of a servant to make 
the employer liable must pertain to the particular du- 
ties of that employment, so the wrongful act of a vice- 
principal or alter ego must be an act done by him 
as vice-principal. The fact that he is vice-principal in 
one department of the business does not make all his 
acts the acts of a vice-principal.”’ 

Applying the rule to the present case, where the 
captain of the barge, was not performing a captain’s 
duty while working at the tongs, but that of a com- 
mon laborer, his negligence was not that of a vice- 
principal, but of aco laborer. If he had directed any 
of the men assisting the plaintiff to do that particular 
part of the work which he undertook to do himself, as 
he might have done if he had seen fit, and the plaintiff 
had been.injured by the fault of the one thus selected, 
the defendant would not have been liable in the ab- 
sence of proof that the captain had selected an incom- 
petent man for the place. The plaintiff has no more 
ground of complaint than he would have had if he had 
been injured by the carelessness of any of his fellow- 
laborers. It was the act of a co-servant, and among 
the risks incident to the employment which the plain- 
tiff impliedly assumed when he engaged in the work. 
The captain exercised no more control over him than 
did the other laborers. 

A new trial is therefore ordered. 

[See contra, Berea Stone Co. v. Kraft, 31 Ohio St., 287; 
8. C., 27 Am. Rep. 510.] 


——_> 
WILI—ANTE MORTEM PROBATE. 


MICHIGAN SUPREME COURT, APRIL 9, 1885. 


LLoypD v. WAYNE CIRcuIT JUDGE.* 


A statute which provides for the ante mortem probate of a 
will is inoperative and void. 


_— MUS. 


John H. Bissell, for relator. 


CAMPBELL, J. In this case Lloyd attempted to have 
his will established during iifein the Probate Court for 
Wayne county, and an appeal was taken from the Pro- 
bate Court to the Circuit. In that court the Circuit 
judge was of opinion that the proceeding was extra- 
judicial, and refused to allow it to go on; but instead 
of dismissing or quashing it on that ground, entered 
an order affirming the Probate decree. Mandamus is 
now applied to vacate that order. 

There can be no doubt of the impropriety of the or- 
der of the Circuit Court. By affirming the Probate 
order he asserted jurisdiction, and he had no right to 
affirm it without a hearing on the merits. But 
whether he should proceed to such a hearing is the 
principal question before us. The case is one where 
we can get no help from similar precedents, as the 
statute is new and singular. Judicial proceedings to 
probate a will while the testator is living are unheard 
of in this country or in England; and inasmuch as the 
statute only makes the decree effective in the single 
case of the establishment of the will and subsequent 
death without revocation or alteration, and leaves it 
open to the testator to make any subsequent arrange- 


*S. C., 23 N. W. Rep. 28. 
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ment which he may desire, or to oust the jurisdiction 
by change of residence, or to leave the will once re- 
jected open to probate in the usual way after death, 
the proceeding is still more anomalous. I am dis- 
posed to think, with the Circuit judge, that this is not 
in any sense a judicial proceeding which he was bound 
to consider or entertain. 

This is the first instance in our jurisprudence in 
which an attempt has been made to compel a living 
person, as a condition of relief, to enter upon a contest 
with those who, until his death, can have no recogni- 
tion anywhere, and who after his death are presumed 
to represent him, and not any hostile interest. The 
maxim that the living can have no heirs is as well set- 
tled by statute as by common law. Until a man dies 
it can never be known who will succeed him, even if 
intestate, and whatever may be the probability there 
is no certainty that a single one of the persons who 
have come in here to oppose the will may survive the 
testator. The law gives no preference to contingent 
expectations, and legally it is just as possible that the 
State may take by escheat, as that the person now liti- 
gating, or any other more remote relatives, will be 
come interested. It is also within the power of relator 
to dispose of his entire property, not merely by a new 
will, but by sale or gift, and in such event there will 
be nothing for this will to dispose of, and possibly 
nothing for these or any other kindred to inherit. It 
is also competent for him to go into another county or 
State or country, either of which acts would put his 
estate beyond the jurisdiction of Wayne county; and 
either of the two latter may change the course of in- 
heritance or otherwise affect the disposal of his es- 
tate. 

I cannot conceive it possible that the proceeding can 
be dealt with as judicial when the chief party to it will 
not be precluded by the decree from doing exactly as 
he might have done had the court never been called on 
to act at all. This statute, which was probably designed 
to prevent the unseemly and disgraceful attempts too 
often made to defeat the enforcement of the last will 
of persons whose competency to deal with their own 
affairs was never doubted or interfered with, has been 
so drawn as to remove none of the difficulties, but 
rather to make them worse. It isa singular, and in 
my judgment a very unfortunate spectacle, to see a 
man compelled to enter upon a contest with the hun- 
gry expectants of his own estate, and litigate while 
living with those who have no legal claims whatever 
upon him, but who may subject him to ruinous costs 
and delays in meeting such testimony as is apt to be 
paraded in such cases. 

The practice which has usually prevailed in civil-law 
countries, and also is said to have been customary in 
various parts of England (see Seld. Ecc. Jur. Test. 5) 
of having wills execnted or declared in solemn form, 
or acknowledged before reputable officers and a suffi- 
cieut number of disinterested witnesses to render it 
unlikely that the testator is not acting with capacity 
andgfreedom, has been approved by the continued ex- 
perience of most countries, and has saved them from 
the post mortem squabblings and contests on mental 
condition which have made a will the least secure of 
all human dealings, and made it doubtful whether in 
some regions insanity is not accepted as the normal 
condition of testators There is no sensible reason 
why a will which is always revocable and contingent 
should not be established, presumptively at leust, by 
such an acknowledgment as will suffice to prove a deed 
which is irrevocable; and where, asis usually the case 
abroad, such an acknowledgment is made before trust- 
worthy officers, in the presence of known and re- 
putable witnesses, and in the enforced absence of all 
other persons, the security against incapacity and in- 








competency is quite as strong as can be found ina 
contest before a court or jury that never saw the tes- 
tator. A man’s incapacity, if it exists, will not easily 
escape the notice of his disinterested friends and 
neighbors, and when they certify to his competency 
and freedom of action with their attention directly 
called to their own responsibility in doing so, they are 
seldom mistaken, and those who seek to impugn their 
action, if allowed to do it at all, should be compelled 
to assume the burden and risk themselves. But this 
is not judicial action. 

In the proceedings of various kinds familiar in Eng- 
land, where conveyances are made effective by ac- 
knowledgment and enrollment before various classes 
of public officers and tribunals, it was never deemed 
proper or necessary to bring general heirs presumptive 
before the acknowledging officer, iu order to give effi- 
cacy to transfers in fee-simple, either of man or 
woman, although they are as clearly affected in their 
prospects of inheritance as they would be by a will. 
And in the cases where testimony is to be perpetuated 
for use in future controversies, the rule is inflexible 
that no matter how great the probability of inherit- 
ance may be, the heir presumptive is not either a com- 
petent or permissible party to such litigation; and this 
is so even in case of estates tail, and although the cir- 
cumstances are as strong as possible against the 
chances of any change. Earl Belfast v. Chichester, 2 
Jac. & W. 439; Allan vy. Allan, 15 Ves. 130; Lord Durs- 
ley v. Fitzhardinge, 6 id. 251; Sackvill v. Ayleworth, 1 
Vern. 105; Smith v. Attorney-General, 6 Ves. 260; 
8S. C., in note, 1 P. Wms. 117. 

The broadest definition ever given to the judicial 
power confines it to controversies between conflicting 
parties in interest, and such can never be the condi- 
tion of a living man and his possible heirs. Our stat- 
utes have never undertaken, and do not in this case 
undertake, to give to the heirs any interest which will 
ever be fixed by this probate, or which may not be 
cut off at any time by their own death, or by relator 
by new willor conveyance. It is by no means free 
from doubt what classes of probate proceedings under 
our system are to be treated as judicial proceedings in 
the proper sense of that term; and it is not important 
here to consider that question, because this proceed- 
ing is not even a suit for probate. There has never 
been any proceeding known to our laws forthe mere 
purpose of establishing the will even of a deceased 
person. The probate of wills under our statutes is 
merely a part of the proceedings to administer the es- 
tates of deceased persons in the court that has juris- 
diction and charge of the estates. This rule is so general 
that in some States devises are not probated at all,and in 
some the probate is not conclusive, because controver- 
sies concerning land are usually tried in other courts. 
We have enlarged the jurisdiction in probate so as to 
reach lands for some purposes, and have made all wills 
subject to probate. But there is no case where an 
original probate can be granted here, except in the 
court having jurisdiction over the estate; it cannot be 
done separately. This statute does not attempt to 
change the place of ultimate probate, and it does not 
make a decree against the will either a bar oreven ad- 
missible to prevent future probate after death. It 
makes no provision for making a finding either way 
evidence for any purpose during testator’s life, so as 
to negative testamentary capacity, or otherwise to af- 
fect him. And it has no force furany purpose solong 
as he lives. 

Iam of opinion that the statute is inoperative, as 
not within any recognized judicial power, and that the 
courts cannot be called upon to administer it, and that 
the mandamus should vacate the whole proceedings. 

Sherwood and Champlin, JJ., concurred. 
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DEED—CONDITION AS TO USE OF PREMISES— 
SALE OF LIQUOR. 


MICHIGAN SUPREME COURT, APRIL 9, 1885. 


SMITH Vv. BARRIE. 


A condition subsequent in a deed, by which the land was to 
revert to the grantor should it ever be used for the purpose 
of carrying on the sale of intoxicating liquors, is valid. 
Barrie v. Smith, 47 Mich. 130, distinguished. 


— to Otsego. 


T. A. E. & J. C. Weadock, for plaintiffs. 
A. MeDonell, for defendants. 


Cootey, C. J. This case has once before been in this 
court, and is reported under the title of Barrie v. 
Smith, 47 Mich. 130. The suit is brought to take ad- 
vantage of the breach of a condition subsequent con- 
tained in a deed from the plaintiffs, Smith, Kelly, and 
Dwight, to Albert M. Hilton and Hamilton Turner, of 
lot 5, block 21, of the village of Otsego lake, bearing 
date June 10, 1879. The condition is as follows: ‘‘Pro- 
vided always, and this conveyance and the estate in 
said premises hereby created is subject to the express 
condition, that if the said partiesof the second part, 
their heirs or assigns, shall at any time sell or keep for 
sale upon said above-granted premises, or knowingly 
permit any person under them so to sell or keep for 
sale, any spirituous or intoxicating liquors, either dis- 
tilled or fermented, the entire title and estate in and 
to said premises hereby created shall cease, and the 
title to said premises shall thereupon at once revert to 
and vest in the parties of the tirst part, their heirs or 
assigns forever; and it shall then be lawful for the said 
parties of the first part their heirs or assigns to enter 
upon said premises and said parties of the second part, 
their heirs or assigns, and every person claiming under 
him or them, wholly to remove, expel, and put out.” 

The deed was given in performance of an executory 
contract of sale, which had previously existed between 
the parties, and which contained the same condition. 
One-half of the lot was subsequently sold to the de- 
fendants, and Barrie kept a saloon upon it. The evi- 
dence that he had kept for sale and had sold spiritu- 
ous or intoxicating liquors upon the lot, previous to the 
institution of the suit, was abundant. 

When the case was before in this court there was 
some evidence in the record tending to show a waiver 
of the breach of condition; but no question of that na- 
ture is before us now. The point however on which 
the case before turned was that the plaintiffs had not 
shown any substantial interest in the condition. It 
did not appear that the plaintiffs at the time of the 
conveyance, or since then, had owned any other lands 
in the village or vicinity of Otsego lake, or that they 
resided in the village or vicinity, or that they had in 
any way aspecial interest in the enforcement of the 
condition. Under such circumstances it was held 
that the case was within the statute which provides 
that ‘‘ when any conditions annexed to a grant or con- 
veyance of lands are merely nominal, and evince no 
intention of actual and substantial benefit to the party 
in whose favor they are to be performed, they may be 
wholly disregarded, and a failure to perform the same 
shallin no case operate as a forfeiture of the lands 
conveyed subject thereto.’’ Comp. Laws, § 4113. 

On a new trial the plaintiffs have made a showing of 
their interest. The plaintiff Smith testified that at 
the date of the deed they were carrying on lumbering 
operations at Otsego lake to a large extent, running a 
saw mill with a capacity of 50,000 feet a day, which 
continued running through 1880, employing about 
forty men. They had also a planing-mill and shingle- 





mill there at that time, in which were employed 
twenty or twenty-five men. Otsego lake was a small 
village, with a population of about 300. Plaintiffs had 
astore there, employing four men, where they did an 
annul business of about $75,000. In the winter they 
employed about 200 men in the vicinity. Aside from 
their interests above mentioned, the plaintiffs in 1879 
bad village lots in Otsego lake worth five or six thou- 
sand dollars, and the value of their pine landsin the 
vicinity was $200,000. The difficulty caused by a saloon 
in the vicinity is that men cannot be depended upon. 
Employers do not know whether they will go to work 
in the morning or not; they will get drunk. 

After the giving of the deed in question the property 
of plaintiffs was put into a'corporation of which Smith 
owned a quarter interest. He also had a house and 
lot in the village. The other plaintiffs parted with 
their interests except in lots which they had contracted 
to sell. This was the showing of the interest of plaint- 
iffs in the condition. Their place of residence was De- 
troit. There was no showing that any person in the 
service of the plaintiffs had at any time procured in- 
toxicating drinks at the saloon on the lot in question, 
but Mr. Mauning, who was superintendent for the 
plaintiffs at oue time, gave the following testimony: 
“Tt was a good deal of trouble to me in the woods in 
my business, the men going out and drinking, and 
coming back not fit for work. There was some trouble 
about replacing men. Probably they might be work- 
ing with a team, and the team would be idle until we 
could get aman. We generally employed our men in 
Saginaw, over 4 hundred miles from Otsego lake. 
Quite a number of our men were in the habit of get- 
ting drunk.’’ On this evidence the Circuit judge di- 
rected a verdict for defendants. 

It is suggested in the brief for defendants that the 
verdict should be supported, because by the existing 
legislation of this State, the liquor traffic is legal; but 
this is aconsideration of no moment. The case does 
not proceed on the of the illegality of the liquor 
traffic, but on grounds of contract. It is perfectly 
lawful for parties to contract to abstain from the per- 
formance of acts proper and legal in themselves, when 
others with whom they contract have an interest in 
their doing so, and in proper cases the contract may be 
made to assume the form of a condition. Cases in il- 
lustration are Jackson v. Schutz, 18 Johns. 174, where 
a condition was sustained which provided that no sale 
of property conveyed should be made without first 
giving to the grantor, or his heirs, the opportunity of 
purchase; and Nowell v. Boston Academy, 130 Mass. 
209, where the condition was that no building should 
be erected on the granted premises within a certain 
distance of the street line. Indeed the acts against 
which conditions are aimed are commonly legal acts, 
the performance of which could not be restrained 
otherwise than by some form of contract; and the 
right to stipulate for the purpose is limited only by 
considerations of public policy. A condition inhibit- 
ing the performance of acts which the public has an 
interest in having performed, would be void for that 
reason; as forexample, a condition in general re- 
straint of marriage (Randall v. Marble, 69 Me 310), or 
in general restraint of alienation (Dick v. Pitchford, 1 
Dev. & B. Eq. 480; Reifsnyder v. Hunter, 19 Penn. St. 
41; Gleason v. Fayerweather, 4 Gray, 348; Schermerhorn 
v. Negus, 1 Den. 448; Mauandlebauwm v. McDonell, 29 
Mich. 78; McCleary v. Ellis, 54 Iowa, 311), or any 
other condition, the purpose of which isto restrain 
and inhibit the performance of duty, either to indi- 
viduals or to the public; as for example,the exercise of 
the elective franchise, or the administration of charity 
to needy persons. But the State does not legalize the 
sale of intoxicating drinks because of any supposed 
public policy to be advanced thereby; it tolerates the 
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sale merely, and to some extent, by heavy taxes and 
rigid police regulations, intends to discourage it. 
There is nothing therefore in this condition which is 
legally objectionable on the ground of conflict with 
public policy or State legislation. 

That independent of the statute above recited, the 
condition is perfectly lawful. and that its breach may 
work a forfeiture of the estate granted, is undoubted. 
Many cases of similar conditions are found in the 
books, and in none of them has enforcement, either 
by forfeiture of the estate or by injunction, been re- 
fused. The enforcement is subject to the rule that 
the law favors covenants rather than conditions; and 
it inclines to construe the undertakings of parties 
strictly as against forfeiture. Michigan State Bank v. 
Hastings, 1 Doug. (Mich.) 225; S. U., 41 Am. Dec. 549; 
Blanchard v. R. Co., 31 Mich. 43; Taylor v. Sutton, 15 
Ga. 108; Broadway v. State, 8 Blackf. 290; Southard v. 
Cent. R. Co., 26 N. J. Law, 13; Voris v. Renshaw, 49 
Ill. 425; Hooper v. Cummings, 45 Me. 359; Woodworth 
v. Payne, 74 N. Y. 196; 8. C., 30 Am. Rep. 298; Glenn 
v. Davis, 35 Md. 208; Wier v. Simmons, 55 Wis. 637; 
Page v. Palmer, 48 N. H. 385; Joslyn v. Parlin, 54 Vt. 
670. The evidence of breach must also be clear (Had- 
ley v. Man’fg Co.,4 Gray,140; McKelway v. Seymour,29 
N. J. Law, 321), and the party in whose favor the con- 
dition is reserved may be held to waive it by any act 
of his own which would render insisting upon it un- 
just, as was held in this case before. But the courts 
will not defeat a condition by a construction which is 
strained and unreasonable, and which manifestly was 
not in the minds of the parties. Guild v. Richards, 16 
Gray, 309; Keening v. Ayling, 126 Mass. 404; Taylor v. 
Railroad Co., 25 Iowa, 371; Wilson v. Wilson, 86 Ind. 
472. 

The condition in this case ig simple and unambigu- 
ous, and no construction is suggested which would de- 
feat it. Of the casesin which conditions have been 
sustained which either restrained some particular use 
of premises conveyed, or enforced some particular use, 
it may bo useful to refer to a few. 

In Sperry’s Lessee v. Pond, 5 Ohio, 387; S. C., 24 
Am. Dec. 296, the condition was that the grantee 
should keep asaw-mill and grist-mill doing business 
on the premises granted, and the court said of it: ‘‘The 
mills, if kept in operation as the water would permit, 
would increase the value of the balance of Sperry’s 
tract of land, and be a benefit to the occupier of it. 
This probably with Sperry was a part of the consider- 
ation for making the grant; and the condition was 
enforced. To much the same purport is Langley v. 
Chapin, 134 Mass. 82. 

In Gillis v. Bailey, 21 N. H. 149, the condition was 
that the lot conveyed should be occupied by only a 
single dwelling-house, with out-buildings, and it was 
held to be broken by the erection ofa building de- 
signed and calculated for the occupation of three dis- 
tinct families in severalty. Somewhat similar to this 
is Dorr v. Harrahan, 101 Mass. 531; 8S. C., 3 Am. Rep. 
398. 

In Clark v. Martin, 49 Penn. St. 289, the condition 
was in restraint of the erection of a building above a 
certain height. 

In Linzee v. Mixer, 101 Mass. 512, it inhibited the 
construction of a bay-window in a house. 

In Gibert v. Peteler, 38 N. Y. 165, the purpose was to 
preserve from interruption the view from certain 
premises. 

In MecKissick v. Pickle, 16 Penn. St. 140, the condi- 
tion was against alienation for any other purpose than 
for a school-house. And in each of these cases the 
party in whose favor the condition was reserved, had, 
or apparently supposed be had, an interest in the con- 
dition being observed, and imposed it upon the estate 





granted for that reason. Keening v. Ayling, 126 Mass. 
404, is also instructive in this connection. 

But in those cases in which the condition has had 
for its purpose a restraint upon the business of dealing 
in intoxicating drinks, the interest of the grantor in 
its enforcement has been specially prominent in the 
mind of the court in passing upon the condition. This 
was the case in Collins Man’fg Co. v. Marcy, 25 Conn. 
242, where the condition was in these words: ‘ Pro- 
vided, always, and this deed is upon condition, that in 
case any ardent spirits, cordials, or wines shall be kept 
or sold on any part of said premises, or in any building 
erected orto be erected thereon, unless it be with 
other drugs and medicines, and sold in similar quanti- 
ties and in case of sickness only, then and in that case 
the deed shall become void and of no effect."’ Dealing 
with a similar condition in Plumb v. Tubbs, 41 N. Y. 
442, the judge delivering the opinion of the court 
said: ‘The grantor in the present case evidently be- 
longed to that class of persons who consider the habi- 
tual use of intoxicating liquors as a serious evil. He 
was the owner of a tract of land, which as I infer 
from the case, he purposed to have formed into a 
town or village by the sale of lots to individuals who 
should build upon them. This would give to his prop 
erty remaining unsold the advantage of the enhanced 
price resulting from such improvement. The increase 
of inhabitants would give to himself and family the 
benefits of refined society. lt was his opinion, as 
we may infer from his restrictive conveyance, that in- 
temperance was a social evil from which he desired to 
protect himself and his family. We may infer in the 
same manner that he considered his remaining prop- 
erty as more valuable if located in a community where 
no liquor was sold asa beverage, than where its use 
was permitted. These views and wishes cannot be 
pronounced unreasonable and absurd. The grantor 
had aright to hold them, and he had a right to use his 
property in amanner that would accomplish them.” 
To like effect are O’ Brien v. Wetherell, 14 Kans. 616, and 
Post v. Weil, 8 Hun, 418. 

A like condition to the one before us was considered 
and sustained in Cowell v. Colorado Springs Co., 3 
Colo, 82; 8. C., in error, 100 U. S. 55. In that case the 
condition was objected to as repugnant to the fee- 
simple estate, which was granted by the deed contain- 
ing it; but Mr. Justice Field showed very conclu- 
sively, ina few short and terse paragraphs, that there 
was nothing in the objection. We may well believe 
counsel in this case were of the sume opinion, for they 
have not raised it. 

These cases are ample to show that the ruling of the 
Circuit judge was erroneous. The condition in this 
case was far from being ‘‘merely nominal,”’ and when 
the circumstances are shown, as they have been now, 
they are far from evincing ‘“‘no intention of actual 
and substantial benefit to the party to whom and in 
whose favor’’ it was to be performed. The grantors 
had a purpose in view which was grounded in substan- 
tial interest; and the condition was not arbitrary, but 
was imposed for the protection of their somewhat ex- 
tensive business. And good grounds were given in 
the evidence for supporting the condition as one 
which the grantors did not err in deeming import- 
ant. 

The fact that no sale of liquors to any of the plaint- 
iffs’ servants was proved, was not important. The 
plaintiffs undertook to prevent the temptation to in- 
toxication being held out to their servants, and they 
are not dealing with these defendants as criminals, 
but as parties who are guilty of a breach of contract in 
offering tothe men the enticement to intoxication 
which the contract provided against; and the fact 
which appeared on the trial, that liquors were sold in 
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the vicinity by one or more others, was no excuse to 
the defendants. If it were, one grantee in such a deed 
might by a breach of condition give excuse for a simi- 
lar breach by others, and in turn would be excused by 
them, so that the breach of duty would find protec- 
tion most ample in proportion as the wrong was gen- 
eral. 

The plaintiffs, it seems, had parted with a large share 
of their interests before the suit was instituted, but 
not with all. Whether when the condition was origi- 
nally valid, the sale of interests would affect it, is a 
question not in this case, and we abstain from any ex- 
pression of opiniou upon it. This condition was sus- 
tained by sufficient interest when made, when broken, 
and when sued upon. 

A new trial must be ordered. 

Campbell and Champlin, JJ., concurred. 
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LIFE INSURANCE—VESTED RIGHTS. 


NEW YORK COMMON PLEAS, GENERAL TERM. 
JUNE 25, 1885. 


GARNER V.GERMANIA LIFE INSURANCE Co. 
Where a person who has obtained an insurance upon his life 
for the benefit of children or others, keeps the instrument 
himself and alone pays the premiums, the beneficiaries 
have no vested rights in the policy, and the insurer has 
the right to surrender it and take out a new one payable 
to other beneficiaries. 
.— from judgment, dismissing complaint. 
The opinion state the facts. 

Dauy, C. J. The facts of this case are as follows: 
On the 24th of September, 1863, John Lindemann ob- 
tained from the defendants a policy upon his life to 
the amount of $3,000, upon the payment of an annual 
premium of $89.34, which insurance was declared to be 
in trust for his children, Johan Lindemann, Emilia 
Lindemann and Anna Lindemann, the children ofa 
former wife, he being at the time of this insurance 
married to a second wife. He kept the policy himself. 
Twice during his life he gave it to one of the children 
to take it to the defendants’ office and pay the prem- 
ium, who after doing so, returned it to her father, who 
kept it in his desk in his store. The testimony is that 
he told her to go tothe life insurance company and 
say tothem: ‘ Mr. Lindemann, your father sent you 
to pay this policy.”” She assumed the policy to be a 
paper which he gave her that she did not open. She 
said that he father was sick, and that he told her that 
it was the children’s policy; that he said: “I feel 
very bad, and I don’t think I will live another year.” 
She testified that he was alWays telling the children 
they would have it; and that they would say: ‘** Well, 
papa, we have a stepmother; ’”’ and that he would say: 
“T have saved for you. My life is insured in the Ger- 
mania Life Insurance Company.’”’ That this was said 
the last time that she went to pay the premium, which 
she declared to be in 1878, and that he then said: ‘‘[ 
send you down with this; I have to pay it for your 
benefit,’ giving hera paper which she did not look 
into, but handed in at the window of the insurance 
company, which was handed back to her and which 
she returned to her father, and supposed was the pol- 
icy. She testified that he died a year afterward, and 
that just before he died he said: ‘*Annie, I may not 
live to pay another policy.” She was mistaken as to 
having made this payment in 1878; for the premium 
due on the 24th of September of that year was not 
paid, and the company gave Lindemann the notice 
which is required by statute (Laws of 1877, ch. 321, p. 
342), that unless it should be paid within thirty days 





thereafter the policy and all payments under it would 
become forfeited and void. The premium was not 
paid, at least as a premium under that policy, but 
within the thirty days, that is that is on the 28th of 
September, 1878, four days after the premium was due, 
Lindemann, with the consent of the company, surren- 
dered the policy and took out a new one payable to his 
wife, in which it was declared first, that it was issued 
by the defendants in consideration of the representa- 
tions made to them in the application for it; second, 
that $1,429.44 was paid on the delivery of it by Louise 
Lindemann, the wife of John Lindemann; third, upon 
the further consideration of the payment annually of 
$89.34, on or before the 24th of September of each and 
every year. The policy declared that upon these con- 
siderations the company insured the life of John 
Lindemann in the sum of $3,000 for the sole use of his 
wife, Louisa Lindemann. 

It appears that a dividend to Lindemann of $30.70 
became due on the 24th of September, 1878, on the first 
policy; that there was a receipt of the payment of this 
dividend, signed by Lindemann, which bore date the 
26th of September, 1878, two days after the dividend 
was due; and two days beforc the date of the new pol- 
icy. 

Doremus, the secretary of the company, testified 
that he would not say that this dividend was not ap- 
plied in part payment of the premium that was paid at 
that time on the new policy fcr the benefit of Mrs. 
Lindemann. He said that the dividend was paid on 
the same day that the new policy was issued by them; 
and that he had no doubt that this dividend formed 
part and parcel of the payment of the premium on 
that policy, which was issued upon the surrender of 
the formerone. He testified that the books showed 
that this dividend was paid at the same time that the 
premium was paid; and: further, that when the former 
policy was surrendered it was cancelled by striking 
out the signatures of the officers. That before he 
signed the new policy he had it before him, lying on 
his desk, for some time on the day upon which it was 
issued. 

There is some discrepancy arising from the differ- 
ence in the dates of the receipt for the dividend and 
of the new policy, and the point is taken by the plaint- 
iff, that as it appears by the evidence that the prem- 
ium was paid at the same time that the dividend was 
received, and the new policy bears date two days after 
the date of the receipt for the payment of the divi- 
dend, it follows that the premium on the old policy 
was paid before the new policy was issued; and as 
Lindemann died before the next premium became 
payable, that the beneficiaries under the old policy 
were entitled to the insurance. But this discrepancy 
is not material, for assuming the fact to be that the 
premium $89.34 was paid two days before the issuing 
of the new policy, it would not, in the view I shall 
take of the law, affect the case, the first policy having 
been surrendered up and cancelled. 

In issuing the new policy, all the premiums paid 
upon the former one, amounting, as has been stated, 
to $1,429.44, were allowed as part of the consideration 
for the issuing of the new policy which was upon the 
same terms asthe former one, namely, the payment 
thereafter of an annual premium of $89.34. Linde- 
mann was then fifteen years older, when the premium 
would ordinarily be higher, and the secretary of the 
company testified that the new policy would not have 
been issued upon the terms that it was unless the for- 
mer policy had preceded it, had been in existence and 
had been surrendered. 

On the death of Lindemann, which occurred, as has 
been said, before the second premium became due 
upon the new policy, the company paid the $3,000, the 
amouut of the insurance, to Mre. Lindemaun. Upon 
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the assumption that it was wrongfully paid to her, the 
present action was brought by the beneficiaries under 
the old policy to recover it from the defendants, and 
upon the facts above stated the complaint was dis- 
missed, from which the plaintiffs appeal. 

I do not see upon what ground this action could be 
maintained. Lindemann effected the insurance for 
the benefit of his children, and whatever interest they 
may have had in it, the existence of that interest or 
the continuance of it depended upon the payment of 
the annual premium, which on his part was a volun- 
tary act, he being under no legal obligation to continue 
the paymentof it. Clark v. Durand, 12 Wis. 223; 
Gambs v. Col. Mut. Life Ins. Co.,50 Mo. 44; Swift v. 
R. P., ete., Ass'n, 96 Ill. 309; Landrum v. Knowles, 22 
N. J. Eq. 594. 

If after he had taken out the first policy, he had de- 
livered the instrument to the beneficiaries, or to any 
one of them, or to any one to hold in trust for them, it 
would, according to certain decisions, have vested in 
them the right to the insurance, although he should 
afterward, with the consent of the company, take out 
a new policy, forthe same amount and at the same 
premium, for the benefit of some one else. Lemon v. 
Phenix Life /ns. Co., 38 Conn. 294; Ricker v. Charter 
Oak Life /ns. Co., 27 Minn. 193; Pilcher v. N. Y. Life 
Ins. Co., 33 La. Ann. 332. 

Whether these cases were correctly decided or not— 
which has been questioned, or at least as respects two 
of them. Union Mut. Life dns. Co. v. Stevens, 19 Fed. 
Rep. 671, it is not material here to inquire, as Linde- 
mann never parted with the policy, but kept it in his 
possession until it was surrendered to the company 
and the new policy taken out; showing by this circum- 
stance and by the fact that he,and not the beneficia- 
ries paid all the premiums; that he did not,as was said 
under like circumstances in Bickerton v. Jakes, 12 Abb. 
N. C. 25, intend to place the insurance irretrievably 
beyond his own control; and the fact that the person 
who has obtained an insurance upon his life for the 
benefit of children or others keeps the instrument 
himself, and alone pays the premiums, has in other 
cases been regarded as sufficientto show that the 
beneficiaries, under such circumstances, have no vested 
rights in the policy, and that the insurer has the right 
to surrender, and if he thinks proper to take outa 
new one payable to other beneficiaries. Union Mut. 
Life Ins. Co. v. Stevens, 19 Fed. Rep. 671; Clark v. Du- 
rand, 12 Wis. 223; Kerman v. Howard, 23 id. 108; Fos- 
ter v. Guiles, 50 id. 603; Gambs v. Col. Mut. Life Ins. 
Co., 50 Mo. 44; Sanford v. Sanford, 45 N. Y. 726. 

There is no reason why this should not be so. The 
creating of such an insurance for the benefit of chil- 
dren or others is a mere gratuity; for although there 
isaduty upon parents to maintain children during 
their minority, this is a provision to take effect for 
their benefit after the parents’ death. 

There may be many reasons why the right to trans- 
fer such an insurance from oue beneficiary to another, 
even in the case of children, should exist. In the 
course of years their pecuniary condition may be ma- 
terially improved, by marriage, success in business, 
or other causes; 80 that it may be more desirable and 
just that others who have claims upon the insurer, and 
who are in greater need, should have the benefit of the 
sum secured by the insurance, instead of those for 
whom it was originally intended. When therefore the 
insurer keeps the policy entirely in his own possession, 
healone paying the premiums, he should, with the 
consent of the insurance company, have the same 
right to revoke, alter or change, that he would have 
in respect to a will; for like the provisions m a will, it 
is a gift that is to take effect upon his death. He may 
of course put an end to 1t by ceasing to pay the annual 
premium ; but there is no reason why his right should 





be limited to this; and that where, for reasons satis- 
factory to him, he desires to transfer the benefit of it 
toanother, he should have to loseall the premiums 
he may have paid overa long course of years, and be 
compelled to pay for a new policy the increased prem- 
ium consequent upon his increase of years. 

An insurance taken outand kept in this way is dis- 
tinguishable from what has been held in cases where a 
wife, under the act of 1840 and subsequent acts, Laws 
of 1840, ch. 80, p. 59, causes the life of her husband to 
be insured for her sole use, either for a definite period 
or for the term of his natural life, and in case of her 
death before the decease of her husband, makes the 
amount of the insurance payable to her children. It 
has been held that such an insurance, within the in- 
tent of the statute, is so exclusively for the benefit of 
the wife and children that she cannot even assign her 
interest in it, nor traffic with it in any way. Barry v. 
Equity Ass. Soc., 59 N. Y. 592, 593; Eadie v. Slimmon, 
26 id. 9. 

And also that the surrender of such a policy by the 
husband after the death of the wife, with the assent of 
the company, is absolutely void; and that notwith- 
standing such a surrender, the policy may be enforced 
against thecompany forthe benefit of the children. 
Whitehead v. New York Life /nsurance Co., 63 How. 
394. 

And that where the payment of the annual premium 
is allowed bya collusive arrangement between the 
husband and the company to lapse, that a new policy 
may be taken out upon the same terms as the former 
one, for the benefit of the husband’s creditor, 
such a transaction is also void; and upon the death of 
the husband, that the insurance is payable to the wife, 
and not to the creditor of the husband, under the new 
policy. 

These cases I say are distinguishable because by the 
operation of the statute, the insurance is so exclusively 
for the benefit of the wife that neither she nor her 
husband can transfer ittoanother. Nor can that end 
be effected through a collusive arrangement between 
the husband and the company by which the payment 
of the annual premium is allowed tolapse. But where, 
in my judgment, asin the present case, the husband 
alone pays the premiums and keeps the policy in his 
possession, he may put an end to it by ceasing to pay 
the premiums, or if he thinks proper, surrender the 
policy, with the assent of the company, and convert 1t 
into a policy payable to some other beneficiary. 

This is all that there is in this case. There 1s noth- 
ing in the evidence showing any collusion or fraud on 
the part of the company. They simply recognized the 
right of Lindemann, who had the policy in his own 
possession, and had paid the premiums upon it, to sur- 
render it and take out a new one at the same rate of 
premium for the benefit of his wife, instead of the for- 
mer beneficiaries; and in the absence of any fraud or 
collusion, there is no ground that I can see for hold- 
ing that they were wrong in paying the amount of the 
insurance to the widow, upon the new policy, and 
should be compelled to pay 1t to the children under 
the old one. 

The judgment dismissing the complaint should, in 
my opinion, therefore be affirmed. 

Allen, J., concurred. 


NEW YORK COURT OF APPEALS ABSTRAC7. 


NUISANCE — INJUNCTION — ADULTERATED TEAS.— 
Courts will not in all cases interfere by way of injunc- 
tion to restrain the continuance of an illegal trade, the 
abatement of a nuisance, or the prosecution of a dau- 
gerous employment. Wolcott v.Milick,11 N. J.Eq. 204; 
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Attorney-General v. Utica Ins. Co.,2 Johns. Ch. 371. 


Its power however to do so in case of the exercise of 
any trade or business which is either illegal or danger- 
ous to human life, detrimental to health, or the occa- 
sion of great public inconvenience, is not only con- 
ferred by the provisions of the statute, but belongs to 
the general powers possessed by courts of equity to 
prevent irreparable mischief and obviate damages for 
which no adequate remedy exists at law. N. Y.Const., 
act of 1882, $$ 636, 637, 646; Story Eq. Jur., §§ 921, 924: 
Eden Inj., ch. 11. Whatever source of jurisdiction is 
appealed to,the rule governing its exercise is the same, 
and the court will inquire not alone as to the unlaw- 
fulness or offensiveness of the act complained of, but 
also as to its extent, the circumstances surrounding 
its exercise, and the degree of danger to be appre- 
hended from its continuance. It was said in the case 
of Jordan v. Woodward, 38 Me. 424: “Itis not every 
violation of the rights of another which may be 
ranked under the geueral bead of nuisance which will 
authorize the interposition of this court by means of 
an injunction. It must be a case of strong and impe- 
rious necessity, or the right must have been previously 
established at law, or it must have been long enjoyed 
without interruption.’”” The ground of equity juris- 
diction in such cases has beensaid to be to ‘“ prevent 
irreparable mischief and also to suppress offensive and 
vexatious litigation.”” Story Eq. Jur., §§ 923, 925. He 
also says: ‘‘Thatin all cases of this sort courts of 
equity will grant an injunction to restrain a public 
nuisance only in cases where the fact is clearly made 
out upon determinate and satisfactory evidence. For 
if the evidence be conflicting and the injury to the 
public doubtful, that alone will constitute a ground 
for withholding this extraordinary interposition. Id., 
$924, a. lt was held in Eastman v. Company, 47 N. H. 
78, that ‘* the plaintiffs should of course show by their 
proof a case of strong and clear injustice, of pressing 
necessity and imminent danger, of great and irrepara- 
ble damage, and not of that nature for which an action 
at law would furnish a full and adequate remedy.” In 
the Earl of Ripon v. Hobart, 3 M. & K. 180, it was said 
by Lord Chancellor Brougham that “it is always to be 
borne in mind that the jurisdiction of this court over 
nuisances by injunction at all is of recent growth, has 
not lately been much exercised, and has at various 
times found great reluctance on the part of the learned 
judges to use it even in cases where the act or thing 
complained of was admitted to be directly and imme- 
diately hurtful to the complainant.’’ The language 
used in the consolidating act giving courts jurisdiction 
to interfere by injunction to restrain nuisances in the 
city of New York, has not changed the established 
rule as to the imminency of the danger to be appre- 
hended or the necessity of such aremedy to avoid ir- 
reparable injury. By that act it must appear that the 
injunction is ‘‘ needed,"’ among other things to pre- 
vent ‘“‘ serious danger to human life or serious detri- 
ment to health,’’ and unless the facts of this case bring 
it within the requirement, that it is imperatively nec- 
essary to prevent the consequences described, the 
plaintiffs have failed to show such a case as éntitles 
them asa matter of right to the remedy demanded. 
Board of Health v. Purdon. Opinion by Ruger, 
C. J. 

[Decided June 2, 1885.] 


NEGLIGENCE — ‘*‘ BUSINESS OR OCCUPATION ”—ACT 
1876, cH. 122.—The plaintiff was under the age of six- 
teen years, and the jury have fouad that the business 
at which she was put by the defeudant was dangerous 
to life and limb; that without negligence on her part, 
she was while pursuing it seriously injured, and have 
uwarded damages. The case was so treated both by 
the trial court and the General Term, that the only 





question for our consideration is whether the cause of 
action may be dealt with under the provisions of the 
act ‘to prevent and punish wrongs to children (Laws 
1876, ch. 122.)” We think that “ business or vocation” 
to be within the purview of the statute, must be an 
employment either vicious in itself, or one which par- 
takes of the character of an amusement, and that it 
has no application to productive industries, or useful 
or necessary business or occupation. The defendant's 
employment (collar) was undoubtedly of the latter 
character, and although in the abstract he was engaged 
in ‘business,’ and the machine employed in its prose- 
cution dangerous, there is no analogy with the avoca- 
tions specified in the act, and we find nothing to show 
that any wider seuse was intended. The trial court 
therefore erred in submitting the case to the jury as 
one in which the plaintiff might recover if in their 
opinionthe employment of the child involved such 
risk to her as to bring the avocation within the mean- 
ing of the term “dangerous tolife and limb.” Much 
stress is laid by the learned counsel for the appellant 
upon the remarks of Folger, C. J., in Cowley case, 83 
N. Y. 464; S. C., 388 Am. Rep. 464, that the life of a 
child might be endangered or its health injured “ by 
putting him to ride on a vicious or unmanageable 
horse, or by putting him to tend a dangerous piece of 
machinery.’’” The remarks were pertinent to the 
question then in hand—a conviction under the fourth 
section (supra), but did not involve a consideration 
either of an inquiry or facts similar to those now be- 
fore us. Hickey v. Vaafe. Opinion by Danforth, J. 
(Decided June 2, 1885.] 





UNITED STATES SUPREME COURT AB- 
STRACT.* 

REMOVAL OF CAUSE—PROCEDURE—ACT 1875,cCH.137— 
HEARING ON DEMURRER.—A State court is not bound 
to surrender its jurisdiction, by removal under the act 
of 1875, untila case is made which on the face of the 
record shows that the petitioner is entitled to such a 
removal. The mere filing of a petition is not enough, 
unless when taken in connection with the rest of the 
record, it shows on its face that the petitioner has, un- 
der the statute, the right to take the suit to another 
tribunal. Railroad Co. v. Koontz, 104 U.S. 14. The 
act of 1875, ch. 137 (18 St. 470), which governs this case, 
provides that the petition for removal must be filed at 
or before the term at which the cause could be first 
tried, and before the trial. This has been construed 
to mean the first term at which the cause is in law tri- 
able—the first termin which the cause would stand 
for trial if the parties had taken the usual steps as to 
pleadings and other preparations. Babbitt v. Clark, 
103 U. 8. 606; Pullman Palace Car Co. v. Speck, 113 id. 
87. It has also been decided that there cannot bea 
removal after a hearing on a demurrer to a complaint 
because it does no state facts sufficient to constitute a 
cause of action. Alley v. Nott, 111 U.S. 472; Scharff 
v. Levy, 112 U. 8. 71l. Gregory v. Hartley. Opin- 
ion by Waite, C. J. 

[Decided March 16, 1885.] 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE— 
COLORADO STATUTE AND CONSTITUTION—FOREIGN 
CORPORATION.—The statute of Colorado, entitled *‘An 
act to provide for the formation of corporations,” 
cannot be construed to impose upon a foreign corpo- 
ration limitations of its right to make contracts in the 
State for carrying on commerce between the States, 
for that would make the act an invasion of the exclu- 
sive right of Congress to regulate commerce between 
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the several States. The obvious construction of arti- 
cle 15 of section 10 of the Constitution of Colorado 
and of the statute above referred to, is that no foreign 
corporation shall begin doing business in the State, 
with the purpose of pursuing it or carrying it on, until 
it has filed acertificate designating the principal place 
where the business of the corporation shall be carried 
on in the State, and naming an authorized agent, re- 
siding in such principal place of business, upon whom 
process may be served. It cannot require such a cer- 
tificate as a prerequisite to the doing of a single act of 
business, when there is no purpose to do any other 
business or have a place of business in the State. The 
right of the people of a State to prescribe generally by 
its Constitution and laws the terms upon which a for- 
eign corporation shall be allowed to carry on its busi- 
ness in the State, has been settled by this court. Bank 
of Augusta v. Earle, 13 Pet. 519; Paul v. Virginia, 8 
Wall. 168; Ducat v. Chicago, 10 id. 410. The plaintiff 
in error does not deny this right, but insists that upon 
a proper construction of section 10 of article 15 of the 
Constitution of Colorado, and of section 23 of the act 
of 1877, its contract with the defendants was valid,and 
that its suit should have been maintained. As the 
clause in the Constitution and the act of the Legisla- 
ture relate to the same subject, like statutes in pari 
materia, they are to be construed together. Eskridge 
v. State, 25 Ala. 30. The act was passed by the first 
Legislature that assembled after the adoption of the 
Constitution, and has been allowed to remain upon the 
statute book for the present time. It must therefore 
be considered as a contemporary interpretation, enti- 
tled to much weight. Stuart v. Laird, 1 Cranch, 299; 
Martin v. Hunter, 1 Wheat. 304; Cohens v. Virginia, 6 
Wheat. 264; Adams v. Storey, 1 Paine, 60. It must be 
conceded that if the contract on which the suit was 
brought was made in violation of alaw of the State, it 
cannot be enforced in any court sitting in the State 
charged with the interpretation and enforcement of 
its laws. U.S. Bank v. Owens, 2 Pet. 527; Groves v. 
Slaughter, 15 id. 449; Harris v. Runnels, 12 How. 79; 
Brown v. Tarkington, 3 Wall. 377; Davidson y. Lan- 
ier, 4 id. 447; Hanauer v. Doane, 12 id. 342; Wheeler 
v. Russell, 17 Mass. 258; Law v. Hodson, 11 East, 300; 
Little v. Poole, 9 Barn. & C. 192; Thorne v. Travellers’ 
Ins. Co., 80 Penn. St. 15; Allen v. Hawks, 13 Pick. 82; 
Roche v. Ladd, 1 Allen, 441; In re Comstock, 3 Sawy. 
218. Inacase involving the construction of the stat- 
ute the Supreme Court of Colorado held that a foreign 
corporation might, without complying with the pro- 
visions of the statute, maintain an action in the courts 
to recover damages for trespass to its realestate. The 
court said: ‘The prohibition extends to doing busi- 
ness before compliance with the terms of the statute. 
We do not think this an abridgment of the right of a 
foreign corporation to sue. It extends only to the ex- 
ercise of the powers by which it may be said ordina- 
rily to transact or carry on its business. To what ex- 
tent the exercise of these powers was affected we do 
not decide.’’ Utley v. Clark-Gardner Lode Min. Co., 
4 Col. 369. So it is clear that the statute cannot be 
construed to impose upon a foreign corporation limit- 
tions of itsright to make contracts in the State for 
carrying on commerce between the States, for that 
would make the act an invasion of the exclusive right 
of Congress to regulate commerce among the several 
States. Paul yv. Virginia, 8 Wall. 168. The prohibi- 
tion against doing any business cannot therefore be 
literally interpreted. Reasonably construed, the Con- 
stitution and statute of Colorado forbid, not the do- 
ing ofasingle act of business in the State, but the 
carrying on of business by a foreign corporation with- 
out the filing of the certificate and the appointment of 
an agent, as required by the statute. The Constitution 





requires the foreign corporation to have one or more 
known places of businessin the State before doing 
any business therein. This implies a purpose at least 
to do more than one act of business; fora corporation 
that has done butasingle act of business, and pur. 
poses to do no more, cannot have one or more known 
places of business in the State. ‘To have known places 
of business it must be carrying on or intending to 
carry on business. The obvious construction there- 
fore of the Constitution and the statute is that no for- 
eign corporation shall begin any business in the State, 
with the purpose of pursuing or carrying it on, until it 
has filed a certificate designating the principal place 
where the business of the corporation is to be carried 
on in the State, and naming an authorized agent, re- 
siding atsnch principal place of business, on whom 
process may be served. Torequire such a certificate 
as a prerequisite to the doing of a single act of busi- 
ness, when there was no purpose to do any other busi- 
ness or have aplace of business in the State, would be 
unreasonable and incongruous. The case of Potter v. 
Bank of Ithaca, 5 Hill, 490, tends to support this con- 
clusion. Thecharter of the bank provided that its 
operations of discount and deposit should be carried 
onin the village of Ithaca, and not elsewhere. The 
cashier discounted a note in the city of New York for 
the purpose of securing a demand due the bank, and 
the fact that the note was discounted in New York city 
was set us a defense to asuit on the note. In giving 
judgment for the bank, Nelson, C. J., said the statute 
“obviously relates to the regular and customary busi- 
ness operations of the bank, and does not apply to a 
single transaction like the one in question.” A simi 
lar ruling was made in Suydam vy. Morris Canal & 
Banking Co., 6 Hill, 217. See also Graham vy. Hen- 
dricks, 22 La. Ann. 528. Cooper Manuf’g Co. v. Fer- 
guson. Opinion by Woods, J. 

(Decided March 16, 1885.] 


PRACTICE—AMENDMENT OF EQUITY PLEADING—VEN- 
DOR’S LIEN FOR PURCHASE-MONEY—LIMITATION.—No 
rule can be laid down in reference to amendments of 
equity pleadings that will govern all cases. They must 
depend upon the special circumstances of each case, 
and in passing upon applications to amend the ends of 
justice must not be sacrificed to mere furm, or by too 
rigid an adherence to technical rules of practice. The 
rule is thus stated in Lyon v. Tallmadge, 1 Johns. Ch. 
188: ‘If the bill be found defective in its prayer for 
relief, or in proper parties, or in the omission or state- 
ment of fact or circumstance connected with the sub- 
stance of the case, but not forming the substance 
itself, the amendment is usually granted. But the 
substance of the bill must contain ground for relief. 
There must be equity in the case, when fully stated 
and correctly applied to the proper parties, sufficient 
to warrant a decree.’ See also 1 Dan. Ch. Pr. (5th ed.) 
384. Ina suit brought by the heirs and administrator 
of a vendor of land by title bond the bill alleged that 
the bond had been obtained by fraud, and also that 
the land had not been fully paid for according to the 
contract of sale. Its prayer was, among other things, 
that the bond be cancelled; that an account be taken 
of the rents and profits which the purchaser had en- 
joyed, and of the amount paid on his purchase; that 
the title of the complainants be quieted ; and that they 
have such other relief as equity might require. At the 
final hearing the complainants were permitted to 
amend the prayer of the bill so as to ask, in the alter- 
native, for a decree for the balance of the purchase- 
money, and a lien on the land to secure the payment 
thereof. Held, that no error was committed in allow- 
ing the amendment. It did not make a new case, but 
only enabled the court to adapt its relief to that made 
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by the bill and sustained by the proof. The bill, with 
the prayer thus amended, was in the form in which it 
might have have been originally prepared consistently 
with the rules of equity practice. The circumstances 
of the present case are entirely different from those in 
Shields v. Barrow, 17 How. 130. The amendment here 
did not introduce new allegations, nor make addi- 
tional parties, nor incumber the record, nor increase 
the expenses of the litigation, nor complicate the suit, 
nor make new issues of fact. It simply enables the 
court, upon the case made by the original bill, to give 
the relief which the case justified. Neale v. Neale, 9 
Wall. 8; Tremolo Patent case, 23 id. 518; Burgess v. 
Graffam, 10 Fed. Rep. 219; battle v. Mutual Ins. Co., 
10 Blatchf. 417; Ogden v. Thornton, 30 N. J. Eq. 573; 
McConnell v. McConnell, 11 Vt. 291. The deed to 
Hardin, and the deed of the latter to his wife, having 
been properly cancelled, the legal title remainedin the 
heirs of the vendor. They were not bound to surren- 
der that title except upon the performance of the con- 
ditions upon which their ancestor agreed to convey, 
viz., the payment of the purchase-money. According 
te the local law, they occupied the position of mortga- 
gees; for ‘‘ the legal effect of a title bond is like a deed 
executed by the vendor and a mortgage back by the 
vendee.”” Holman v. Patterson’s Heirs, 29 Ark. 363; 
Martin v. O’Bannon, 35 Ark. 68. The heirs of W. held 
the title in trust for the purchaser, while Hardin was 
atrustee for the payment of the purchase-money. 
Shall v. Biscoe, 18 Ark. 157; Moore v. Anders, 14 id. 
629; Holman vy. Patterson's Heirs, 29 id. 863; Bayley 
v. Greenleaf, 7 Wheat. 50; Boone v. Chiles, 10 Pet. 
225; Lewis v. Hawkins, 23 Wall. 126; 1Story Eq. Jur., 
$1217 et seq. ; 2 Sugd. Vend. 375, ch. 19, noted. Butit 
is contended that the debt for unpaid purchase-money, 
as well as the Jien claimed therefor, are equally barred 
by the statute of limitations of Arkansas. An action to 
recover the debt may be barred by limitation, yet the 
right to enforce the lien for the purchase-money may 
still exist. Lewis v. Hawkins, 23 Wall. 127; Birniev. 
Main, 29 Ark. 593; Coldcleugh v. Johnson, 34 Ark. 
318. Harden v. Boyd. Opinion by Harlan, J. 
[Deeided March 16, 1885.] 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


VERDICT—POWER OF COURT TO CORRECT MISTAKE IN. 
—Wnhere a jury in an action for services returned a ver- 
dict for plaintiff for $3,500, and two days after, while 
counsel for both parties were present, the court direc- 
ted the jury to be recalled, and they all, on being asked 
if that was their verdict, answered that it was — that 
their verdict was for $3,500 with interest—held, that the 
court had power to cause the mistake to be corrected, 
and that the plaintiff should have judgment for $3,5 
and interest. People v. Gasherie, 9 Johns. 71; Wood 
v. Robbins, 11 Mass. 504; Burdett v. Estey, 19 Blatchf. 
1; S. C., 8 Fed. Rep. 566. The power of the court to 
cause the verdict to be corrected would seem to be 
ample, according to the law of the State of New York, 
and the practice of its courts, and by its highest court. 
In Dalrymple v. Williams, 63 N. Y. 361, the jury re- 
turned a verdict against two, when the verdict agreed 
upon was against one, and in favor of the other, and 
the verdict was recorded and the jury separated; af- 
terward, on the same day, on the affidavit of all the 
jurors, the verdict was corrected and the judgment en- 
tered upon it. This course was approved. In Cogan 
v. Ebden, 1 Burr, 383, where the issue was as to two 
tights of way under which the defendant justified, the 
jury found for the defendant as to one and for the 
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plaintiff as to the other, but returned a verdict for the 
defendant as to both, and separated. This verdict was 
corrected on the affidavit of the jurors. In this case 
there is no suspicion of any unfair conduct on the part 
of the jurors, or any one. It was an honest mistake 
which, if not corrected, would prevent the finding of 
the jury as it actually was from being carried out. 
The correction is notan impeachment of the verdict 
by the jury in any sense. It upholds the real verdict 
and prevents miscarriage in its delivery into court. 
Cir. Ct. E. Dist. N. Y. Burlingame v. Central R. of 
Minn. Opinion by Wheeler, J. 

[Decided Dec. 24, 1885.] 


NEGOTIABLE INSTRUMENT—OPTIONS—NOTICE—REA- 
SONABLE TIME.—Where ademand note, given as se- 
curity for a continuing option transaction, but valid 
on its face, was bought in the regular course of busi- 
ness and for full value, twenty-three days after date, 
by one who knew the payees of the note dealt in op- 
tions, and suspected, but did not know, that it had 
been taken in some option deal, held (1), that the note 
had been negotiated within a reasonable time; (2) that 
the purchaser was a bona fide holder without notice. 
Cir. Ct. E. D. Mo. Mitchell v. Catchings. Opinion by 
Brewer, J. 

[Decided A pril 18, 1885.] 


INSURANCE — ACCIDENT — “SOLE AND PROXIMATE 
CAUSE OF DEATSH.’’—Inan action on an accident policy 
where it is shown that the deceased sustained an acci- 
dental injury to an internal organ, and that necessarily 
produced inflammation, and that produced a disor- 
dered condition of the injured part, whereby other or- 
gans of the body could not perform their natural and 
usual functions, and in consequence the injured person 
died, the original injury will be considered as the 
proximate and sole cause of death; but if an inde- 
pendent disease or disorder, not necessarily produced 
by the injury, supervened upon the injury, or if the 
alleged injury merely brought into activity a then ex- 
isting but dormant disorder or disease, and death re- 
sulted wholly or in part from such disease, the injury 
cannot be considered the sole and proximate cause of 
death. Whitehouse v. Travellers’ Ins. Co.,7 Ins. Law 
J. 23; Southard v. Railway Pass. Assur. Co., 34 Conn. 
574; N. A. Life & Ace. Ins. Co. v. Burroughs, 69 Penn. 
St. 43; McCarthy v. Travellers’ Ins. Co., 8 Ins. Law J. 
208. Cir. Ct. E. D. Wis. Barry v. United States Mut. 
Acc. Ass’n. Opinion by Dyer, J. 

[Decided March, 1885.] 


INSURANCE—LIFE—KNIGHTS OF HONOR—CHANGING 
BENEFICIARY.—A party to whom a benefit certificate 
has been issued by the order of the Knights of Honor 
may revoke the appointment of the beneficiary named 
therein, and appoint a new beneficiary, to whom the 
benefit will be payable on his death ‘‘in good standing.” 
The defendant’s charter was so construed in the fol- 
lowing named cases, in which certificates of member- 
ship was involved, in terms substantially the same as 
the one now before the court: Highland v. Highland, 
109 Ill. 366; Tennessee Lodge v. Ladd, 5 Lea, 
716; Supreme Lodge v. Martin, 12 Ins. Law J. 
628. For cases in which the unlimited right to change 
the beneficiary has been conceded to the members of 
other mutual benefit societies, see Durian v. Central 
Verein, 7 Daly, 168; Swift v. Conductors’ Ass'n, 96 III. 
309; Splawn v. Chew, 60 Tex. 532; Hellenberg v. I. O. 
B. B., 94. N. Y. 580; Relief Ass'n v. McAuley, 2 Mack. 
70. It is urged that the courts of Kentucky, in which 
State the defendant was incorporated, have a dif- 
ferent view of the question. It appears however that 
there is no real conflict of authority. The Kentucky 
cases in which it has been held that the member’s 
power of appointment is limited to his family, or to 
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some portion thereof, as a class, are cases in which 
such a limitation was found in the charter. Masonic 
Ins. Co. vy. Miller’s Adm’r, 13 Bush, 489; Weisert v. 
Muehl, 5 Ky. Law Rep. 285; Hallan v. Gardner, id. 857. 
But the Court of Appeals of Kentucky, while so de- 
ciding, recognizes the principle that in these mutual 
benefit societies, the member may have as broad a 
range of choice in selecting his beneficiary as the or- 
ganic law of his society gives him. Van Bibber’s Adm’r 
v. Van Bibber, 14 Ins. Law J. 290; Duvall v. Goodson, 
79 Ky. 224. Cir. Ct. D. Ind. Gentry v. Supreme Lodge, 
Knights of Honor. Opinion by Woods, J. 

[Decided April7, 1885.] 


NEGLIGENCE—CONTRIBUTORY—RULE IN FEDERAL 
COURTS—PRESUMPTION OF DUE CARE.—In actions for 
injuries caused by negligence, contributory fault is in 
the Federal courts matter of defense, of which the 
burden of proof is upon the defendant (Railroad Co. v. 
Gladmon, 15 Wall. 401; Railroad Co. v. Horst, 93 U.S. 
291; Hough v. Railway Co., 100 id. 213); and conse- 
quently reasonable presumptions and inferences in re- 
resect to matters not proven or leftin doubt should be 
in favor of the injured party. It is probably too much 
to say in this connection, as in effect it seems to have 
been said in some cases, that the negligence of the 
wrong-doer may excuse that of the injured party. 
Culpable negligence of the complainant, properly so- 
called, which contributed to the injury, must always 
defeat the action; but the nature of the primary wrong 
has much to do with the judgment, whether or not the 
alleged contributory fault was blameworthy. Ifit was 
of a negative character, such as lack of vigilance, and 
was itself caused by, or would not have existed, or no 
injury would have resulted from it, but for the pri- 
mary wrong, it ought not in reason, and I believe is 
not in law, to be charged to the injured one, but rather 
to the original wrong-doer. This seems to be the 
meaning of the Indiana Supreme Court in the case of 
Chicago & E. R. Co. v. Boggs, decided Feb. 18, 1885, 
and supported by the following among other citations: 
Railway Company v. Martin, 82 Ind. 476; Rail- 
way Company v. Yundt, 78 id. 376; City v. Gaston, 58 
id. 224; Beisiegel v. Railroad Co., 34 N. Y. 622; Owen 
v. Railroad Co., 35 id. 516; Ernst v. Railroad Co., 39 
id. 61; Davenport v. Ruckman, 37 id. 568; Kennayde 
v. Railroad Co., 45 Mo. 255; Pennsylvania R. Co. vy. 
Ogier, 35 Penn. St. 71; French v. Taunton B. R. R., 
116 Mass. 537; Sweeny v. Railroad Co., 10 Allen, 368. 
It would not be correct, [ think, to say on this subject 
that citizens have an unqualified right to act upon the 
presumption that railroad trains and other dangerous 
agencies will always be operated with the care and 
vigilance required by law orcustom. Experience too 
often proves the contrary; and ordinarily prudent 
men will not, and without negligence do not, go upon 
railway and highway crossings, or into like dangerous 
situations, without precautions against negligence on 
the part of those in charge of the dangerous agencies. 
Cir. Ct. D. Ind. Wabash, etc., R. Co. v. Century Trust 
Co. of New York. Opinion by Woods, J. 

[Decided May 9, 1885.] 


———_—__e—__—_——__ 


OHIO SUPREME COURT ABSTRACT.* 

SUNDAY—PUBLICATION IN NEWSPAPER ISSUED ON— 
VALID.—Publication of the preliminary and other or- 
dinances, with respect to a street improvement, ina 
newspaper of general circulation, in accordance with 
the terms of the statute, isa valid and legal publica- 
tion, although such newspaper is published only on 
Sunday. When a citizen receives a newspaper con- 


“*To appear in 2 Ohio: St. ‘Reports. 





taining a legal notice, and reads such notice, the ob- 
ject which the Legislature had in view isto that ex- 
tent accomplished, and such publication is quite anal- 
ogous to service of a summons. If the newspaper is 
mailed, the citizen commits no offense whatever by re- 
ceiving it at the post-office on Sunday, and reading it; 
nor does he commit any offeuse by buying it on that 
day of the publisher, or a carrier. or newsboy, and 
reading it, however it may be with respect to an of- 
fense by the publisher, or carrier, or newsboy. A Sun- 
day newspaper is not an unlawful publication, and the 
fact that persons engaged upon it may have violated 
the statute against common labor, in preparing and 
circulating it, no more affects the legality of the no- 
tice, than the fact that the sheriff may have commit- 
ted some offense at the time he served a summons, 
would affect the legality of the service. In one case as 
wellas the other, the service is in fact, effectual in 
giving actual notice, and we see nothing in the com- 
mon law or our statutes which would warrant us in 
holding that such publication is illegal or invalid. We 
determine that the publications in question are legal. 
Counsel cite a uumber of cases, and we have added 
others, to the proposition that such publication ina 
Sunday vewspaper is ineffectual. Chesapeake & O. 
Canal v. Bradley, 4 Cranch C. C. 193; Field y. Park, 20 
John. 140; Seammen y. Chicago, 40 Ill. 146; Thomas 
v. Hindale, 78 id. 259; Smith v. Wilcox, 24 N. Y. 353; 
Ormsby v. Louisville, 79 Ky. 197; Shaw vy. Wil- 
liams, 87 Ind. 158; S. C., 44 Am. Rep. 756; 
Sterm’s Appeal, 64 Penn. St. 447. An expression here 
and there with which we do not agree, may be found 
in some of these cases; but when the statutes upon 
which these decisions are based are carefully exam- 
ined, it will be found that every case cited isin har- 
mony with the conclusion we have reached. Hastings 
v. Columbus. Opinion by Okey, J. (See 14 Am. Rep. 
430.) 


CONSTITUTIONAL LAW—LIQUOR TRAFFIC—DISCRIMI- 
NATION.—The right to regulate or restrain by statute 
the traffic in intoxicating liquors is within the police 
power of the State, and belongs to powers not delega- 
ted to the Federal government. A clause in such a 
statute exempting from the operation thereof, the 
**sale of wine manufactured from the pure juice of the 
grape, cultivated within this State,” is not in conflict 
with section 8 of article 1 of the Federal Constitution. 
The internal retail traffic in intoxicating liquors,under 
the police power of the State, may be restrained, regu- 
lated or prohibited, without any infringement of the 
power of Congress to regulate commerce. This doc- 
trine has very recently been re-affirmed in Foster v. 
Kansas. Commerce is, ‘‘ the exchange of merchan- 
dize on a large scale between different places or com- 
munities; extended trade or traffic.” Webster’s Dic- 
tionary. In the sense used in the Constitution, it is 
the transportation and exchange or traffic in articles 
or commodities between different States, or between 
the United Statesand foreign countries or with the 
Indian tribes. This exclusive power to regulate com- 
merce has reference to burdens or restraints imposed 
directly on the articles themselves, and not upon the 
materials of which they may be composed nor upon 
instruments or vehicles of commerce. Hence a tax 
upon freights at so much per ton, imposed by a State, 
was a direct tax on articles of commerce (Reading R. 
Co. v. Penn., 15 Wall. 232), but a tax on the gross re- 
ceipts arising from carriage of such articles was not. 
R. Co. v. Penn., 15 Wall. 284. Here the distinction is 
clearly recognized between a law taxing the specific 
articles of commerce, and the money earned by trans- 
porting such articles. Soatax on the gross receipts 
of a telegraph company, received On telegrams relat- 
ing to commerce among the States, is only a tax upon 
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an instrument of commerce, and not upon the com- 
modities themselves. Western Union Tel. Co. v. 
Mayer, 28 Ohio St. 531. So atax upon the capital of a 
merchant engaged in importing into this State mer- 
chandize from other States and from foreign coun" 
tries, and selling the same by wholesale and retail, is 
not a regulation of commerce. Raguet v. Wade, 4 
Ohio, 107. And the exclusive right granted to a pat- 
entee of a medicine to manufacture and use the same 
is notinfringed by aState law prescribing certain 
qualifications fora practicing physician, which pre- 
vents the patentee from using the same in his practice 
asapbysician. Jordan v. Overseers, 4 Ohio, 294. And 
a tax on steamboats engaged in interstate commerce is 
valid. Perry v. Torrence, 8 id. 521. It is settled that 
a State in the exercise of its power of taxation cannot 
impose burdens upon the products of other States im- 
ported into the State forsale more onerous than is 
imposed uponthe same kind of articles produced 
within the State, nor discriminate against citizens en- 
gaged in selling them. Wilten v. Missouri, 91 U. S. 
275; Guy v. Baltimore, 100 id. 434; Tiernan v. Rinker, 
102 id. 123. These cases relate to the taxing ‘power of 
the State,and notto its police power. McGuire v. 
State. Opinion by Johnson, C. J. 


DEED—RESERVING MINERALS—RIGHTS OF GRANTEE 
—SUPPORT OF SOIL.—It seems to be well settled, that 
when one owning the whole fee, grants the minerals, 
reserving the surface to himself, his grantee will be 
entitled only to so much of the minerals as he can get 
without injury to the superincumbent soil, unless the 
language of the instrument clearly imports that it was 
the intention of the grantor to part with the right of 
of subjacent support. Humphries v. Brogden, 1 E. L. 
& Eq. 241; Davis v. Treharne, 6 App. Cas. 460; S. C., 
34 Moak’s Eng. 528; Coleman v. Chadwick, 80 Penn. 
St. 81; Jones v. Wagner, 66 id. 429; Harris v. Ryding, 
5 Mees. & W. 60; Zine Co. v. Franklinite Co., 13 N. J. 
Rg. 322, 342; Smart v. Morton, 5EllL & Bl. 30. The 
owner has a natural right to the use of his land, in the 
situation in which it was placed by nature, and if the 
surface of the land and the minerals beneath belong to 
different owners, the owner of the surface is entitled 
to have it supported by the underlying mineral strata, 
and an action may be maintained against the owner of 
the minerals, for the damages sustained by the subsi- 
dence. Each owner must so use his own, as not to 
injure the property of the other. The subjacent sup- 
port should be such as will preserve the integrity of 
the surface; but if the mineral strataare not essen- 
tial to prevent the subsidence of the upper soil—if the 
svil above is such as not to require their support, the 
underlying minerals may be entirely removed by their 
owner, without liability toan action for so doing. 
Burgner v. Humphrey. Opinion by Dickman, J. [See 
15 Am. Rep. 464, 470.—Eb.] 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

ATTACHMENT—PENSION MONEY.— Pension money, 
after it is received by the pensioner, is not exempt 
from attachment. If the money goes into attachable 
real estate, such estate may be taken for the pension- 
er’s debts. Knapp v. Beattice, 70 Me. 410. There 
would surely be some grounds for saying that there 
might be an unfairness in extending the protection to 
the limit contended for. Ifthe money be exempted 
against any debts, it would be against all attachments 
and all debts. And the pensioner may have obtained 
credit from the very fact of the possession of property 
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acquired in this way. There are decisions favoring 
our view of the question. The Iowacourt has twice 
affirmed the same view. Triplett v. Graham, 58 Iowa, 
136. In Webb vy. Holt, 57 id. 712, it was said that “‘ the 
exemption applies only to money due the peusioner, 
while in course of transmission to him, and that there 
is no exemption after it comes into his possession.” 
In Jardain v. Fairton Sav. Fund Assn., 44N. J. L. 
376, the same conclusion was reached, where it is said 
by thecourt: The fund is not placed in the hands of 
a pensioner as a trust, but it is to inure wholly to his 
benefit. When it comes to him in hand or personal 
control, it is his money as effectually and for all pur- 
poses as the proceeds of his work or labor would be, 
and whether he expends it in new contracts, or it be 
taken to pay the consideration due from him for those 
of the past, it equally inures to his benefit.” In Spel- 
man yv. Aldrich, 126 Mass. 113, it was held that ‘‘ even 
if, by the laws of the United States, the pension was 
exempt from attachment while it remained in the 
form of a pension check, the exemption ceased after 
the money was drawn upon the check.’’ Cranz v. 
White, 27 Kans. 319; S. C., 41 Am. Rep. 408 and note, 
is to the same effect. In Hayward v. Clark, 50 Vt. 612, 
a case not directly calling fora decision of the ques- 
tion, a different view is intimated. Friend v. Garce- 
lon. Opinion by Peters, C. J. [See 35 Hun, 647.) 
[Decided Jan. 5, 1885.] 

WILL—LEGATEE RELEASING ALL INTEREST.— The 
appellant wishing to receive his share of his father’s 
estate in anticipation of his death, made a settlement 
with his father, by which, with the advancements pre- 
viously made to him, he received $15,000, and gave him 
an instrument which provides as follows: ‘‘ Whereas 
said Francis Low, in said will gave, devised and be- 
queathed to me certain property, now therefore in con- 
sideration of $15,000 paid to me and for me by said 
Francis Low during his life-time, the receipt whereof 
I hereby acknowledge (and which said sum is my full 
share, and more, of my father’s estate), do for myself, 
my heirs, executors and administrators hereby re- 
mise, release and discharge my said father, his execu- 
tor or administrators, or legal representatives from 
paying the legacy named in said will to me 
and I release all my right,claim and titleas heir toany 
and all estate and property which my said father may 
die seized or possessed of, and I will make no claim 
for any portion of the same.” Itis claimed that the 
meaning of the words “legacy named in said will” is 
fully answered by applying them to the general legacy 
of $4,000; that the word “legacy ’’ is in the singular, 
and does not embrace both the general legacy and that 
under the residuary clause. It is a general rule for 
the interpretation of contracts as well as stat- 
utes, that the singular may be read as plural 
and the plural as singular, when the context 
requires it. Here the purpose of the testator 
appears to have been to anticipate his death by 
paying to his son his full sbare of his estate that would 
go to him under his will (and by the settlement of his 
estate in probate it appears much more than his share), 
in extinguishment and satisfaction of the provisions 
which he had made for him therein, and this purpose 
was fully participated in by the son; among other 
things, he agreed in his release, under seal, to make no 
claim to any portion of the estate of which his father 
might die seised and possessed. Considering this 
clause in connection with the preceding, we think the 
words ‘‘the legacy named in said will’’ should be held 
to include all the provisions of the will in favor of the 
appellant, and that they were fully adeemed and sat- 
isfied. Allen v. Allen, 13S. C. 512. While the instru- 
ment in evidence cannot be treated asa technical re- 
lease of the appellant’s interest in his father’s estate 
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for the reason that when given there was no existing 
legal right or interest to be released (Fitch v. Fitch, 8 
Pick. 480; Trull vy. Eastman, 3 Mete. 121); still having 
obtained more than his share by it, he is estopped by 
his covenant in it from claiming any thing more under 
the will. Quarles v. Quarles, 4 Mass. 680; Kenney v. 
Tucker, 8 id. 143. Low v. Low. Opinion by Lib- 
bey, J. 

(Decided Jan. 6, 1885.] 


———_>——_—_—-. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE— RAIL- 
ROAD CROSSINGS—NONSUIT.—A., while attempting to 
cross defendants’ tracks, was struck by an engine and 
injured. He testified that when he came to the cross- 
ing he saw a train passing on one of the tracks and 
after looking up and down the other tracks and seeing 
no other trains, he went up on the road-bed, which was 
raised some distance above the level of the street, and 
stood between two tracks waiting forthetrain to pass; 
while in this position an engine came along one of the 
tracks and struck him, causing the injuries com- 
plained of. According to plaintiff's testimony the en- 
gine which struck him did not whistle or ring the bell. 
It semed that it was possible for him to have seen 
along the track a distance of half amilein the direc- 
tion from which the engine came. On this state of 
facts the court below having entered a nonsuit. Held, 
that a nonsuit was properly entered. The plaintiff was 
guilty of negligence in going upon the road-bed before 
the train had passed. He should have remained on 
the sidewalk. Carroll v. Penn. R. Co., 12 W. Notes 
Cas. 348. The plaintiff was standing at a place of 
known danger; the engine was approacbing it. The 
duty of each was plain, to be vigilant, to be on the 
alert. If the engineer saw the plaintiffit was his duty 
to give warning, and if he did not do soit was negli- 
gence. More than this, if he is approaching at a proper 
rate of speed, he is not bound todo. He hasa right 
to suppose that a person upon the track is in full pos- 
session of his faculties, and that he will in the event of 
danger step from the track and avoid it; that unless 
there is brought to the attention of the engineer some 
fact from which he can see that the person upon the 
track cannot get off, he has aright to believe that he 
will use his senses and clear the track. Herring v. W. 
& R. R. Co., 10 Ired. 402; Wilmington, etc., R. R., 74 
N. C. 655; Louisville & N. R. R. v. Cooper’s Executor, 
78 Ky. Moore v. Phiudelphia, ete., R. Co. Opinion 
by Paxson, J. 
[Decided March 2, 1885.] 


WILL—PROVISION FOR WIDOW’S MAINTENANCE—A 
testator directed in his will that his farm should be 
rented, and an amount necessary should be appropri- 
ated for the maintenance of his widow. The farm 
being sold to pay debts of decedent, the residue was in- 
vested, and not yielding an amount greater than was 
reasonably necessary forthe widow’s support. Held, 
that the entire income of said fund was hers abso- 
lutely, andif she did not draw it all she could dispose 
ofthe balance by will or otherwise as she saw fit. 
Mounts’ Appeal. Opinion by Gordon, J. 

{Decided Nov. 13, 1884.] 


DEBTOR AND CREDITOR—CONDITIONAL SALE OF PER- 
SONAL PROPERTY.--Where originally an absolute sale of 
certain personal property is made, under which the 
purchaser takes possession, and subsequently finding 
himself unable to pay, takes a lease of the property 
from his vendor, on compliance with the terms of 
which a bill of sale is to be made out, no change of the 
actual possession taking place, the vendor has no title 





as against creditors of the vendee. Wagner v. Com- 
monwealih. Opinion per Curiam. 
(Decided April, 1885.] 


TRUST AND TRUSTEE — COMPENSATION — PROFES- 
SIONAL SERVICES.—The question of reasonable com- 
pensation to trustees depends largely upon the cir- 
cumstances of each particular case, and cannot be 
properly determined by any inflexible rule. Carrier's 
Appeal,79 Penn. St. 230. While in practice it is usually 
claimed and awarded in the form of a commission, the 
rate is not determinable by any established rule. It 
must be graduated according to the responsibility in- 
curred, the amount of the estate, the nature and ex- 
tent of the services necessarily performed. Harland’s 
Appeal, 5 Rawle, 323, 330. In that case Chief Justice 
Gibson says, compensation ‘‘ may be awarded even in 
a gross sum, according toa common practice in the 
country, which I take to be the preferable one, as it 
necessarily leads to an examination of the nature, 
items, and actual extent of the services; which the 
adoption of a rate per centum has a tendency to leave 
out of view.’’ It cannot be doubted that for services 
of an extraordinary character, rendered by a trustee, 
he is entitled to an extra compensation beyond the 
usual allowance for receiving and disbursing trust 
funds. If professional services, necessary to the 
proper administration of the trust, have been ren- 
dered by a trustee, in person, he is clearly entitled to 
such reasonable compensation as he would have paid 
had he been obliged toemploy counsel. If authority 
fora principle so manifestly just and reasonable as 
this be required, it may be found in Lowrie’s Appeal, 
1 Grant, 373. Perkins’ Appea/. Opinion by Ster- 
rett, J. 

[Decided Feb., 1885.] 


WILL—LEGACY— CHARGE ON LANDS.— A testator 
may make a legacy a charge upon lands which he de- 
vises, by express direction or by clear implication. 
When he blends his real and personal estate together 
in a general devise, it isa circumstance to be consid- 
ered in determining whether the legacies are charge- 
able on the realty. An obligation may be imposed on 
a devisee, by his acceptance of the estate, to pay a leg- 
acy without it being charged on the land devised. 
Thus a devise of land on a contingency to several, they 
paying another named in lieu thereof the sum of $800, 
was held not to constitute a charge onthe land upon 
the happening of the contingency. Montgomery v. 
McElroy, 3 Watts & S. 370. Soa devise to testator’s 
son, Thomas, of land. If he choose to accept it, he 
was to pay $1,700 to different persons. He did accept 
the devise; yet it was held the legacies were not a 
charge on the land. Wright’s Appeal,12 Penn.St 256. A 
devise that H. ‘is to take the 100 acres of land at my 
death, and pay $700 to each of my within-named heirs,” 
and H. accepted the devise, held, that he became per- 
sonally liable for the legacies, and that they could be 
collected of him in assumpsit, but that they were not 
charged on the land. Hamilton v. Porter, 13 P. F. 8. 
332. A mere direction by a testator that a devisce 
shall pay a legacy does not thereby create a charge on 
the land. Thus a testator gave to his two sons all his 
farm, and directed that they should pay his daughter 
a certain sum in two years after his death. It was held 
not to imply that the legacy should be a charge on the 
land. Cable's Appeal,91 Penn. St 327. Referring to the 
will now before us, we find the testator gave to his 
wife all his real and personal estate during her life, 
after paying out of the same all his debts and funeral 
expenses. After her death he gave to the appellee 
and her heirs all his real and personal estate that 
should be left at her decease. It was an absolute de- 
Vise, Without any reference to the payment of legacies 
or an intimation that any would be given by the will 
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of the testator. The legacy in question was given to 
the appellant in a subsequent part of the will. It is 
true the appellee was thereafter made the residuary 
legatee of all the personal estate of the testator. This 
however creates no implication that any specific legacy 
was thereby chargeable on the real estate previously 
devised to the appellee. enny’s Appeal. Opinion by 
Mercur, C. J. 

[Decided March, 1885.] 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

MARRIAGE—DOWER--CHOSE IN ACTION — ASSIGN- 
MENT.—A widow's right of dower in the real estate of 
her deceased husband before assignment is not an es- 
tate, but a mere chose or right in action. Weaver v. 
Sturtevant, 12 R. I. 537, 539, 540. Beinga chose in ac- 
tion, it is not subject to levy and sale on execution. 
Freem. Exe., § 185. Nason v. Allen, 5 Me. 479, 481, 
482; Gooch v. Atkius, 14 Mass. 378, 381; Waller v. 
Mardus, 29 Mo. 25, 27; Sheilds’ Heirs v. Batts,5 J. J. 
Marsh. 12, 15; Petty v. Malier,15 B. Mon. 591, 604. 
The proceedings set forth in the bill did not therefore 
confer any title to the right of dower of the respond- 
ent Nancy upon the complainants, or create any lien 
thereon in their favor which can afford a basis for re- 
lief in equity. The only cesses in which the right of 
dower before assignment has been subjected in equity 
to the payment of debts, cited by the complainants, or 
which have come to our notice, are Davidson v. Whit- 
tlesey, 1 MacArthur, 163; Tompkins v. Fonda, 4 Paige, 
448, aud Payne v. Becker, 87 N. Y. 153, 158. The first 
and last of these rest upon the authority of the second, 
Tompkins v. Fonda. In this case the chancellor says 
that if the widow is in possession or is entitled to an 
assignment of dower immediately, the want of a mere 
formal assignment of dower is not considered mate- 
rial. See also Duke of Hamilton, 1P. Wms. 118, 122; 
Greene v. Keene, 14 R. I. Maxon v. Gray. Opin- 
ion by Matteson, J. 


PRACTICE—REMEDY AT LAW AND EQUITY—ELEC- 
TION.—It is the practice in chancery where a party is 
suing for the same matter both at law and in equity, to 
compel him to elect in which court he will proceed. 
Story Eq. Jur., § 889; Rogers v. Vosburgh, 4 Jolns. 
Ch. 84. Where a party so suing has obtained a decree 
in equity for an account he will be deemed to have 
made his election without any order therefor, and will 
not be permitted afterward to proceed at law. Mocher 
v. Reed, 1 Ball & B. 318; Wilson v. Wetherhead, 1 
Meriv. 406; Conover v. Conover, 1 N. J. Eq. 403; Wed- 
derburn v. Wedderburn, 2 Beav. 208. ‘*‘ When a de- 
cree has been pronounced,” say the court in Mocher 
v. Reed, ‘‘and the party obtains the relief he prayed, 
it isa contempt of court to proceed at law.’’ In Quid- 
nick Company v. Chaffee, 13 R. 1. 367, 389, this court 
decided that after a complainant has carried his suit 
in equity toa decree, the court will presume that he 
has made his election, and will stay suits at law for the 
same matter and order the discharge of attachments 
inthem. Thecase does not differ in this respect from 
the case at bar except that in the case at barit is the 
defendants, and not the complainants, who are pro- 
ceeding at law. But the suit hereisfor an account, 
the defendants joined in the prayer for the account, 
and the decree has been entered accordingly. In such 
a suit after the decree all the parties are actors, and 
the court will not permit a complainant to dismiss his 
own bill unless upon consent. 1 Dan. Ch. Pl. & Pr. 
*793. Insucha suit, if a balance be found forthe de- 
fendant, he is entitled to a decree for it against the 


*To appear in 14 Rhode Island Reports. 











complainant. If the complainant dies after decree for 
an account the defendant can revive the suit against 
the personal representatives of the complainant, and 
if he himself dies his personal representative may re- 
vive it. 1 Story Eq. Jur., § 522. Jenks v. Smith. 
Opinion by Durfee, C. J. 


REPLEVIN—BREACH OF BOND.--The condition of a 
replevin bond was that the plaintiff in replevin should 
prosecute the writ to final judgment,pay such damages 
and costs as the defendant might recover against bim, 
and restore the same goods and chattels in like good 
order and condition as when taken, in case such should 
be the final judgment on the writ. The replevin writ, 
upon its face good, was dismissed on appeal for want 
of jurisdiction in the court below from which it issued. 
Held, that to satisfy the conditions of the bond, the 
plaintiff in replevin must prosecute the writ to a final 
judgment on the merits of the case affirming his own 
right of possession or ordering a return and restoration 
to the defendant. This view of the true intent and 
meaning of the condition of the bond appears to be 
well supported by authority. In cases where the con- 
dition of the bond is substantially the same as that 
prescribed in our statute the language has rece‘:ved the 
same construction, which seems to us both reasonable 
and necessary. Flagg v. Tyler, 3 Mass. 303; Roman v. 
Stratton, 2 Bibb, 199; McDermott v. Isbell, 4 Cal. 113; 
Mills v. Gleason, 21 id. 274; Sherry v. Foresman, 6 
Blackf. 56; Berghoff v. Heckwolf, 26 Mo. 511; Wise- 
man vy. Lynn, 39 Ind. 250; Persse v. Watrous, 30 
Conn. 139. Pierce v. King. Opinion by Carpenter, J. 


MALICIOUS PROSECUTION—PROBABLE CAUSE—FOR- 
MER ADJUDICATION.—In an action for malicious pros- 
ecution brought by A. against B., a judicial finding in 
the former action in favor of B. and against A. by the 
court of original jurisdiction is conclusive of probable 
cause, when such finding is not procured by unfair 
means, even if such finding is reversed on appeal. It 
was early decided in Reynolds v. Kennedy, 1 Wils. 232, 
that the finding against the plaintiff by the tribunal 
before which the complaint was made is conclusive 
evidence that there was probable cause for the com- 
plaint, even although that finding was afterward re- 
versed on appeal. This case is cited with apparent ap- 
proval by Lord Mansfield and Lord Loughborough in 
Johnstone v. Sutton, 1 Term Rep. 510. The same doc- 
trine has been applied in numerous cases in this coun- 
try. Whitney v. Peckham, 15 Mass. 243; Cloon v. 
Gerry, 13 Gray, 201; Palmer v. Avery, 41 Barb. 
290; Spring v. Besore, 12 B. Mon. 551; Griffis v. Sel- 
lars, 4 Dev. & Batt. 176. In Burt v. Place, 4 Wend. 
591, the court carefully examine and expound the doc- 
trine of Reynolds v. Kennedy, and sustain the decla- 
ration on the clear ground that it goes beyond the de- 
claration in that case inasmuch as it alleges that the 
defendant well knowing that the plaintiff had a good 
defense, prevented the plaintiff from procuring the 
necessary evidence to make out that defense by caus- 
ing him to be detained a prisoner until the judgments 
were obtained, and that the imprisonmeut was for the 
purpose of preventing a defense to the actions. In 
this case however there is no allegation that the judg- 
ments of the justice courts were obtained by any un- 
fair means practiced on the part of the defendant. We 
think the true rule is that a judicial finding by the 
court of original jurisdiction, not alleged to have been 
procured by unfair means, must be held to be conclu- 
sive on the question of probable cause. There are in- 
deed cases which hold to the contrary, but they are 
few in number, and do not seem to us to be otherwise 
sufficient to control the general current of the authori- 
ties. Goodrich v. Warner, 21 Conn. 432; Mayer v. 
Walter, 64 Penn. St. 283. It is to be noted that in 
Virginia the court were divided in opinion on this 
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question. Womack v. Circle, 29 Gratt. 192. Welch v. 


Boston R. Corp. Opinion by Carpenter, J. 


— 


WISCONSIN SUPREME COURT ABSTRACT. 
REPLEVIN — NEW PARTY DEFENDANT — Rev. STAT. 
Wis., 1878, § 2610—wire AS PARTY.—C. brought an ac- 
tion against G. to replevy a buggy and other property. 
G. claimed to hold the property as bailee or custodian 
of C.’s wife. The wife made application to be madea 
party defendant, claiming that the property was her 
property, that C. had no interest therein, and that he 
claimed adversely to her. Held, that she could be 
made a party to the suit. These views seem to have 
the support of the decisions of other courts under sim- 
ilar statutes. Conklin v. Bishop, 3 Duer, 646; Shaver 
v. Brainard, 29 Barb. 25; Cecil v. Smith, 81 N. C. 285; 
Hiner v. Newton, 30 Wis. 640. The case is distinguish- 
able from Davis v. Mayor, 14 N. Y. 506; Scheidt v. 
Sturgis, 10 Bosw. 606; Colgrove v. Koonce, 76 N. C. 
363. This application to be made a party must be re- 
garded as a special proceeding within the meaning of § 
2594, Rev. Stat. Cornish v. Milwaukee & L. W. R. Co., 
60 Wis. 478; Wisconsin Cent. R. Co. v. Cornell Uni- 
versity, 49 id. 164. Being a final order affecting a sub- 
stantial right, made in a special proceeding, it is ap- 
pealable. Sub. 2, § 3069, Rev. Stat.; In re Orton, 54 
Wis. 379; Evans v. St. Paul F. & M. Ins. Co., id. 522. 
It is urged that the wife should not be made a party 
defendant, forthe reason that the husband cannot 
maintain an action of replevin against his wife. This 
certainly would be the law on the old theory of the 
marital relation. Whether it is now, and in this State, 
must depend upon our own statute. It is the law in 
this State that ‘‘every married woman may sue in her 
own name,” and has ‘‘all the remedies of an unmar- 
ried woman in regard to her separate property or busi- 
ness,’’ and is “ liable to be sued in respect to her sep- 
arate property or business, and judgment may be ren- 
dered against her, and be enforced against herand her 
separate property, in all respects as if she were un- 
married.” Section 2345, Rev. Stat. This statute 
means just what it says, and must be liberally con- 
strued. Krouskop v. Shontz, 51 Wis. 215; Houghton 
v. Milburn, 54 id. 564; Shanahan v. Madison, 57 id. 279. 
So construed, if not by its plain language, the statute 
entirely removed the disabilities of coverture as to 
such property, as well with with respect to her deal- 
ings or contests with her husband as with any one 
else. Beard v. Dedolph, 29 Wis. 141. As to her sep- 
arate property, or in contests over what she claims to 
be her separate property, there can be no doubt, under 
this statute, but what she can sue her husband at law 
or in equity. Moore v. Moore, 47 N. Y. 467; South- 
wick v. Southwick,, 49 id. 510; Wright v. Wright, 54 id. 
437 ; Wood v. Wood,83 id.575; Adams v. Adams,91 id. 381. 
As to such cases, it seems to be equally clear that the 
husband can sue his wife at law or in equity. Berdell 
v. Parkhurst, 19 Hun, 358. That action was for the 
value of property alleged to have been converted by 
the wife. The language of our statuteis plain. The 
wife may “be sued in respect to her separate property 
or business,’’ and in respect thereto has ‘all the reme- 
dies of an unmarried woman.’’ The husband is no- 
where excepted from the operation of the statute, and 
we have noright to except him. Carnoy v. Glessner. 
Opinion by Cassoday, J. 
(Decided March, 1885.] 


SURETY—LIABILITY OF SURETIES ON BOND—GUAR- 
ANTY.—Where by the express language of a bond, the 
guaranty only extends to goods consigned to the prin- 
cipal therein named, as per terms of a written contract 
referred to therein, which forbids any shipments in 
excess of acertain amount before returns of all pre- 





vious shipments have been made, there can be no lia- 


bility on the part of the sureties for shipments made 
in violation of the contract thus imported into the 
bond by way of recital. It is elementary that sureties 
are favorites of the law, and have a right to stand 
upon the strict terms of their obligation when ascer- 
tained. Beyond the burdens thus taken upon them- 
selves, they arenot bound. Brandt Sur., § 79. We must 
assume, from the record, that the undertaking upon 
the part of the sureties was gratuitous, and as sureties 
merely, without any interest in the subject-matter of 
the contract, and without any counter-security. This 
being so, they they are underno moral obligation to 
pay the debt of their principals. Their principals 
might be held upon an implied contract, but there can 
be no implied liability to charge the sureties. They 
are only bound tothe extent of their agreement, and 
only by reason of their agreement. Such is the set- 
tled rule. Ludlow v. Simond, 2 Cai. 29; Brandt Sur., 
§ 80; Smith v. Lockwood, 34 Wis. 77, 78; Jenkins vy. 
Gunnison, 50 Wis. 393; S. C., 7 N. W. Rep. 256, 423. 
The question here presented was ably discussed on 
both sides, and numerous authorities cited. The 
seeming confusion among the authorities does not 
arise from any difficulty in ascertaining the rule,but in 
its application to a given state of facts. The intention 
of the parties, as ascertained from the writing creating 
the obligation, must in all cases prevail. When the 
only limitation is upon the extent of the surety’s lia- 
bility, then there is no difficulty in holding the under- 
taking to be a continuing guaranty to the extent so 
limited. Mason v. Pritchard, 12 East, 227; Parker v. 
Wise, 6 Maule & S. 239; Hitchcock v. Humfrey, 6 
Scott, N. R. 540; Seller v. Jones, 16 Mees. & W. 112; 
Gordon v. Rae, 8 El. & Bl. 1065. Here by the express 
language of the bond, the guaranty only extended to 
“goods consigned * * * as per the terms of the 
written contract; ’’ which as we have seen, forbid any 
shipments in excess of a certain amount before re- 
turns of all previous shipments were made. Certainly 
there can be no liability for shipments made in viola- 
tion of the contract thusimported into the bond by 
way of recitals. Sanger v. Baumberger, 51 Wis. 592; 
8. C.,8 N. W. Rep. 421; Grant v. Smith, 46 N. Y. 93; 
Fond du Lac v. Moore, 58 Wis. 170; S. C., 15 N. W. 
Rep. 782; Thomas vy. Olney, 16 Ill. 53; Myers v. First 
Nat. Bank, 78 id. 257. The plaintiff having thus viola- 
ted its engagement with the sureties, as recited in the 
bond, was no longer ina position to recover against 
them for any breach, especially as the breach com- 
plained of might never have occurred had no such ex- 
cessive shipment been made. Whenever it is found, 
from the whole instrument taken together, that it waS 
the intention of the parties that the surety should not 
be bound at allif the advances to be made should ex- 
ceed the amount named, and they do exceed that 
amount, then the courts necessarily hold that the 
surety was thereby released. Farmers’ & Mech. Bank 
of Mich. v. Evans, 4 Barb. 487; Ryan v. Trustees, 14 
Ill. 20; Finney v. Condon, 86id. 78; Burt v. McFad- 
den, 58 id. 479; Bragg v. Shain, 49 Cal. 131; Victor S. 
M. Co. v. Scheffler, 61 Cal. 530. The facts here bring 
the case within this rule. But the two classes of cases 
mentioned do not differ in principle. They turn on 
theintention of the parties as found from the writings 
in agiven case. BrandtSur.,$103. Kimball v. Baker. 
Opinion by Cassoday, J. 

[Decided March, 1885. ] 


—_——__¢—_______ 


CLOSING OF THE STATE LIBRARY. 


ager State library will be closed to the public from 
the fifth to the twentieth inst., inclusive, for the 
purpose of cleaning. 
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CURRENT TOPICS. 


HE Solicitors’ Journal in an article on Handwrit- 
ing as Evidence of Identity, combats Lord 
Chief Justice Cockburn’s opinion advanced in the 
Tichborne case, that handwriting is the one un- 
changing characteristic of a man. The Journal says: 
“Tt appears to us that if entertained at all it ought 
to be entertained only subject to some important 
qualifications. There is a period in the life of most 
people during which the handwriting is unformed, 
and for the purpose of comparison, writing during 
this period should be excluded. We are constrained 
to say, as the result of some observation, that in 
some men this period lasts very long. There is a 
certain member of her majesty’s privy council, who, 
although he must have covered reams of paper dur- 
ing the course of a busy life, never seems to have 
thought it necessary to acquire any formed style of 
handwriting. Being a person of strong will, it is 
quite conceivable that he may, even yet, some day 
resolve to write a decent and uniform hand, and if 
he makes that resolution he will unquestionably 
carry it out. But in that case what would become 
of the evidence of identity afforded by his hand- 
writing? Suppose the late Dean of Westminster 
had devoted himself for a week to forming a hand 
which could be read, does any one doubt that he 
would have succeeded in his purpose, and that his 
style of (so-called) handwriting would have wholly 
changed? Again, it is obvious that physical 
changes in the hand or arm may occasion the adop- 
tion of adifferent handwriting. Disuse for a length- 
ened period of the habit of writing may conceiva- 
bly lead to forgetfulness of the mode in which let- 
ters were formerly framed. Letters written in haste 
are apt to differ considerably from letters written 
with deliberation, and letters written with a fine 
pointed pen are often singularly unlike letters writ- 
ten witha quill pen. And again, peculiarities in 
handwriting are apt tobe dropped. There was a 
curious instance of this in the letters of the genu- 
ine Roger Tichborne. From a very early period he 
had adopted a habit of placing a dot over the let- 
ter ‘* y whenever it occurred at the end of a word, 
but in his letters after the year 1851 this peculiarity 
was entirely absent. For some reason or other he 
had abandoned the habit. This is, of course, an 
extreme instance of eccentricity, but there are few 
people without some peculiar habit in writing. 
We know, for instance, a learned and very distin- 
guished queen’s counsel, the chief characteristic of 
whose handwriting is the habit of crossing his 
‘t’s’ over instead of through the vertical stroke. 
We know an eminent solicitor whose peculiarity is 
the horizontal tail which he adds to certain letters 
occurring at the end of words. But it is quite pos- 
sible that these persons may drop these habits, 
Vou. 32 —No. 6. 





Perhaps they may do so if they read these remarks. 
The general results at which we arrive are, first, 
that no reliance can be placed on what we may call 
tricks of handwriting, or even on the formation of 
particular letters. The general character of a man’s 
handwriting may afford such evidence; but even 
as to this, caution is requisite to ascertain that the 
handwritings compared were written at or about 
the same date. We doubt whether it is safe to as- 
sume that any man will, throughout the whole of 
his life, retain even the same general character of 
handwriting. And lastly, it may be questioned 
whether Lord Chief Justice Cockburn was right 
in his assertion that ‘ there is nothing in which men 
differ more than in handwriting.’ We should be 
rather disposed to think that very many persons 
write alike.” We have a correspondent, an illiter- 
ate person, who always dots his capital i’s. We 
have known persons on particular occasions uncon- 
sciously to imitate another’s signature, as in draw- 
ing up a check payable to the other’s order. Young 
men brought up in a mercantile establishment are 
quite apt to form their handwriting on that of a 
book-keeper or some member of the firm. And the 
same man does not write alike at all times during 
the same general period. Much depends on pen, 
paper, ink, and the state of his nerves. We have 
seen our own signature on a hotel register, which 
we should be quite ready to deny if we had forgot- 
ten the occasion. We agree with the Solicitors’ 
Journal on this subject, and further, we believe that 
handwriting is no index whatever to the character. 


Although our departed hero was one of the great- 
est of generals, yet he would have blushed to hear 
himself called ‘‘ the greatest general the world ever 
saw,” as it is the enthusiastic fashion of the times 
to call him. Great as he was he may not be called 
greater than Napoleon, for example. In estimating 
his military career we must take into account three 
enormous advantages which he had over Frederick 
and Napoleon, namely, plenty of money, plenty of 
men, plenty of transportation. He always had a 
large numerical superiority; his troops were always 
armed, fed and clothed; and by railroads every- 
thing was brought to him with promptness, and he 
was enabled to concentrate masses of men at his 
will. Railroads are what decide modern campaigns. 
It was a railroad that turned the scale at Bull Run, 
and our troops heard the whistle of the locomotives 
bringing in the Confederate forces from the Shen- 
andoah. Grant had a grand audacity, but after all 
it was safe. His superiority was that he had the 
intelligence to perceive his advantage, and the 
‘‘ grit” to use it, and use it to the uttermost. We 
find no campaigns in his career won by inferior 
numbers; no campaign like Napoleon’s first in Italy, 
where he threw himself like a thunderbolt over the 
Alps, and with a few barefooted and ragged sol- 
diers won battle after battle against great numbers 
of comfortable foes; none like that wonderful cam- 
paign of 1814, where he interposed himself between 
the Allies and Paris in an open country, and with 
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his small army won victory after victory by contin- 
ually presenting the larger number on the field — 
glorious but hopeless campaign! No single battle 
like that of Frederick at Rossbach, where with 
twenty-two thousand men he attacked in detail on 
the march, and defeated fifty thousand, taking six 
thousand prisoners and seventy-two guns, and los- 
ing only three hundred killed and wounded! It 
must be admitted too that Grant never did any 
thing more brilliant than Jackson’s audacious of- 
fensive movement at Chancellorsville; but alas! 
there was no steadfast Grant there to counteract it. 
On the other hand, it is grossly unfair to call him 
a ‘‘butcher.” The civil war was to be decided only 
by the complete exhaustion of one or the other 
party, by long attrition, by overrunning and anni- 
hilating; and so at the last he found at Appomat- 
tox but a handful of prisoners. Grant’s plan was 
economical of life in the long run, although for the 
few dreadful months it seemed horribly profuse of 
blood. In two or three instances he failed with 
great loss, as at Cold Harbor; but Napoleon lost fif- 
teen thousand men in one charge at Wagram, and 
the Confederates vainly beat themselves in pieces 
on Malvern Hill and Cemetery Ridge. It must ever 
be a cause of deep thankfulness that Grant was not 
on the other side; but no student of military his- 
tory can refrain from conjecturing whetier the re- 
sult would have been the same. Then indeed he 
would have had the opportunity, which he never 


found, to prove himself ‘‘the greatest general the 
world ever saw,” and very possibly the war would 
have been earlier and differentiy decided by the 
fall of Washington. 


We like to adapt our reports of cases to the sea- 
son and the weather. Here is an interesting decis- 
ion, in State v. State Medical Examining Board, 32 
Minn. 324, that the State may authorize the State 
medical board to refuse a certificate, as a necessary 
condition to the right to practice medicine, for 
‘* unprofessional or dishonorable conduct,” but the 
applicant has aright first to be heard, and is not 
entitled to mandamus to review the determination. 
“Tt appears that the relator applied for a certificate 
from the board, presenting a diploma, which was 
found to be genuine, showing that he was a gradu- 
ate of the Louisville (Kentucky) Medical College, 
in which institution he had passed the prescribed 
course of study. His application was refused only 
upon the ground, that as the board considered and 
determined, the relator was guilty of unprofessional 
and dishonorable conduct, and was at that time 
conducting himself in an unprofessional and dishon- 
orable manner, in advertising himself through the 
newspapers and by circulars to be a medicine man 
of the Winnebago tribe of Indians, adopted by 
that tribe, and assuming the name of ‘ White 
Beaver,’ and claiming in such publications the pro- 
prietorship of certain specific remedies, one of 
which he claimed would cure cholera morbus when 
taken internally, and rheumatism when applied ex- 








ternally; which claims are alleged by the respond- 
ents to be untrue and impossible.” Now it may be 
that the relator’s conduct was undignified, but how 
did the State board know that the same remedy 
would not cure cholera morbus inside and rheuma- 
tism outside, never having tried it? In these chol- 
era morbus times the experiment is well worth try- 
ing, and if the remedy did but half of what its dis- 
coverer proposed it would be a great boon 


The New Jersey Law Journal also brings us a 
soothing adjudication for married men, in Briggs y. 
Bell, Passaic Circuit Court, May, 1885, that a mother 
living with her minor married daughter and the 
daughter’s husband, is not the head of the family, 
especially when the mother has no more means than 
the son-in-law. This may be the law, but is it the 
fact? In this case it appeared that all that the 
mother had was $250, which she had borrowed 
from the son-in-law, and that was all fe had. That 
would seem to indicate qualities that would consti- 
tute the mother-in-law the head of the family, 
This phase of Domestic Relations we do not find 
discussed in the books, 

pieeTitlphinaiaien 
NOTES OF CASES. 

” Reg. v. Maedonald, Q. B. Div., May 9, 1885, 52 

L. T. Rep. (N. 8.) 583, a minor hired furniture 
on the ‘‘hire and purchase ” system, under a con- 
tract by which he undertook to pay for the furni- 
ture in quarterly instalments. After having paid 
four of such instalments, previously to the fifth in- 
stalment becoming due, he removed and sold the 
furniture without the knowledge and consent of 
the person from whom it was hired. Held that he 
was guilty of larceny as a bailee under the statute. 
Lord Coleridge, C. J., said: “Iam of opinion that 
this conviction must be affirmed. The prisoner was 
indicted for larceny as a bailee. I am not sure that 
the whole argument has not been upon an irrelevant 
point, for it is doubtful whether the words ‘as 
bailee’ are rendered necessary by the act, section 3 
of which enacts that ‘whosoever being a bailee of 
any chattel, money or valuable security, shall fraud- 
ulently take or convert the same to his own use, or 
the use of any person other than the owner thereof, 
although he shall not break bulk or otherwise de- 
termine the bailment, shall be guilty of larceny, and 
may be convicted thereof upon an indictment for 
larceny.’ I will assume however that the words 
‘as bailee’ are material, and that being so, it is 
said on behalf of the prisoner that he cannot be 
convicted under such an indictment because he ob- 
tained the goods, in respect of which he was in- 
dicted, on a contract which is void; that since by 
reason of his infancy, he could not enter into a con- 
tract, he could not be guilty of larceny as a bailee. 
Now, a contract certainly does arise out of a bail- 
ment; but on the other hand, a bailment is ‘a de- 
livery of goods in trust upon a contract, express or 
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implied, that the trust shall be duly executed, and 
the goods restored by the bailee as soon as the pur- 
pose of the bailment shall be answered.’ 2 Kent 
Com. 559. Bailment is then completed by deliv- 
ery; it isa delivery of goods in trust. Here the 
goods were delivered under circumstances which 
created a special property in them, and while that 
special property existed the prisoner, if he abused 
that special property, is guilty of larceny under the 
statute. The act was passed to provide against 
this kind of crime. In my opinion the prisoner, 
though a minor, has been guilty of this offense be- 
cause he had a property under the bailment separ- 
ate from any contract.” Cave, J., said: ‘‘I am also 
of opinion that this conviction must be supported. 
Bailment is a delivery of goods upon a condition, 
and though in the case of an infant a contract can- 
not be implied, the delivery upon condition never- 
theless exists. In my opinion the delivery on con- 
dition creates a property in the goods as against 
the world until the condition is fulfilled, and the 
infant can maintain an action even if the real owner 
of the goods disturbs him in the possession of that 
property. The law recognizes a special property 
such as that created by the delivery of the furni- 
ture in the present case, and in my opinion the 
prisoner is a bailee, and though he cannot be liable 
in an action of contract, he is within the mischief 
of the act, and the conviction was therefore, in my 
opinion, right.” On reargument before thirteen 
judges the same conclusion was reached by a 
majority. 


In Ellis v. Cummiskey, Pennsylvania Supreme 
Court, March 9, 1885, 16 Week. N.C. 232, the cause 


of action was money received for insurance of 
goods deposited with the defendants to be sold at 
auction, covered by general insurance, and de- 
stroyed by fire. It was held that the representa- 
tions of the clerk in charge of the book depuart- 
ment of the defendant's business as to the insur- 
ance effected by the firm was admissible in evidence 
as against the firm, without any express proof of 
his authority to make such representations. The 
court said: ‘‘In this connection, the evidence of 
Cummiskey and Henkels, detailing the conversation 
with Ellis, and his declaration concerning the 
amount of insurance carried by his firm was admis- 
sible as proving the conditions under which the 
goods were left in store with the defendants. Ellis 
had charge of one or two of the departments of a 
large business establishment, which could not be 
properly conducted except by such an agent, and 
he was the one whom the public was expected to 
consult with reference to the affairs pertaining to 
his departments. That this is so with reference to 
corporations has been ruled by this court in the 
cases of Zanner v. Oil Creek Railroad Co.,53 Penn. St. 
411, and Adams Express Co. v. Schlessinger, 75 id. 
246, and we can see no good reason why it should 
not also apply to partnerships doing so large a busi- 
ness as to render departmental agencies necessary. 
So we find in Wharton’s Law of Contracts (§ 269), 





the statement that declarations of an agent, though 
not specifically authorized by the principal, and 
even though made contrary to his directions, will 
nevertheless bind him if made within the apparent 
range of the authority with which the agent was in- 
trusted. It follows that the evidence objected to 
on part of the defendants was admissible to prove, 
at least, how and under what conditions the books 
were stored. That came within the range of Ellis’ 
business, and he was certainly not acting outside 
of that range when he informed customers of the 
means used by his principals for the safe storage of 
goods.” 


In Edgecomb v. His Creditors, Supreme Court of 
Nevada, July 7, 1885,7W. Coast Rep.97, it was held 
that a livery-stable keeper is not entitled to exemp- 
tion of horses, under the exemption of horses, etc., 
‘*by the use of which a cartman, huckster, peddler, 
teamster or other laborer habitually earns his liv- 
ing,” although he was himself accustomed to drive 
the team. ‘The court said: ‘A livery-stable keeper 
is not a teamster, or entitled to the exemptions of a 
teamster, simply because he drives his own team in 
carrying persons around town. Yet, ‘in common 
speech, a teamster isone who drives a team, but in 
the sense of the statute, every one who drives a 
team is not necessarily a teamster, nor is he neces- 
sarily not a teamster unless he drives a team contin- 
ually. In the sense of the statute one is a teamster 
who is engaged, with his own team or teams, in the 
business of teaming, that is to say, in the business 
of hauling freight for other parties for a consider- 
ation, by which he habitually supports himself and 
family, if he has one. While he need not perhaps 
drive his team in person, yet he must be personally 
engaged in the business of teaming habitually, and 
for the purpose of making a living by that business. 
If a carpenter or other mechanic, who occupies his 
time in labor at his trade, purchases a team or 
teams, and also carries on the business of teaming by 
the employment of others, he does not thereby be- 
come a teamster in the sense of the statute. So of 
the miner, farmer, doctor and minister.’ Brusie v. 
Griffith, 34 Cal. 306; or livery-stable keeper. In Dove 
v. Nunan, 62 Cal. 400, the plaintiffs were engaged in 
the business as coal dealers, and used a team, consist- 
ing of two horses and a wagon, by hauling coal and 
other commodities for other people for hire, and 
the proceeds therefrom were expended in their 
support; they also occasionally used the team in 
hauling coal and wood from their own coal yard to 
the place where they retailed the coal. Upon these 
facts, the court said: ‘The fact that the plaintiffs 
used the horses aud wagon in question as teamsters 
for hire, and that they expended the money thus 
received in the support of themselves and their fam- 
ilies, did not exempt the property from execution. 
In order to entitle a party to claim, as exempt from 
execution, two horses * * * he must show that 
he is a cartman, * * *  huckster, peddler, 
teamster or other laborer, and that he habitually 
earns his living by the use of such horses,’ 
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It is matter of common knowledge, that the 
particular business upon which respondent relies is 
incidental to, and connected with the general busi- 
ness of livery-stable keepers, and unless all livery- 
stable keepers are entitled to have two horses and 
their harness and one wagon exempt, respondent is 
not entitled to such exemption. His business was 
that of a livery-stable keeper, and nothing else. His 
character as a livery-stable keeper was not changed 
by the fact that the team in question was only used 
for the particular purpose specified, or from the fact 
that respondent in person always drove the team. 
If respondent had been engaged in a business that 
entitled him to claim the exemption the property 
would be exempt, although the horses and carriage 
had been occasionally let for hire to other parties, 
and would also be exempt, although respondent em- 
ployed other persons to occasionally drive the 
team.” Leonard, J., dissented on the ground that 
the respondent was a “laborer,” by reason of his 
carrying passengers, although he was also a livery- 
stable keeper. 





MARINE ZONE. 





N Mr. Henry’s recent admirable book on Admi- 

ralty Jurisdiction and Procedure,* the law in 

reference to the territorial coast-line is thus suc- 
cinctly stated: 

‘“‘The territorial jurisdiction of a nation over 
waters within its jurisdiction, and within the three 
mile zone of the shore, does not extend to vessels 
using the ocean as a highway and not bound toa 
port of the nation. And a vessel may pass, in its 
voyage along the shore of another nation, without 
subjecting itself to the law of the littoral sovereign, 
and retain all the rights given by the law of its flag. 
This authority or claim of jurisdiction over the 
ocean within the three mile zone of the coast, is 
said and shown by Lord Chief Justice Cockburn to 
be a shrinkage of the claim of jurisdiction over 
the mare clausum, which was never acknowledged, 
and is now abandoned, and to exist only for the 
protection and defense of the coast and its inhabit- 
ants. Mr. Webster, in his letter to Lord Ashbur- 
ton, quoted in Wheaton’s Law of Nations, says: 
‘A vessel on the high seas, beyond the distance of 
a marine league from the shore, is regarded as part 
of the territory of the nation to which she belongs, 
and subjected, exclusively, to the jurisdiction of 
that nation. If against the will of her master or 
owner, she be driven or carried nearer to the land, 
or even into port, those who have, or ought to 
have control over her, struggling all the while to 
keep her upon the high seas,’ she remains ‘ within 
the exclusive jurisdiction of her government.’ 
This was written in the case of the Creole, an 
American vessel, carried into Nassau by persons 
who had been slaves in Virginia. The same reason 

* The Jurisdiction and Procedure of the Admiralty Courts 


of the United States in Civil Causes on the Instance side. 
By Morton P. Henry. Philadelphia: Kay & Brother, 1885. 








which governs in the case of a vessel driven by 
weather or by violence within the three mile juris. 
diction, applies to a vessel the necessities of whose 
voyage, compel her to pass within the same zone,” 

‘he summary above given,exhausts the subject in 
its relation to the civil side of admiralty. The 
probability however afew months back, of a col- 
lision on our seas between Great Britain and Rus- 
sia, led to an examination of the same question in 
its relation to the extent of the territorial marine 
sovereignty which entitles a neutral to preclude 
belligerents from discharging artillery on its mar- 
ginal waters. The same question may at any time 
arise in reference to the discharge, either maliciously 
or negligently, of dangerous projectiles at sea, in 
such a way as to threaten or commit injury on 
shore. 

On this interesting question the following ob- 
servations may be made: As is well known, it was 
for a long time held in England, that the sovereign 
is entitled to exercise police jurisdiction over a belt 
of sea extending three miles from his coast. The 
reason that was given for this limit was that can- 
non balls were, in those days, not known to exceed 
three miles in range, and that if the three mile 
limit was secured, a sovereign would be fully able 
to protect his inshores from marauders. Nor does 
this reason apply exclusively to hostile operations, 
We can conceive, for instance, of a case in which 
armed vessels of nations, with whom we are at 
peace, might select a spot within cannon range of 
our coast for the practice of their guns. A. case of 
this character took place not long since in which 
an object on shore was selected as a point at which 
to aim for the purpose of practicing, projectiles to 
be thrown from the cruiser of a friendly power, 
Supposing such a vessel to be four miles from the 
coast, could it be reasonably maintained that we 
had no police jurisdiction over such culpable negli- 
gence? Or could it be reasonably maintained that 
marauders, who at the same time, would not be 
technically pirates, could throw projectiles upon 
our shores without our having any opportunity 
whatever of bringing them to justice? The answer 
to such questions may be drawn from the reason 
that sustained a claim for a three mile police belt 
of seainold times. This reason authorizes the ex- 
tension of this belt for police purposes to nine 
miles, if such be the range of cannon at the present 
day. This, it should be remembered, does not sub- 
ject to our domestic jurisdiction all vessels passing 
within nine miles of our shores, nor does it give us 
an exclusive right to fisheries within such a limit, 
or within such greater limit as greater improve- 
ments in gunnery might suggest. But following 
the distinction taken by Mr. Henry, we feel entitled 
to say that our coast authorities should have police 
jurisdiction over all offenses committed by persons 
on shipboard which take immediate effect on shore. 
This jurisdiction however would not be in the Fed- 
eral courts, supposing that the injury be inflicted 
within the bounds of a State. The offense, having 
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taken effect within a State, would fall within the 
range of State jurisdiction. 

That a sovereign has a police jurisdiction over all 
offenses committed by means of shot from a ship 
taking effect on shore is maintained by very high 
authority. ‘‘The extension,” says Perels (Das In- 
ternationale Offentliche Seerecht der Gegenwart), 
“of the line depends on the range of cannon shot 
at the particular period. It is however at such pe- 
riod the same for all coasts.” To this effect is 
cited Martens, Précis i, p. 144; Bluntschli, § 302; 
Heffter, § 75; Kltiber, § 130; Ortolan, i, 153; and 
Schialtarella, Del Territorio, p. 8. 

Mr. Lawrence thus states the rule: ‘The waters 
adjacent to the coast of a country, are deemed within 
its jurisdictional limits only because they can be 
commanded from the shore.”” (Note to Wheaton, 
p. 846.) 

According to Gessner, “ Les droits des riverains 
ont été augmentés par l’invention des canons rayés.” 
As far as a State can protect itself, so far does its 
jurisdiction extend. (Kent, i, p. 158.) ‘‘La plus 
forte portée de canon selon le progrés commun de 
Yart 4 chaque époque.” 

‘‘Tnasmuch as cannon-shot can now be sent more 
than two leagues, it seems desirable to extend the 
territorial limits of nations accordingly. The 
ground of the rule is, the margin of the sea within 
reach of the land forces, or from which the land can be 
assailed.”” (Field Int. Code, 2d ed., § 29.) _ 

“Tt is probably safe to say,” says Mr. Hall (Int. 
Law, 127), ‘‘that a State has the right to extend 
its territorial waters from time to time at its will, 
with the now increased range of its guns, though 
it would undoubtedly be more satisfactory that an 
arrangement upon the subject should be arrived at 
by common consent.” 

The United States, following the precedent of 
Great Britain, have made it an offense to transship 
foreign goods within four leagues of the coast; * and 
this has been held by the Supreme Court of the 
United States to be consistent with international 
law.t It is no doubt argued by Sir R. Phillimore, 
that a statute of this class cannot be enforced 
against foreign States unless by adopting a similar 
provision they have incorporated it, so far as con- 
cerns the parties, into the Law of Nations. But it 
may be replied that a State cannot be expected to 
permit the waters surrounding it, at least within 
cannon shot.of the shore, to be the site of smug- 
gling adventures, or of the illegal transfer of goods; 
and so far as this limit goes, it should be entitled 
to enforce its rights against all intruders. It would 
seem right, therefore, that for the two purposes of 
defense against aggression and prevention of inter- 
ference with its trade, a State should have jurisdic- 
tion over the seas washing it, as far as cannon shot 
extends. ‘If there be no such jurisdiction, there 
would be no tribunal having cognizance of the of- 





*That aseizure of vessels engaged in an illegal trede is 
not limited to a range of three miles from shore, see Church 
Vv. Hubbart, 2 Cranch, 187. 

+t Church v. Hubbart, 2 Cranch, 187. 











fense of throwing {projectiles from the sea on to 
the shores. The offense is not piracy by the Law 
of Nations, no matter how great may be the dam- 
age inflicted. It is not an offense by Federal stat- 
ute. But no matter how great may be the distance 
at which the projectile is thrown, the offense, if 
consummated in a State, is subject to such State. 
FRANCIS WHARTON. 


—_—_———?"" 


PRESUMPTION OF DIVORCE FROM 
MARRIAGE — PRESUMPTION 
OF DEATH. 
SUPREME COURT OF WISCONSIN, 
APRIL 28, 1885. 


WILLIAMS Vv. WILLIAMS.* 


MARRIAGE. 
SECOND 


No presumption of law as to the dissolution by divorce of a 
former marriage arises from the fact of asecond mar- 
riage being contracted by one of the parties to the first 
marriage during the life-time of the other. 

When a man has deserted his wife, the fact that he has heard 
nothing from her for more than seven years will not 
create a presumption as to her death, and render a sec- 
ond marriage contracted by him innocent. 

Illegal intercourse on the part of a woman before marriage, 
even if concealed from the man she marries, will not, when 
discovered, be ground for a divorce, or operate as an im- 
pediment to the marriage. 

A decree of divorce on the ground of desertion, rendered in 
an action in which the defendant made no defense, will 
not preclude the plaintiff, in an action after the death of 
aman to whom she was married, before the divorce was 
obtained, to recover dower in his lands, from showiug by 
facts dehors the divorce record that she was never legally 
married to the man made defendant in the divorce suit, 
because at the time the marriage was contracted he had 
no capacity to contract a valid marriage by reason of his 
being at that time the husband of another woman. 


—__ from Circuit Court, Milwaukee county. 


This is an action of ejectment, commenced Septem- 
ber 7, 1874, by the plaintiff, as the widow of Lewis 
Williams, Sr., for dower of an undivided one-third of 
260 acres of land in Kenosha county, and damage for 
withholding the same. The answer denies that she 
was ever such widow, or the wife of the deceased. On 
the first trial the jury found in favor of the plaintiff, 
and the judgment entered upon the verdict was re- 
versed by this court for intervening error. 46 Wis 464. 
Upon the cause being remanded, the jury was waived, 
and the case was tried by the court, which found, in 
effect, that William Jones married Amelia Rees, April 
6, 1860, at Ebber Vale, Wales, Great Britain, but 
abandoned her in June, 1860,and never returned to or 
saw her thereafter; that the same William Jones mar- 
ried the plaintiff (then Jane Davis), at Newtown, 
Wales, June 13, 1864, and cohabited with her as late as 
1869 in Kenosha county; that May 9, 1870, the plaintiff 
married Lewis Williams, Sr., at Racine, Wisconsin; 
that in October, 1870, the plaintiff, by the name of 
Jane Jones, commenced an action for divorce against 
William Jones, upon personal service and verified 
complaint, on the ground that he had willfully de- 
serted her in 1868, and had not returned, and obtained 
judgment of divorce therein, in the Circuit Court for 
Kenosha county, in November, 1870; that Lewis Will- 
iams, Sr., was seised of the premises in question May 
9, 1870, when he was married tothe plaintiff, and 


.*5, C., 23.N. W. Rep, 110. 
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thereafter conveyed the same to the defendant without 
the signature of the plaintiff; that Lewis Williams, Sr., 
died August 25, 1873; that William Jones was divor- 
ced from Amelia Rees before he married the plaintiff; 
that the plaintiff was, May 9, 1870, and until her di- 
vorce in November, 1870, the wife of William Jones; 
that Amelia Rees was living as late as October, 1877; 
that the plaintiff was not the wife of Lewis Williams, 
Sr., atthe time of his death; that the plaintiff de- 
manded possession of the premises in question before 
commencement of this action, which the defendant 
refused to deliver up. Upon the findings judgment 
was rendered againstthe plaintiff and in favor of 
the defendant, from which the plaintiff brings this ap- 
peal. 


J. V. Quarles and Charles Quarles, for appellant. 
Fish & Dodge and D. S. Wegg, for respondent. 


Cassopay, J. Was the marriage between the plaint- 
iff and Lewis Williams, Sr., legal and binding upon the 
parties at the time it was consummated, on May 9, 
1870? The answer to this question must be in the af- 
firmative, unless the plaintiff was at the time the wife 
of William Jones. If she was at the time the wife of 
Jones, then she was incapable of entering into the 
marriage contract with Lewis Williams, Sr. Section 
2330, Rev. Stat. The statute expressly prohibits such 
second marriage. Id. It goes further and declares 
that “if solemnized within this State,’ as this was, it 
shall “be absolutely void, without any judgment of 
divorce or other legal proceedings.” Section 2349, 
Rev. Stat. Whether the plaintiff was at that time the 
lawful wife of Jones, depends upon whether the mar- 
riage between them in Wales, June 13, 1864, was a legal 
marriage. Itisa verityin the case that four years 
prior to that marriage Jones had been lawfully mar- 
ried to Amelia Rees, who was then still living, and 
who continued to live for at least three years after the 
commencement of this action. It is claimed that the 
trial court was bound to presume, in the absence of 
testimony, that the marriage between Jones and 
Amelia, April 6, 1860, had been dissolved prior to bis 
marriage with the plaintiff. The finding of the trial 
court tothat effect is based entirely upon that pre- 
sumption. There is no claim or pretense that there is 
in the record any evidence of any such divorce, except 
the alleged presumption arising from the fact that 
Jones married the plaintiff. It is claimed that this 
alleged rule of presumption is settled by the authori- 
ties conclusively, and beyond all question. Several 
cases are cited inthe brief of counsel in support of 
this statement. Some of these cases will be consid- 
ered. 

The leading case cited is King v. Twyning, 2 Barn. 
& Ald. 386. That case is cited in support of several of 
the other cases cited by counsel, asin Yates v. Hous- 
ton, 3 Tex. 449; Carroll v. Carroll, 20 id. 741; Harris v. 
Harris, 8 Bradw. 65; Blanchard v. Lambert, 43 Iowa, 
230. 

In King v. Twyning, the question was whether the 
pauper, Mary Burts, was then the lawful wife of 
Francis Burns. It appeared that about seven years 
before she had married Richard Winter, with whom 
she lived a few months, when he enlisted asa soldier 
aud went abroad on foreign service, and had never 
thereafter been heard of. A little more thana year 
after his departure Mary married Francis Burns, by 
whom she had children, and with whom she continued 
to live. In favor of innocence, the court presumed 
that Winter was dead before Mary married Burns. A 
person who has not been heard of for seven years is 
presumed to be dead, but there is no legal presumption 
that the death occurred at the end of the seven years, 
no? at any precise time during the seven years. Doe vy, 
Nepean, 5 Barn. & Adol. 86. 





In King v. Harborne,1 Adol. & Fl. 540, one Henry 
Smith had married the pauper Ann Smith, April 11, 
1831, and then deserted her. It appeared also that he 
had married Elizabeth Meadows, October 4, 1821, and 
continued to live with her about four years, when he 
left her, and she went to the hospital, and a letter was 
produced from her, dated in Van Diemen’s Land 
twenty-five days before Smith married Ann. In that 
case it was held that the sessions were authorized to 
presume that the first wife was living at the time of 
the second marriage. In giving the opinion of the 
court, Lord Denman, C. J., in speaking of King v. 
Twyning, supra, said this court in that case ‘ merely 
decided that the case raised no presumption upon 
which the findings of the sessions could be disturbed. 
The two learned judges (writing the opinions) cer- 
tainly appear to have decided the case upon more gen- 
eral grounds. The principle however upon which 
they seem to have proceeded was not necessary to that 
decision. I must take this opportunity of saying that 
nothing can be more absurd than the notion that there 
is to be any rigid presumption of law on such a ques- 
tion of fact, without reference to accompanying cir- 
cumstances; such for instance as the age or health of 
the party. There can be no such strict presumption 
of law. * * * Ithink that the only question in 
such cases is, whatevidence is admisslble, and what 
inference may fairly be drawn from it.’ Littledale, 
J., expressed himself of the same opinion, and said: 
‘All these questions depend upon the facts. There 
ean beno direct evidence as to the fact, unless the 
party be shown to be alive after the marriage.’’ All the 
judges concurred. 

In that case there was no evidence tending to show 
any divorce from Elizabeth, and no intimation that 
the court had any right to presume such divorce. Sev- 
eral years afterward the House of Lords, after consid- 
ering both of the above cases, and in opinions deliv- 
ered by Lord Chancellor Cottenham and Lords Camp- 
belland Brougham, declared substantially the same 
rule, and held that “there is no absolute presumption 
of law as to the continuance of life, nor any absolute 
presumption against a party doing an act because the 
doing of it would make him guilty of an offense 
against the law. In every instance the circumstances 
of the case must be considered.’’ Lapsley v. Grierson, 
1H. L. Cas. 498. The question there involved was the 
legitimacy of Robert Lapsley and his sister Joanna, 
born in 1807 and 1810,and whvose parents were John 
Lapsley, who died in 1810, and Janet McKinley, who 
was alleged to have been his wife. In behalf of Rob- 
ertand Joanna, it was claimed that their mother, 
Janet McKinley, had been married three times in 
Scotland; first, to Kidd, who died in 1796; secondly, 
to Paul, who left for America in 1801 and was lost at 
sea in 1804 or 1805; and thirdly, to their father, John 
Lapsley, in 1807. The first two marriages were admit- 
ted, but the third was denied, and it was alleged that 
the cohabitation commenced unlawfully soon after 
Paul’s departure from Scotland, and so continued, 
without its character having been changed, until the 
death of the father, John Lapsley, in 1810. ‘To make 
such children legitimate, it was held necessary for 
those who assert their legitimacy to prove either a le- 
gal origin of the cohabitation, or a change in the na- 
ture of it after the death of [Paul] had been known to 
all the parties. The mere fact that [John Lapsley] 
and the woman [Janet McKinley] continued to live 
together was not sufficient for that purpose. Under 
the circumstances the children were held illegitimate, 
though born after the date of [Paul's] death.” But 
there is no intimation in the case of any presumption 
of any divorce of Paul and Janet McKinley in order 
to sustain the innocence of her and John Lapsley, and 
thus legitimatize the children. Of course where there 
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has been a marriage ceremony, it is prima facie valid, 
for the law presumes in favor of marriage. Piers v. 
Piers, 2 H. L. Cas. 331. 

In the recent case of Queen v. Willshire, 6 Q. 
B. Div. 366, the indictment charged the prisoner with 
having married Charlotte Lavers, September 7, 1879, 
and then, while she was still living, having feloniously 
married Edith Miller, September 23, 1880. These 
charges having been clearly proved, the prisoner, to 
prevent conviction on that indictment, himself proved 
that he had been convicted of bigamy in June, 1868, 
on an indictment charging him with having married 
Ellen Farle in 1864, and then, while she was still liv- 
ing, having feloniously married Ada Leslie, April 22, 
1868. There was no evidence that Ellen Earle was 
living September 7, 1879; nor that her marriage with 
the prisoner in 1864 had ever been dissolved or de- 
clared a nullity. The prisoner was convicted; and 
upon the question reserved, Lord Coleridge, C. J., 
among other things, used this language: ‘‘Itis said, 
aud I think rightly, that there is a presumption in 
favor of the validity of this latter marriage (1879), but 
the prisoner showed that there was a valid marriage in 
1864, and that the woman he then married was alive in 
1868. He thus set up the existence ofa life in 1868, 
which in the absence of any evidence to the contrary, 
will be presumed to have continued to 1879. It is 
urged, in effect, that the presumption in favor of inno- 
cence—a presumption which goes to establish the valid- 
ity of the marriage of 1879—rebuts the presumption 
in favor of the duration of life. Itis sufficient to raise 
a question of fact for the jury to determine. It was 
for the jury to decide whether the man told and acted 
afalsehood for the purpose of marrying in 1879, or 
whether his real wife was then dead.’’ Because the 
determination of the fact asto whether she was then 
living or dead, from these conflicting presumptions, 
was withdrawn from the jury, the court were unani- 
mous in holding that the conviction could not be sus- 
tained. Hawkins, J., said: ‘‘This case depended on 
the question of fact whether Ellen Earle was alive 
September 7, 1879, or not. If she was alive the pris- 
oner was entitled to be acquitted; if she was dead he 
was rightly convicted. There was proof that Ellen 
was alive in 1868. There was presumption that her 
life continued. The only evidence tothe contrary was 
that the prisoner presented himself asa bachelor to be 
married in 1879. Whether that would have satisfied 
the jury that his former wife was then dead, was a 
question for them to decide, but it was not left to them 
for decision.” 

The Dysart Peerage case, decided in the House of 
Lords the same month, covered some of the questions 
before this court on the former appeal, but nothing in 
conflict with the English rule asto conflicting pre- 
sumptions, above stated. 6 App. Cas. 489; S. C., 
34 Moak, 550. That rule has judicial sanction in this 
country. Wiseman v. Wiseman, 73 Ind. 112; 8. C., 89 
id. 479; Com. v. Thompson, 6 Allen, 591; 8. C., 11 id, 
23; Gorman v. State, 23 Tex. 646; Ellis v. Ellis, 58 Iowa, 
720; Best Ev., §334. The Texas and Iowa cases, here 
cited, virtually overrule the prior cases in the same 
State, respectively cited by counsel. Under the rule 
suggested, there is norigid presumption against the 
continuance of the life of one of the parties toa prior 
marriage in order to establish the innocence of the 
other party to a subsequent marriage; much less is 
there any rigid presumption of a dissolution of the first 
marriage by a divorce prior to the second, in order to 
establish such innocence. Smith v. Smith, 5 Ohio Su. 
32. Probably there are cases in which the facts and 
circumstances were such as to justify the inference 
that the former marriage had been dissolved by a di- 
vorce; but the rule indicated authorizes no absolute 
presumption of law to that effect. Each case must be 





determined upon its own facts and circumstances, and 
such inferences as should fairly and reasonably be 
drawn from them. The question whether the plaint- 
iff was lawfully married to Jones, June 13, 1864, must 
beso determined. It is confessed that four years be- 
fore that marriage the same Jones had been married 
to Amelia in Wales; that he only lived with her about 
twelve weeks; that during the most of that time they 
were at the house of Amelia’s father; that just before 
the end of the twelve weeks, and in order to start 
Jones in business, his father gave him £12, and Amel- 
ia’s father gave him £20 more; that a few days after 
receiving these gifts, Amelia’s husband left the house 
of her father without saying whither he was going, and 
never returned. On his departure Amelia found that 
he had taken £1014 of her own money. On the next 
day Amelia and her father went in search of him as 
far as Liverpool, where they were informed that he 
had embarked on board a vessel bound for America. 
Amelia continued to live with her father, or in the 
Vicinity, as late as1877; but during all thattime she 
never received any paper or letters from her husband, 
Jones. 

The opinion of the court in the Massachusetts case 
cited, is peculiarly applicable to this state of facts. It 
is there said: ‘“ But the case stated in this bill of ex: 
ceptions is wanting in one of the essential facts stated 
as the foundation for a rightto presume the death of 
the husband. It is only to the person who leaves his 
home or place of residence, and is gone more than 
seven years and not heard of, that this presumption is 
applicable. Herethe wife went away, and the hus- 
band, for aught that appears, remained at Lawrence, 
or in the vicinity. * * * Inthe facts stated we see 
no sufficient ground for any presumption of the death 
of the husband upon which the wife of Carleton or the 
defendant could properly have acted.’’ Applying 
these principles to this case, and it follows that since 
Jones went to parts unknown to Amelia, and she re- 
mained at her father’s home when he left her, or in 
that vicinity, an inference of Jones’ death, and pos- 
sibly of his divorce, might have been fairly drawn 
from the facts and circumstances in favor of Amelia’s 
innocence, had she got married, yet that no such in- 
ference could reasonably be drawn in favor of the in- 
nocence of Jones; for as to him he knew where he left 
his wife, and hence could easily have ascertained the 
facts. From the facts stated, it cannot fairly be in- 
ferred that Jones and Amelia were divorced at any 
time, much less prior to the time when the plaintiff 
and Jones went through the marriage ceremony in 
1864. On the contrary, we must infer that no such di- 
vorce was ever obtained. 

In addition it appears that the plaintiff and Jones 
separated in 1868 or 1869, while living in Kenosha, and 
that the plaintiff, near where Jones then lived, pub- 
licly married Williams, and openly lived with him 
there as her husband. These facts of themselves raise 
an inference against the validity of the marriage of 
1864. Jones v. Jones, 48 Md. 391; Weatherford v. 
Weatherford, 20 Ala, 548. These things, in connection 
with the other facts and circumstances stated, force 
upon us the conviction that Amelia was the lawful 
wife of Jones at the time he went through the mar- 
riage ceremony with the plaintiff. This being so, that 
marriage, had it been consummated in this State, 
would have been absolutely void without any judg- 
ment of divorce or other legal proceeding under the 
statutes above cited, which were in force at the time. 
§ 3, ch. 109, and § 1, ch. 111, Rev. Stat. 1858. The same 
would be true in respect to that marriage if we are to 
presume, as claimed, that the law in Wales at the timé 
was the same as our own. Thereare decisions author- 
izing such presumption. In addition to those cited by 
counsel, see Hynes v. McDermoit, 82 N. Y. 41; Com. v. 
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Kenney, 120 Mass. 387. The question however becomes 
immaterial here,for if that presumption is not to be in- 
dulged in then the common law must be deemed to 
have been in force inWales; and since Amelia was the 
lawful wife of Jones at the time of his alleged marriage 
with the plaintiff, he was thereby disabled, and ren- 
dered absolutely incapable at common law of effecting 
a valid marriage with the plaintiff, and the attempt 
to do so by the marriage ceremony in question wasa 
nullity, absolutely and ab initio. Lady Madison's case, 
1 Hale P. C. 698; Riddlesden v. Wogan, Cro. Eliz. 858; 
Hemming v. Price, 12 Mod. 482; Rex v. Penson, 5 Car. 
& P. 412; Regina v. Brawn, 1 Car. & K. 144; Heffner 
v. Heffner, 23 Penn. St. 104; Smart v. Whaley, 6 Smedes 
& M. 308; Martin’s Heirs v. Martin, 22 Ala. 86; Raw- 
don v. Rawdon, 28 id. 565; Wightman v. Wightman, 4 
Johus. Ch. 343; Glass v. Glass, 114 Mass. 563; Tefft v. 
Tefft, 35 Ind. 44; Donnelly v. Donnelly’s Heirs, 8 B. 
Mon. 113; Shaak’s Estate, 4 Brewst. 305; Patterson v. 
Gaines, 6 How. (U.S.) 550; Halbrook v. State, 36 Am. 
Rep. 17; State v. Goodrich, 14 W. Va. 834; Higgins v. 
Breen, 9 Mo. 497; Johnson v. State, 61 Ga. 305; People 
v. Brown, 34 Mich. 339; Gathings v. Williams, 5 Ired. 
Law, 487; 44 Am. Dec. 49, and notes. 

The marriage between the plaintiff and Jones being 
absolutely void ab initio, it was good forno legal pur- 
pose, and its invalidity may be maintained in any pro- 
ceeding in any court between any parties, whether in 
the life-time or after the death of the supposed hus- 
band or wife, or both, and whether the question arises 
directly or collaterally. 1 Bish. Mar. & Div. (6th ed.) 
§ 105, and cases there cited; 2 Greenl. Ev., § 464. It is 
otherwise where the marriage is voidable merely. Id. ; 
Gathings v. Williams, supra. Since Jones was the law- 
ful husband of Amelia from the time of their marriage 
in 1860 until long after the commencement of this 
action, it follows that he could not, during any portion 
of that time, be the husband of the plaintiff. Since 
during that time he was not her husband, she could 
not be his wife. The plaintiff not having been legally 
married to Jones prior to May 9, 1870, was free at that 
time tomarry Williams, unless the mere fact of such 
prior illegal intercourse with Jones was an impedi- 
ment tosuch marriage. But such illegal intercourse, 
even though it had been fraudulently concealed by her 
from Williams before their marriage, would not on 
discovery have been ground for divorce from her at 
the suit of Williams, much less an impediment to their 
marriage. Varney v. Varney, 52 Wis. 120. It follows 
that the plaintiff and Williams were lawfully married 
May 9, 1870, and thereupon became husband and wife, 
with all the rights and obligations on the part of each 
incident to that relation. 

The marriage having been lawful and binding upon 
Williams and the plaintiff at the time it was consum- 
mated, followed by cohabitation during the life of 
Williams, with no divorce from each other interven- 
ing it, it would seem to follow that the plaintiff is the 
lawful widow of Williams, with all the rights incident 
to that status. But it is urged with much learning, 
ability, and plausibility, in effect, that notwithstand- 
ing the plaintiff was the lawful wife of Williams from 
May 9, 1870, to the time of his death, and that Jones, 
during the same period, was the lawful husband of 
Amelia, yet that as the plaintiff, six months after her 
marriage with Williams, brought an action of divorce 
againstJ ones on the ground of his alleged desertion,and 
obtained a judgment therein, she is thereby forever es- 
topped in any and all courts, and in whatever form 
the question may arise, from maintaining that she was 
never the lawful wife of Jones, or that she was ever 
the lawful wife of Williams. Is this the law? The 
question is novel, and for that reason among others is 
entitled to careful consideration ; and besides it is not 





free from difficulty. We agree with counsel that it 
was not decided upon the former appeal. The effect 
of such divorce, on the assumption that the plaintiff 
had been lawfully married to Jones, was there how- 
ever expressly reserved for more “ thorough examina- 
tion,”’ by reason of its being ‘‘one of such grave im- 
portance to the public, and so far-reaching in its effects 
upon the rights of persons not parties to the action for 
divorce;’’ and because the case,as then presented, 
was necessarily reversed for a refusal to give proper in- 
structions to the jury. 46 Wis. 474. 

In determining the question there must be no in- 
fringement of any of the established rules as to the 
conclusiveness of judgments, or their estoppel, as evi- 
dence. It was in effect determined by the judges 
unanimously on the trial of the Duchess of Kingston, 
more than a hundred years ago (1), that the judgment 
ofa court of concurrent jurisdiction, directly upon the 
point involved, was conclusive between the same par- 
ties upon the same matter directly in question in 
another court; (2) that the judgment of a court of ex- 
clusive jurisdiction directly upon the point involved 
was in like manner conclusive upon the same matter 
between the same parties coming incidentally in ques- 
tion in another court fora different purpose. Rea v. 
Duchess of Kingston, 20 How. St. Tr. 538. Of course 
such judgments upon such questions, and between 
such parties and their privies, are conclusive. Milti- 
more v. Miltimore, 40 Penn. St.151; Caujolle v. Ferrie, 
13 Wall. 465. Butin the Duchess of Kingston’s case 
the judges were equally unanimous in stating as ex- 
ceptions to those rules that no judgment “is evidence 
of any matter which came collaterally in question, 
though within their jurisdiction; nor of any matter 
incidentally cognizable; norof any matter to be in- 
ferred by argument from the judgment." Id. These 
exceptions have frequently received the sanction of 
the courts. Lewis’ Appeal, 67 Penn. St. 165; Bennett 
v. Holmes, 1 Dev. & B. 487; Caujolle v. Ferrie, 13 Wall. 
469; Brown v. Brown, 37 N. H. 5387; Hunter v. Davis, 
19 Ga. 413; Church v. Chapin, 35 Vt. 224. 

The complaint in the divorce suit alleged that the 
plaintiff and Jones were duly and lawfully married in 
Wales, and that he willfully deserted her in 1868. 
Jones let the case go by default. The court found the 
allegations of the complaint to be true, and as con- 
clusion of law that the plaintiff was entitled to a de- 
cree of divorce from the bond of matrimony, which 
was granted. Certainly the desertion was the princi- 
pal question involved and determined therein. That 
question however is not involved in this case. Of 
course the fact of marriage was incidentally cogniza- 
ble. The defendant having made default, the plaintiff 
was not required to prove the marriage. Fox v. Foz, 
25 Cal. 587; Hill v. Hill, 2 Mass. 150. But even had it 
been denied, the plaintiff would have made a prima 
facie case by proving the marriage ceremony at New- 
town,June 13, 1864. Certainly she was not bound to go 
further, and prove that there were no impediments to 
the lawfulness of that marriage. Harman v. Harman, 
16 Ill. 85; Huston v. Huston, 63 Me. 184. True, the 
complaint alleged that they were “duly and lawfully 
married.” The default was a confession by Jones that 
they had been married, and perhaps ‘“ duly ”’ married. 
But the lawfulness of that marriage could not be estab- 
lished by such confession, nor by the plaintiff's allega- 
tion. 

Being incapable of contracting the marriage relation 
by reason of Jones’ having a former wife living at the 
time, they were equally incapable of establishing its 
lawfulness by such allegation and confession. The 
same inability which prevented the marriage cere- 
mony from being effectual for any purpose, was equally 
potent to prevent its lawfulness being established 
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by the declarations or confessions of either of the 
parties to it. The allegation in the complaint as to the 
lawfulness of the marriage was a mere conclusion of 
law from the fact of marriage therein alleged. The 
allegation of a mere conclusion of law cannot be 
treated as an allegation of an issuable fact. Pratt v. 
Lincoln Co., 61 Wis. 62. It follows that the finding of the 
court that each and every allegation of the complaint 
was true, must be confined to the facts therein stated, 
and cannot be extended to the conclusions‘of law 
therein alleged. 

The invalidity of that marriage did not depend upon 
any of the facts or circumstances stated in that com- 
plaint, but upon facts wholly outside and entirely in- 
dependent of any thing therein stated. Since the in- 
validity of that marriage depended entirely upon facts 
dehors the complaint in the divorce suit, and since 
Jones made no answer setting up such facts or other- 
wise, it isevident that the validity of that marriage 
was not involved in that suit, and hence could not be 
therein determined. There is nothing in the record 
indicating that the court undertook to determine that 
question. True, as already suggested, the fact of mar- 
riage was incidentally cognizable. The decree of di- 
vorce from the bond of matrimony presupposed the re- 
lation of husband and wife, and consequently a pre- 
vious marriage. So the four-years’ cohabitation pre- 
supposes a previous marriage, and the marriage cere- 
mony presupposed the capacity to marry. But the 
question is whether any or all of these things preclu- 
ded the plaintiff in this action from showing by facts 
dehors the divorce record,that there was at the time of 
the alleged marriage no capacity on the part of Jones 
to contract any marriage with the plaintiff or any one 
by reason of his being at the time the husband of an- 
other woman. Of course there is an inconsistency in 
speaking of two persons being divorced from the bond 
of matrimony, when in law no such bond ever ex- 
isted between them; but it is no more in- 
consistent than to speak of such persons being mar- 
ried, when in law there could be no such marriage. 
There was a marriage ceremony, but iu Jaw no mar- 
riage. There was in form the dissolution of such mar- 
riage, when in law none existed. The divorce record 
was admissible in evidence as a confession of marriage 
by the plaintiff, but it was not necessarily conclusive. 
20 How. St. Tr. 540; Parsons v.Copeland, 54 Am. Dec. 
628; Holbrook v. State, supra; State v. Goodrich, 14 
W. Va. 834. 

The legality of the marriage was at most a “ matter 
incidentally cognizable in the divorce suit, and merely 
“inferable by argument from the judgment,” and 
hence was an exception to the rules of conclusiveness 
already mentioned. In the case in Croke’s Elizabeth, 
cited, the defendant, a female, was sued upon a bond. 
She pleaded, in effect, that at the time of making the 
bond she was the wife of John Inglebert, who was still 
living, and hence that she was not bound. The plaint- 
iff replied, in effect, that at the time of the alleged 
marriage Inglebert had another wife living, and that 
after the making of the bond there wasa suit in the 
spiritual court between her and Inglebert wherein the 
marriage between them was by sentence adjudged 
void, and to be null. This replication was held good 
on demurrer, on the ground that the judgment wag 
simply declaratory of a void marriage, ‘‘and therefore 
there needed not any such sentence of divorce, for it 
was void ab initio, and she always sole.” 

In the Duchess of Kingston’s case, one of the ques- 
tions put to the judges was, “whether a sentence of 
the spiritual court against a marriage, in a suit for 
jactitation of marriage, is conclusive evidence so as to 
stop the counsel for the crown from proving the said 
marriage in an indictment for polygamy.”’ 20 How. 
St. Tr. 537. This question was answered in the negative. 





Page 544. The trial proceeded, and the lords were 
unanimous in finding the duchess guilty of bigamy, 
notwithstanding the sentence of the spiritual court, 
having exclusive jurisdiction, against the validity of 
the first marriage on the ground of nonage. Id. 623-625. 
This of course was upon the ground that the case did not 
come within either of the rules stated, but within the 
exceptions stated. In that case, the question of the 
legality of the marriage had been directly passed upon 
by the spiritual court, but it was not conclusive in the 
prosecution for bigamy. Estoppels to be binding, 
must be mutual, and this doctrine is not confined 
strictly to mere actions in personam. Chandler’s Ap- 
peal, 100 Penn. St. 262; Gwynn v. Hamilton's Adm’r, 
29 Ala. 233; Bradley v. Briggs, 55 Ga. 354; Roach v. 
Garvan, 1 Ves. Sr. 157; Burlen v. Shannon, 3 Gray, 387. 
Therefore a person who is not himself bound by a judg- 
ment cannot set it up against another. 

1t is difficult to see how Lewis Williams could have 
been bound by the divorce; and if he could not, then 
certainly the defendant cannot. But there is another 
reason why that decree of divorce is not conclusive on 
the plaintiff in this action. It was not instituted for 
the purpose of determining the validity of the mar- 
riage. On the contrary, it assumed the validity of the 
marriage, and sought the dissolution thereof. Thein- 
stitution of such a suit naturally raised an inference 
of the validity of the marriage. But this inference 
was not strengthened by the nature of the decree ren- 
dered. In fact the inference would have been equally 
strong, and even stronger, had the court denied the 
divorce. In such a suit, and without any allegations 
of fact showing the invalidity of the marriage, it would 
seem that the court had no authority to determine its 
validity or invalidity, even had it attempted to do so. 
The only power the court possessed to grant any di- 
vorce was such as was given by the statutes. Barker v. 
Barker, 28 Wis. 367; Hopkins v. Hopkins, 39 id. 167; 
Bacon vy. Bacon, 438 id. 197; Cook v. Cook, 56 id. 203. 

Under the statutes ‘‘the Circuit Court had jurisdic- 
tion of all actions to affirm or annul a marriage, or for 
a divorce.”’ Sec. 2348, Rev Stat. When the action is 
for a divorce for any of the causes named in the stat- 
utes, it is necessarily upon the assumption that there 
has been a valid roarriage, or one binding at least un- 
til adjudged void. But when the validity of the mar- 
riage itself is to be determined, then the action should 
be to affirm or to annul the marriage, and the judgment 
of affirmance or nullity therein is made by statute 
‘conclusive upon all persons concerned.’’ Secs. 2348, 
2350, 2352. Such an action is in effect the old suit for 
jactitation of marriage. Such a suit in acase like this 
is unnecessary, but is provided for, and of course can 
be maintained. uwdon v. Rawdon, supra; Glass v. 
Glass, supra; Tefft v. Tefft, supra; Wightman v. 
Wightman, supra. No such suit between the plaintiff 
and Jones was ever commenced, tried or determined. 
The validity of that marriage could not be tried upon 
the complaint in the divorce suit filed by the plaintiff, 
and Jones’ default. Anon. 15 Abb. Pr. (N. 8.) 171; 
§ 2886, Rev. Stat. The statutes having made a clear dis- 
tinction between an action to affirm or to annul the 
validity of a marriage, and an ordinary action for a 
divorce, it follows that an ordinary decree in such ac- 
tion of divorce cannot have the same effect as to the 
validity of the marriage as a decree in an action 
for affirmance or annulment. Thus it ap- 
pears that the validity of the marriage between plaint- 
iff and Jones was never tried or determined in the di- 
vorce suit. Certainly the validity of the marriage be- 
tween the plaintiff and Williams was never tried in 
that suit. 

The doctrine is familiar that there can be no estop- 
pelany further than jurisdiction of the subject-mat- 
ter has been obtained. Cook v. Cock, 56 Wis. 205-218. 
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So there can be no estoppel upon questions not deter 
mined,and upon the pleadings not determinable. As we 
have seen, the marriage between the plaintiff and Jones 
was absolutely void ab initio, without any judgment of 
divorce or other legal proceeding, and hence that the 
marriage between plaintiff and Williams was valid and 
binding. Such being the state of the case, it would be 
absurd to hold that the plaintiff is conclusively estop- 
ped by the subsequent judgment of divorce from 
showing that she was never the lawful wife of Jones, 
but was the lawful wife of Williams. 1 Bish. Mar. & 
Div. (6th ed.) § 105, and cases there cited; 2 Greenl. 
Ev., $464. It follows that the plaintiff is the lawful 
widow of Lewis Williams, deceased, and as such is en- 
titled to dower in the premises in question, with dam- 
ages for the withholding thereof from the time of 
making demand therefor. Munger v. Perkins, 22 N. 
W. Rep. 511. 

The judgment of the Circuit Court is reversed, and 
the cause is remanded, with directions to enter judg- 
ment in favor of the plaintiff in accordance with this 
opinion. 
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INSURANCE—-TEMPORARY ILLEGAL USE—RE- 
VIVAL OF POLICY, 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
JUNE, 18, 1885. 


HINCKLEY V. GERMANIA Fire Ins. Co.* 


The temporary illegal use of property merely suspends a 
policy of insurance thereon during the continuance of 
such illegal use, and if before a loss occurs the illegal use 
has ceased, in an action on the policy the plaintiff is en- 
titled to recover. 


ONTRACT upon a policy of insurance against fire. 
The policy declared on was in the Massachusetts 
Standard form, prescribed by Pub. Stat., ch. 119, § 159. 
The property covered by the policy consisted of bil- 
liard tables, bowling alleys, and their furniture and 
fixtures. It appeared that the property described in 
the policy was owned by Warren R. Spurr and Ed- 
ward W. Spurr, until February 28, 1882, when they 
agreed to sell the same to Herbert A. and Edwin R. 
Hinckley, at which time they received from Herbert 
A. Hinckley, a brother of the plaintiff, a written in- 
strument, called a furniture lease of the property. The 
plaintiff ran the bowfing alleys and pool tables for hire 
and had no license after May 1, 1885, when a previous 
license running in the name of Herbert A. and Edwin 
R. Hinckley expired. The property was destroyed by 
fire August 6, 1883. At the conclusion of the plaint- 
iffs evidence, the superior court ruled that the plaint- 
iff was not entitled to recover, and directed a verdict 
for the defendant, and reported the case for the con- 
sideration of the Supreme Judicial Court. 


J. M. & T. C. Day, for plaintiff. 
M.&C. A. Williams, for defendant. 


C. AtLEN, J. The report does not state the grounds 
upon which the ruling rested, that the plaintiff was 
not entitled to recover. The defendants in their brief 
rely on various objections which we have consid- 
ered. 

In the first place the Cefendants suggest there is cer- 
tainly great doubt whether the license under which 
the plaintiff was doing business on the day when the 
policy was dated and delivered was of any validity, 
since the license ran to both brothers, Edwin and 
Herbert, though Herbert bad ceased to have any in- 
terest in the place before the license was dated and 





*S. C., 1 Eastern Reporter, 73. 





issued. No authority is cited or reason assigned for 
so strict a construction, and we are of opinion that a 
license, duly granted to two persons under Pub.Stat., 
ch. 102, § 111, to keep a billiard or pool or bowling al- 
ley for hire, is available to each of them. 

It is then urged that after‘the license had expired the 
plaintiff kept the insured property in violation of law 
from May 1, 1883, till the last week in June, 1883. The 
policy was dated March 15, 1883, andthe license then 
existing expired May 1, 1883. The fire occurred on 
August 6, 1883, and it was conceded that there was no 
illegal use of the property after the last week of the 
preceding June, at which time the plaintiff ascertained 
that his license would not be renewed. 

The defendants rest their objections on two grounds 
—first, that the illegality and criminality of the plain- 
tiff’s act in respect of the injured property vitiates the 
policy by operation of law, independently of any ex- 
press provisions contained in the policy; and sec- 
ondly, that under a provision of the policy the right 
to recover was taken avay, Tne authorities cited in 
support of the first proposition do not support it. 
Kelly v. Home Ins. Co., 97 Mass. 288; Johnson v. Un- 
ion Marine Ins. Co., 127 id. 555; Lawrence v. National 
Ins. Co., id. 557; Cunard v. Hyde, 1 Ellis & Ellis, 1. 

In the present case the plaintiff had a license at the 
time when the policy issued, and the policy therefore 
was valid when obtained. If it be assumed without 
discussion that the policy would cease to be operative 
during the time when the property was kept in use 
without a license, the question remains whether such 
temporary illegal use of the property has the effect to 
avoid the policy altogether, or merely to suspend it 
during thecontinuance of such illegal use. There is 
nothing in the case to show that it was found asa 
matter of fact that the plaintiff at the time of taking 
out the policy intended to make it cover any illegal 
use of the property. He may have expected to get his 
license renewed, or failing in that, he may have in- 
tended to close the place where the property was used, 
as according to his own testimony in point of fact he 
did. Under this state of facts, we are of opinion that 
the temporary use of the property without a license, 
if uncontemplated at the time of taking out the pol- 
icy, would not of itself and as a matter of law render 
the policy void during the whole of the rest of the 
time which it wastorun. If there were any special or 

articular reasons why such absolute invalidity should 
be declared, they should be made to appear. In the 
absence of such reasons such temporary and uncon- 
templated illegal use of the property should not be 
visited with so severe a penalty as the absolute avoid- 
ance of the policy. 

It does not appear that the defendants were or 
would be in any way injuriously affected thereby after 
such illegal use had ceased. They have the benefit of 
the temporary suspension of the risk without any re- 
bate of the premium. There is no hardship to the de- 
fendants in requiring them to show an actual injury,or 
else to avail themselves of the clause of the policy 
giving them aright to cancel it upon notice and are- 
turn ofa ratable proportion of the premium. There is 
no rule of law preventing the revival of a policy of in- 
surance after temporary suspension. I Phil. Ins., § 
975. Accordingly temporary unseaworthiness, if the 
ship has become seaworthy again, will not defeat the 
policy. Id., §730. So as to other stipulations, as, e. g. 
that of neutral character and conduct. Id., § 975; 
Worthington v. Bearse, 12 Allen, 382. As between the 
insurer and the assured there is no reason why the 
former sheuld be allowed to avail himself of a tempo- 
rary illegal use like that which existed in the present 
case, unless it can also be shown that the subsequent 
risk was thereby increased, or the position of the in- 
surer otherwise injuriously affected. And as a matter 
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of general policy it does not seem reasonable to impose 
upon the assured so severe a consequence as the for- 
feiture of his policy in addition to the penalty of $100, 
which the Legislature have considered adequate as the 
maximum punishment for his offense against the pub- 
lic. Pub. Stat., ch. 102, § 111. 

It is further contended by the defendants that how- 
ever it might be under the general rule of law, the pol- 
icy contained a provision making it void. Inthe 
standard form of policy established by the Legislature 
which was used in the present case, the matters avoid- 
ing a policy are enumerated. Omitting matters not 
here material, the provision is: ‘‘The policy shall be 
void if the insured shall make any attempt to defraud 
the company, either before or after the loss, or if gun- 
powder or other articles subject to legal re- 
striction shall be kept it quantities or manner differ- 
ent from those allowed or prescribed by law, orif cam- 
phene, benzine, naphtha or other chemical oils or 
burning fluids, shall be kept or used by the insured on 
the premises insured, except that what is known as 
refined petroleum, kerosene or coal oil may be used for 
lighting.”’ 

In this Commonwealth, under the statutes for the 
regulation of trade, and providing for licenses and 
municipal regulations of police, there are a great many 
articles which in a certain sense may be said to be 
“subject to legal restriction,’ dogs, fish, nails, com- 
mercial fertilizers, hacks and horses in cities, may be 
referred to as examples. 

It may well be questioned whether under the maxim 
noscitur a sociis the clause in the policy above quoted 
ought not to be limited in its application to other ar- 
ticles of a similar character to gunpowder, the keeping 
of which may have a natural tendency to increase the 
risk. It would be rather a strained construction of 
this clause to hold that a policy should be void be- 
cause an unlicensed dog was kept upon the premises, 
and yet such a dog being subject to legal restrictions, 
would be kept in a manner different from that allowed 
by law. It would not be sensible to give to these 
words the broadest construction of which they are sus. 
ceptible. 

But irrespectively of this consideration, it is not the 
necessary meaning of the word ‘“ void”’ as used in pol- 
icies of insurance that it shall under all circumstances 
imply an absolute and permanent avoidance of a pol- 
icy which has once begun to run, but the meaning of 
the word is sufficiently satisfied by reading it as void 
or inoperative for the time being. In Phillips Ins., § 
975, it is said: ‘After it (7. e., the policy) has begun, so 
that the premium is become due, it surely is but equit- 
able that a temporary non compliance should have ef- 
fect only during its continuance. To carry it further 
is to inflict a penalty upon the assured and decree a 
gratuity to the insurer, who is thus permitted to retain 
the whole premium when he merited but part of it. 
A forfeiture certainly ought not to be extended be- 
yond the grounds on which it is incurred.”’ And there 
does not appear to be any good reason why, in the ab- 
sence of all fraud and all prejudice to the underwriter, 
the same doctrine should not be applicable to express 
conditions in the nature of warranties or conditions, 
unless by the circumstances of the express provisions 
of the policy, such application is excluded. 

In accordance with this doctrine, a provision ina 
policy that it should be void and be surrendered to the 
directors of the company to be cancelled in case of 
alienation of the property by sale, or otherwise, was 
held to be inoperative for the time being; and the as- 
sured, upon acquiring title, after the sale of the prop- 
erty by him, was held entitled to recover. Lane v. 
Maine Ins. Co., 12 Me. 44. 

So where a policy provided that “in case of any 
transfer or termination of the interest of the assured, 





either by sale or otherwise, without such consent (i. e., 
of the company) this policy shall from thenceforth be 
void and of no effect,’ it was held that after such sale 
the policy revived upon the assured acquiring again 
title and holding it at the time of fire. Power v. 
Ocean Ins. Co., 19 La. 28. The same rule of construc- 
tion has been applied to provisions against otber in- 
surance. Obermeyer v. Globe Jns. Co., 43 Mo. 573; 
New England F. & M. ns. Co. v. Schetiler, 38 
Il. 166; Mitchell v. Lycoming Ins. Co.,51 Penn. St. 402. 
The court in Illinois has gone so far as to apply it also 
to a provision against an increase of risk, which ceased 
before the loss. Smith v. Peoria Ins. Co., 41 Ill. 295; 
Insurance Co. of North America v. McDowell, 50 id. 120, 
129. Without at present going beyond what is called 
for by the circumstances of the present case, we are of 
opinion that assuming, the temporary use of the prop- 
erty insured, without a license to come within the 
prohibition of the policy, in the clause above quoted as 
to gunpowder or other articles subject to legal restric- 
tion, yet that clause is not to receive such a construc- 
tion as to prevent the policy from reviving after such 
temporary use has ceased. 

The only remaining objection urged by the defend- 
ants is that the statements of loss rendered to them by 
the plaintiff were insufficient in failing to state that the 
plaintiff had no legal title to the insured. property, and 
that the Spurrs had an interest init. But there is no 
finding as a matter of fact that the plaintiff was not 
the owner of the property, and upon the report of the 
case we cannot say asa matter of law that it appears 
that he was not such owner. Bailey v. Hervey, 135 
Mass. 172; McCarthy v. Henderson, 138 id. Moreover 
no attempt to defraud the defendants being found or 
charged, the provision of the policy that a statement 
shall be rendered setting forth the interest of the in- 
sured therein, was sufficiently complied with. There 
was no provision calling for an exact statement of his 
title or interest in detail, and a general statement of 
ownership was sufficient. Fowle v. Springfield Ins. 
Co., 122 Mass. 191. 

New trial granted. 


—_———__¢—___—__——. 


MUNICIPAL CORPORATION — ORDINANCE — IN- 
JURY CAUSED BY VIOLATION OF. 


MINNESOTA SUPREME COURT, APRIL 18, 1885. 





Bott v. PRATT.* 


A city ordinance, which is within the authority of the char- 
ter of a city, has for the purposes of the local jurisdiction 
the force of law, and is as binding upon all persons within 
the corporate limits as any statute of the State. 

Where the obvious intent and purpose of a statute is to 
create a legal duty for the protection or benefit of indivi- 
duals, any person injured through the neglect of another 
to perform such duty is entitled to a remedy by action 
against the latter for his damages. 

And where by an ordinance, which in pursuance of its char- 
ter, a city has a right to make, it is unlawful for any per- 
son to leave a team standing unfastened or unguarded in 
a public street, held, that such ordinance was intended 
for the protection and benefit of persons travelling on the 
streets, and that such persons are entitled to maintain an 
action for damages for any injury suffered by reason of 
the violation of such ordinance, against any one through 
whose default such injury occurred. 


PPEAL from an order of the District Court, Ram- 
county. 
Wm. Ely Bramhall, for respondent. 


O' Brien & Wilson, for appellant. 





*S. C,, 28 N. W. Rep. 237. 
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VANDERBURGH, J. The charter of the city of St. 
Paul empowers the city council, by ordinance, to com- 
pel persons to fasten their horses or other animals at- 
tached to vehicles, while standing in the streets; such 
ordinance to have the force of law within the munici- 
pal jurisdiction, and to be enforced by the proper 
penalties. In pursuance of this provision the tollow- 
ing ordinance was passed, and was in force when the 
accident out of which this action arose occurred: “It 
shall not hereafter be lawful for any teamster or 
driver or owner, or any person, having in charge any 
team attached to any vehicle within the city of St. 
Paul, to leave the same standing in or along any pub- 
lic street in said city without being securely hitched 
or fastened, or without being held by some one se- 
curely.”’ The defendants left a team of horses at- 
tached to a wagon loaded with wood, in a public 
street, standing unhitched, and for the time without 
being held or in the charge of any one; the driver, de- 
fendants’ servant, having temporarily left them, to 
make inquiry in reference to the place of delivery of 
the wood. In his absence the team started and ran 
down Wabasha street, one of the most public thor- 
oughfares in the city, across the bridge over the Mis- 
sissippi river, and colliding with the plaintiff's wagon, 
caused the injury complained of. There was no evi- 
dence showing the particular circumstances which 
caused the horses to take fright and run away. 

But the plaintiff's case rests upon the facts above 
stated, which are undisputed. The questions of fact 
as to the character and extent of plaintiff's injuries, 
and whether he was guilty of contributory negligence 
in the premises, and also whether the fact that the 
team was left unfastened and unguarded in a public 
street was the proximate cause of the injury, were 
settled by the verdict. Milwaukee & St. Paul R. Co. v. 
Kellogg, 94 U. 8. 474. 

The only question then remaining for our consider- 
ation is the question of the liability of the defendants 
in acivil action for the natural and probable conse- 
quences of the unexcused omission of their servant to 
fasten the team. We say unexcused, because in view 
of the language and purpose of the charter and or- 
dinance, it is manifestly no sufficient excuse that the 
horses were believed to be gentle, and not vicious, and 
had never been known to run away. If the action 
were simply an ordinary action for negligence, in the 
absence of any statutory duty, these circumstances, 
with others, might have been considered by the jury 
in determining the question of negligence, Griggs v. 
Fleckenstein, 14 Minn. 81 (Gil. 62); though in such an 
action the fact that the horses ran away, and were not 
properly hitched, would be evidence of negligence in 
not fastening them. Strup v. Edens, 22 Wis. 432; 
Courternier v. Secombe, 8 Minn. 299 (Gil. 264). But in 
refusing defendants’ instructions to the jury the court 
rested the action upon the breach of the ordi- 
nance, and in substance charged them that the fact of 
so leaving the horses unattended, and of the runaway 
and injury to plaintiff in consequence, if the jury 
should so find, established a case against the defend- 
ants. The case turns upon the correctness of these in- 
structions. Highways are dedicated to the use of 
travellers, and hence it is held to be the law that 
where horsesare unlawfully turned loose or permit- 
ted to be at large in a public street by the owner, he is 
liable for any resulting injury or trespass, without re- 
ference to the question of previous knowledge of their 
vicious disposition or character. Barnes v. Chapin, 
4 Allen, 445; Goodman v. Gay, 15 Penn. St. 193, 
194. 

In Barnes v. Chapin, the court say: ‘It has long 
been regarded as inconsistent with the safety and con- 
venience of travellers to permit horses to go at large 
on the highway, and such an act is an offense against 





our statutes.’’ The difference between that case and 
this is that while the defendants’ horses were right- 
fully on the public street, they were unlawfully left 
unguarded. The breach of duty arising from the vio- 
lation of the statute in one case, and the ordinance in 
the other, is of the same nature, and the consequences 
the same, as relating to the safety of persons using the 
streets. Travellers on a highway would bavea right 
to assume that the statutes referred to were made for 
their protection, and that they were therefore en- 
titled to the benefit thereof in enforcing a claim for 
damages against persons through whose neglect to ob- 
serve the requirements of such statutes they have suf- 
fered injury. And so it is insisted by the plaintiff in 
this action that this ordinance is bindingas law upon 
the inhabitants of the city; that it was lawfully made 
for a similar purpose, and involves like duties and re- 
sponsibilities, as respects persons within the munici- 
pal jurisdiction. This point will be further considered 
in the course of the opinion. 

Wherever a statute creates a duty or an obligation 
then, though it has not in express terms given a rem- 
edy, the remedy which is by law properly applicable to 
that obligation follows asan incident. Add. Torts, § 
55; Parker v. Barnard, 135 Mass. 116; Patterson v. R. 
Co., 22 N. W. Rep. 260. But whether a liability aris- 
ing from the breach of a statutory duty accrues for the 
benefit of an individual specially injured thereby, or 
whether such liability is exclusively of a public char- 
acter, must depend upon the nature of the duty en- 
joined, and the benefits to be derived from its per- 
formance. TZuaylor v. R. Co., 45 Mich. 74; Hayes v. R. 
Co., 111 U. 8. 240; Cooley Torts, 658. 

To illustrate: Patterson v. Ruilroad Co., supra, was 
an action for damages by a traveller, against defend- 
ants, for obstructing a highway in violation of the 
provisions of a statute prohibiting railway companies 
from obstructing a street-crossing longer than five 
minutes. Parker v. Barnard was an action for dam- 
ages by a person injured through defendant's omis- 
sion, in disregard of a statute, to protect a hatchway 
by arailing. Hayes v. Railroad Co. isa case where, 
as in this case, an action for damages was predicated 
upon the negligent omission to comply with an ordi- 
nance which a city had passed under legislative au- 
thority, and which was intended asa protection to 
persons from injuries. 

In Salisbury v. Herchenroder, 106 Mass. 458, plaintiff 
recovered damages occasioned by the falling of a sign 
(in an extraordinary gale) which had been suspended 
by defendant over a street, contrary to acity ordi- 
nance, and plaintiff was not otherwise negligent. 

In Owings v. Jones, 9 Md. 117, the defendant was held 
liable for consequent damages to a party injured 
through a negligent omission to comply with the pro- 
visions of a city ordinance which provided the mode 
in which vaults in public streets should be pro- 
tected. 

In Devlin v. Gallagher, 6 Daly (N. Y.), 494, a failure 
to comply with the provisions of an ordinance requir- 
ing certain precautions in blasting, was held prima 
facie evidence of negligence, sufficient to support an 
action by one injured through such default. 

In Baltimore City R. Co. v. McDonnell, 48 Md. 552, 
under a city ordinance limiting the speed of cars to 
six miles an hour, the defendant was held liable if the 
jury believed from the evidence that the accident 
would have been avoided if the cars had not been mov- 
ing ata greater speed. Johnson v. R. Co., 31 Minn. 
284; Correll v. R. Co., 38 Iowa, 122; Siemers v. Eisen, 54 
Cal. 418. 

The city ordinance under consideration was un- 
doubtedly intended for the benefit of persons trav- 
elling on the streets and all such persons while so trav- 
elling would have the right to expect the ordinance to 
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be observed, and to govern themselves accordingly. 
Wright v. R. Co.,4 Allen, 290; Lane v. Atlantic Mills, 
111 Mass. 140. On the other hand, where the duties 
enjoined are due to the municipality or to the public 
at large, and not as composed of individuals, a differ- 
ent rule is intended to apply. Thisis well illustrated 
by the cases of Kirby v. Boylston Market, 14 Gray, 
252, and Flynn v. Canton Co., 40 Md. 323, in which it 
was held that the owners of land abutting on streets 
were liable to the city alone for the breach of ordi- 
nances requiring such owners to keep sidewalks clear 
of suow and ice,and in good repair, and that they were 
not liable in damages to persons injured by their neg- 
lect to perform the duties enjoined by such ordinances 
This proceeds upon the ground that itis the sole 
duty of the city to keep the streets in good repair, and 
clear of snow and ice. The work done, and fines or 
taxes collected, in such cases, to the extent thereof, 
are to be considered asso far in aid of the city in the 
discharge of its duty. See also Taylor v. Railroad Co., 
supra; Heeney v. Sprague, 11 R. I. 456. And so also 
generally of ordinances or statutes relating specially to 
duties due strictly to the corporation or State. 

The analogy between statutes and the ordinances of 
cities is of course not to be extended beyond the 
proper limits of municipal jurisdiction. But in mat- 
ters properly of local cognizance it is necessary and 
eminently proper that such powers should be commit- 
ted to the municipality, to be exercised through ordi- 
nances which shall be subordinate to and consistent 
with the general laws, or in proper cases be author- 
ized to take their place. Cooley Const. Lim. *199. An 
ordinance which a municipal corporation is authorized 
to make, is as binding on all persons within the cor- 
porate limits as any statute or other laws of the Com- 
monwealth, and all persons interested are bound to 
take notice of their existence. Heland v. Lowell, 3 
Allen, 408; Vandine’s case, 6 Pick. 190; Gilmore 
v. Holt, 4 id. 264; Johnson v. Simonton, 43 Cal. 249. 

As respects the ordinance in question, it was, as we 
have seen, authorized by the charter, was within the 
proper sphere of municipal legislation, and not incon- 
sistent with or in contravention of general laws, and 
though local in its application, it was obligatory upon 
persons within the limits of the city; and there is no 
reason why it should not be held to impose a legal 
duty, such that a civil action for damages might be 
maintained for a breach thereof, as in the case of like 
statutory duties. Hayes v. R. Co., supra; Mason v. 
Shawneetown, 77 Ill. 537; Flynn v. Canton Co., 40 Md. 
323; Jackson v. Shawl, 29 Cal. 267. Some courts how- 
ever deny the application of the rule in case of city or- 
dinances, and insist that it is applicable solely to laws 
enacted by the Legislature. Heeney v. Sprague, 11 R. 
I. 456; Vandyke v. Harbeson,1 Disney (Ohio), 534; 
Philadelphia & R. R. Co. v. Ervin, 89 Penn. St. 75. 
These were cases arising out of a failure to comply 
with ordinances similar in character to the one con- 
sidered in Flynn v. Canton Co., and might have been 
disposed of on the same ground, and were rightly de- 
termined without necessarily involving the question 
we are considering. 

A different view is also suggested in Chambers v. 
Ohio Trust Co.,1 Disney, 336; and in Knupfle v. 
Knickerbocker Ice Co., 84 N. Y. 491, it was held bya 
divided court that the result of the decisions in New 
York is that a breach of a municipal ordinance is evi- 
dence of negligence merely, to be considered with 
other facts in the case. But we Go not regard the case 


of much value as an authority. Theruleis to be re- 
garded as a common-law rule, and it would hardly be 
consistent or reasonable to hold that it might be ap- 
plicable to an act of the Legislature, and inapplicable 
where the Legislature, instead of itself enacting a law 
should, in a proper case, expressly authorize a munici- 





pal corporation to make the same law for the local 
jurisidiction. Suppose, for instance, that the Legisla- 
ture had itself expresly enacted the substance of the 
ordinance in question in the charter, instead of au- 
thorizing the city council to enact it; could it be said 
that in the former case an injured party would be en- 
titled toindemnity, and in the latter not? In this 
class of cases therefore proof ofa breach of the ordi- 
nance will make a case of negligence ; but of course the 
plaintiff must make it appear, as the court properly 
charged the jury in this case, that the injury com- 
plained of resulted from the alleged neglect of the 
duty thereby imposed; and so defendant may show, as 
matter of defense, that the accident occurred without 
his fault, or that the observance of the ordinance was 
immaterial as respects the plaintiff; as for instance, in 
the case of the omission to ring the bell of an engine, 
of the approach ef which the plaintiff otherwise had 
notice. 
The order denying a new trial is 
Affirmed. 
[See 30 Alb. L. J. 310; 40 Am. Rep. 457.—Ep.] 


——___—. 
NEW YORK COURT OF APPEALS ABSTRACT. 


Costs — EXTRA ALLOWANCE — CopDgE, § 3253. — The 
plaintiffs brought the action as tax payers, and alleged 
in their complaint that the contract was made in vio- 
lation of the village charter; that the company had 
not performed ‘t in certain respects, and was fraud- 
ulently colluding with the water commissioners to 
have the latter accept the work. The complaint 
prayed judgment declaring the contract void, and en- 
joining the water commissioners from taking any fur- 
ther steps to carry it out, and for the repayment to 
the village of any money paid thereon. The plaintiff 
failed in the action, and judgment was rendered in fa- 
vor of the Holly company, establishing the validity of 
the contract, and adjudging, as is inferred, that the 
company had performed the contract on its part. The 
General Term reversed the order of the Special Term 
granting an extra allowance, on the ground that the 
value of the contract to the Holly company, that is to 
say, the profits the company would have made if the 
contract had been performed on both sides, or in 
other words, the difference between the contract price 
and the value of the labor and machinery done and 
furnished by the company under the contract was,the 
only basis for an extra allowance, and that as no proof 
was given upon this point no allowance could be 
made. We are of opinion that the court erred in this 
conclusion. The Code (§ 3253) authorizes an extra al- 
lowance in certain cases, ‘‘ not exceeding five per cent 
upon the sum recovered or claimed, or the value of the 
subject-matter involved.”” There was no sam recov- 
ered or claimed so as to bring the case within the first 
clause of the section. Buta pecuniary right was di- 
rectly involved in the action, and the value of that 
right was, we think, the basis for an allowance under 
the last clause. It is immaterial that the form of the 
action and the relief sought would not authorize a 
money judgment in favor of either party. The plaint- 
iffs sought to avoid a contract providing for the pay- 
ment to the Holly company for machinery furnished, 
etc., and to prevent the water commissioners from ac- 
cepting performance under the terms of the contract, 
and thereby imposing upon the village an obligation 
to pay the contract price. Theonly interest the 
plaintiffs had, or which they asserted, was to relieve 
the village from the obligation of the contract. The 
village was made a party defendant, so that a judg- 
ment setting aside the contract would have been con- 
clusive in favor of the village as to its liability of the 
Holly company. On the other hand, the judgment 
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actually rendered was conclusive in favor of the Holly 
company asto the validity of the contract, and its 
right to demand and receive the $31,000 agreed to be 
paid. Ifthe Holly company upon completing its con- 
tract had sued for the consideration, and had recov- 
ered, there can be no doubt that an allowance, if 
granted, would be computed on the whole recovery, 
and not merely on the profits, or the excess of the 
contract price over the cost of the work and machin- 
ery. It would have been no answer that the company 
on non-payment might have removed the machinery 
and limited its loss thereon to the difference between 
its actual and contract value. So if the Holly com- 
pany had been defeated in an action on the contract, 
the whole claim would have been the basis of compu- 
tation for an allowance to the defendant. The real 
question litigated was whether the Holly company 
was entitled to enforce the contract of payment made 
by the water commissioners, and its right having been 
established, the contract price for the purpose of com- 
puting the allowance was, we think, the subject-mat- 
ter involved, and not the mere profits on the contract. 
See Ogdensburgh, ete., R. Co. v. V. & C. R. Co., 68 N. 


Y.176; Atlantic Dock Co, vy. Libby, 45 id. 499; Con- 
aughty v. Saratoga County Bank, 92 id. 401. Mingay 
v. Holly Manuf. Co. Opinion by Audrews, J. 
[Decided June 9, 1885. ] 
en 
UNITED STATES SUPREME COURT AB- 


STRACT.* 





MUNICIPAL BONDS—CONSTITUTION OF MISSISSIPPI 
ISSUE OF BONDS BY CITY TO AID RAILROAD—ULTRA 
VIRES—ACT OF LEGISLATURE.—The Constitution of 
Mississippi, adopted December 1, 1869, provided as 
follows (art. 12, §14): ‘‘ The Legislature shall not au- 
thorize any county, city, or town to become a stock- 
holder in, or to lend its credit to any company, associa- 
tion, or corporation, unless two-thirds of the qualified 
voters of such county, city, or town, ata special elec- 
tion, or regular election, to be held therein, shall as- 
sent thereto.”’ A cityin that State subscribed for 
stock in a railroad corporation, after what was called a 
“special election ’’ was held, but neither the election 
nor the subscription was authorized by any act of the 
Legislature. Afterward the Legislature passed an act 
providing ‘that all subscriptions to the capital stock 
of the’’ corporation, ‘‘made by any county, city, or 
town in this State, which were not made in violation 
of the Constitution of this State, are hereby legalized, 
ratified, and confirmed.’’ Thereafter the city issued 
bonds to pay for its subscription. Ina suit against 
the city, by a bona fide holder of coupons cut from the 
bonds, to recover their amount, held, (1) the intention 
of the Legislature to corfirm and ratify the subscrip- 
tion could not be ascertained with certainty from the 
language of the act; (2) the bonds were void for want 
of power to issue them, notwithstanding any recitals 
on their face, or any acts in pais, claimed to operate 
by way of estopel. State v. Stoll, 17 Wall. 425. Hayes 
v. Mayor, etc., of Holly Springs. Opinion by Blatch- 
ford, J. 

[Decided March 30, 1885.] 


SUPREME CoURT—JURISDICTION—REVIEW OF JUDG- 
MENT OF HIGHEST COURT IN A STATE.—In order to 
give the Supreme Court jurisdiction to review a judg- 
ment of the highest court in a State, it must appear 
that there has been a decision by such State court of 
one or more of the questions specified in section 709 of 
the Revised Statutes, and in the way there mentioned. 
It is what has been actually decided by the State court 





*Appearing in 5 Sup. Ct. Rep. 





thatis tobe considered, not what might have been 
considered ; and there must appear affirmatively upon 
the record, not only the question, but the decision. 
Detroit City Railway Co. v. Guthard. Opinion by 
Waite, C. J. 

[Decided March 30, 1885.] 


MANDAMUS—COMPELLING COURT TO DECIDE CASE.— 
It isan elementary rule that a writ of mandamus may 
be used to require an inferior court to decide a matter 
within its jurisdiction and pending before it for judic- 
ial determination, but not to control the decision. Ex 
parte Flippin, 94 U. S. 350; Ex parte Railway Co., 101 
id. 720; Ex parte Burtis, 103 id. 238. Here a judgment 
has been rendered and entered of record by the Cir- 
cuit Court in a suit within its jurisdiction. The judg- 
ment is the act of the court. It is recorded ordinarly 
by the clerk as the ministerial officer of the court, but 
his recording is in legal effect the act of the court, and 
subject to its judicial control. Theclerk records the 
judgments of the court, but does not thereby render 
the judgments. Ifthere iserror in the judgment as 
rendered, it cannot be corrected by mandamus, but re- 
sort must be had toa writ of erroror anappeal. Ex 
parte Loring, 94 U. S. 418; Ex parte Perry, 102 id. 183. 
Matter of Morgan. Opinion by Waite, C. J. 

[Decided April 6, 1885.] 


BANKRUPTCY — STATUTE OF LIMITATIONS. — D.,a 
creditor of a bankrupt, holding two securities there- 
for, after being cited in a proceeding commenced 
against him by the assignee in bankruptcy, by petition, 
to obtain the delivery of the two securities, as being 
unlawfully in his possession, delivered up one of them 
to the assignee in July, 1871. In November, 1872, the 
assignee sued D. to recover the other security, and in 
1877 it was decided in that suit that D. was entitled to 
hold it. There being a deficieucy on the debt, and the 
assignee having collected the security delivered to 
him, D. in 1879, sued the assignee to have its proceeds 
applied onthe debt. Held, that the right of action ac- 
crued to D. in July, 1871, and was barred by the two- 
years’ limitation prescribed in section 2 of the Bank- 
ruptey Act of March 2, 1867 (14 St. 518), and section 
5057 of the Revised Statutes. Doe v. Hyde, Assignee, 
ete. Opinion by Blatchford, J. 

[Decided April 15, 1885.] 


MANDAMUS—FUNDS IN COURT—AWARD OF.—A writ 
of mandamus cannot be had to compel an inferior 
court to pay over to the petitioner funds in such court 
involved in pending litigation, until the cause is de- 
termined, so that it may be known affirmatively how 
such funds are to be disposed of. Hughes, Petitioner. 
Opinion by Waite, C. J. 

[Decided April 6, 1885.] 


EVIDENCE—TESTIMONY OF AGENT AS BINDING PRIN- 
CIPAL — LETTER OF CASHIER.—(1) The declarations 
made by an officer or agent of a corporation in re- 
sponse to timely inquiries properly addressed to him, 
and relating to matters under his charge, in respect to 
which he is authorized in the usual course of business 
to give information, may be given in evidence against 
the corporation. The rule upon this subject has been 
thus laid down by this court: ‘‘ Whatever an agent 
does or says, in reference to the business in which he 
is at the time employed and within the scope of his 
authority, is done or said by the principal, and may be 
proved asif the evidence applied personally to the 
principal.” American Fur Co. v. United States, 2 Pet. 
358. It is because the declaration of an agent is a ver- 
bal act and part of the res geste that it is admissible, 
and whenever what he did is admitted in evidence, 
then it is competent to prove what he said about the 
act while he was doing it. Mechanics’ Bank of Alex- 
andria v. Bank of Columbia, 5 Wheat. 336; Cliquot’s 
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Champagne, 3 Wall. 114; Cooley v. Norton, 4 Cush. 93; 
Hannay v. Stewart, 6 Watts, 487; Garth v. Howard, 8 
Bing. 451; Bank of Monroe v. Field, 2 Hill, 445; Me- 
Genness v. Adriatic Mills, 116 Mass. 177; Morse v. Con- 
necticut River R. Co., 6 Gray, 450; Abb. Tr. Ev. 44 
As cashier, McClure had charge of all the money, se- 
curities, and valuable papers of the bank. Wild v. 
Bank of Passamaquoddy, 3 Mason, 505; Franklin 
Bank v. Steward, 37 Me. 519. It was his duty to sur- 
render securities pledged for the loans of the bank 
upon payment of the loans. Fleckner v. United States 
Bank, 8 Wheat. 360. And although he might not be 
authorized to dispose of the securities of the bank 
without the order of the directors, yet it was within 
the scope of his generv] authority as cashier to receive 
offers for their purchase, and to state whether or not 
the bank owned securities which a customer wanted 
to buy. This naturally fell within his duty as the ex- 
ecutive officer of the bank and the custodian of its as- 
sets. His statement to aperson who was in treaty to 
purchase, that the bank was not the owner of a certain 
security in his manual possession as cashier, was 
clearly within the line of his duty, and was therefore 
binding on the bank. (2) A letter written upon the 
paper of a bank, and by the person showing to be its 
cashier, and appearing with reasonable certainty to re- 
fer to the business of the bank and to the matter in 
controversy, is admissible in evidence when there is 
nothing in the case to show that any other letters 
passed between the writer and the person to whom 
such letter was addressed. First Nat. Bank, ete., v. 
Stewart. Opinion by Woods, J. 


[Decided March 30, 1885.] 


CONSTITUTIONAL LAW—LAW IMPAIRING OBLIGATION 
OF CONTRACTS — TAXATION OF RAILROAD COMPANY— 
EXEMPTION—SUCCESSOR IN INTEREST.-—(1) A railroad 
company, having obtained its charter under a general 
law, which the Constitution of the State granting it 
declares to be subject to legislative alteration and 
amendment, and its certificate of incorporation being 
the conveyance to it by the name it has chosen, as a 
purchaser at a judicial sale and recorded as required, 
does not thereby succeed to the exemption from taxa- 
tion accorded to the company to which it has suc- 
ceeded by such purchase, so as to put it beyond the 
legislative power to subject its property to taxation 
thereafter without impairing the obligation of con- 
tracts. * * * The property to be exempt is the 
property of that company and of no other, and while 
it continues to be the property of that company, and 
no longer. And the exemption is to cease when the 
profits of that particular company have reached the 
limit designated, and that limit is measured by a rat- 
able proportion fixed with reference to the capital to 
be subscribed to form that company and no other. 
Andthere are no words of assignability attached, 
either expressly or by any implication, to this immu- 
nity. The reasons for considering such an exemption 
to be a privilege pertaining to the corporation, and not 
inhering in the property and passing to an assignee, 
were fully stated by Mr. Justice Field in delivering 
the opinion of the court in the case of Morgan v. Lou- 
isiana, 93 U.S. 217,and have been uniformly applied 
to similar cases subsequently. Wilson v. Gaines, 103 
U.S. 417; Louisville & N. R. Co. v. Palmes, 109 id. 
244; Memphis & L. R. R. Co. v. Railroad Com’rs, 112 id. 
609; St. Louis, I. M. & S. R. Co. v. Railroad Com’rs, 
113 id. 465. And the circumstances of the case 
distinguish it from that of Humphrey vy. Pegues, 
16 Wall. 244. (2) An exemption from taxation upon 


certain conditions granted by charter to a certain cor- 
poration specifically named, does not necessarily ac- 
crue to a new corporation which, under another name, 





succeeds to the old corporation as purchaser. * * * 
It can in no sense be regarded as the identical corpor- 
ate body, of which it became the successor, merely 
discharged by a process of insolvency from further 
liability for past debts, which is the view pressed upon 
us in argument by counsel for plaintiff in error. Tke 
language of the statutes expressly contradicts this as- 
sumption. The old corporation in terms is dissolved. 
The purchasers are as explicitly declared to becomea 
corporation, and its corporate powers are conferred by 
reference to those which had belonged to their prede- 
cessors. The language of the law, the reason involved 
in its provisions, and the precedents of cases heretofore 
decided by this court, foreclose further controversy 
on this point. Shields v. Ohio, 95 U. S. 319; Railroad 
Co. v. Maine, 96 id. 499; Railroad Co. v. Georgia, 98 
id. 359; Louisville & N. R. Co. v. Palmes, 109 id. 244. 
Chespeake, etc., Railroad Co. vy. Miller. Opinion by 
Matthews, J. 

(Decided April 6, 1885.] 


PRACTICE—JUDGMENT PRO CONFESSO—CONFESSION 
OF FACTS PROPERLY PLEADED— FORCE OF DECREE.— 
A confession of facts properly pleaded dispenses with 
proof of those facts, and is as effective for the pur- 
poses of the suit as if the facts were proved; and a de- 
cree pro confesso regards the statements of the bill as 
confessed. By the early practice of the civil law, fail- 
ure to appear at the day to which the cause was ad- 
journed was deemed a confession of the action; but in 
later times this rule was changed, so that the plaintiff, 
notwithstanding the contumacy of the defendant,only 
obtained judgment in accordance with the truth of 
the case as established by an ex parte examination. 
Keller Proced. Rom.,§ 69. The original practice of the 
English court of chancery was in accordance with the 
later Roman law. Hawkins v. Crook, 2 P. Wms. 556. 
But for at least two centuries past, bills have been 
taken pro confesso for contumacy. Id. Chief Baron 
Gilbert says: ‘‘ Where aman appears by his clerk in 
court, and after lies in prison, and is brought up three 
times to court by habeas corpus, and has the bill read 
to him, and refuses to answer, such public refusal in 
court does amount to the confession of the whole bill. 
Secondly. When a person appears and departs with- 
out answering, and the whole process of the court has 
been awarded against him after his appearance and de- 
parture, to the sequestration; there also the bill is 
taken pro confesso, because it is presumed to be true 
when he has appeared, and departs in despite of the 
court, and withstands all its process without answer- 
ing.’’ Forum Rom. 36. Lord Hardwicke likened a 
decree pro confesso to a judgment by nil dicit at com- 
mon law, and to judgment for plaintiff on demurrer to 
the defendant’s plea. Davis v. Davis,2 Atk. 21. It 
was said in Hawkins v. Crook, qua supra, and quoted 
in 2 Eq. Cas. Abr. 179, that “the method in equity of 
taking a bill pro confesso is consonant to the rule and 
practice of the courts atlaw, where if the defendant 
makes default by nil dicit, judgment is immediately 
given in debt, or in all cases where the thing demanded 
is certain; but where the matter sued for consists in 
damages, a judgment interlocutory is given; after 
which a writ of inquiry goes to ascertain the damages, 
and then the judgment follows.” The strict analogy 
of this proceeding in actions of law to a general decree 
pro confessoin equity in favor of the complainant, 
with a reference to a master to take a necessary ac- 
count, or to assess unliquidated damages, is obvious 
and striking. A carefully prepared history of the 
practice and effect of taking bills pro confesso is given 
in Williams v. Corwin, Hopk. Ch. 471, by Hoffman, 
master, in areport made to Chancellor Sanford, of 
New York, in which the conclusion come to (and 
adopted by the chancellor), as to the effect of taking a 
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bill pro confesso, was that ‘‘when the allegations of a 
bill are distinct and positive, and the bill is taken as 
confessed, such allegations are taken as true, without 
proofs,”’ and a decree will be made accordingly; but 
“* where the allegations of a bill are indefinite, or the 
demand of the complainant is in its nature uncertain, 
the certainty requisite to a proper decree must be af- 
forded by proofs. The bill, when confessed by the de- 
fault of the defendant, is taken to be true in all mat- 
ters alleged with sufficient certainty; but in respect to 
matters not alleged with due certainty, or subjects 
which from their nature and the course of the court 
require an examination of details, the obligation to 
furnish proofs rests on the complainant.’’ We may 
properly say therefore that to take a bill pro confesso 
is to order it to stand as if its statements were con- 
fessed to be true; and thata decree pro confesso isa 
decree based on such statements, assumed to be true 
(1 Smith Ch. Pr. 153), and such a decree is as binding 
and conclusive as any decree rendered in the most 
solemn manner. ‘‘1t cannot be impeached collaterally, 
but only upon a bill of review, or [a bill] to set it aside 
for fraud.”’ 1 Daniell Ch. Pr. (1st ed.) 606; Ogilvie v. 
Herne, 13 Ves. 563. In the English practice, it is true, 
as it existed at the time of the adoption of our present 
rules (in 1842), the defendant, after a decree pro con- 
fesso and a reference for an account, was entitled to 
appear before the master and to have notice of and 
take part in the proceedings, provided he obtairied an 
order of the court for that purpose, which would be 
granted on terms. 2 Daniell Ch. Pr. (1st ed.) 804; 
id. (2d ed. by Perkins) 1358; Heyn v. Heyn, Jac. 49. 
The former practice in the court of chancery of New 
York was substantially the same. 1 Hoff. Ch. Pr. 520; 
1 Barb. Ch. Pr. 479. In New Jersey, except in plain 
cases of decree for foreclosure of a mortgage (where no 
reference is required), the matter is left to the discre- 
tion of the court. Sometimes notice is ordered to be 
given to the defendant to attend before the master, 
and sometimes not; as it is also in the chancellor’s dis- 
cretion to order a bill to be taken pro confesso for a 
default, or to orderthe complainant to take proofs to 
sustain the allegations of the bill. Nixon’s Digest, 
“* Art. Chancery,” §21;Gen. Ord.in Chancery, XIV, 
3-7; Brundage v. Goodfellow, 8 N. J. Eq. 513. As we 
have seen, by our eighteenth rule in equity, it is pro- 
vided that if the defendant make default in not filing 
his plea, demurrer, or answer in proper time, the 
plaintiff may, as one alternative, enter an order as of 
course that the bill be taken pro confesso, “and there- 
upon the cause shall be proceeded in ex parte.’’ The 
old rules, adopted in 1822, did not contain this ex parte 
clause: they simply declared that if the defendant 
failed to appear and file his answer within three 
months after appearance day, the plaintiff might take 
the bill for confessed, and that the matter thereof 
should be decreed accordingly; the decree to be abso- 
lute unless cause should be shown at the next term. See 
Equity Rules VI, and X, of 1882, 7 Wheat. vii., and 
Pendleton v. Evans, 4 Wash. C. C. 366; O’Hara v. 
MacConnell, 93 U. 8. 150. Under these rules the Eng 
lish practice was left to govern the subsequent course 
of proceeding, by which, as we have seen, the defend- 
ant might have an order to permit him to appear be- 
fore the masterand be entitled to notice. Whether 
under the present rules a different practice was in- 
tended to be introduced, isa question which it is not 
necessary to decide in this case. Thomson v. Wooster. 
Opinion by Bradley, J. 

[Decided March 30, 1885.] 

UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





MUNICIPAL CORPORATION—MISAPPROPRIATION OF 
FUNDS—ULTRA VIRES.—An ordinance making an ap- 








*Appearing in 2 Federal Reporter. 








propriation of the funds of a city, derived from taxa- 
tion, for purposes wholly beyond the purview of mu- 
nicipal government, is a wrongful appropriation of the 
funds held in trust for the tax payers and people to 
pay the alimony and legitimate expenses of the city, 
and is in short ultra vires, illegal, null and void. See 
acts La. 1882, No. 20, pp. 20, 21, §§ 7, 8; 1 Dill. Corp., § 
52 et set. ; Hood v. Lynn, 1 Allen, 103; Tash v. Adams, 
10 Cush. 252; Claflin v. Hopkinton, 4 Gray, 502; Mur- 
phy v.Jacksonville, 18 Fla. 318; Grant Co. v. Bradford, 
72 Ind. 455; Henderson v. Covington, 14 Bush, 312; 
Cornell v. Guilford, 1 Den. 510; Hodges v. Buffalo, 2 
id. 110; Halstead v. Mayor, ete., of New York, 3 N.Y. 
433; New London v. Brainard, 22 Conn. 552. The 
principle that a municipal corporation can have no 
other power than those derived from constitutional or 
legislative grants, expressly or by necessary implica- 
tion, is well settled in Louisiana, and is settled for the 
city of New Orleans, in Guillotte v. New Orleans, 12 
La. Ann. 432. The illegality and nullity of the ordi- 
nance being clear, the question remaining for decision 
is as to the jurisdiction and propriety of an injunction 
in this particular case. ‘In this country the right of 
property holders or taxable inhabitants to resort to 
equity to restrain municipal corporations and their 
officers from transcending their lawful powers or vio- 
lating their legal duties, in any mode which will inju- 
riously affect the tax payers—such as making an unau- 
thorized appropriation of the corporate funds,or an ille- 
gal disposition of the corporate property, or levying 
and collecting void and illegal taxes and assessments 
upon real property under circumstances presently to 
be explained—has been affirmed or recognized in nu- 
merous cases in many of the States. It is the prevail- 
ing doctrine on this subject.’’ Dill. Mun. Corp., §731. 
In New London v. Brainard, 22 Conn. 552, which was 
a case of injunction to restrain appropriation to cele- 
brate the Fourth of July, the Supreme Court of Con- 
necticut, in holding that a citizen and taxpayer is en- 
titled to an injunction to restrain an illegal appropria- 
tion of the money of the city, said in substance that it 
isso, because the city corporation holds its moneys for 
the corporators, to be expended for legitimate corpo- 
rate purposes; and a misappropriation of these funds 
isan injury to the tax payer, for which no other rem- 
edy is so effectual or appropriate. See Dill., § 732 et 
seq., for the many cases sustaining this doctrine. And 
in Crampton v. Zabriskie, 101 U. S. 609, the Supreme 
Court of the United States seem to indorse fully the 
position of Dillon. Cir. Ct. Ed. La. The Liberly Bell. 
Opinion by Pardee, J. 

[Decided June 4, 1885.] 


RECEtVER—INTERFERENCE OF STRIKERS—INDUC- 
ING EMPLOYEES TO LEAVE SERVICE—CONTEMPT—CON- 
SPIRACY TO DO UNLAWFUL ACT—LIABILITY OF ALL 
FOR ACTS OF INDIVIDUAL CONSPIRATOR.—(1) Where 
employees of a railroad company that is in the hands of 
areceiver appointed by the court, are dissatisfied with 
the wages paid by the receiver, they may abandon the 
employment, and by persuasion or argument induce 
other employees to do the same; but if they resort to 
threats or violence to induce the others to leave, or 
accomplish their purpose, without actual violence, by 
overawing the others by preconcerted demonstrations 
of force, and thus prevent the receiver from operating 
the road, they are guilty of a contempt of court, and 
may be punished for their unlawful acts. (2) Where 
a party of men combine with intent to do an unlawful 
thing, and in the prosecution of that unlawful intent 
one of the party goes a step beyond the balance of the 
party, and does acts which the balance do not theme 
selves perform, are all responsible for what the one 
does. It is essential however that there should be a 
concert of action—an agreement to do some unlawful 
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thing. Cir. Ct. D. Col., 1885. United States v. Kane. 
Opinion by Brewer, J. 


SHIP AND SHIPPING—COLLISION — DAMAGES FOR 
DEATHS OF RELATIVES.—Relatives of persons whose 
lives have been lost by reason of acollision upon the 
high seas are entitled to recover, under the general 
admiralty law, from the offending vessel damages for 
the loss of the society and support of their deceased 
relatives, and for the value of their personal effects. 
Cir. Ct. E. D. La. Carladotter v. The E. B. Ward, Jr. 
Opinion by Pardee, J. 

[Decided March 27, 1885.] 


ASSIGNMENT FOR CREDITORS — PREFERENCES — 
STRICTLY CONSTRUED.—Deeds of preferences are to be 
construed strictly. They are in conflict with that 
prime and favorite maxim of chancery courts that 
‘equality is equity.’’ When they fail to make con- 
veyance of property to creditors intended to be pre- 
ferred over others, it is neither the duty nor disposi- 
tion of the courts to supply by construction phrases 
necessary to effect their purposes. If express and ap- 
propriate language is wanting in them for such pur- 
pose, then the grant fails and falls. Authority is not 
wanting for the propositions of law thus announced. 
Sée Smith v. Post, 3 Thomp. & C. 647; Prince v. Shep- 
ard, 9 Pick. 184; Greene v. Morse, 4 Barb. 244, 345; 
Tate v. Liggatt, 2 Leigh, 106. Inthe case of Prince v. 
Shepard Chief Justice Parker said: ‘*‘ We also con- 
sider this deed as capable of being construed as a sev- 
eral conveyance to each of the grantees in proportion 
to his debt.’” The learned judge was commenting on 
a deed in which the Princes had, by deed of assign- 
ment, secured a debt which was bona fide,and had 
also secured a debt to one Hodges, which was fictitious 
and fraudulent, as in the caseat bar. The chief jus- 
tice continued: ‘‘ The attaching officer had a right to 
attach,as belonging to the debtors,so much of the prop- 
erty as was fraudulently assigned to Hodges, that 
being still, in regard to the creditors, left in the 
Princes,’”’ etc. As showing that in the event of a 
grant in favor of a fraudulent and fictitious claim 
being embodied in a deed it is no grant at all, the 
property pretended to be conveyed remaining in the 
grantor as absolutely as if no deed had been made, see 
Prince v. Shepard, supra; Shipe v. Repass, 28 Gratt. 
729; Boynton v. McNeal, 31 id. 462; Cox v. Wilder, 2 
Dill. 45. Cir. Ct. E. D. Va. Market Nat. Bank v. Hof- 
heimer. Opinion by Hughes, J. 

[Decided Dec., 1884.] 


WAREHOUSEMAN—ADVERSE CLAIMANTS OF GOODS— 
INTERPLEADER. — A warehouseman whose lien for 
storage is not disputed cannot maintain a bill of inter- 
pleader to protect himself against the claim of his 
bailor and that of a third person who asserts an adverse 
title to the goods stored with him as against the 
bailor, but must defend himself at law. It is sufficient 
to refer to Crawshay v. Thornton, 2 Mylne & C. 1; 
Marvin v. Ellwood, 11 Paige, 365; First Nat. Bank v. 
Bininger, 26 N. J. Eq. 345. The hardship of the case 
has frequently been adverted to by the authorities; and 
in England a remedy has been given by statute. Com. 
Law Proc., Act 1860, § 12. See Attenborough v. St. Kath- 
arine’s Dock Co., 3 C. P. Div. 373, 877; id. 450. As is 
said by Judge Story: ‘“‘ The party holding the property 
must defend himself as wellas he can at law, and he 
is not entitled to the assistance of a court of equity, 
for that would be toassume the right to try merely 
legal titles upon a controversy between different par- 
ties where there is no privity of contract between 
them and the third person who calls for an inter- 
pleader.” Story Eq., §820. Cir. Ct. S. D.N.Y. Bart- 
lett v. The Sultan. Opinion by Wallace, J. 


[Decided March, 1885.] 








JURISDICTION — CrrcvIT COURT — ATTACHMENT — 
FOREIGN CORPORATIONS.—Defendant corporations, or- 
ganized under the laws of Maine, but having their 
principal] place of business in Massachusetts, where a 
majority of their officers and directors resided, were 
sued in the Circuit Court for the District of Massachu- 
setts; the writs being served by attachment of corpo- 
rate property within the latter State, and by service 
on the corporate officers. Held, on pleas to the juris- 
diction, that the court had no jurisdiction. The act 
of 1875 (18 St. 470), following the eleventh section of 
the judiciary act of 1879, provides that no civil suit 
shall be brought against any person in any other dis- 
trict than that whereof he is an inhabitant, or shall 
be found at the time of serving the writ. Courts of 
the United States cannot acquire jurisdiction by an 
attachment of property merely, but there must be a 
personal service of the writ or process upon the de- 
fendant, or a voluntary appearance. Pennoyer v. Neff, 
95 U. 8.714; Ex parte Railway Co., 103 id. 794; Nazro 
v. Cragin, 3 Dill. 474; Parsons v. Howard, 2 Woods, 1; 
Anderson v. Shaffer, 10 Fed. Rep. 266; Mohr & Mohr 
Distilling Co. v. Insurance Co., 12 id. 474; Saddler v. 
Hudson, 2 Curt. 7. lt is evident therefore that the 
court could not acquire jurisdiction simply by the at- 
tachment of the property of the defendant corpora- 
tions under the provisions of the Massachusetts stat- 
ute. Gen. St., ch. 105, §28. The general rule is that a 
corporation cannot migrate beyond the State by whose 
laws it is created. Day v. India Rubber Co., 1 
Blatchf. 628. But this rule has been modified, and it 
is now held that a corporation may be found in a for- 
eign State, within the meaning of the Federal law, 
when it exercised its powers by express consent of the 
Legislature of such State (Railroad Co. v. Harris, 12 
Wall. 65); or when it is required by a general law of 
the State to appoint an agent for the service of process 
as acondition to the transaction of business within 
the State (Lafayette Ins. Co. v. French, 18 How. 404; 
Ex parte Schollenberger, 96 U. S. 369), or when, under 
agenerallaw of the State, foreign corporations are 
made liable to suit without the appointment of an 
agent for that particular purpose. Williams v. Em- 
pire Transp. Co., 14 O. G. 523; Wilson Packing Co. v, 
Hunter, 7 Rep. 455; St. Clair v. Cox, 106 U.S. 350; 
A corporation of one State cannot do _ bus- 
iness in another State without the latter’s 
consent, expressed or implied; and that consent 
may be accompanied with such conditions as it may 
think proper to impose. St. Clair v. Cox, supra. When 
the State by local law provides that foreign corpora- 
tions doing business in the State shall be amenable to 
suit, such foreign corporations thereafter carrying on 
business in the State are liable to suit. But clearly, by 
the great weight of authority, this rule has not been 
extended so as to permit a corporation to be sued in a 
foreign State because it carries on business there, in 
theabsence of a State law authorizing such suit. The 
Supreme Court say, in Lafayette Ins. Co. v. French: 
““We limit our decision to the case of a corporation 
acting in a State foreign to its existence under a law 
of that State, which recognized its existence for the 
purposes of making contracts, and being sued on them 
through notice to its contracting agents.’’ In Rail- 
road Co. v. Harris the court said: ‘‘It [the corpora- 
tion] cannot migrate, but may exercise its authority 
in a foreign territory upon such conditions as may be 
prescribed by the law of the place. One of these con- 
ditions may be that it shall consent to be sued there. 
If it do business there, it will be presumed to have as- 
sented.’”’ Chief Justice Waite thus defines the rule in 
Railroad Co. v. Koontz, 104 U. 8.5: “It is well set- 
tled that a corporation of one State doing business in 
another is suable where its business is done, ifthe laws 
make provision to that effect.’’ Perhaps the latest ex- 
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pression of the Supreme Court on the subject is in 
New England Mut. L. Ins. Co. v. Woodworth, 111 U. 
S. 188; where Mr. Justice Blatchford says: 
“In the courts of the United States it is 
held that a corporation of one State, doing busi- 
ness in another, is suable in the courts of the United 
States established in the latter State, if the laws of that 
State so provide, and in the manner provided by those 
laws.”’ See also Eaton v. St. Louis, Shakspear Min. & 
8. Co., 7 Fed. Rep. 139; West v. Home Ins. Co., 18 id. 
622. At the time these suits were brought Massachu- 
setts had no local law making foreign corporations do- 
ing business in the State amenable to suits, except for- 
eign insurance companies, and except the provisions in 
relation to attachment, ‘which under a well-settled 
rule could not give this court jurisdiction. Recently 
however, feeling the necessity for such alaw, a statute 
has been passed requiring all foreign corporations do- 
ing business in the State to appoint an agent upon 
whom service can be made. Act 1884, ch. 320. The 
plaintiffs rely upon the case of Hayden v. Androscog- 
gin Mills, 1 Fed. Rep. 93. A similar question of juris- 
diction there arose on a motion to dismiss, 
and the decision was based primarily on the 
impropriety of the motion. Judge Lowell 
however goes on t» discuss the merits of the 
question, and while ke intimates at the close that if 
the question was brought upin some new form, his de- 
cision might be different, yet he gives it as his opinion 
that a foreign trading corporation doing business in 
the State of Massachusetts may be sued in the Circuit 
Court by summons duly served upon an officer of the 
company, the fact of attachment being immaterial. 
We cannot adopt this view in the light of what we be- 
lieve to be the great weight of authority on this ques- 
tion. Cir. Ct. D. Mass. Boston Electric Co. v. Elec- 
tric Gas Lighting Co.; Same v. New England Electric 
Manuf'g Co. Opinion by Colt, J. 

[Decided May 20, 1885.] 


COURT ABSTRACT. 
TENANTS IN COMMON—ACCOUNTING FOR RENTS—RE- 
CEIVER.—It is the right of a tenant in common to oc- 
cupy the common property, and such occupancy aloue 
does not render him liable for rent. Such liability, if 
it existed, would tend to deter each tenant in common 
from occupying, and might keep the property vacant. 
Austin v. Barrett, 44 Iowa, 488; Reynolds v. Wilmeth, 
45 id. 693; Israel v. Israel, 30 Md. 124. If the occupy- 
ing tenant should refuse to allow his co-tenant to oc- 
cupy with him, such refusal might be deemed an ous- 
ter (Noble v. McFarland, 51 Ill. 226), and in case of an 
ouster the occupying tenant may be held liable to ac- 
count. Sears v. Sellew, 28 Iowa, 501. If in the case at 
bar the defendant is occupying under such circum- 
stances that he is not liable to account, it follows that 
he has done no wrong, and such mere occupancy does 
not afford a ground for the appointment of a receiver. 
If it were otherwise, it would follow that whenever a 
tenant in common enters upon the common property 
his co-tenant might have a receiver. We do not say 
that there might not be a case where a tenant in com- 
mon out of possession would be entitled to a receiver. 
Perhaps it would be if the occupying tenant was occu- 
pyivg under such circumstances that he was liable to 
account, and was at the sama time irresponsible. Var- 
num v. Leek. Opinion by Adams, J. 
[Decided April 22, 1885.] 


WILL—CONSTRUCTION—LIFE ESTATE.—T. devised all 
the rest and residue of his property, after pay- 
ment of debts and certain legacies, in the following 
words: ‘To wy present wife, C. A., all my estate, and 
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all of which 1 may die seized or possessed, to be by her 
held,owned and possessed during her natural life; and 
at her death it 1s my will, wish and desire that it shall 
descend tu her own children, S. T. and A. T., share 
and share alike; and I hereby will and bequeath it to 
them, subject to the devise thereinbefore made to my 
said wife, C. A., and subject to all her just rights by 
virtue of such devise.’’ Held, that the wife teok only a 
life estate in the property. Lowrie v. Ryland. Opin- 
ion by Adams, J. 

[Decided March 20, 1885.] 


CONTRACT—OPTION—NO DELIVERY CONTEMPLATED. 
—It is well settled that when the parties to an execu- 
tory contract for the sale of property intend that there 
shall be no delivery thereof, but that the transaction 
shall be settled, by the payment of the difference be- 
tween the contract price and the market price of the 
commodity at the time fixed, the contract is void. 
Gregory v. Wattowa, 58 Iowa,71L; Murry v. Ochel- 
tree, 59 id. 435; Pixley v. Boynton, 79 Ill. 353; Logan 
v. Musick, 81 id. 415; Corbett v. Underwood, 83 id. 
824; Bigelow v. Benedict, 70 N. Y. 202. See also Irwin 
v. Williar, 110 U. S. 499; Thompson v. Cum- 
mings, 68 Ga. 125; Barnard v. Backhaus, 
52 Wis. 593; Flagg v. Baldwin, 38 N. J. Eq. 219; 48 
Am. Rep. 308. First Nat. Bank v. Oskaloosa Packing 
Co Opinion by Rothrock, J. 

[Decided April 23, 1885.] 

NEW TRIAL—VIEW BY JURY—MISCONDUCT OF PARTY 
—FEEDING JURORS.—Where a jury was sent in charge 
of a bailiff of the District Court, with the sheriff and 
county surveyor, a distance of eight miles, to view and 
examine real estate alleged to be damaged by the over- 
flow of water, aud while examining the land, it being 
noon, the bailiff, by order of the sheriff, procured and 
caused dinner to be served at the house of defendant 
in error, without his solicitation or the solicitation of 
the jury, there being no other convenient place to pro- 
cure it, the dinner being obtained by the bailiff, to be 
paid for by him, and where in such case it was affirma- 
tively shown that the defendant in error had no con- 
versation with the jury upon the subject of the case 
on trial, it was held, that no misconduct on the part of 
the defendant in error or jury was shown which would 
require a new trial. The case of Ensign v. Harney, 15 
Neb. 330, is relied upon by plaintiffin error as a case 
in point, and it is insisted that the rule stated in that 
case must result in a reversal of the judgment in this 
case. But such is not our view. In that case a favor 
was received by the juror directly from the counsel of 
one of the parties, and the court says: “To permit 
him to accept favors from either party was to put him 
under obligations to such party, the tendency of which 
was to bias his judgment.’’ As we have seen, the rule 
there laid down has no application to the case at bar. 
There was no misconduct on the part of the defendant 
inerror. It is not shown that he furnished the dinner 
to the jury, or caused it to be furnished. There was 
no misconduct on the part of the jury, for they re- 
ceived no favor at the hands of the defendant in error. 
No improper or undue influence was exerted over 
them, and they were not in a position which made 
them liable to such influences. See ‘*Vilson v. Abra- 
hams, 1 Hill, 210; Hil. N. T.,§8, p. 204. Johnson v. 
Greim. Opinion by Reese, J. 

[Decided April 29, 1885. ] 
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of equity will not enjoin a judgment at law merely on 
the ground that the process in the suit in which the 
judgment was rendered was not served on the defend- 
ant. ‘To justify the interposition of a court of equity 
in such a case, it must be further shown that if the re- 
lief sought be granted, a different result will be ob- 
tained from that already adjudged by the void judg- 
ment. Freeman in his work on Judgments (§ 498), 
thus states the result of the authorities: ‘ It has been 
held that a judgment rendered without service of pro- 
cess, and without the knowledge of the defendant, 
may be relieved against without any showing on the 
question of merits, for the reason that in such a case 
the injury consists in the rendition of a judgment 
against a party without notice and opportunity of de- 
fense, and that it is unjust and unconscientious to at- 
tempt to enforce a judgment so obtained,” and for 
this he refers, in a note, to the Tennessee cases. Bell 
y. Williams, 1 Head, 229; Ridgeway v. Bank of Tenn., 
11 Humph. 523. ‘ But,’’ he adds, ‘‘the better estab- 
lished rule undoubtedly is, that notwithstanding an 
alleged want of service of process, a court of equity 
will not interfere to set aside a judgment until it ap- 
pears that the result will be other or different from 
that already reached,” and to sustain this he cites, in 
anote, Taggart v. Wood, 20 Iowa, 236; Gregory v. 
Ford, 14 Cal. 138; Fowler v. Lee, 10 Gill & Johns. 863; 
Piggott v. Adkins, 3G. Greene (Iowa), 427, and Craw- 
ford vy. White, 17 Lowa, 560. An examination of these 
cases will show they sustain the autbor’s position. In 
Secor v. Woodward,8 Ala.500,the court said: *‘A court of 
equity has no jurisdiction to enjoin a judgment at law 
merely because the process in that court has not been 
served on the aefendant. It is necessary further to 
show that the party, by the irregularity, has been pre- 
cluded from urging a valid defense.’’ And to the 
same effect was the ruling in Crofts vy. Dexter, 8 Ala. 
767; Gardner vy. Jenkins, 14 Md. 58; Harris v. Gwin, 10 
Sm. & Mar. 563. Colson vy. Leitch. Opinion by Schol- 
field, J. 


NEGLIGENCE—JOINT AND SEVERAL LIABILITY.—For 
separate acts of trespass separately done, or for posi- 
tive acts negligently done, although a single injury is 
inflicted, the parties cannot be jointly held liable to 
the party injured. If there is no concert of action— 
no common intent—there is no joint liability. This 
rule is very well settled by authority: Hilliard on 
Torts, § 10, p. 315; Nav. Railroad and Coal Co. y. Rich- 
ards, 57 Penn. St. 142; Shearman & Redfield on Neg- 
58; Bard v. Yohn, 26 Penn. St. 482. But a different 
principle applies where the injury is the result ofa 
neglect to perform acommon duty resting on two or 
more persons, although there may be no concert of ac. 
tion between them. In such cases the party injured 
may have his election to sueall parties owing the com- 
mon duty, or each separately, treating the liability as 
joint or separate. A familiar case illustrating the 
principle is, where a person is injured by the falling 
of a party wall erected on the dividing line between 
two lots owned by different persons, the action is 
maintainable jointly against both owners. It is for 
the reason it was a common duty of both owners to 
make the repairs. Another instance is, where a pas- 
senger is injured by a negligent collision of the trains 
of tworailroad companies, he may maintain one ac- 
tion against both. And soit has been held an action 
may be maintained jointly against towns, where the 
law will authorize such an action, for an injury result. 
ing from the insufficiency of a bridge which both towns 
are under an obligation to maintain. Klauder v. Mc- 
Grath, 36 Penn. St. 128; Colegrove v. N. Y., B.N. & 
N. H. R. Co., 6 Duer, 382; Same v. Same, 20 N. 
Y. 492; Peckham v. Burlington, 1 Vt. 34. In Bryant 


v. Bigelow Carpet Co., 1 Mass, 491, it was held where ] 





the negligent acts of two defendants combined to pro- 
duce the injury to plaintiff, a joint action could be 
maintained against both negligent parties. It will be 
seen the rule recognized rests on sound principle, that 
is, where an injury results from the concurrent negli- 
gence of several persons, all being undera common 
duty to observe care, though that duty is separate 
with reference to that which causes the injury, all are 
jointly liable. Applying this principle to the case be- 
ing considered, it would seem to be conclusive as to 
the point made the city and the owner are not jointly 
liable for the injury to plaintiff. If it shall be ascer- 
tained it was the duty of both the owner and the city 
to keep the sidewalk in repair, then the failure to do 
so Was a common neglect, and the case comes precisely 
within the principle stated. Whether both or either 
party was under such duty, depends on facts to be 
found by the jury in the trial court. City of Peoria v. 
Simpson. Opinion by Scott, J. 

CONFLICT OF LAWS—INSOLVENCY LAWS OF ANOTHER 
Srate.—The courts of this State will not enforce the 
insolvent laws of another State by giving effect toa 
statutory assignment of the effects of a debtor resid- 
ing in such other State, even as against an attaching 
creditor of the same State of the debtor. A question 
similar in principle arose at an early day in New York 
in Abraham y. Plestero, 3 Wend. 538, where a bauk- 
rupt had absconded from England, bringing certain 
property with him to New York, which was there at- 
tached by creditors resident of England,and the as- 
signee, under a foreign commission of bankruptcy, 
sought the aid of our courts to enforce his claims to 
the property. The right of the assignee to hold the 
property was denied. In the decision of the case 
Senator Oliver said: “The question here is, whether 
the comity of uations, or in other words, the enlight- 
ened and liberal principles of jurisprudence, require 
that we shall enforce the bankrupt law of a foreign 
nation by giving effect to a statutory assignment. 
* * * Qn the whole, I subscribe to the opinion of 
Marshall, C. J., in 5 Cranch, 289, that the bankrupt 
law of a foreign country is incapable of operating a 
legal transfer of property in the United States. * * * 
The obligation of acontract is universal, and may be 
enforced wherever the contracting party may be 
found. Not so a municipal law, which no country 
other than that which enacted it is bound to enforce.”’ 
Senator Stebbins said: ‘‘It has been determined by 
the Supreme Court of the United States, and by the 
State courts of Connecticut, Massachusetts, Pennsyl- 
vania, Maryland, and both the Carolinas, that an as- 
signment under the bankrupt law of England does not 
operate as a legal transfer of the personal property and 
choses in action of the bankrupt in this country.’’ The 
doctrine of Abraham v. Plestero was affirmed in John- 
son v. Hunt, 23 Wend. 87, in an elaborate opinion de- 
livered by Justice Cowen. Referring to the Abraham 
case, it issaid: ‘*The current of the decision, as I 
understand it is, that an assignment in invitum, under 
the laws of one State or Nation, has no operation in 
another, even with respect to its own citizens.’’ See 
also Hibernia Nat. Bank v. Lacombe, 84 N. Y. 367; 
Paine v. Lester, 44 Conn. 196; Kidder v. Tufts, 48 N. 
H. 121; Greene v. Van Buskirk, 7 Wall. 139; Burlock v. 
Taylor, 168 Pick. 335; Willits v. Waite, 25 N. Y. 577. 
Rhawn vy. Pearce. Opinion by Craig, J. 


NEGLIGENCE—DIRECTING VERDICT FOR DEFENDANT 
SERVANT KNOWING OF DANGER.—There may be decis- 
ions to be found which hold that if there is any evi- 
dence--even a scintilla—tending to support the plaint- 
iff’s case, it must be submitted to the jury. But we 
think the more reasonable rule, which has now come 
to be established by the better authority is, that when 
the evidence given at the trial, with all inferences that 
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the jury could justifiably draw from it, is so insuffi- 
cient to support a verdict for the plaintiff, that such a 
verdict, if returned, must be set aside, the court is not 
bound to submit the case to the jury, but may direct 
averdict for the defendant. Pleasants v. Fant. 22 
Wall. 120; Randall v. Baltimore & Ohio R. Co., 109 U. 
S. 478; Metropolitan R. Co. v. Jackson. 3 App. Cas. 193; 
Reed v. Inhabitants of Deerfield, 8 Allen, 524; Skel- 
lenger v. Chicago & Northwestern R. Co., 61 Iowa, 714; 
Martin v. Chambers, 84 Ill. 579; Phillipsv. Dickerson, 
85id. 11. Inthe recent case of Frazer v. Howe, 106 
Ill. 573, this court recognized the rule to be: ‘If there 
is no evidence before the jury ona material issue in 
favor of a party holding the affirmative of that issue, 
on which the jury could, in the eye of the law, reason- 
ably tind in his favor, the court may exclude the evi- 
dence, or direct the jury to find against the party so 
holding the affirmative.”” The evidence shows there 
was amore proper way of doing the work, and one 
which would have been safe. But the liability of the 
defendant does not thence result. In Penn. Co. v. 
Lynch, 90 Ill. 334, this court said, that while there is 
an implied contract between employer and employee 
that the former shall provide suitable means, appli- 
ances and instrumentalities with which to perform the 
labors required of the latter, and also that the latter 
shall be advised by the former of all the dangers in- 
cident to the service of which the latter is not cogniz- 
ant, ‘“‘ yet the failure of the employer in this regard 
furnishes no excuse for the conduct of an employee 
who voluntarily incurs a known danger. He must 
himself use due care and caution to avoid injury. If 
he has full knowledge of all the perils of a particular 
service, he may decline to engage in it, or require that 
it shall first be made safe; but if he does thus enter it 
he assumes the risk, and must bear the consequences.”’ 
And in St. Louis & Southeastern R. Co. v. Britz, 72 
Til. 261, there was approval of the rule laid down in 
Whart. on Neg., § 214, that “‘ when an employee, after 
having the opportunity of becoming acquainted with 
therisksof his situation, accepts them, he cannot 
complain if he is subsequently injured by such ex- 
posure.”’ To thesame effect are Clark v. Chicago, 
Burlington & Quincy R. Co., 92 id. 43, and Camp 
Point Manf. Co. v. Ballou, 71 id. 418. 

Opinion by Sheldon, C. J. 


— - > —-— 
FINANCIAL LAW. 


BANKS — STOPPING PAYMENT OF CHECK. — As 
between the holder of a check for value and 
the drawer thereof, the bank upon which the 
check is drawn standing indifferent, and the drawer 
having an account to his credit in the bank sufficient 
to pay the sum, the check-holder isentitled in equity 
to have the money paid to him to the amount of his 
check, and the drawer cannot arbitrarily stop its pay- 
ment and compel the bank to pay the money to him. 
The bank not objecting, we think it is the plain duty 
ofa court of equity to direct the payment of the check 
out of the fundsin the bank to the credit of the 
drawer. Upon this question courts have differed in 
opinion, but we think both reason and authority are 
in favor of the rule above stated. Risley v. Bank, 83 
N. Y. 318-328; Coates v. Bank, 91 id. 20, 29; Walker v- 
Seigel, 2Cent. Law J. 508; German Savings Inst. v- 
Adae, 8 Fed. Rep. 106; Wheatley v. Strobe, 12 Cal. 92- 
97; Harker v. Anderson, 21 Wend. 372-381; Exchange 
Bank v. McLoon, 73 Me. 498; Bell v. Alexander, 21 
Grat. 1-6; In re Brown, 2 Story, C. C. 502-519; Yeates 
v. Groves, 1 Ves. Jr. 281; Lett v. Morris, 4 Sim. 607; 
Pope v. Huth, 14 Cal. 407; 2 Daniel Neg. Inst., § 1638; 1 
id. 23; Morse Bank. 459, 474; Byles Bills (7th ed.), 14, 
and note; 1 Story Eq. Jur. 1049; Story Prom. N., § 498, 





note 3. These authorities we think fully establish the 
rule, that as between the drawer of a check and the 
holder thereof for value, the drawing and delivery of 
the check operates asan equitable assignment of the 
account or fund upon which it is drawn to the amount 
of the check, and as a consequence such equitable as- 
signment is binding upon the drawer, and he cannot 
avoid it except for some good cause. All the learned 
authors and judges speaking upon the subject say that 
it is a fraud on the part of the drawer of the check to 
make the same, when he knows he has no credit or 
fund to draw upon, and that it is equally a fraud, as 
between him and the person to whom he gives the 
check for value, to withdraw the fund or credit before 
the check is presented for payment. Daniel in his 
work on Negotiable Instruments, says: ‘As between 
drawer and payee on the one side, and the drawee on 
the other, it creates no obligation on the latter to pay 
it, as he has aright to insist on an integral discharge 
of his debt; and if the creditor give a subsequent order 
forthe whole amount, he may pay it with impunity, 
as he thus discharges his whole debt in its entirety at 
once. Butif the payee goes into equity, or if the 
parties are brought therein by any proceeding, so that 
allof them are before the court, the holder of the 
order may enforce it as an equitable assigument as 
against all subsequent claimants, whether by assign- 
ment of the drawer or by legal process served upon 
the drawee.”’ Section 23, p. 20; Yeates v. Groves, 1 
Ves. Jr. 280; Lett v. Morris, 4 Sim. 607; Bradley v. 
Root, 5 Paige, 632; Marine Bank v. Jauncey, 1 Barb. 
486; Harris v. Clark, 3 N. Y. 93-120; Cutts v. Perkins, 
12 Mass. 209. See 3 Lead. Cas. Eq. (8d Am. ed.) 356. 
The reason of this rule is that while the debtor cannot 
be subjected to several actions by several parties to 
recover one debt due to an assignor who has assigned 
the debt to several in distinct parts, without his as- 
sent, in equity all the parties entitled to the whole 
debt due from the debtor are before the court, and he 
is subjected to but one action for the whole debt, 
and the rights of all the parties are settled in one ac- 
tion. The objection therefore to splitting up the 
claim is obviated, and there is no reason why the sev- 
eral assignees of the debt should not have their rights 
settled in such equitable action. All parties entitled 
to any part of the debt due from the bank to the 
firm, orthe receiver of the firm, being before the 
court, and the bank standing indifferent, and willing 
to pay to such party or parties as the court shall di- 
rect, it seems to us that it would be contrary to a fun- 
damental rule of equity to permit the drawer of the 
check to prevent the appropriation of the fund in the 
bank for that purpose, when such act on his part would 
beafraud upon the holder of the check. Sup. Ct. 
Wis., March, 1885. Pease v. Landerner. Opinion by 
Taylor, J. (22 N. W. R. 847.) 


NEW BOOKS AND NEW EDITIONS. 


The Game Laws of the State of New York, carefully revised 
to July, 1885. By Hon. Franklin M. Danaher, counsel of 
the Anglers’ Association of St. Lawrence river. Pub- 
Pees by the American Angler, 252 Broadway, New York. 

~ OO. 

This little pamphlet makes its appearance ‘in sea- 
son,’’ and as the compiler’s work is well done and thor- 
oughly indexed, those who have occasion to consult 
it will not be compelled to “ go fishing”’ for the law. 


EE a 
NOTES. 
Qos a number of distinguished lawyers of the 


city of New York are disporting themselves at 
Richfield Springs. Among others we found Judge 
Green; Col. F. A. Conkling, who presents the prizes 
at the tournaments and horse-races, with eloquent al- 
lusions to Ivanhoe and such; and Mr. Burchard, who 
on graduating at Columbia Law School several years 
ago, achieved fame by reason of his alphabetical posi- 
tion,his case being made by Professor Dwight the test 
one as to admission, to determine who was the “ biger 
man,” he (the Professor) or Judge Noah Davis, 
with discomfiture to the Judge. Mr. Burchard is one 
of the most discriminating and assiduous of the young 
men practicing at the American bar. Surrogate Cal- 
vin was also there, 
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CURRENT TOPICS. 





HE Lauderdale peerage case has been at last de- 
cided in favor of Major Maitland of the Brit- 
ish army in India. The case has much local inter- 
est for us in New York, as it really involved the 
questions whether the Dukes’ Laws of 1665 were 
repealed by the laws of 1683-4, and the effect of a 
resolution of the Assembly of New York in 1691 
declaring all prior acts void. Senator Edmunds, 
Mr. Fowler and Mr. Seward of New York testified 
that the laws of 1665 and 1684, requiring banns or 
a license for a valid marriage, were in force until 
the year 1775 in New York. Mr. Phelps, the 
American minister in London, Mr. Nash and Mr. 
Clarence Cary of New York were of the opinion that 
the laws of 1665 and 1684 were not in force after 
the year 1691. The House of Lords seems to treat 
the law of 1684 as in force, and to assume that it 
required either banns or license as a prerequisite to 
a valid marriage in the province of New York, but 
as there was no proof that the New York marriage 
was not consummated after a publication of banns, 
the lord chancellor presumed that banns had been 
published, and applied the maxim ‘‘ omnia praesu- 
mantur esse rite acta.” We shall look forward with 
some interest to the full report of this case in the 
regular English law reports. 


By the recent death of Judge Dickey of Illinois 
and Judge Okey of Ohio the bench has sustained a 
serious loss. These judges have long been familiar 
to the profession throughout the country, and have 
been recognized as men of ability and learning. 
From the bars of their respective States their great 
services have met with due appreciation, and we 
would pay them a stranger’s tribute. We also note 
the death of Justice Austin of the Hawaiian Su- 
preme Court, who was born at Saratoga Springs, in 
this State, and lived until 1876 in Buffalo. He is 
spoken of by his associates in the highest terms. 


If the decision reported in our Notes of Cases 
this week, from 36th Hun, in the elevated railroad 
case 1s law, it is high time that the Legislature 
should come to the rescue. Such a structure may 
not interfere with air, light and access, and yet 
may completely destroy the market value of a 
dwelling by reason of noise, vibration, dust and 
unsightliness. By reason of such a nuisance its 
occupants may not be able to sleep at night, and 
yet according to this decision they are without 
remedy. If this sort of thing goes on the people 
will be obliged to put the railroads where they 
have put the telegraph wires — underground. 


Voi, 82—No. 4%, 








The American Bar Association will meet at Sara- 
toga Springs on the 19th, 20th and 21st inst. 
The -programme is as follows: President’s Ad- 
dress, by John W. Stevenson, of Kentucky; a 
paper on ‘‘The Distinction between Legislative and 
Judicial Functions,” by Reuben C. Benton, of Min- 
nesota; a paper on ‘‘ The Partition of Powers be- 
tween the Federal and State Governments,” by 
Richard M. Venable, of Maryland; a paper on 
“Care of Trust Securities,’ by Francis Rawle, of 
Pennsylvania; the report of the Special Committee 
on ‘‘ Delays in Judicial Administration,” of which 
David Dudley Field is chairman, and a discussion 
of this report, and also of the papers. Mr. Field’s 
report, with the discussion which it will elicit, 
promises to be the most interesting of the exercises. 


In this hot weather we are refreshed by a breeze 
from the south by the medium of 36 Louisiana An- 
nual Reports. Our old acquaintance, Manning, J., 
continues his fine writing. Thus, in Gordon v. 
Stubbs, p. 636, he observes: ‘‘The business had 
reached a crisis. The prolonged negotiations had 
resulted in no definite arrangement, but an arrange- 
ment must be made, or all was lost. Time pressed. 
Further delay was ruin. Plan after plan had been 
devised, matured, and when on the eve of adop- 
tion and execution had been shivered into atoms 
by hindrances which were not foreseen, or if fore- 
seen, could not be avoided or removed. The situ- 
ation changed every day as rapidly as the shifting 
views of a kaleidoscope. Stubbs was in the thick 
of the fight, managing, arranging, negotiating, 
marshalling all his resources, and directing them. 
The struggle had been going on several weeks. 
The tension of mind consequent upon it was ex- 
treme. Anxiety devoured him. Apprehension of 
failure weighed upon him. Every thought, faculty, 
was absorbed by the impending danger, and was 
employed in finding means of escape. He was in a 
maelstrom which threatened to ingulf large inter- 
ests. * * * Then came the decree from Wash- 
ington like an avalanche from the mountain top, 
like a clap of thunder from out a clear sky. Alarm 
and dismay succeeded the sense of security. There 
was a complete revulsion of feeling.” This is cer- 
tainly very fine. Nothing could be more annoying 
than the situation of a man in a maelstrom, simul- 
taneously threatened by an avalanche and a clap of 
thunder. We don’t see how he could get out of it. 
And then in Corporation of Meriden v. Silverstein, 
p. 917, the same eloquent judge, speaking of a re- 
cent dictum of the lord chief justice of England, 
that christianity is not a part of the common law, 
says: “ This overrules with one fell swoop the Eng- 
lish decisions of a century,” etc. This comparison 
of Lord Coleridge to an overruling hawk is cer- 
tainly strikingly orginal. 


There is also an amusing line of slander and libel 
cases in the same volume. The head-note to Big- 
ney v. Van Benthuysen, p. 88, is a curiosity of re- 
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porting. It is as follows: ‘‘One who habitually li- 
bels others complains with bad grace of being him- 
self libelled, and therefore when two parties engage 
in a newspaper controversy, and hurl abusive epi- 
thets at each other, they are both in the wrong, and 
neither can recover damages from the other. Edit- 
ors of newspapers, and writers for them, have no 
peculiar rights or privileges in this respect, and 
have no more claims to indulgence than others. 
They are held to the same responsibility with any 
other person, and malice on their part is conclu- 
sively inferred if the publication is false. The law 
gives no countenance to the proposition that immu- 
nity can be claimed by an editor or publisher of a 
newspaper if he shall pamper a depraved public ap- 
petite by the publication of falsehoods and calum- 
nies upon private character, nor does it give en- 
couragement to the circulation of defamatory pub- 
lications by protecting the retailers of them. It 
protects the character of a man as studiously as it 
protects his property. One who is himself in fault 
cannot recover damages from another who has re- 
taliated in kind, although the latter was not justi- 
fiable in law, and this holds good in spite of the 
truism that one wrong does not justify another.” 
This is good law, and we hope the graceless editors 
will read it and tremble. In Johnston v. Barrett, 
p. 320, the parties seem to have been inspired by 
mules, for one was sitting on a mule and the other 
behind a mule, when the following occurred: 
“Words passed between plaintiff and defendant 
touching their respective title to the cotton, dur- 
ing which both used language highly offensive. 
Defendant, who was armed with a cocked gun and 
with a pistol, assaulted plaintiff, a man over sev- 
enty years old, punching or pushing him with the 
gun, getting into the wagon, taking cotton from it, 
finally pulling plaintiff by his pants and striking 
him in the face, defying and damning the law, to 
which plaintiff had said he would appeal for re- 
dress. It appears, on the one hand, that during 
the course of the difficulty the plaintiff called the 
defendant various hard names, such as would nat- 
urally wound his feelings and mortify him; while 
on the other hand it is shown that defendant lacked 
no liberality in applying to plaintiff unkind epi- 
thets. The parties finally separated on terms any 
thing but friendly.” As they have a code in Louis- 
jana, we suppose this person who ‘defied and 
damned the law” was a disciple of Messrs. Carter, 
Dwight and J. Bleecker Miller. Then in State v. 
Bienvenue, p. 378, the defendant was convicted of 
libelling the Rev. Cyprien Vénissat, a Catholic 
priest, by charging him with unchastely embracing 
and kissing sundry scholars and religious persons 
of the feminine sex in a certain convent; in short, 
charging the Rev. Cyprien with being a Cyprian. 
The publication was held not to be privileged. 


The same volume assures us that wearing a sun- 
bonnet in the street is not necessarily negligent. 
Shea v. Reems, p. 969. The plaintiff was run over in 





the street, and it was proved that her sun-bonnet 
obstructed her view; but it was also shown that 
the driver saw it, and recklessly drove over her, 
The case states that ‘‘ there was ample room for 
him to have passed on either side of her”— which 
we should be inclined ordinarily to doubt. 





——__>__——. 


NOTES OF CASES. 





[* State v. Chevallier, 36 La, Ann. 81, it was held 

that negative evidence may be superior to posi- 
tive. The court said: ‘‘Evidence of a negative 
nature may, under particular circumstances, not 
only be equal but superior to positive evidence, 
This must always depend upon the question whether 
the negative testimony can be attributed to inat- 
tention, error or defect of memory, and whether 
the witnesses had equal means and opportunities 
for ascertaining the facts to which they testify, and 
exercised the same, Suppose six persons, whose 
sense of hearing is excellent, and who are other- 
wise equally competent, were placed in a room and 
told to watch whether the clock found in it strikes, 
or not, the hour; that faithful to their instructions 
they had so watched when the large hand passed 
over twelve, and had so continued watching for 
five minutes or more, and that when interrogated 
two were to swear that the clock had_ struck 
and four that it had not, it is manifest that it could 
not be claimed that the preponderance should be in 
favor of the testimony of the affirming witnesses. 
The principle is further inapplicable where a nega- 
tive depends on the establishment of an opposite 
fact, such as an alibi, for instance. 1 Stark. Ev., § 
82, p. 516. It has been often held that it is not 
true, as a matter of law, that negative evidence 
may not be sufficient to overbalance positive testi- 
mony. 98 Mass, 381; 18 Ill. 266; 8 Jones (N. C.), 
308. In such cases the jury or judge have to 
weigh, consider and decide for themselves, some- 
what regardless of general rules.” See Moak’s 
Underhill Torts, 319-324; 707, 708. 


In Schroder v. Wanzer, 36 Hun, 423, a lot in Green- 
wood cemetery was purchased by the plaintiff's 
husband for a place for the burial of the plaintiff 
and her husband and their family, and had been 
thereafter greatly improved at her, as well as at 
his expense, and the plaintiff's parents and one of 
her sons and a brother of the husband had been 
buried therein. Thereafter the husband, for a valu- 
able consideration, sold and conveyed the lot toa 
stranger. Held, that the wife could maintain an 
action to restrain the husband from so convey- 
ing the lot, and was entitled to have a judgment 
entered therein specifically devoting the lot to the 
objects for which it had been purchased and im- 
proved. The court said: ‘‘In this respect the case 
was brought within the principle of Lobdell v. Lob- 
dell, 36 N. Y. 827, where a father had verbally 
agreed to convey a piece of land to his son in case 
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he entered upon it and improved it. That, it is 
true, included the entire legal title to the land, but 
if such an agreement can be held valid as it then 
was when it includes the legal title, by the same 
reasoning upon which that can be accomplished, 
its legality is capable of being sustained where the 
agreement to be implied may include an interest 
less than the legal title. The same point was dis- 
cussed in Neale v. Neales, 9 Wall. 1, where it was 
declared that ‘equity protects a parol gift of land 
equally with a parol agreement to sell it, if accom- 
panied by possession and the donee induced by the 
promise to give it has made valuable improvements 
on the property.’ Id. 9, And this rule was fol- 
lowed in the decision of Wiéilliston v. Williston, 41 
Barb. 635. Beyond that it would be offensive to 
the moral sense, and therefore should not be sanc- 
tioned by the court, after these bodies had there 
been buried, to permit this property to be made 
the subject of speculative disposition, with permis- 
sion to the purchaser to remove them from their 
resting place. Such an interference with them was 
not sanctioned by the common law. ing v. Lynn, 
2T. R. 733; Com. v. Cooley, 10 Pick. 387. And it 
was so considered in avery appropriate opinion 
delivered by Mr. Justice Van Vorst in Thompson v. 
Hickey, 8 Abb. N. C. 159. And the conclusion 
then and now arrived at isin no manner impaired 
in its strength by the case of Luutz v. Buckingham, 
4 Lans, 484, in which neither of the controlling 
circumstances was presented which are found in 
this case. The defendant appealing will not be de- 
prived of the money paid by him as a considera- 
tion for the deed by this determination, for as long 
ashe may be unable to obtain the land itself he 
will be at liberty to recover the consideration upon 
arescission of his purchase. Good order, public 
decency and a just regard for the repose of the re- 
mains of the dead require, under the facts of this 
case, that the judgment from which the appeal has 
been taken should be affirmed.” 


The celebrated case of Story v. N. Y. Elevated 
R. Co., 90 N. Y. 122, comes up again, on an appeal 
from an award of damages, in 36 Hun, 427, and it 
was held that they must be limited to the obstruc- 
tion of access, light and air, and that none should 
be awarded for noise, smoke, vibration, ashes or 
dust, or the unsightly appearance of the structure. 
The court said: ‘‘ Assuming that to have been the 
authority which the Legislature possessed over this 
street, if a surface instead of an elevated railroad 
had been provided for, no constitutional right 
whatever would have existed on the part of the 
owner of this property; and he can claim no more 
than that to compensation for annoyance or disturb- 
ance, created by smoke, noise, vibration, ashes, 
dust or cinders, for they would have been no more 
than incidental consequences resulting from the le- 
gal construction and maintenance of the railroad, 
and for such incidental consequences, where the 





business may be carried on with reasonable and 


proper care, no right of action exists on the part of 
the party complaining of such annoyances. Bellin- 
ger v. N. Y. Central, ete., R. Co., 23 N. Y. 42; Gould 
v. Hudson River R. Co., 6N. Y. 522; Matter of 
Union Village, ete., R. Co., 53 Barb. 457; Porter v. 
North Missouri R. Co., 33 Mo. 128; Murphy v. City 
of Chicago, 29 Tll. 279, 286. And building the 
railroad above the surface of the street will not 
render the company liable for these annoyances, 
when no such liability would have arisen if it had 
been laid upon the surface. But it is solely because 
of the fact that the railroad has been built above 
the street that the right of the owner of this prop- 
erty to compensation has arisen, and under the au- 
thorities determining the extent of that right these 
incidental disturbances and annoyances are not re- 
quired to be included. It is true that a different 
rule was sanctioned in Matter of Utica, ete., R. Co., 
56 Barb. 456, but that case proceeded upon a de- 
parture from what had previously been, and has 
since also been followed as the correct legal princi- 
ple to be applied and observed. And upon this sub- 
ject it has been very generally held that the extent of 
the owner’s right is to be compensated for the prop- 
erty actually taken, and the reduction in value of 
the residue of his property by the fact of the tak- 
ing of a part of it. That satisfies and includes all 
that is contained in the constitutional requirement. 
It is to compensate him for what may be taken 
from him under the authority of the Constitution 
and the law, and not to remunerate him for any in- 
cidental damages or annoyances afterward arising 
from the use of the property itself, occasioned by 
want of care or skill on the part of the party tak- 
ing and using the property, or by the direction or 
force of the wind or the state of the atmosphere. 
This was the rule adopted in Troy and Boston R. 
Co. v. Lee, 138 Barb. 169, and it was followed in 
Canandaigua, ete., R. Co. v. Payne, 16 id. 2738; Al- 
bany, Northern R. Co. v. Lansing, id. 69; and sanc- 
tioned and sustained by Henderson v. New York 
Central R. Co., 78 N. Y. 428; Matter of Union Vil- 
lage, ete., R. Co., 53 Barb. 457; Albany and Susque- 
hanna R. Co. v. Dayton, 10 Abb. (N. 8.) 188; Tay- 
lor v. Metropolitan Elevated R. Co., 50 N. Y. Supr. 
Ct. 311, 333; Black River, etc., R. Co. v. Barnard, 
9 Hun, 104; and Matter of Boston Road, 27 id. 409. 
And it isin no manner in conflict with any thing 
that was said or decided in Matter of New York 
Central, etc., R. Co., 6 Hun, 149. These authori- 
ties all fail to sustain the decision made in the Mat- 
ter of Utica, ete., R. Co., supra, and prescribe a rule 
to be observed and followed, excluding the right 
of the owner to compensation, because in the man- 
agement of the business of the railroad constructed 
in front of his premises, their occupants may be 
disturbed by noise or the vibration of the building, 
or annoyed by smoke, ashes, dust, steam or cinders, 
or by the unsightly appearance of the structure 
itself.” 
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MALICIOUS PROSECUTION OF CIVIL SUIT. 
I. 

HE strong analogy existing between the prosecution 
on the one hand of acivil, and on the other of a 
criminal proceeding, with malice and without proba- 
ble cause, would seem to indicate that the liability of 
the unsuccessful party, who is instigated by malice 
and who institutes and carries on a civil or criminal 
proceeding without probable cause, is the same in both 
class of cases. This however is far from being the 
universal rule. The analogy between the institution 
through malice and without probable cause of a civil 
and of a criminal proceeding is not absolutely perfect. 
But the point in which this analogy fails affords no 
argument for applying a less stringent rule to the case 
of the commencement of a civil suit than to the case 
of the prosecution of a criminal action or proceeding. 
On the contrary, it calls for the application of a more 
stringent rule in the former case. The people have 
not the same deep interest in the settlement of private 
controversies that they have in the detection and pun- 
ishment of crime. If therefore the courts, while rec- 
ognizing this vital principle of public policy—that the 
citizen should not be deterred in his efforts to bring a 
criminal to justice by the fear of liability in the event 
of failure to secure conviction — have yet denied to 
the citizen exemption from responsibility, where in a 
criminal case be has been actuated by malice and has 
proceeded without probable cause; much more should 
the courts refuse immunity from liability to the pri- 
vate suitor in a civil case under the same circum- 
stances; for the public, as we have before said, have 
not the same great interest in the adjustment of pri- 
vate differences and the redress of private wrongs, 
that it has in the prevention of crime by the convic- 
tion and punishment of those who violate the Criminal 

Code. 

This argument has been entirely ignored by those 
courts which have enunciated the doctrine that the 
unsuccessful suitor who was prompted by mulice and 
proceeded without probable cause is either absolutely 
exempt from liability, or is liable in only those cases 
where property has been seized, the person arrested, or 
bankruptcy proceedings have been instituted. The 
reasons which have been adduced by the courts in 
these cases have been that the unsuccessful party, or 
the pledges which he was bound to furnish, were 
amerced “pro falso clamore’’ prior to the statute of 
Malbridge (52 Henry III), which gave costs to the suc- 
cessful party; and that since that statute, these costs 
have been a legal equivalent for the damages sustained 
by the defendant who wins, except in the cases men- 
tioned above, although the defeated party was 
prompted by malice and acted without probable cause. 
Addison says: ‘The common law, in order to hinder 
malicious and frivolous and vexatious suits, provided 
that every plaintiff should find pledges which were 
amerced if the claim were false. But that method be- 
came disused, and then to supply it the statute gave 
costs to the successful defendants.”’ 2 Add. on Torts, 
752. In Bacon’s Abridgement we find the same reason 
stated. ‘‘ But it must be observed that there is a great 
difference between a false and malicious prosecution 
by way of indictment and bringing a civil action; for 
in the latter the plaintiff asserts a right and shall be 
amerced pro falso clamore ; also, the defendant is en- 
titled to his costs; and therefore, for commencing 
such an action, though without sufficient grounds, no 
action on the case lies." The Pennsylvania Supreme 
Court, which has adopted the English doctrine on the 
subject, essays to support that doctrine by the same 
argument. “If the person be not arrested or his prop- 
erty seized, it is unimportant how futile and un- 








founded the action may be, as the plaintiff in consid. 
eration of law is punished by the payment of costs,” 
Mayer v. Walter, 64 Penn. St. 283. 

This argument, against liability in a separate action, 
of the unsuccessful suitor who is actuated by malice, 
founded upon the practice of amercement is by far 
the stronger and more convincing of the two argu- 
ments, because the amount of the penalty to be in- 
flicted upon the unsuccessful party rested in the dis. 
cretion of the court, and could therefore be so regulated 
as to award to the successful suitor full compensation 
for all damages sustained by reason of the unjust and 
malicious action. Mr. Justice Sharswood in Mayer y, 
Walter, 64 Penn. St. 283, thus states the old practice 
of amercement: ‘Originally, indeed, the common 
law made provision to hinder malicious and vexatious 
suits, that every plaintiff should find pledges who were 
amerced if the claim was false, which was always 
given; and thenawrit issued to the coroners and they 
offered them according to the proportion of the vexa- 
tion.”” And yet, singular as it may seem, the courts, 
while this practice was still in force, decided that an 
action for damages would lie against a party, who 
through malice and without probable cause prosecuted 
a civil suit, although neither the property nor the per- 
son of the defendant was disturbed, and no bankrupt 
proceedings were instituted. 3 Chitty Black. 125; 
Co. Litt. 181; Webster v. Haigh, 2 Lev. 210; Goslin y. 
Wilcox, 2 Wils. 302; Waterer v. Freeman, Hob. 205; 
Clossen v. Staples, 42 Vt. 209; S. C., 1 Am. Rep. 316; 
Whipple v. Fuller, 11 Conn. 582; S. C., 29 Am. Dee. 330. 

Mr. Chitty, in a note to 3 Black. Com. 126, says: “It 
seems before the statute entitling the defendant in 
civil actions to costs, if the suit terminated in his favor 
he might support an action against the plaintiff if the 
proceeding was malicious and without probable cause.” 
In Waterer v. Freeman, Hobb. 205, the court adjudged 
that “if a man sue me in a civil suit, yet if his suit be 
utterly without ground and that certainly known to 
him, I may have an action against him for the dam- 
ages he putteth me into by his ill practice.’’ To cap the 
climax of absurdity, the courts, as soon as this practice 
of amercemeunt fell into disuse, and the statute giving 
the successful suitor certain definite costs was enacted, 


“began to restrict the liability of the defeated party, 


on the ground that the statute gave the defendant 
compensation for his damages in the action itself. No 
argument could be more ridiculous than this: that the 
same bill of costs would furnish in each and every case, 
in no two of which would the damages suffered by the 
successful defendant be the same, full and exact com- 
pensation to the injured party. It is almost inexplica- 
ble that the English courts should have persistently 
ignored the voice of reason and the dictates of justice 
in these cases. They granted to the prevailing party 
in suits prosecuted through malice and without prob- 
able cause, redress in a separate action in all cases ata 
time when no remedy outside of the original action 
was necessary because of the power of the court fully 
to compensate the victorious suitor by an amercement 
pro falso clamore of the defeated party ; and after this 
power to give full compensation in the same action 
had been taken away, and in its stead there had been 
substituted a bill of costs definite in amount, and in 
most every instance inadequate to compeusate the in- 
jured party, the courts, with the few exceptions above 
mentioned, denied to the prevailing party under the 
same circumstances any redress whatever in a separate 
action, and committed the folly of endeavoring to sup 
port that doctrine by the argument that the same costs 
were adequate compensation to two defendants in two 
distinct cases, in which the amount of damages might 
be widely different. The following cases in England 
and in this country sustain this doctrine of immunity 
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from liability for the malicious prosecution of a civil 
suit. Purton v. Honnor, 1 Bos. & Pul. 204; Savile v. 
Roberts, 1 Salk. 14; 8S. C., Ld. Raym. 374; Woodmansie 
yv. Logan, 1 Penning, 67; Kramer v. Stock, 10 Watts, 
115; Ray v. Low, 1 Pet. C.C. 210; McNamee v. Minkie, 
49 Ind. 122; Wetmore v. Mellinger, 30 Alb. L. J. 55, de- 
cided by lowa Supreme Court, April, 1884; Mayer v. 
Walter, 64 Penn. St. 283; Eberly v. Rupp, 90 id. 259; 
Muldoon v. Rickey, 28 Alb. L. J. 304, to appear in 103 
Penn. St.; Potts v. Imlay, 1 South. 330; 8. C., 7 Am. 
Dec. 603; Gorton v. Brown, 27 Ill. 489; Bitz v. Meyer, 
11 Vroom, 252; 8. C., 29 Am. Rep. 233. The earliest 
case in this country is Potts v. Imlay, which was de- 
cided in 1816. The court said: ‘* Upon the whole, 
upon the strength of these authorities, I think it may 
be laid down as law that this action cannot be main- 
tained for prosecuting a civil suit inacourt of common 
law having competent jurisdiction, by the party him- 
self in interest, unless the defeudant has upon such 
prosecution been arrested without cause and deprived 
of his liberty, or made to suffer other special griev- 
ances different from, and superadded to the ordinary 
expenses of a defense."’ And in Mayer v. Walter, 64 
Penn. St. 283, the court enunciated the same doctrine 
in most emphatic language: ‘‘ Now, undoubtedly a 
mere suit, however malicious or unfounded, cannot be 
made the ground of an action for damages.”’ Judge 
Cooley seems to consider this doctrine to be founded 
in the best reason He says: ‘There is much good 
reason in what has been said in a Pennsylvania case, 
that if a person be not arrested or his property seized, 
it is unimportant how futile aud unfounded the action 
might be, as the plaintiff in consideration of law is 
punished by the payment of costs. If every suit may 
be retried on allegation of malice, the evil would be 
intolerable and the malice in each subsequent suit 
would be likely to be greater than in the first.” Cooley 
on Torts, 181. 

But the English courts seem to have felt the injus- 
tice of this rule, as they have laid down a number of 
exceptions to it. These exceptions have all been rec- 
oguized in this country by those tribunals in which 
the general doctrine of non-liability for malicious 
prosecution of civil suits has been adopted. 

In the first place, a party who, actuated by malice, 
petitions without probable cause to have another ad- 
judged a bankrupt, is liable for all damages sustained 
by the person proceeded against. Farley v. Dawks, 4 
Ell. & Bl. 499; Brown v. Chapman, 1 W. BL. 427; Whit- 
worth v. Hall. 2 B. & Ad. 698; Hay v. Weakley, 5 C. & 
P. 361; Colton v. James, 1 B. & Ad. 134; Johnson v. 
Emerson, L. R., 6 Exch. 329; 2 Add. on Torts, 754-5; 1 
Hill. on Torts, 267; Moak’s Underhill on Torts, 162, 
Liability in such cases is recognized by the courts of 
Pennsylvania, Maryland and New Jersey, and is of 
course the doctrine in those States where the rule of 
unrestricted liability for malicious prosecution of civil 
suit prevails. McNamee v. Mink, 49 Md 122; Eberly v. 
Rupp, 90 Penn. St. 259; Mayer v Walter, 64 id. 283; 
Muldoon v. Rickey, 28 Alb. L. J. 304, to appear in 103 
Penn. St.; Potts v. /m/ay, 1 South. 330. As in suits 
for criminal prosecution the plaintiff must, in order to 
sustain his action, show that the proceedings in bank- 
ruptcy have been superseded or set aside. Whitworth 
v. Hall, 2 B. & Ad. 698. So is the plaintiff responsible 
when in acivil suit he has with malice and without 
probable cause procured the arrest of the defendant. 
Watkins v. Baird, 6 Mass. 506, Hayden v. Shed, 11 id. 
500; Lindsay v. Larned, 17 1d. 190; Stone v. Swift, 4 
Pick. 389. He is liable for maliciously causing the 
arrest of the defendant for a larger sum than is due. 
The ground of liability im such a case is the excessive 
bail which the defendant is compelled to furnish. 
Goslin v. Wilcock, 2 Wils. 302; Bird vy. Line, 1 Com. 
190, Austin v, Debnam, 3 B. & C. 139. In Goslin v. 





Wilcock, Lord Camden said: ‘“‘ Whena man is mali- 
ciously arrested for a great deal more than is done, this 
action is held to lie, because the costs in the cause are 
not a sufficient satisfaction for imprisoning a man ua- 
justly and putting him to the difficuly of getting bail 
for a larger sum than is due.”” To same effect, Brown 
v. Mc/ntyre, 43 Barb. 344; Strong v. Grannis, 26 id. 122. 

So is the plaintiff responsible when he maliciously 
causes the arrest of the defendant on an execution for 
an excessive sum. Churchill v. Siggers, 3 Ell. & Bl. 938; 
Jenings v. Florence, 2 C. B. (N. 8.) 467; Wentworth v. 
Bullen, 9 B. & C. 849; Saxon v. Castle,6 Ad. & E. 659; 
Gilding v. Eyre, 31 Law J. C. P. 174; Sommer v. Wilt, 
48. &R.19. In Churchill v. Siggers, Lord Campbell 
said: ‘* But it would not be creditable to our juris- 
prudence if the debtor had no remedy by action, where 
his person or his goods have been taken in execution 
for a larger sum than remained due upon the judg- 
ment, the judgment creditor knowing the sum for 
which execution is issued out to be excessive, and his 
motive being to oppress or injure his debtor. The 
court or judge to whom summary application is made 
for the debtor's liberation can give no redress beyond 
putting an end to the process of execution on payment 
of the sum due, although by the excess the debtor may 
have suffered a long imprisonment, and have been 
utterly ruined in his circumstances.’’ To same effect, 
Wray v. Law,1 Pet. C. C. 210; Herman v. Brooker- 
hoof, 8 Watts, 240. In this last case Gibson, Ch. J. re- 
marked. ‘In acriminal prosecution, want of prob- 
able cause must be combined with malice; butina 
civil suit the existence of a cause of action is not a de- 
fense to a suit for an excessive use of the process.”’ 
The learned judge was not, it seems to the writer, alto- 
gether happy in his language in this portion of his 
opinion. It might possibly convey the idea to some 
that in the case of the malicious use of process of arrest 
or attachment, it was not necessary to show a want of 
probable cause to entitle the defendant to recover 
damages in an action on the case. This is not the law, 
and that eminent jurist could not possibly have in- 
tended to assert that any such anomalous rule ob- 
tained in the jurisprudence of this country. His 
meaning undoubtedly was that where the action is for 
suing out an attachment or order of arrest through 
malice and without probable cause, the plaintiff can 
recover without showing that the action in which the 
malicious arrest or attachment was made, was itself 
instituted without probable cause. The claim for 
damages is not because of the malicious prosecution of 
the suit without probable cause, but for maliciously 
causing the person or property of the defendant to be 
seized without probable cause. The question in all 
such cases is not whether the party had probable 
cause for commencing the suit itself, but whether he 
had probable cause for suing out the order of arrest or 
attachment under which the defendant in that suit 
was arrested or his property seized. A person may 
have a valid claim and a public right to enforce it by 
action, and yet have no right to issue an attachment 
against the property of his debtor in that action, or 
cause his arrest therein. It has been repeatedly held 
that a person who maliciously and without probable 
cause sues out an attachment against his debtor, is 
liable for all damages which his debtor suffers on ac- 
count thereof, although the plaintiff had a legal claim 
and an undoubted right to maintain the action in 
which the attachment was issued. Tomlinson v. 
Warner, 9 Ohio, 103; Fortman v. Rottier, 8 Ohio St.548; 
Spaids v. Barrett, 57 Tl. 289. 

A judgment creditor, who issues execution on his 
judgment for a larger sum than is due and causes the 
arrest of the debtor under the execution, is liable to 
the debtor if he proceeds maliciously and knows that 
the execution is for a larger amount than due. Gild- 
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ing v. Eyre, 31 Law J.C. P. 174; Barnett v. Reed, 51 
Penn. St. 190. It is not necessary that the debtor 
should obtain his discharge from arrest before bringing 
his action. Gilding vy. Ayre. But the court in Huffer 
v. Allen, L. R., 3 Exch. 15, held that where the debtor 
paid part of the debt before judgment, and judg- 
ment was entered for the full amount, he could not 
maintain an action against his creditor who had him 
arrested under an execution for the full amount, until 
the judgment was vacated as to the amount paid. A 
judgmeut creditor, who maliciously causes arrest of 
his judgment debtor under ca. sa. before the fi. fa. has 
been returned by the sheriff, is liable. Turner v. 
Walker, 3 Gill & Johns. 377. A malicious prosecution 
of a proceeding in the United States iand office, to set 
aside an entry on the ground of fraud, is actionable 
where the party had no probable cause for the com- 
mencement of the litigation. Hoyt v. Macon, 2 Col. 
113. An action on the case may be maintained against 
one who institutes proceedings to have another ad- 
judged a lunatic, where malice and want of probable 
cause are shown. Lockenour v. Sides, 57 Ind. 360; 8S. 
C., 26 Am. Rep. 58. 

The authorities which enunciate the doctrine that 
the malicious suing out of a writ of attachment with- 
out probable cause is actionable, are numerous. Wil- 
liams v.Hunter,3 Hawks,545; 8. C.,14 Dec.600; Wills v. 
Noyes,12 Pick.324; Bump v. Betis,.19 Wend.421; McKel- 
lar v.Couch,34 Ala. 336; Siewart v.Cole,43 id. 646; Whip- 
ple v. Fulier, 11 Conn. £81; Weaver v. Page, 6 Col. 681; 
Tomlinson v. Warner, 9 Ohio, 103; Fortman v. Rottier, 
8 Ohio St. 548; McCullough v. Grishobber, 4 Watts & 
S. 201; Lawrence v. Hagerman, 56 Ill. 68; 8S. C., 8 Am. 
Rep. 674; Spaids v. Barrett, 57 Ill. 289; Nelson v. Dan- 
ielson, 82 id. 545; Spenglor v. Davy, 12 Gratt. 381; 
Buckhart v. Jennings, 2 W. Va. 242; Walser v. Thies, 
56 Mo. 89; Holliday v. Sterling, 62 id. 321; Lindsay v. 
Larned, 17 Mass. 190; Fullenwider v. McWilliams, 7 
Bush, 389. Many other authorities on this point might 
be cited. The action lies for maliciously issuing an 
attachment for more than is due. 


Savage v. Brewer, 
16 Pick. 453; Pierce v. Thompson, 6 id. 193. 





But it 
will not lie where the value of the property attached 
does not exceed the amount due, although the amount 
claimed to be due in the writ is greater than the sum 
actually due. Grant v. Moore, 29 Cal. 644. The right 
of action for malicious attachment is not affected by 
the statute requiring a bond to be given on an applica- 
tion for an attachment, and the fact that an under- 
taking was executed to the defendant in the suit in 
which the attachment was granted. Donneli v. Jones, 
13 Ala. 490; S. C., 17 id. 689; Lawrence v. Hagerman, 
56 Lil. 68; 8 Am. Rep. 674; Drake on Attachment, § 154. 
A contrary doctrine was laid down in Gorton v. Brown, 
27 Ill. 489, in the case of an action for procuring an in- 
junction to be granted maliciously and without prob- 
able cause, the court deciding that the remedy on the 
statutory undertaking was exclusive and not cumula- 
tive. This case however is opposed to sound principle 
and to the clear weight of authority. Maliciously 
causing the issuing of an injunction has been held 
actionable in this country by a great preponderance 
of authority. Of course the plaintiff must show a 
want of probable cause, as in all other cases. Manlove 
v. Vick, 55 Miss. 567; Keber v. Mercantile Bank, 4 Mo. 
App. 195; Jron Mountain Bank v. Mercantile Bank, 4 
id. 505; Burnett v. Nicholson, 79 N.C. 548; Cox v. 
Taylor, 10 B. Monr. 17; McLaren v. Bradford, 26 Ala. 
616; Sturgis v. Knapp, 33 Vt. 486-522; Lex. & Ohio R. 
R. Co. v. Applegate, 8 Dana, 289-311; Robinson v. 
Kellum, 6 Cal. 399; Duvis v. Gully, 2 Dev. & Bat. 360; 
Wood v. Weir, 5 B. Monr. 544; Falls v. McA ffee, 2 Irv. 
236; Palmer v. Foley, 71 N. Y. 106. Both malice and 
want of probable cause must be established. This is 
expressly held in all of the last above cases. And the 








same rule applies in an action for damages sustained 
by reason of an attachment. The plaintiff must prove 
both malice and want of probable cause. (See cases 
cited above in support of the doctrine that an action 
will liefor maliciously suing out writs of attachment 
without probable cause.) In the absence of malice or 
want of probable cause, no action will lie even though 
the court directed that an undertaking should be 
given upon the issuing of the writ, and the party failed 
to comply with this order of the court. Hayden y, 
Keith, decided by the Minnesota Supreme Court, and 
not yet reported. The court in this case very properly 
held, that as no bond was in fact given, the only remedy 
of the defendants in the original suit was by an action 
on the case for malicious prosecution in which malice 
and want of probable cause must be proved. 

In Smith v. Smitn, 20 Hun, 555, the New York Su- 
preme Court held that an action would lie for mali- 
ciously filing a lis pendens without probable cause, 
But on a reargument of the case, the court directed 
that the action could not be maintained, because it did 
not appear that the suit in which the lis pendens was 
filed had been decided in favor of the defendant in 
that suit, although it did appear that the lis pendens 
had been cancelled of record. 26 Hun, 573. But Brady, 
J., dissented, and completely answered the argument 
of the court, founded upon the fact that the action 
had not been discontinued or decided in favor of the 
defendant. His answer was that the action was not 
complained of. It was the filing of the lis pendens 
that the plaintiffs in that action were sued for. He 
says: ‘The action of which it (the lis pendens) was 
an incident is not complained of, because that did not 
affect the title of the plaintiff's property and interfere 
withasale. It was the lis pendens that produced that 
result. * * * There was no necessity to await the 
determination of the action in which the filing of the 
lis pendens is admitted to have been improperly, mali- 
ciously done.” 

This distinction, made by Judge Brady, appears to 
be a sound one. All that the law requires of the party 
who seeks to recover for malicious prosecution is to 
show that the proceeding he complains of has termi- 
nated in his favor. If he alleges that the adverse 
party maliciously caused an attachment or order of 
arrest or injunction to be granted, he has clearly shown 
himself entitled to maintain his action for malicious 
prosecution when he proves that the particular pro- 
ceeding complained of has been decided in his favor. 

Guy C. H. Cor.iss. 
deaaatietaipanidialias 


EXTRADITION — TRIAL FOR ANOTHER CRIME. 


SUPREME COURT OF ILLINOIS, MAY, 1884. 





Ker v. PEOPLE.* 

Where a fugitive from justice has been brought back to the 
country from which he has fled,on a warrent of extradi- 
tion in conformity with the terms of a treaty existing be- 
tween two governments, he cannot be proceeded against 
or tried for any other offenses than those mentioned in the 
treaty, and for which he was extradited, without first be- 
ing afforded an opportunity of returning. But this doc- 
trine has no application where the fugitive has been 
brought back forcibly, and not under the terms of the 
treaty, or under an extradition warrant. 

W RIT of error to Criminal Court, Cook county. The 

opinion states the facts. 
Robert Herveyand C. Stuart Beattie, for appel- 
lant. 
Luther Mills and Sweet, Haskell & Grosscup, for de- 
fendant. 





*To appear in 110 Illinois Reports 627. 
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Scott, J. It appears from the record before this 
court, that at the February Term, 1883, of the Crimi- 
nal Court of Cook county, the grand jury presented, 
inopen court, an indictment against Frederick M. 
Ker, which contained four counts, in the first of which 
he is charged with embezzlement. as bailee; in the sec- 
ond, with embezzlement as a clerk; in the third, with 
larceny as at common law; and inthe fourth, with re- 
ceiving stolen property. In the several counts, the 
money, funds, and securities alleged to have been em- 
bezzled and stolen are alleged to be the personal goods 
and property of David Preston, Samuel A. Kean and 
Elisha Gray, a co-partnership firm under the name of 
Preston, Kean & Co. 

On the 13th day of October, 1883, defendant on be- 
ing arraigned, filed a plea to the jurisdiction of the 
court over his person, the effect of which was to ask 
immunity from prosecution on the indictment then 
pending against him, for the reasons set forth in his 
plea. To that pleaa general demurrer was sustained, 
and defendant was, by the court, required to plead 
over. Against the protest of defendant that he was 
entitled to immunity from, prosecution for the offenses 
alleged against himin the indictment, on account of 
the matters set forth in his plea, and because he re- 
fused to plead over, the court entered a plea of not 
guilty forhim. On the trial the jury found defendant 
guilty of embezzlement, as charged in the indictment, 
and fixed the term of punishment at ten yearsin the 
penitentiary. A motion fora new trial entered by de- 
fendant was overruled, and the court pronounced 
judgment on the verdict, and defendant brings the 
case to this court on error. 

One ground of error relied on with much confidence 
is the decision of the court sustaining the demurrer to 
defendant’s plea calling in question the right or juris- 
diction of the court to proceed with the trial against 
him, or what is the same thing, it is insisted it was 
error inthe court notto grant him immunity from 
prosecution. Of course the demurrer admits the facts 
alleged in the plea, and there can be no controversy as 
to what they are. Shortly stated, the principal facts 
are, that upon the written request of the governor of 
Illinois, the president of the United States issued an 
extradition warrant, directed to the government of 
the republic of Peru, for the surrender of defendant, 
under the treaty of our government with that govern- 
ment, and named therein Henry G. Julian as messen- 
ger to receive defendant from the authorities of Peru, 
The crime of larceny, with which defendant stood 
charged, is one of the offenses specified in the treaty 
for which a party should be surrendered, and it was 
specified in the President’s warrant asthe crime for 
which his surrender was demanded. Onthe same day 
the executive warrant was issued, the secretary of 
State at Washington made a written request upon the 
United States consul acting at Lima, to procure the 

executive of Peru to surrender defendant to Julian, 
under the treaty between the United States and Peru 
of September 12, 1870, which it is averred, was and is 
the only treaty in force between the two govern- 
ments. It is then averred no request was ever made 
by the United States consul at Lima, or by Julian, or 
any other person, upon any of theauthorities or diplo- 
matic agents of the government of Peru, for the sur- 
render of defeadant, in compliance with the presi- 
dent’s warrant, norwas any consent or authority 
given by the authorities or diplomatic ugents of Peru, 
to Julian or toany other person, to arrest and remove 
defendant from Peru, for any cause, and that on the 
3d day of April, 1883, while defendant was domiciled 
at Lima,in Peru, Julian, with the aid of persons 
whose names are unknown, without any authority or 
warrant from the authorities or diplomatic agents of 
Peru, arrested defendant, and forced him to go to Cal- 











lao, and there placed him on board the steamship 
“ Essex,” and kept him aclose prisoner on such ves- 
sel. Afterward the ‘“‘Essex’’ sailed to the port of 
Honolulu, with defendant on board, and there at that 
port, but perhaps outside the harbor, defendant was 
transferred to the “ City of Sidney,” an American ship 
about to sail for San Francisco, in California. The 
steamship ‘“ Essex’? wasa vessel belonging to the 
navy of the United States, and was at the time com- 
manded by officers of the navy. The ‘‘City of Sid- 
ney ’’ was perhaps an American merchart vessel, but 
how that is, matters little. While these events were 
transpiring, the parties prosecuting procured from the 
governor of the State of Illinois a requisition upon the 
governor of California, for the arrest of defendant, in 
which Frank Warner was named a suitable person to 
receive defendant from the authorities of California 
and bring him to this State for trial. Afterward the 
governor of California issued his warrant, in presence 
with the requisition of the governor of the State of [l- 
linois, for the arrest of defendant. On his arrival at 
San Francisco in the ‘‘ City of Sidney,”’ defendant was 
arrested on the warrant of the governor of California, 
and delivered to Frank Warner, the messenger named 
to received him, and was by him brought into this 
State, and delivered into the custody of the sheriff of 
Cook county, where the indictment on which he was 
afterward tried was found, and was then pending in 
the Criminal Court against him. Other matters are 
contained in the plea, but as they are not necessary to 
an understanding of the discussion that is to follow, 
they need not be stated. 

(Omitting a point of pleading.] 

But waiving every objection to the plea that may 
seem to be technical, and considering it on the broad- 
est grounds taken in its support, it is thought the de- 
murrer was properly sustained. Three propositions 
are stated, which if they can be maintained, it is in- 
sisted lead to the conclusion the Criminal Court of 
Cook county never obtained jurisdiction of defendant 
to try him for larceny or any othercrime: First, that 
the United States, by its treaty with the republic of 
Peru, provided ‘‘ due process of law’ for getting jur- 
isdiction of persous domiciled in that country charged 
with having committed certain crimes, among which 
is larceny, of which defendant was charged in one 
countof the indictment against him; second, that 
such *‘ due process of Jaw’’ must be obeyed in all its 
terms, expressed or implied; and third, that such 
‘**due process of law,’’ for the purpose of getting juris- 
diction in such cases, by necessary implication excludes 
any other mode of getting jurisdiction. As bas been 
seen, defendant was not, in fact, brought within the 
jurisdiction of the United States under its treaty with 
Peru; but the argument assumes that if defendant was 
brought back tothe United States otherwise than 
under the treaty between the United States and Peru, 
his capture and detention would be unlawful, as being 
in violation of a right of asylum he is supposed to have 
bad, under the treaty, at the place he was domiciled 
when captured. No principle is suggested on which 
this proposition can be maintained as broadly as 
stated, nor is any case, English or American, cited 
where the decision was rendered, on analogous facts 
with the case being considered, that holds the doc- 
trine contended for. Undoubtedly at common law 
the rule is, the court trying a party for a crime com- 
mitted within its jurisdiction will not investigate the 
manner of his capture, in case he had fled to a foreign 
country and had been brought back to its jurisdiction, 
although his capture had been plainly without author- 
ity oflaw. Itis sufficient the accused is in court, tu 
require him to answer the indictment against him. It 
is thought, and with good reason, any other rule 
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would work great embarrassment in the administra- 
tion of the criminal law. 

In Ex parte Scott, 9 Barn. & Cress. 446, the accused 
was arrested at Brussels by a police officer, without 
any warrant of law, and brought back to England. 
The prisoner was brought up on habeas corpus, that 
she might be discharged. It appeared a true bill had 
been found against her for a misdemeanor, and Lord 
Tenterden, before whom the writ was heard,refused to 
inquire into the circumstances of her arrest, whether it 
was legal or illegal, and held the accused amenable to 
justice. It was said in that case, ifthe act complained 
of were done against the law of a foreign country, that 
country might have vindicated its own law. It does 
not seem to be doubted that this case accurately states 
the common law on this subject, nor is it doubted that 
many well-considered American cases declare the same 
doctrine. State v. Smith, Bailey (S. C.) L. R. 281, and 
note; State v. Brewster, 7 Vt. 118; Adriance v. Lagrave, 
5ON. Y. 110; State v. Ross, 21 lowa, 467; United 
States v. Caldwell, 8 Blatchf. 151; United States 
v. Lawrence, 13 id. 295. The rule is different in 
civil cases, for the reason a party guilty of fraud in 
bringing a party within the jurisdiction of the court 
will not be permitted to have a personal advantage 
from his own wrongful conduct. 

It may be well to recur again to the distinction ta- 
ken by counsel which it is insisted takes the case being 
considered out of the rule established by the English 
and American cases cited, that some further discus- 
sion may be had uponit. The position taken is that 
where a treaty exists between two governments, as no 
capture can lawfully be bad of a party accused of 
crime in a country to which he has fled for asylum 
except under the terms of such treaty, if a capture 
and removal of a party is made in violation of the 
treaty, itis without ‘*due process of law,’ and the 
court within whose jurisdiction the accused is wroug- 
fully brought obtains no rightful jurisdiction to try 
him for any crime—either forthe crime for which it 
was attempted to extradite him or for any other crime. 
The exact question arising in this case was not in- 
volved in either of the cases ut supra, nor indeed has 
the attention of the court been called to any case 
where the facts were precisely analogous. 

It is confidently insisted all through the argument 
for the defense,that defendant’s right of asylum, under 
the treaty between the two governments, was com- 
plete when he was domiciled in Peru, and that he has 
been deprived of that right by sheer force, without 
* due process of law.” But is that position tenable? 
Upon what principle can it be maintained? As a ques- 
tion of law, on the facts as stated in the plea, defend- 
ant never had any right of asylum in Peru that would 
secure him immunity from arrest on account of of- 
fenses mentioned in the treaty, and for which a party 
was subject to extradition. Conceding, as may be 
done for the purposes of this decision, the proposition 
insisted upon, the enumeration of certain crimes in 
the treaty for which a party may be extradited, im- 
plies that as to all other offenses he is guaranteed asylum 
in the country where he is domiciled, how does that, if 
true, affect the question being considered? As to the 
crime of larceny, with which defendant was charged, 
he could have no rignt of asylum in Peru, as that is 
one of the crimes enumerated in the treaty, and what 
right secured by treaty was violated when he was ar- 
rested, either with or without due process of law? The 
accused was subject to extradition at any time under 
the treaty, and what difference can it make in law as 
to the right of a State court to try defendant for an 
extraditable crime, whether the existing treaty was in 
fact observed in all its forms? That which was done, 
if wrong, was in violation of international law, and if 





the government of Peru does not complain of the ar- 
rest of defendant within its jurisdiction as an infrac- 
tion of international law, it does not lie in the mouth 
of defendant to make complaint on its behalf. Ques- 
tions arising under international law concern princi- 
pally the nations involved, and their settlement is a 
National affair. 

Rejecting, as must be done, the erroneous assump- 
tion defendant had the right of asylum in Peru under 
the treaty between the two governments, and the ar- 
gument for the defendant was wholiy without force. 
It is plain he had no right of asylum the law of either 
government would protect. The treaty as to the crime 
of larceny, with which defendant stood indicted, had 
provided no asylum that would secure him immunity 
from arrest for that crime inthe country where he was 
domiciled. The utmost that can be claimed is that the 
person having the president’s warrant for the extradi 
tion of defendant proceeded irregularly, and may have 
rendered himself liable as for a personal trespass, but 
he deprived defendant of no right of asylum in the 
country of his temporary domicile, for the simple rea- 
son he had none secured by any public law of which he 
could be dispossessed. 

The attention of the court has been called to Com- 
monwealih v. Hawes, 13 Bush, 700; State v. Vander- 
pool, 39 Ohio St. 273, and other analogous cases, upon 
which great stress is laid, as holding principles it is in- 
sisted ought to control the present decision. These 
cases have been examined, and it is found they hold 
the doctrine a fugitive from the justice of the State 
who has been brought back from the country to which 
he had fled, on a warrant of extradition, in conformity 
with the terms of a treaty existing between the two 
governments, cannot be proceeded against or tried by 
the State forany other offenses than those mentioned 
in the treaty,and for which he was extradited,without 


first being afforded an opportunity to return to the 


country whence he had been brought. Some of these 
cases also declare the familiar principle of interna 
tional law that the right of one government to de- 
mand and receive from another the custody of an of- 
fender against its laws, and who has sought an asylum 
in such foreign country, depends upon treaty stipula- 
tions between such governments. Where no treaty 
exists, no obligation that can be insisted upon exists 
tosurrender criminals for trial to the goverament 
from which they hive fled; but as a matter of comity 
between nations, great offenders are usually surren- 
dered on request from the government claiming the 
right to try them. A principle running through this 
latter class of cases has much that commends itself to 
a sense of justice. It is that where a person whose ex- 
tradition has been granted for trial for a particular 
crime named in the extradition warrant, the demand- 
ing government obtains no lawful right to try him for 
any other offenses, without bad faith to the govern- 
ment that consented to his extradition, and for which 
it would have just ground to demand reparation Such 
an act would bein violation of both the letter and 
spirit of the treaty. 

But this doctrine, if it shall be conceded it has for 
its support natural justice, and even the weight of au 
thority, can have no application to the case being con- 
sidered. Here the complaint is the treaty was not ob- 
served in the capture and detention of defendant. 
It was done by force outside of its provisions Theex- 
tradition warrant issued by the executive of the Uni- 
ted States demanded defendant should be surrendered 
on a charge of larceny, that he might be tried for that 
offense. That is an extraditable crime under the treaty 
with the government of Peru. It was on that charge 
he was put on trial. It is true he was not convicted of 
larceny as at common law, but the same indictment 
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contained counts for embezzlement, an offense of 
which, if convicted, the statute declares ‘‘he shall be 
deemed guilty of larceny,’’ upon which he was tried 
at the same time of the trial of the charge of larceny, 
and was convicted. 

There is another reason that leads to the same con- 
clusion the casein hand is not within the rule de- 
clared in the latter line of decisions. It is that de- 
fendant, as has been seen, was not surrendered by the 
government of Peru under its treaty with the United 
States. According to the averments in the plea, no 
effort was made to obtain defendant on the extradi- 
tion warrant, and the official authorities of Peru were 
not asked to, and never did, consent to his capture 
within the jurisdiction of that government. It was 
done by sheer force, and not under the treaty at all, 
That brings the case more nearly under the decisions 
first cited, and they must be regarded as of controll- 
ing authority. 

But aside from all authority, on principle defendant 
has shown no right to immunity from prosecution for 
the offenses for which he was indicted. The Federal 
government bas of itself violated no treaty with the 
republic of Peru. The arrest and detention of defend- 
ant was not by any authority of the general govern- 
ment, and no obligation is implied on the part of the 
Federal or any State government to the republic of 
Peru to secure defendant immunity from prosecution 
for any offense. What was done was done by individual 
wrong, precisely as was done in Ex parte Scott, supra, 
and State v. Brewster, supra. The invasion of the sov- 
ereignty of Peru, if any wrong was done, was by indi- 
viduals, perhaps some of them owing no allegiance to 
the United States, and not by the Federal government. 
Should the government of Peru complain its sover- 
eignty had been invaded by citizens of the United 
States that would be a question arising under interna- 
tional law, and not under any act of Congress or treaty 
of the United States. Nor will defendant be permit- 
ted to complain that his right of asylum in Peru has 
been violated, for as before stated, he had no right of 
asylum as against the crime of larceny under the treaty 
with Peru, nor any absolute right to asylum under 
comity existing between Nations. Whether a Na- 
tion will surrender a fugitive from justice that 
seeks with it an asylum is a question of National com- 
ity resting in discretion. 

In no view that can be taken is defendant entitled 
to immunity from prosecution on the indictment un- 
der which he was convicted. 

(Omitting minor matter.] 

Judgment affirmed. 


———__>—__—_ 


SPECIFIC PERFORMANCE — ORAL AGREEMENT 


TO CONVEY LAND—SUBSTANTIAL 
IMPROVEMENTS. 
MAINE SUPREME JUDICIAL COURT. 
JANUARY 26, 1885. 
Woopsury V. GARDNER 
A father-in-law made an oral agreement with his son-in-law 
that if he would sell his farm and come and live with him 
on the homestead,carry on the farm and’mnaintain him and 
his wife while they lived, and furnish them with a horse 
and carriage for their own convenience, he would convey 
the farm to plaintiff 
The plaintiff entered into possession upon faith of the agree- 
ment, made improvements, paid taxes, etc., thereby en- 
hancing the value of the land. Subsequently some un- 
pleasantness arose between the parties, and the father-in- 
law refused to convey, although he continued to reside 
with and be supported by the plaintiff until his death. 
Held, that plaintiff was entitled to a specific performance of 
the agreement. 





\ a opinion states the facts. 


D. D. Stewart, for plaintiff. 
James Wright, for defendant. 


VirGIN, J. Billin equity to enforce specific per-. 
formance of an alleged oralagreement for the convey- 
ance of a farm, brought against the sole devisee of the 
vendor, and also against one claiming as assignee of a 
mortgage thereon. Among other defenses the statute 
of frauds is interposed. 

When a party to an agreement, fair and just in its 
terms, understandingly entered into and concluded, is 
injured, without default on his own part, by its non- 
fulfillment of the other party, the most direct and sat- 
isfactory remedy which he instinctively seeks is spe- 
cific performance. This practical result he cannot ob- 
tain by the common law, for that measures all losses 
by money; but equity comes in to supply the more 
complete justice, and has laid down certain rales of 
relief, which when its circumstances bring it within 
them, every contract susceptible of substantial enjoy- 
ment may be enforced. 

In this State the early equity jurisdiction of the 
court was limited to a very few subjects. It was grad- 
ually from time to time extended to others, until 1874, 
when the Legislature conferred “ full equity jurisdic- 
tion according to the usage and practice of courts of 
equity, in all other cases where there is not a plain, 
adequate and complete remedy at law.’’ Stat. 1874, 
ch. 175. And notwithstanding the clause ‘in all other 
cases,’’ the re-enactment of this statute in Rev. Stat. 
1883, ch. 77, § 6, was not intended to be limited in ef- 
fect by reason of its being accompanied by a re-enact- 
ment of the various restricted provisions of the former 
statutes. Glass v Hulbert, 102 Mass. 33; Somerby v. 
Buntin, 118 id. 287. 

Until the Stat 1874, ch. 175, took effect, this court, 
on account of limited equity jurisdiction, could not 
decree specific performance of unwritten agreements 
for the conveyance of land under any circumstances. 
Stearns v. Hubbard, 8 Me. 320; Wilton v. Harwood, 23 
id. 131; Bubier v. Bubier, 24 id. 42; Farnham vy. Cle- 
ments, 51 id.426. But now that the broad general power 
is conferred, jurisdiction extends to the enforcement 
ofall oral agreements when the parties have not a 
‘*plain, adequate and complete remedy at law " and 
the circumstances are such as to bring them within 
the established rules of equity governing such mat- 
ters. 

As thisis the first case of the kind which has come 
before this court since the enactment of the above 
statute, it may be excusable to remark that it has long 
been held in England that part performance of an un- 
written contract to convey land may authorize a court 
of equity to compel specific performance by the other 
party in contradiction to the positive terms of the 
statute of frauds. Lester v. Foxcroft, Colle’s P. C. 108+ 
Bond vy. Hopkins, 1 Sch.& Lef. 433; Coles v. Pilkington, 
L. R., 19 Eq. 174; 8. C., 11 Eng. Rep. 768. And the 
same doctrine has been adopted by all save three or 
four of the States of the Union. Pom. Eq. Jur., § 
1409, some of them making it an express exception to 
the statute of frauds. Wat. Sp. Per., § 257 

The ground of the remedyis an equitable estoppel 
based on an equitable fraud. After having induced 
or knowingly permitted another to perform in part an 
agreement on the faith of its full performance by 
both parties, and for which he could not well be com- 
pensated except by specific performance, the other 
shall not insist that the agrement is void. Morphett v. 
Jones, 1 Swanst. 181; Buckmaster v. Harrop, 7 Ves. 
346; otter v. Jacobs, 111 Mass. 32, 37. In other words 
the statute of frauds having been enacted for the pur- 
pose of preventing frauds should not be used fraudu- 
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lently. Mestaer v. Gillespie, 11 Ves. 621, 627; Whit- 
bread v. Brocherst, 1 Bro. C. C. 404; Ash v. Hare, 73 
Me. 403; Pom. Eq. Jur., § 921. 

Compensation in damages for the breach of an 
agreement to convey land is not regarded as adequate 
relief. Jones v. Robbins, 29 Me. 351; Foss v. Huynes, 
81 id. 81; Snowman v. Harford, 55 id. 199. Hence par- 
ties thereto may resort to equity. 

To be enforceable the agreement must be concluded, 
unambiguous, founded on a valuable consideration, 
fair and just in all its parts, and such that its specific 
performance will not be harsh or oppressive upon the 
party against whom it is sought (Pom. Eq. Jur., § 1405, 
and cases in notes), and proved to the satisfaction of 
the court. Parkhurst v. Van Cortland, 1 Johns. Ch. 
273; Neale v. Neales, 9 Wall. 1, 12. 

To exclude the operation of the statute of frauds the 
acts of performance must be such as have unequiv- 
ocal reference to the agreement sought to be enforced, 
show that they were done in pursuance and execution 
of it, that damages recoverable in law would not ade- 
quately compensate the plaintiff, and that fraud and 
injustice wauld result to him if the agreement be held 
inoperative. Wat. Sp. Per., $261, and cases in note; 
8 White & T. L. Cas. 516; Williams v. Morris, 95 U. 8. 
457. In other words, partial performance is sucha 
carrying out of the agreement by one party thereto, 
that fraud would result to him unless the other party 
be compelled to perform his part of it. Tilton v. Til- 
ton, 9 N. H. 390; Ash v. Hare, 73 Me. 403. 

The taking of open, actual possession of the 
premises by the vendee with the assent of the 
vendor, pursuant to and in execution of an 
agreement for their sale, has always been con- 
sidered an act of performance (Morphett v. Jones, 
supra; Knickerbacker v. Harris, 1 Paige Ch. 209; Pot- 
ter v. Jacob, 111 Mass. 32; Wharton vy Stoutenburgh, 35 
N. J. Eq. 266; Wat. Sp Per., §§ 272-277); and when 
combined with the making of valuable improvements 
by way of permanent erections thereon, or by skill 
and labor bestowed by cultivation, whereby the land 
was greatly enhanced in value, they all become impor- 
tant and pregnant acts which can be reasonably re- 
ferred only to an agreement for a substantial interest 
inthe property. Lesterv. Foxcroft, supra; Surcome 
v. Penningor, 3 DeG., M. & G. 571; Parkhurst v. Van 
Cortland, 14 Johns. 15; Freeman v. Freeman, 43 N. Y. 
34; S. C., 3 Am. Rep. 657; King’s Heirs v. Thompson, 
9 Pet. 204; Neale v. Neales, supra. And the case is pe- 
culiarly strengthened when it also appears that the 
land has been by direction of the vendor assessed to 
the vendee ever since possession taken, and that he has 
promptly paid the taxes. Wat. Sp. Per. citing Miran- 
ville v. Silverthorn, 1 Gr. (Penu.) 410. 

This doctrine applies to gifts from parent to chil- 
dren. Lobdell v. Lobdell, 36 N. Y. 327. Accordingly 
where a step-father agreed with his step-son, just of 
age and about to leave home, that if he would work 
the farm and take care of the family he should have a 
deed of one-half of the farm, on substantial perform- 
ance by the son the court decreed specific perform- 
ance. Twissv. George, 33 Mich. 233. So in the ab- 
sence of such relationship, where a husbandand wife 
accepted the offerof an aged person in poor health, 
that if they would give himself a nurse, lodging and 
board in acertain house, and take care of him until 
his death, he would convey the house to his wife; and 
they fulfilled their agreement, and expended $200 in 
repairs, specific performance was decreed against his 
heirs. Watson v. Mahan, 20 Ind. 223. See also Hiatt 
v. Williams, 72 Mo. 214; S. C., 37 Am. Rep. 488; Bo- 
hanan v. Bohanan, 96 lll. 591; Littlefield v. Littlefield, 
51 Wis. 23. 

The following facts are fully substantiated by the 
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proofs, and make out astrong case within the rules 
above mentioned: 

J. O. Gardiner, some seventy years of age, together 
with his wife, a few years his junior, resided on their 
home farm in Canaan. The plaintiff, rising fifty years 
of age, together with his wife (daughter of the Gardi- 
ners), resided on his farm in Pittsfield. During the 
summer of 1877 Gardiner frequently importuned the 
plaintiff to sell his property in Pittsfield, move on to his 
homestead in Canaan, support him and his wife dur- 
ing their respective iives, and have the homestead. 
Finally in September following Gardiner and the 
plaintiff made an oral agreement that plaintiff should 
sell his farm, farming tools, etc., in Pittsfield, remove 
with his wife and family on to the homestead, carry 
on the farm, maintain Gardiner and his wife during 
life by furnishing them such support as they might 
need, keep Gardiner’s horse and carriage for their con- 
venience, but the plaintiff to have the use of it on the 
farm, Gardiner and wife to pay their own doctor's 
bills, furnish their own clothing, and from choice to 
do their own house-work so long as they were able,and 
Gardiner to work only when he pleased. That Gardi- 
ner should convey the farm to the plaintiff, taking 
back a mortgage thereof conditioned for the support 
of himself and wife, as above stipulated. 

Thereupon the plaintiff, assisted by Gardiner, sold 
and conveyed his farm and some personal property in 
Pittsfield for $2,600, with which he paid outstanding 
debts amounting to some $1,800 or $1,900, and on Octo- 
ber 4, 1877, removed with his family to Canaan, when, 
on delivery thereof by Gardiner, he entered into full 
possession of the homestead in strict pursuance and 
execution of the agreement, and for no other purpose, 
occupying the whole premises except two or three 
rooms which Gardiner and his wife occupied. 

The plaintiff took with him to the homestead rising 
$1,000 worth of personal property, comprising neat 
stock, horse, farming tools, wagons, grain, ete. Find- 
ing the farm, as previously informed by Gardiner, 
somewhat run down, the plaintiff purchased and ex- 
pended on it during the first two years forty tons of 
hay, $15 worth of yard manure, 1,300 pounds of phos- 
phates, and 500 pounds of plaster, cleared the bushes 
from the pasture, reset more than 100 yards of fence, 
cultivated new land, and with other lumber and tim- 
ber, added to some already there—one-half of which 
he purchased of a former tenant—erected a new stable 
at an expense of $250, and caused all of the buildings 
to be insured—all with the full knowledge and consent 
of Gardiner. He also paid the taxes upon the home- 
stead and personal property for the next and every 
succeeding year since, the same having, by direction 
of Gardiner, been assessed to him. 

Soon afterward the plaintiff and Gardiner went to an 
attorney at law to execute the deed and mortgage. The 
attorney advised them, and they consented,to postpone 
their execution untilafter the trial of a pending action 
against the plaintiff by the holder on a note of $1,000 
or $1,100, given for a patent right, as it might involve 
the homestead. 

Subsequently some unpleasantness arose between 
the parties, and although Gardiner and his wife con- 
tinued to reside and be supported by the plaintiff on 
the homestead until Gardiner’s decease, in April, 1882, 
he frequently refused to convey according to his 
agreement. Immediately after the burial of Gardiner 
his widow (one of the defendants) left, and has since 
resided with the other daughter (the other defendant), 
and has constantly refused to be supported by the 
plaintiff, and to give a deed and take a mortgage for 
her support, as her husband, with full knowledge on 
her part, had agreed, although the legal title to the 
premises is in her as sole devisee of her husband. 
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We have said that the facts are fully substantiated, 
which is emphatically true upon the direct testimony 
and admission of both parties; and on no other theory 
than that established by the direct testimony are the 
undisputed acts and conduct of the parties to the 
agreement reconcilable. Neale v. Neaules, 9 Wall. 1, 10. 
But we do not mean to intimate that there is not some 
conflicting testimony relating to minor matters, yet 
the main facts stand uncontradicted. Nor is there 
any doubt that considerable bad blood was manifested 
by the exchange of cross words and abusive epithets 
between the parties some time before the decease of 
Mr. Gardiner, and had this been all on one side we 
should long hesitate before sustaining the bill. But 
in this respect this case is like many others of like 
nature. In the language of Mr. Justice Davis, in Neale 
v. Neales, last cited, ‘‘it is to be regretted that the 
contest over this property, like all contests between 
near relations, has elements of bitterness init.” But 
they did not grow out of any alleged non-fulfillment 
of the agreement on the part of the plaintiff, for the 
declarations of Mr.Gardiner, testified to by several dis- 
tinct witnesses, all admit that he nevercalled upon the 
plaintiff in vain for support. Nor is there wanting 
evidence from the same reliable sources showing that 
it was far from an easy matter to “get along pleas- 
antly’’ with the older parties. Moreover the testi- 
mony contains more than a mere suggestion that they 
were exposed to bad influences, ill-conceived advice. 
It is utterly incredible that Mr. Gardiner would have 
voluntarily resorted to the gross fraud of attempting 
to put the mortgage set up by one of the defendants 
upon the homestead. Neither can we believe that this 
defendant understood the allegations in her answer 
relating thereto when she made oath to them, they are 
so inconsistent with the facts fully proved as also by 
her own deposition. 

The mortgage cannot be upheld. Its frandulent 
character is fully exposed. It was instigated as a 
fraud upon this plaintiff, and it limped with fraud 
every step it took, the defendant assignee being fully 
cognizant of it. Lewis v. Small, 71 Me. 552; Ash v. 
Hare, 73 id. 401. 

There was no waiver. The parties undertook to set- 
tle their troubles by reference which proved abortive. 
The plaintiff has continued in full possession, and has 
surrendered no claim which he seeks to enforce. The 
nonsuit of his action was no bar tothis suit. Neither 
is there any legal objection to the competency of the 
plaintiff as a witness. He is not coming within any ex- 
ception to Rev. Stat., ch. 82, § 93, enumerated in § 98 

Mrs. Gardiner, being sole devisee of the homestead, 
is the proper party. It is a fundamental maxim “ that 
equity looks upon things which ought to be done as 
actually performed; ’’ consequently when acontract is 
made for the sale of an estate, equity considers the 
vendor as the trustee of the vendee, holding the ven- 
dee’s legal estate on a naked trust. Linscott v. Buck, 
33 Me. 530; Sug. Vend. (Perkin ed.), ch. 5,§1; Pom. 
Eq. Jur., §§ 364 et seq. The equitable title changes 
when the contract is completed. The consequences of 
this doctrine follow. As the vendee’s legal estate is 
held on a naked trust by the vendor, this trust, im- 
pressed upon the land, follows it in the hands of his 
heirs and devisees, and his grantees with notice. Cot- 
ter v. Layer, 2 P. Wms. 332, 623; Vawsen v. Jeffrey, 16 
Ves. 519; Pom. Eq. Jur., § 368, and notes. 

There is no intimation in the case that any debts ex- 
ist against the estate. Hayes v. Cemetery, 108 Mass, 
400, 403. 

Unless the agreement be performed, this plaintiff 
will be greatly damnified, and we have no hesitation 
in decreeing its specific performance. 

Decree accordingly. Bill sustained with costs. 








Peters, C. J., Walton, Danforth, Libbey and Emery, 
JJ., concurred. 





NEW YORK COURT OF APPEALS ABSTRACT, 

MUNICIPAL CORPORATION—DEFECTIVE STREETS— 
CONTRIBUTORY NEGLIGENCE—QUESTION FOR JURY.— 
This action was brought to recover damages for a per- 
sonal injury received from a defective sidewalk in the 
city of New York. The material facts are as follows: 
Prior to 1879, One Hundred and Thirty-ninth streets, 
between Alexander avenue and Third avenue, was one 
of the streets of the city of New York and was graded, 
regulated and used as such, and the sidewalk on the 
north side of the street had been flagged with stone to 
the width of four feet. The distance between the two 
avenues was six hundred feet. In 1879, a contractor 
with the city raised the grade of Third avenue, and 
for the purpose of conforming the grade of One Hun- 
dred and Thirty-ninth street with the avenue, the 
street was also raised for a distance of about three 
hundred feet from the avenue, and for that purpose 
the flagging on the northerly sidewalk was brokeu up 
and removed for the same distance. Thereafter in 
wet weather, the sidewalk became very muddy, and 
for the purpose of escaping the mud persons using that 
walk threw down small pieces of flagging about eigh- 
teen inches apart, so that pedestrians could step from 
one to the other; and in that condition the walk re- 
mained until June, 1881, when the accident occurred 
to the plaintiff. She started from Alexander avenue 
to goto Third avenue, and passed on the northerly 
side of One Hundred and Thirty-ninth street, walking 
for three hundred feet upon the flagged walk which 
had not been disturbed, and then she came to the por- 
tion of the walk first described, and in passing from 
one stone to another she made a misstep and fell, and 
received the injury of which she complains. These 
irregular stone, carelessly thrown upon the sidewalk, 
had remained there for upward of a year, and the 
walk was left open for public use properly flagged for 
one-half of its distance. It was the duty of the city to 
maintain this sidewalk in a reasonably safe condition 
for public use, and whether it did or not was a ques- 
tion for the jury. Diveny v. City of Elmira, 51 N. Y. 
512; Todd v. City of Troy, 61 id. 506; Clemence v. City 
of Auburn, 66 id. 384; Evans v. City of Utica, 69 id. 
166; S. C., 25 Am. Rep. 169; Niven v. City of Roch- 
ester, 76 id. 619; Weed v. Village of Ballston Spa, 76id. 
829; Salsbury v. Village of Ithaca, 94 id. 27; S. C., 46 
Am. Rep 122; Dewire v. Bailey, 181 Mass. 169; S. C., 
41 Am. Rep. 219. The plaintiff had the right to use 
this walk although she knew its condition, and whether 
she was guilty of any carelessness which contributed 
to the accident was also a question for the jury. Bul- 
lock v. Mayor, etc., of New York. Opinion by Earl, J. 
(Decided June9, 1885.] 


BonbD—officlAL—SU RETIES—EVIDENCE—RES GEST. 
—The undertaking of sureties on a treasurer's official 
bond is that he shall faithfully perform his duties, and 
this involves the obligation of making correct reports 
conforming to the requirements of the statute, as well 
as the payment of funds in his custody. In an action 
against sureties for an alleged breach of such a bond 
the official reports made during the term covered by 
them are a part of the res geste and competent evi- 
deuce, not only of the facts affirmatively appearing 
therein, but also of such other facts and circumstances 
bearing upon the liability of the sureties as are legiti- 
mately inferable therefrom. Fenner v. Lewis, 10 
Johns. 38; Douglas v. Howland, 24 Wend. 36; 1 Greenl. 
Ev., § 187. This arises not alone from the principle 
authorizing the reception of such evidence, not as 
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declarations of the principle, but as being an official 
act performed under the direction of the statute, but 
also as performed by the officer in pursuance of the 
stipulations contained in the bond whereby the sure- 
ties have assumed the liability of any neglect in the 
discharge of the duty. Goss v. Watlington, 7 E. C. L. 
Rep. 380; Whitnash v. George, 15 id. 295; Middleton v. 
Melton, 10 B. & C. 317. Although the fact of the death 
of the person making the entries appears in the cited 
cases, it was not conceived that this was a controlling 
circumstance, inasmuch as the principle upon which 
they were mainly determined was the obligations as- 
sumed by the sureties in their bond for a proper per- 
formance by the officer of the duty of making such 
entries. The competency of such evidence in an action 
against sureties, even during the life-time of the officer, 
as to the amount of funds in his hands, has been de- 
cided in this court. It was however also held that 
such proof was not conclusive of that fact, but 
was open to explanation and contradiction by the sure- 
ties. Bissell v. Saxton, 66 N. Y. 55. See also U.S. v. 
Boyd, 5 How. (U. 8S.) 29. A false report by the treas- 
urer constitutes a violation of official duty and a breach 
of his bond, rendering the sureties liable to the parties 
injured for such damages as are the legitimate conse- 
quences of the wrongfulact. It is therefore properly 
receivable in evidence in an action against the sureties 
for a breach, not only for the purpose of showing such 
breach, but also as reflecting upon and illustrating the 
object and motives of other official acts of the treasurer 
which are properly the subject of investigation. Sw- 
pervisors of Tompkins y. Bristol. Opinion by Ruger, 


[Decided June 9, 1885.] 


TOWN BONDS—VALIDITY OF—LIABILITY OF COMMIS- 
SIONERS.—Bonds issued by a town forthe construction 
of a railroad under an act authorizing the same, upon 
consent being obtained of a majority of the tax payers, 
are void unless such consent has actually been given. 
The town is not however remediless in case the as- 
sessors, contrary to the fact, certify that the requisite 
consent has been obtained, or in case the commission- 
ers, acting upon the certificate, issue the bonds. The 
proceedings may be reviewed on certiorari, People, ex 
rel. Yawger, v. Allen, 52 N.- Y. 538; People, ex rel. 
Haines, v. Smith, 45 id. 772; the town may bring an 
equitable action to cancel the bonds and restrain their 
transfer, Town of Springport v. Teutonia Sav. Bank, 
75 id. 397; S. C., 84 id. 403; or it may await the bring- 
ing of an action to enforce the bonds and defend on 
the ground of their invalidity. Starin v. Town of 
Genoa, 23 N. Y. 440, and Cagwin vy. Town of Hancock, 
84 id. 532. The general course of adjudication in this 
State up to 1873 was adverse to th? right of a consent- 
ing tax payer afterward to revoke or withdraw his con- 
sent. In re Town of Greene, 38 How. 515; People, ex 
rel. Hoag, v. Peck, 4 Lans. 528; People, ex rel. Sayre, 
v. Franklin, 5 id. 129. The contrary rule was first de- 
clared in People, ex rel. Irwin, v. Sawyer, 52 N. Y. 296, 
decided in 1873. The claim that the defendants in- 
duced the assessors to make the affidavit, by the falsa 
representation that a majority had consented, was 
controverted on the trial. The affidavit was made be- 
fore the defendants had been appointed commission- 
ers, and if what took place at that time tended to show 
that their subsequent action as commissioners was not 
in good faith, it was a matter for the jury. The same 
is true in respect to the claim that the defendants 
knew that the affidavit was made without an actual 
comparison by the assessors of the consent with the 
assessment-roll, and if this was known to them, it 
would not establish that they knew the affidavit was 
false. We are of opinion that the plaintiff failed to 
maintain his action on the merits, and that the ver- 











dict was improperly directed. No action will lie on 
behalf of the town against the commissioners for dam- 
ages sustained by the wrongful issuing of the bonds: 
The verified certificate of the assessors, made in con- 
formity with the act, isa justification of and protec- 
tion to the commissioners, acting in good faith in 
issuing the bonds. Zown of Ontario v. Hil/. Opinion 
by Andrews, J. 

[Decided June 9, 1885.] 


FORECLOSURE—JUDGMENT LIEN— EQUITY OF RE- 
DEMPTION — ASSIGNMENT.—A conveyance under the 
foreclosure of a mortgage is a complete bar to the lien 
of a judgment creditor acquired subsequent to the 
mortgage; and such judgment creditor, who is made a 
party to the foreclosure proceedings afterward, has no 
right in the equity of redemption. Spring v. Short, 9 
N. Y. 538. If the sale had produced a surplus, a differ- 
ent question would have been presented, and the case 
cited by the learned counsel for the appellants, Fliess 
v. Buckley, 90 N. Y. 291, would be authority for up- 
holding alien upon it, provided one had previously 
existed upon the land. On the other hand; if the re- 
lators, as they claim, were not proper parties to the 
foreclosure, it was because the assignment had trans- 
ferred the title from the debtor to his assignee before 
the recovery of their judgment. Spring v. Short, supra. 
The assignment created a trust for the benefit of cred- 
itors of the assignor and not only in terms, but by 
force of the statute, vested the whole estate in the 
assignee in law and in equity, subject only to the exe- 
cution of the trust. 1 Rev. Stat., part 2, chap. 1, art. 
2, §§ 55-60. The assignor however mighht have de- 
clared to whom the lands to which the trust related 
should belong in the event of its termination, and 
subject to its execution, he might have granted or de- 
vised it. Id., $61. But no title or interest remained 
in him, and consequently there was nothing to which 
the lien of a judgment could attach. Briggs v. Palmer, 
20 Barb. 392; Briggs v. Davis, 20 N. Y. 15; Leonards- 
ville Bank vy. Willard, 25 id. 574; Marvin v. Smith, 46 
id. 571. It does not follow however that the assignor 
could not discharge the trusts by payment of the debts 
before sale of the assignee, or become entitled to the 
residue remaining unsold after the debts were dis- 
charged. Wintringham v. Lafoy, 7 Cow. 735; Briggs 
v. Davis, supra, and the contention seems to be, that 
there was therefore a reversionary interest in the 
assignor upon which the relator’s judgment might 
attach. This however is going too far. The right 
which an assignor might exercise for these purposes 1s 
merely an equitable one, and in no sense impairs or 
diminishes the estate of the assignee, which remains 
perfect and exclusive until the purposes of the trust 
have in fact been accomplished. People, ex rel. Short, 
v. Bacon. Opinion by Danforth, J. 

(Decided June 9, 1885.) 


NEGOTIABLE INSTRUMENT—PAST DUE NOTE—SURE- 
TIES—AGENCY—RATIFICATION.—The owner of a past 
due note payable to bearer, placed it in a bank for 
collection. The makers of the note were in fact sure- 
ties. The plaintiff, at the request of the principal 
debtor, paid the note to the bank and the bank re- 
mitted the proceeds thereof to the owner and deliv- 
ered the note to the plaintiff. Held, that the plaintiff 
obtained a good title to the note and could maintain 
an action thereon against the sureties; that notwith- 
standing the bank had no authority to sell the note, 
yet the owner by receiving and retaining the money 
had ratified the act of his agent and he was bound by 
it. The cases cited by the respondent are not incon- 
sistent with our view of the case. Some of them were 


founded upon statutes relating to corporations and 
making certain transfers void because illegal. 
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y. Phillips, 13 N. Y. 114; Houghton v. McAuliffe, 26 
How. Pr. 270. In one of them the agent of the payee 
did not sell or intend to sell the note, and nothing was 
said which necessarily gave him notice of a different 
intention on the part of the person taking the note. 
Burr v. Smith, 21 Barb. 262. Beyond the cases cited, 
our attention has been incidentally drawn to one 
which tends in many respects to justify the conten- 
tion of the respondents Fuller v. Bennett, 21 N. W. 
Rep. 433. It is observable however that the question 
of payment arose and upon a very debatable state of 
facts; and also that the payee never kuew that his 
note was not paid until five years after *he money was 
received, and when the situation of the parties had 
been changed by the intervening death of the maker. 
Our great respect for the learned judge who wrote the 
opinion has caused us to give additional reflection to 
the views we have expressed, but has uot shaken our 
conviction that in this case the title of the plaintiff to 
the note sued upon was good. Coykendall v. Consta- 
ble. Opinion by Finch, J. 

[Decided June 9, 1885.] 

>. 


SUPREME COURT ABSTRACT. 


MINNESOTA 

MALICLOUS PROSECUTION—DETERMINATION OF PRO- 
CEEDINGS.—The general rule making the right to main- 
tain an action for malicious prosecution to depend 
upon the fact that the prosecution complained of has 
resulted in adetermination in favor of the accused, is 
applicable only when the course of the prosecution has 
been such that the accused had the opportunity to 
controvert the facts alleged against him, and to secure 
a determination in his favor. Pixley v. Reed, 26 
Minn. 80; Cardival v. Smith, 109 Mass. 158; Buck- 
land v. Green, 133 id. 421; Clark v. Cleveland, 6 Hill, 
344; Fay v. O'Neill, 36 N. Y. 11; Apgar v. Wool- 
ston, 438 N. J. L. 57; Stanton v. Hart, 27 Mich. 539. 
Swensyaard y. Davis. Opinion by Dickinson, J. 
{Decided May 18, 1885. ] 


COUNTY—LIABILITY FOR BOARD OF JURY IN MURDER 
CASE—MANDAMUS.—When the court on the trial of a 
murder case considers it necessary to have the jury se- 
cluded,and by its order they are boarded at a hotel, the 
county where the case is tried will be held liable for the 
expense thus incurred, and a mandamus will issue to 
compel the board of supervisors to audit the claim of 
the hotel keeper. Thefact that there are not many 
authorities on this subject rather tends to indicate ac- 
quiescence in this practice than otherwise. There is 
however some authority upon it. In civil cases the 
charges are not usually allowed against the county, as 
the jury will seldom be put apart during the trial, and 
the whole matter of their maintenance is arranged by 
consent where this is done. Therule in civil cases is 
laid down in Young v. Buncombe, 76 N. C. 316. But 
in criminal cases the power of the court to keep them 
in custody and to bind the county to pay their main- 
tenance is established im several cases, and is believed 
to have been done without dispute heretofore in this 
State. For cases elsewhere see Fernekes v. Supervisors, 
43 Wis. 303; Com.v. Clue, 3 Rawle,498; Com’rs v. Hall, 
7 Watts, 290; State v. Engle, 13 Ohio, 492; Sargent v. 
State, llid. 474; State v. Armstrong, 19 id. 116; Com- 
missioners of Allegany Co. v. Commissioners of How- 
ard Co., 57 Md. 393; Bates v. Independence Co., 23 
Ark. 723. The latter case 1s chiefly significant as show- 
ing 1t to be a county charge. Of the power of courts 
to incur similar expenses generally for court exigen- 
cies, 80 as to bind the county, without statute, the au- 
thorities are quite clear. People v. Stout, 23 Barb. 
349: McCalmout v. Allegany Co., 25 Penn. St. 417; Su- 
pervisors of Crawford Co. v. Le Clerc, 4 Chand. 56; 
Our own decisions 


White yv. Polk Co., 17 Iowa, 413. 





have always held that while the supervisors are, under 
the Constitution, exclusive judges of the propriety of 
services for the county, yet they have no such exclu- 
sive power over those county charges that are not for 
such services; and we have also held that the expenses 
of justice are incurred for the benefit of the State, and 
only charged against the counties in accordance with 
old usage as a proper method of distributing the bur- 
den. People v. Auditors of Wayne Co., 13 Mich. 233. 
Also cases in note to Kennedy v. Gies, 25 id. 83 (anno- 
tateded.) Any other rule would put it in the power 
of a board of supervisors to prevent courts from ex- 
ercising their proper functions. In my opinion the 
supervisors were bound to audit this account. Stowell 
y. Jackson. Opinion by Campbell, J. 

{Decided May 13, 1885.] 


MASTER AND SERVANT— RAILROAD COMPANIES— 
DUTY TO EMPLOYEES—INSPECTION OF MACHINERY.— 
It is incumbent upon a railway corporation, in the dis- 
charge of its duty as master, not only to provide ma- 
chinery and instrumentalities for its employees which 
are suitable and safe, but also to use reasonable dili- 
gence to keep them so. Necessarily incident to these 
obligations is the duty of frequent iuspection, and the 
corporation, acting by its servants in the discharge of 
such duty, is liable for their negligence. Solomon R. 
Co. v. Jones, 30 Kans 601; Railroad Co. v. Holt, 29 id. 
149; Brann v. Railroad Co., 53 Iowa, 595; Porter v. 
Railroad Co., 71 Mo. 77, 78; Railroad Co. v. Jackson, 
55 Ill. 492; Condon v. Missouri Pacific R. Co., 78 Mo. 
567; Crispin v. Babbitt, 81 N. Y. 521; Fuller v. Jew- 
ett, 60 id. 52,53; Kirkpatrick v. Railroad Co., 79 id. 
240; Slater v. Jewett, 851d. 70, 71: Durkin v Sharp, 
88 1d. 227; Murphy v. Railroad Co., id. 152; Dana v. 
Railroad Co., 92 id. 642; Vosburgh v. Railroad Co., 94 
id. 380; Kain v. Smith, 25 Hun, 149; Wedgwood v. 
Railroad Co., 41 Wis. 483; S. C., 44 id. 48, 49; Smith v. 
Railroad Co., 42 id. 526; Richardsou v. Great Eastern 
R. Co., 1 C. P. Div. 342. In Fuller v. Jewett, supra, it 
is said by the court: ‘‘The duty of maintaming ma- 
chinery in repair for the safety of employees is the 
same in kind as the duty of furnishing a safe and 
proper machine in the first instance;" and ‘ in re- 
spect to such act or duty, the servant who undertakes 
or omits to perform it is the representative of the mas- 
ter, and not a mere co-servant with the one who sus- 
tains the injury.’’ This corresponds to the language 
of the same court (Church, C. J.) in Flike v. Railroad 
Co., 53 N. Y. 553, and (Folger, C. J.) in Slater v. Jew- 
ett, 85 id. 70, 71. Substantially the same doctrine 1s 
adopted by this court in Drymala v. Thompson, 26 
Minn. 41, and we think that case must control the dis- 
position of the question under consideration. In some 
States the courts hold that this rule is not applicable 
to subordinate employees, as in the case of ordinary 
car inspectors at the transfer yards, but that the latter 
are to be deemed fellow-servants of other employees 
injured through their negligence. Railroad Cos. v. 
Webb, 12 Ohio St. 494; Little Miami R. v. Fitzpat- 
rick, 41 id. —; Smart v. Railroad Co., 67 Ala. —~. The 
rule adopted in these and other cases is followed in 
Smith v. Railroad Co., 46 Mich. 258; Mackin v. Rail- 
road Co., 1385 Mass. 206, as applied to foreign cars in 
transit, which a railway company is obliged by law to 
draw over its line. Inthe case last cited the court 
say by way of explanation: ‘‘ However it may be as to 
other cars, the inspectors must be regarded as engaged 
in acommon employment as to such cars while in 
transit, and until ready to be inspected for a new ser- 
vice.’’ In respect to patent defects in the coupling 
apparatus, brakes, wheels, etc., we may assume that 
the defendant had undertaken the duty of inspection, 
and intrusted it to the proper agents. As a rule also 
there is a distinction between the special duties of 








ee 


134 THE ALBANY LAW JOURNAL. 














such persons and the service of other employees who 
are engaged in handling cars and operating trains. It 
is not the same in kind as that of the switchman, 
brakeman or other operative. Wedgwood v. Railroad 
Co., 44 Wis. 444; Schultz v. Railroad Co., 48 id. 381. 
The service of the former class relates wholly to the 
matter of the care and repair of machinery, the use of 
which is attended with constant danger to other em 
ployees unless maintained in a safe condition; and 
they represent the master, not in the capacity of su- 
perior officers placed over other employees, but be- 
cause performing the master’s duty in respect to safe 
instrumentalities. Placing and keeping such machin- 
ery upon the road in actual use would be an assurance 
to ordinary servants that the same 1s fit and safe in so 
far as the exercise of reasonable diligence could make 
it. Murpby v. Railroad Co., 88 N. Y.152. Soin the 
matter of separating damaged cars from those remain- 
ing in use with a view to repairs, the cases proceed 
upon the principle that enough must have been done 
by the master to indicate, in conformity with some 
proper regulations or usage of the company, the condi- 
tion or character of such cara for the protection of 
employees who are to handle them. Flannagan v. 
Raitroad Co., 50 Wis. 471; Watson v. Railroad Co., 58 
Tex. 439; Fraker v. Railroad Co., 32 Minn. 54. 
And the rule that the corporation is bound to know 
the defective condition of its cars within a reasonable 
time is in harmony with the doctrine that the agents 
charged with a special duty of looking after and re- 
pairing its cars and machinery, pro hac vice represent 
the master. As before stated, this case does not, we 
think, differ in principle from Drymala v. Thompson, 
supra. ‘There the negligence of the section foreman 
engaged in repairing the track, who would have other- 
wise been deemed a fellow-servant with the injured 
party, was held to be that of the defendants, and it 
would have constituted no defense that the company 
had employed competent men, adopted proper regula- 
tions, or provided suitable materials and an adequate 
system for supervising and repairing its track. On the 
other hand, in Brown v. Railroad Co., 27 Minn. 162; 
8. C., 6 N. W. Rep. 484, a road-master engaged with 
the injured party in operating machinery was held not 
to represent the company. Itisthe kind of service, 
not the grade, which distinguishes these two cases. 
The one related to maintaining safe instrumentalities ; 
the otherto the useof them. TZierney v. Minn., ete., 
R. Co. Opinion by Vanderburgh, J. 

[Decided April 6, 1885.] 


———_>___—_——— 


MICHIGAN SUPREME COURT ABSTRACT. 





MECHANICS’ LIEN—PUBLIC PROPERTY EXEMPT—CON- 
TRACT BY COUNTY OFFICER—CONDITIONAL PAYMENT.— 
Public property cannot be the subject of such alien 
unless the statute shall expressly so provide; it is by 
implication excepted from lien statutes as much as 
from general tax laws, and for the same reasoms. Fos- 
ter v. Fowler. 60 Penn. St. 27; Frank v. Freeholders, 
39 N. J. 347; Poillon v. Mayor, etc., 47 N.Y. 666; Board 
of Education v. Neidenberger, 78 Ill. 58; Bouton vy. 
McDonough Co., 84 id. 376; Loring v. Small, 50 Lowa, 
271. For tax cases see People v. Doe, 36 Cal. 220; Peo- 
ple v. Saloman, 51 Ill. 87; Louisville v. Com.,1 Duy. 
295; Gibson v. Howe, 37 Iowa, 168; Directors of Poor 
v. School Directors, 42 Penn. St. 21; State v. Gaffney, 
34.N. J. L. 133. (2) The board of county commissioners 
have authority to make a contract for the erection of 
a court-house, and provide in such contract that the 
contractor shall not be paid until all claims for mate- 
rial and work against him have been satisfied. The ar- 
gument on this point, shortly stated, is that the board 





of supervisors, as a corporation or quasi corporation, 
possesses only certain powers expressly mentioned and 
defined by law, and that among these is no power to 
interpose between employers or purchasers and the 
persons with whom they deal, for the purpose of com- 
pelling the performance of contract obligations which 
such employers or purchasers have assumed. Cases 
cited to the general doctriue are Vincent v. Nantucket, 
12 Cush. 103; Halstead vy. Mayor, etc., 3 N. Y. 430; 
Minturn v. Larue, 23 How. 435; Stetson v. Kempton, 
13 Mass. 271; Hodges v. Buffalo, 2 Den. 110; New Lon- 
don v. Brainard, 22 Conn. 552. The following quota- 
tions are also made from opinions of this court: “A 
municipal corporation has no general authority to ex- 
change promises with other corporations, or with indi- 
viduals. Its contracts must be within the scope of the 
authority conferred upon it by law, and for municipal 
purposes.’’ Thomas y. Port Huron, 27 Mich. 320, 333. 
“ There 1s a principle of law that municipal powers are 
to be strictly interpreted, and it isa just and wise rule. 
Municipalities are to take nothing from the general 
sovereignty except what is expressly granted.” Port 
Huron v. McCall, 46 Mich. 565, 574. We hold to these 
views strictly. Municipal bodies are not philanthropic 
or charitable institutions, but are apart of the gov- 
ernmental machinery of the State, and exist for public 
purposes exclusively. It is not within their province 
to act as collecting agents for individuals, either di- 
rectly or indirectly. This much should be freely con- 
ceded. But when this case is properly considered it 
does not appear to be a case in which the municipality 
has in any particular stepped aside from its proper 
functions, or stepped over its proper bounds; it has 
simply made a contract for the construction of a nec- 
essary public building, and agreed upon the method 
and the conditions of payment. It has gone no fur- 
ther, and so far it had undisputably a right to go. 
Knapp v. Swaney. Opinion by Cooley, C. J. 
(Decided April 15, 1885.] 


MASTER AND SERVANT--INJURY TO SERVANT BY MA- 
CHINE.—3S., while operating a planing machine used in 
defendant’s works, caught the sleeve of his overshirt 
in the cogs of the feed-rollers of the machine and was 
injured. The machine had been used by defendant 
for twelve years, and was the sort of a machine that 
was generally used in such work throughout the coun. 
try, and 8S. had worked near this machine for two 
years, and among similar machinery for twenty-five 
years. The cause of the accident was the absence of a 
cap or shield covering over the cog wheels. Held, that 
the employer was not negligent in using such a ma- 
chine, and that plaintiff could not recover. The cases 
of Railroad Co. v. Smithson, 45 Mich. 219; Batterson 
v. R. Co., 49 id. 184; McGinnis v. Can. So. Bridge Co., 
id. 171, are authority against the maintenance of this 
suit; as are also Kelley v. Silver Spring Co., 12 R. I. 
112, and Sullivan v. India Manuf’g Co., 113 Mass. 396, 
which are cited for their close resemblance to this in 
their leading facts. But if it were conceded that the 
plaintiff was guilty of no culpable carelessness, the re- 
sult must still be the same. It does not by any means 
follow, when the causes of an injury are traceable to two 
or more persons, that some of them must necessarily 
by responsible in law forit. On the contrary, fora 
very large proportion of all the injuries which persons 
accidentally suffer no cause of action arises against any 
one, for the reason that though possibly a higher de- 
gree of care might have prevented the injuries, no 
such culpable carelessness appears as amounts to neg- 
ligence as defined and taken notice of by the law. All 
such cases are deemed cases of pure accident, and no 
action will arise upon them. Lewis v. Railway Co., 19 
N. W, Rep. 744; Richards v. Rough, 18 1d. 785; Sjog- 
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ren v. Hall, id. 812. Schroeder v. Michigan Car Co. 
Opinion by Cooley, C. J. 
{Decided Jan. 28, 1885.] 

——__+—___—_. 


MARYLAND COURT OF APPEALS ABSTRACT.* 

ATTACHMENT—BOND TO DISSOLVE—AMENDMENT— 
NEW CONTRACT—RELEASE OF SURETIES.—An attach- 
ment was issued against the property of a non-resi- 
dent, to recover freight claimed to be due the plaint- 
iffs, as owners of a steamship. The defendant gave 
bond with sureties, as required by the Code, and the 
attachment was dissolved. At the trial of the short 
note case, on motion of the plaintiffs and against the 
objection of the defendant, sixteen other persons, part 
owners of the steamer, were made co-plaintiffs, and 
upon issues joined in the case as thus amended, judg- 
ment was recovered against the defendant. In an 
action on the bond to recover the amount of this 
judgment, held, that the amendment which made new 
parties plaintiffs, and changed the nature and charac- 
ter of the claim itself, thus depriving the defendant of 
the benefit of defenses which he otherwise might have 
taken, released the sureties on the bond. Leonard v. 
Speidel, 104 Mass. 356; Christal v. Kelly, 88 N. Y. 286; 
Poole v. Dyer, 123 Mass. 363; Campbell v. Brown, 
121 id. 516; Sanderson y. Stevens, 116 id. 183; Sutro, 
v. Bigelow, 31 Wis. 527; Fullerton v. Campbell, 
25 Penn. 346; Andre vy. Fitzhugh, 18 Mich. 99; 
Quillen v. Arnold, 12 Nev. 238; Jaycox v. Chap- 
man, 10 Ben. 517; Richards vy. Storer, 114 Mass. 101. 
We shall not extend this opinion by a review of these 
cases. It is sufficient to say, that none of them are in- 
consistent with the conclusion we have reached in this 
case, or the grounds on which it is based. Werest our 
decision on the ground that the amendment made by 
the appellants, not only made new and different parties 
plaintiffs, but changed the nature and character of the 
claim itself, and thereby deprived the defendant of 
the benefit of defenses which he otherwise might have 
made. Under such circumstances, the sureties on the 
attachment bond cannot be held liable for a judgment 
not within the terms of their contract, and for the 
payment of which they never agreed to be responsible. 
Furness v. Read. Opinion by Robinson, J. 


ACCOUNT—MORTGAGEE IN POSSESSION.—In the ordi- 
nary case for redemption, where the mortgagee is in 
possession, acknowledging his true relation to the 
property, he is required to account for all issues and 
profits thereof, so that they may be applied, after de- 
ducting all reasonable expenses and allowances 
toward the discharge of the debt and accrued interest. 
The usual decree in such cases against the mortgagee 
in possession is for an account ‘*‘of what he has re- 
ceived, or what he might have received without his 
own willful default.’" Mayer v. Murray, 8 Ch. Div, 424, 
428; 2 Fisher on Mort. (8d ed.) 943. The duty of the 
mortgagee in possession is well stated by Lord Justice 
Turner, in Kensington v. Bouverie, 7 DeG., M. &G. 
134, 157, where he says: ‘‘ A mortgagee, when he enters 
into possession of the mortgaged estate, enters for the 
purpose of recovering both his principal and interest, 
and the estate being in the eyes of this court a security 
only for the money, the court requires him to be dili- 
geut in realizing the amount which is due, in order 
that he may restore the estate to the mortgagor, who 
in view of this court is entitled to it. It is part of his 
contract that he should do so.”’ See also Mayer v. 
Murray, supra. By taking possession the mortgagee 
assumes the duty of treating the property as a provi- 
dent owner would do. He is bound to keep it in good 
ordinary repair, or as some of the cases put it, to keep 





*To appear in 63 Maryland Reports. 





it in necessary repair. Godfrey v. Watson, 3 Atk. 518; 
Sandon v. Hooper, 6 Beav. 249. And for all such 
proper or necessary repairs placed upon the property 
by the mortgagee he is entitled to receive allowance 
in the settlement or his accounts, and the amount so 
allowed will be added to the principal of the mortgage 
debt, if not liquidated by the rents and profits charged. 
Godfrey v. Watson, supra; Moore v. Cable, 1 Johns. 
Ch. 388. Such are the principles of accounting as be- 
tween the mortgagor and mortgagee in possession, 
where the character of mortgagee is acknowledged by 
the latter. But where the mortgagee in possession 
repudiates his character and true relation to the prop- 
erty, and claims to hold as real, obsolute owner, and 
denies all right of redemption, he renders himself liable 
to be treated as a wrong-doer, and as having acted in 
fraud of the rights of the mortgagor. In such case, it 
is an attempt to pervert a transaction from its real 
nature and design, and to give it an effect contrary to 
the real intention of the parties; and such an attempt 
is stigmatized by a court of equity as fraudulent. Rus- 
sell v. Southard, 12 How. 148. And the conse- 
quences attending such attempted perversion of the 
transaction is most serious to the mortgagee. He 
thereby disentitles himself to be treated with the favor 
of a mortgagee in possession as such, but is treated as 
a wrong-doer from the time of the disclaimer or repu- 
diation of his true character. As an authority for, 
and in illustration of this principle, we may refer to 
the case of the Incorporated Society v. Richards, 1-Dr. 
& War. 334. In that case the Chancellor, Lord St. 
Leonards, was pressed to give to the defendant the ad- 
vantages of a mortgagee, in an ordinary suit for re- 
demption, to which he replied, ‘‘ This is a peculiar 
case and cannot be treated as the ordinary case be- 
tween mortgagee and mortgagor. Here you set up a 
title adverse to the owner; and when acreditor denies 
his character as such, and claims as owner, I cannot 
allow him to fall back on his original character of 
creditor, as if he had never departed from it. I will 
never allow a party who has put the owner at arm’s 
length, to turn round when defeated, and claim all the 
benefits attached to the character of a fair creditor.’’ 
The same principle was adopted and applied in the de- 
cision of the case of the Bank of Australasia v. United 
Hand-in-Hand Co., 4 App. Cas. 391, 408, by the judicial 
committee of the privy council. Many of the facts of 
that case are very analogous to those of the present. 
In that case it was held that because the mortgagee set 
up title to the mortgaged property adverse to the 
mortgagor, and in denial of the right of redemption, 
he lost the immunities of an ordinary mortgagee, and 
was held to account as for a wrongful possession. 
Booth v. Balt. Steam Packet Co. Opinion by Alvey, J. 


————_+>__—_—__ 


WISCONSIN SUPREME COURT ABSTRACT. 

CARRIER—LOSS OF MERCHANDISE CARRIED AS BAG- 
GAGE—LIABILITY.—D., a traveling agent, applied to a 
baggage-master of the Chicago, etc., R. Co., on Satur- 
day, March 1, 1884, at Red Wing, Minn., to check three 
trunks containing samples of goods sold by him, on 
the train on which he took passage to Hastings, as 
ordinary baggage, agreeing to pay at Hastings the 
amount chargeable for the excess over 200 pounds 
allowed him as a passenger. He was given ordinary 
baggage checks for the trunks, and they were trans- 
ported on the train with him to Hastings, where they 
were put off about 9 o'clock the same evening on the 
platform, and as he went on to Minneapolis without 
giving any directions in regard to them, were subse- 
quently placed in the baggage-room in the depot. D. 
returned to Hastings about 2 o'clock Sunday after- 
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noon, and went directly to his hotel without giving his 
checks to the expressmen who were in waiting to take 
baggage to the hotel, as he had been in the habit of 
doing, or paying the extra charges as agreed. About 
3 o’clock Monday morning the depot was destroyed by 
fire, not happening by any negligence of the company 
or its servants, and the trunks and their contents were 
burned. D.’s employers brought suit against the com- 
pany to recover the value of the contents of the trunks. 
Held, that they were not entitled to recover. D., hav- 
ing engaged the defendant to transport the trunks as 
his baggage, and the defendant knowing their con- 
tents, having received and checked them as his bag- 
gage, and D. and the trunks having been carried from 
Red Wing to Hastings on the same passenger train, 
we must, under the facts stipulated and found, hold 
that both parties were by their contract conclusively 
estopped from claiming that the trunks were not to 
be carried as baggage, or that they were not to be re 
ceived, treated and cared for on their arrival at Hast- 
ings as baggage, and not as ordinary freight. In one 
portion of the opinion in the recent case of Texas, etc., 
R. Co. vy. Capps, 23 Amer. Law Reg. 377, not cited by 
counsel, this proposition is asserted so far as estopping 
the railroad company. But it is well established that 
estoppels to be bindiug must be mutual. Under that 
contract the defendant was bound to safely carry the 
trunks and their contents to the passenger depot at 
Hastings, and there place them upon the platform or 
other customary place of delivery, and keep them there 
fora sufficiently reasonable length of time for the du- 
plicate checks to be presented and the trunks claimed. 
Patscheider v. Railway Co., L. R., 3 Exch. Div. 153; 
Dininny v. Railway Co., 49 N. Y. 546; Ouimit v. Hen- 
shaw, 35 Vt. 605; Hutch. Carr., §§ 707-710; Thomp. 
=— notes, p. 534, § 22. It stands confessed that this 
uty of the defendant was fully performed. Being 
performed, its duty asa common carrier of baggage 
ended, and its duty as a bailee for hire or a warehouse- 
man began. Hutch. Carr., §§ 707-710; Thomp. Carr., 
notes, pp. 534, 535, § 23; Roth v. Railroad Co., 34 N. Y. 
648; Railroad Co. v. Mahan, 8 Bush, 184; Railroad 
Co. vy. Boyce, 73 Lil. 510; Texas, etc., R. Co. vy. Capps, 
supra. Hoeger v. Chicago, etc., R. Co. Opinion by 
Cassoday, J. 
(Decided April 28, 1885.) 


EXECUTOR AND ADMINISTRATOR—SET-OFF IN ACTION 
BY—LIABILITY ON CONTRACTS.—In an action brought 
by an executor or administrator upon a contract made 
by such executor or administrator himself, after the 
death of the testator or intestate, or to recover assets 
belonging to the estate in the hands of a third person, 
a claim due from the deceased to the defendant can- 
not be set-off or counter-claimed, because in all such 
cases the allowance of such set-off or counter-claim 
would necessarily destroy the equal and just distribu- 
tion of the assets belonging to the estate among the 
creditors in every case where the assets were insufli- 
cient to pay all the debts of the deceased. The reason 
of the rule is that in all such cases the allowance of 
such set-off or counter-claim would necessarily destroy 
the equal and just distribution of the assets belonging 
to the estate among the creditors in every case where 
the assets were insufficient to pay all the debts of the 
deceased. Aldrich v. Campbell, 4 Gray, 284; Smith v. 
Boyer, 2 Watts, 173; Aiken v. Bridgman, 37 Vt. 249; 
Woodward v. McGaugh, 8 Mo. 161; Newhall v. Turney, 
14 Ill. 388; Patterson v. Patterson, 59 N. Y. 574; Law- 
rence v. Vilas, 20 Wis. 381, 389-391; 3 Williams, Ex'rs, 
(7th Amer. ed.) 1876, bottom paging, note p.; Lam- 
barde v. Older, 17 Beav. 542; Wrout v. Dawes, 25 id. 
369; Root v. Taylor, 20 Johns. 137; Steel v. Steel, 12 
Penn. St. 64; Shipman v. Thompson, Willes, 103. It 
is a general rule that upon all contracts made by an 








executor or administrator, in the discharge of his du- 
ties assuch, he is liable personally, and his liability 
does not depend upon the fact that he has assets in his 
hands sufficient to discharge the debts so incurred; 
and the judgment, if any be recovered, is to be satis- 
fied out of his estate, and not out of the estate of the 
deceased. There are, undoubtedly, exceptions to the 
general rule, but they depend upon equitable consid- 
erations, which clearly show that the estate in the 
hands of the executor or administrator ought to be 
charged with the payment of the claim, rather than 
the property of the executor or administrator. Pat- 
terson vy. Patterson, 59 N. Y. 574-586; Hapgood v. 
Houghton, 10 Pick. 154; Adams v. Butts, 16 id. 344- 
346; Fitzhugh v. Fitzhugh, 11 Grat. 300; Minor v. Mi- 
nor, 8 id. 1; Jennison v. Hapgood, 10 Pick. 77; Ferrin 
v. Myrick, 41 N. Y. 315; Seip v. Drach, 14 Penn. St. 
352; Dimott v. Field, 7 Cow. 58; Myer v. Cole, 12 
Johns. 349; Gillet v. Hutchinson, 24 Wend. 184; Rey- 
nolds v. Reynolds, 3 id. 244; Mathewson v. Strafford 
Bank, 45 N. H. 104-109; Geyer v. Smith, 1 Dall. 372; 
Fritz v. Thomas, 1 Whart. 71; Grier v. Huston, 8 Serg. 
& R. 403; Masterson v. Masterson, 5 Rawle, 139; Pow- 
ell v. Graham, 7 Taunt. 585; Rose v. Bowler, 1 H. Bl. 
108, 109; Ashby v. Ashby, 7 Barn. & C. 444; Atcbison 
v. Smith, 25 Tex. 228. The cases of Patterson v. Pat- 
terson and Adams v. Butts, supra, and Brown v. 
Evans, 15 Kans. 88, and Dunne v. Deery, 40 Iowa, 251, 
are exceptions to the general rule, and all depend upon 
the peculiar nature of the claim against the estate. 
They were claims, either for funeral expenses or tomb- 
stones, which were considered funeral expenses. In 
the first case, a set-off was allowed in an action brought 
by an administrator upon a claim arising upon a con- 
tract made by the decedent, but upon which no lia- 
bility accrued until after the death, and the second 
was a direct action aguinst the representative of the 
deceased. The set-off was allowed in the New York 
case, on the ground that funeral expenses in that State, 
as in this, have preference over all other claims against 
the estate, except expenses of administration; and 
although very little is said on the subject in the case 
in Pickering, it is quite apparent that the fact that the 
claim had the preference over all others was the prin- 
cipal ground for sustaining the action. The case in 
Kansas arose upon a covenant made by the adminis- 
trator upon a sale of real estate of the intestate, and 
the set-off was allowed in an action to recover the 
purchase money. The case in Iowa was mostly for 
money lent to the administrator to pay the probate 
expenses. McLaughlin v. Winner. Opinion by Tay- 
lor, J. 

(Decided April 28, 1885.] 


LANDLORD AND TENANT—LEASE—MISTAKE—REFOR- 
MATION.—Where a lease, by reason of the ignorance and 
mistake of the scrivener by whom it is drawu,omits pro- 
visions as to repairs, etc., that the parties had orally 
agreed it should contain, it may be so reformed as to 
express the intention of the parties, when the evidence 
clearly shows what such intention was. Mr. Pomeroy 
says that the doctrine is firmly settled as one of the 
elementary principles of the equitable jurisdiction of 
acourt of equity, that it will grant relief from the 
consequences of any mistake of fact which is a mate- 
rial element of the transaction. And under this head 
he states the case which arises after the parties have 
verbally concluded their agreement in reducing that 
agreement to writing by erroneously adding, omitting, 
or altering some provision of the contract. Eq. Jur., 
§ 852 et seq; Story, Eq. Jur., ch. 5; Kerr, Fraud, 
ch. 5. Of course a court of equity will not reform an 
instrument for a mistake or omission in reducing it to 
writing, unless such mistake is clearly shown by satis- 





factory evidence. Harter v, Christoph, 32 Wis. 245. 
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But if the mistake is shown it will be corrected. Green 
Bay, etc., Canal Co. v. Hewitt, 21 N. W. Rep. 216, isa 
strong case upon this point. ‘* Indeed, in most of the 
cases to be found in the books, where relief has been 
sought against written instruments on the ground of 
fraud or mistake, the complaining parties were charge- 
able with the same kind of negligence which exists in 
this case, to-wit, the omission to read or understand 
the contents of instruments executed or accepted.” 
Albany City Sav. Inst. v. Burdick, 87 N. Y. 40-46. Sid- 
bar v. Ryder. Opinion by Cole, C. J. 

{Decided April 28, 1885.] 





OREGON SUPREME COURT ABSTRACY 

INJUNCTION—TRESPASS—TEARING DOWN FENCE AND 
DESTROYING GRASS. —A trespass, consisting in tearing 
down a gate or fence, and driving teams across a 
meadow, whereby the grass becomes trampled down 
and destroyed, is susceptible of pecuniary compensa 
tion in an action at law. In such case equity will re- 
fuse to grant an injunction unless the defendant is in- 
solvent. A court of equity will not grant an injunc- 
tion to restrain a mere trespass where the injury com- 
plained of is not irreparable and destructive of the 
plaintiff's estate, but is susceptible of pecuniary com- 
pensation, and for which he may obtain adequate sat- 
isfaction in the ordinary course of law. High Inj., $$ 
697, 703; 3 Wait Action & Def., tit. ‘* Trespass,” and 
authorities cited; Pom. Eq. Jur., § 1357, and note. 
“* Equity,”’ said Pearson, J., ‘‘ does not extend its jur- 
isdiction either to offenses against the public or to 
civil trespassers. In reference to the former no excep- 
tion has ever been made, but in reference to the latter 
an exception has been allowed after much hesitation, 
and jurisdiction assumed for the prevention of torts 
or injuries to property by means of the writ of injunc- 
tion under certain restrictions, namely: Two condi- 
tions must concur in order to give jurisdiction; the 
plaintiff's title must be admitted, or be established by 
a legal adjudication, and the threatened injury must 
be of such a nature as will cause irreparable damage.”’ 
Grace v. Perkins, 3 Jones Eq. 178. See also Bolster v. 
Catterlin, 10 Ind. 118; Jerome v. Ross, 7 Johns. Ch. 
334; Cooper v. Hamilton, 8 Black, 378; McMillan v. 
Ferrell, 7 W. Va. 229; Smith v. Pettingill, 15 Vt. 84. 
To hold otherwise would confound all principle upon 
which the equitable jurisdiction stands. It will only 
be necessary to cite a few out of many cases 
to show that the remedy at law is not only adequate, 
but the one invariably pursued in cases of this charac- 
ter. Cyr v. Madore, 73 Me. 53; Wright v. Tukey, 3 
Cush. 290; Burnham v. McQuesten, 48 N. H. 446; 
Marcy v. Taylor, 19 Ill. 634; Morse v. Ranno, 32 Vt. 
600; Sharp v. Mynatt, 1 Lea (Tenn.), 375; Barraclough 
v. Johnson, 8 Ad. & El. 99; Le Neve v. Mile End, 8 El. 
& Bi. (2 B.) 1055. The doctrine that a right of way or 
public road with gates or barsacross it may be shown 
by dedication is cautiously admitted and applied. In 
the case of Worth v. Dawson, 1 Sneed, 62, where the 
road had been used by the neighbors as a church and 
mill road for nearly thirty years, the court say: “No 
use or acceptance of the way by the public is shown, 
nor any recognition of it by the proper authority, the 
County Court. Thataright of way may be claimed 
by dedication to the public use by the owner of the 
soil is not denied, but with us this doctrine must be 
cautiously admitted. Its too easy application would 
defeat the right of the owner of the soil to have com- 
pensation for damages sustained by laying out a road 
over his land. to which he isentitled when such road 
is laid out by the proper authority.’ In Jackson v. 


State, 6 Cold. 535, the principle is cited with approval 
from Angellon Highways that mere use, however un- 





contemplated by the public and long-continued, is not 
sufficient to give the right in the public, but that such 
use muse be accompanied by acts showing the uses to 
have been under a claim of right, and not merely by 
permission of the land owners, such as working the 
road, keeping it up by the public, repairing it, or re- 
moving obstructions,” etc. “‘A permissive use of a 
way by certain portions of the community constitutes 
a license, and not a dedication, and is ordinarily some- 
thing that may be revoked.’’ Washb. Ease. 190, 191. 
“‘Every thing in such cases,’’ says Burrows, J., ‘‘de- 
pends upon the irtention of the party whose dedica- 
tion is claimed, and upon the character of the permis- 
sion given and the use allowed.’ White v. Bradley, 66 
Me. 259, citing Stafford v. Coyney, 7 Barn. & Cress. 257, 
and Barraclough y. Johnson, 8 Ad.& El. 99. In Hall v. 
McLeod, 2 Mete. (Ky.) 101, Simpson, C. J., said: “It 
cannot be admitted that where the proprietor of land 
has a passway through it for his own use, the mere 
permissive use of it by other persons for half a century 
would confer upon them any right to its enjoyments. 
So long as its use is merely permissive it confers no 
right, but the proprietor can prohibit its use or dis- 
continue it altogether at his pleasure. A different doc- 
trine would have a tendency to destroy all neighbor- 
hood accommodations in the way of travel, for if it 
were once understood that a man, by allowing his 
neighbors to pass through his farm without objection 
over the passway which he used himself, would 
thereby after the lapse of twenty or thirty years con- 
fer aright on him torequire the passway to be kept 
open for his benefit and enjoyment, a prohibition 
against all such travel would immediately ensue.’’ See 
also Kilburn v. Adams, 7 Metc. 33; State v. Nudd, 23 
N. H. 335; Barker v. Clark, 4 id. 383; Morse v. Ranno, 
2 Vt. 600; Jones v. Davis, 35 Wis. 382; State v. Har- 
den, 118. C. 366; Burnham v. McQuesten, 48 N. H. 
451; Sharp v. Mynatt, 1 Lea, 376; People v. Livingston, 
27 Hun, 105; Wright v. Tukey, 3 Cush. 290. Smith v. 
Gardiner. Opinion by Lord, J. 
[Decided April 27, 1885.] 


RES ADJUDICATA—JUDGMENT BY DEFAULT. — A 
judgment by default in favor of a plaintiff in an action 
to prevent the defendant from diverting and using the 
waters conducted from a certain stream by the plaint- 
iff’s ditch, and to protect the plaintiff in the use of 
such water, thus diverted, for the purpose of irriga- 
tion, is a bar toa subsequent action by such defendant 
against such plaintiff, to restrain him from diverting 
the waters of such stream by means of the said ditch, 
for the uses of irrigation, and to protect the former in 
the use of such water as the riparian proprietor. The 
rule is well settled that ‘“‘a party cannot litigate mat- 
ters which he might have interposed, but failed to do 
in a prior action between the same parties or their 
privies in reference to the same subject-matter.” 
Wells Res Adjudicata, § 251, citing Hackworth v. Zol- 
lars, 30 Iowa, 433; Hites v. Irvine, 13 Ohio St. 283; Le 
Guen v. Gouvernuer, 1 Johns. Cas.436; Gray v. Dough- 
erty, 25 Cal. 266. Insome of the cases the rule has 
been carried to the extent of declaring that ‘‘if a party 
fails to plead a fact he might have plead, or fails to 
prove afact he might have proved, the lawcan afford 
him no relief.’ Wells Res Adjudicata, § 251; Bell v. 
McCulloch, 31 Ohio St. 399; Ewing v. McNairy, 20 id. 
822; Embury v. Conner, 3 N. Y. 511; Covington, ete., 
v. Sargent, 27 Ohio St. 233; LeGuen v. Gouverneur, 
supra. In other cases it is said that the test is to de- 
termine whether the matter which is claimed to be 
barred might have been litigated under the pleadings. 
Columbus & S. R. Co. v. Watson, 26 Ind.52; Duncan 
v. Holeomb, id. 378; Sheets v. Selden, 7 Wall. 416; 
Beloit v. Morgan, id. 619; Henderson v. Henderson, 3 
Hare 115. The finality of judgments rests upon 
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the maxim, “interest reipublicae ut sit finis litium.”’ 
“It is for the public good,’’ says Mr. Brown, ‘that 
there be an end of Jitigation, and if there be any one 
principle of law settled beyond all question it is this, 
that whensoever a cause of action, in the language of 
the law, transit in rem judicatum, and the judgment 
remains therein in full force and unreversed, the orig- 
inal cause of action is merged and gone forever.” 
Broom Legal Maxim. ‘‘It is not only final,’’ said 
Radcliffe, J., “‘as to the matter actually determined, 
but as to every other matter which the parties might 
have litigated in the cause, and which they might have 
had decided. The reasons in favor of this extent of the 
rule appear to me satisfactory; they are found in the 
expedience and propriety of silencing the contention 
of the parties and of accomplishing the ends of justice 
by a single and speedy decision of all their rights. A 
judgment by default is attended withthe same legal 
consequences as if there had been a verdict for the 
plaintiff. There exists no solid distinction between 
a title confessed and one tried and determined.” 
Freem. Judg. and note. ‘So the neglect of a defend- 
ant to answer, and adecree pro confesso, are equiva- 
lent to an admission of the allegations of the bill as to 
all parties against whom such a decree passes.’’ 6 Wait 
Act. & Def. 771; Brummagim v. Ambrose, 48 Cal. 368. 
‘“*The judgment is final and conclusive between the 
parties, not only as to the matter actually determined, 
but as to every other matter which the parties might 
have litigated and have decided as incident toor es- 
seutially connected with the subject-matter of the liti- 
gation, within the purview of the original action, either 
as a matter of claim or defense.’’ Miller, J., in Jor- 
dan v. Van Epps,85 N.Y. 427; see also Barrett v. Fail- 
ing, 8 Oreg. 152; Bloomer v. Sturges, 58 N. Y. 168; Em- 
bury v. Conner, 3 id. 512. Noris it any objection that 
»**the former suit embraced more subjects of contro- 
versy, or more matter than the present; if the entire 
subject of the present controversy was embraced in it,is 
res adjudicata. No man is to be twice vexed with the 
same controversy.”” Biglow v. Windsor, 1 Gray, 302; 
Tioga R. v. Blossburg R., 20 Wall. 137. Neil v. Yol- 
man. Opinion by Lord, J. 

[Decided May 19, 1885.] 


Qe 





OHIO SUPREME COURT COMMISSION AB- 
STRACT.* 

NEGLIGENCE—INFERENCE BOTH WAYS—MINING— 
SUPPORTS FOR ROOF.—(1) Where there is evidence tend- 
ing to prove negligence on the part of the defendant, 
and also evidence from which the proper inference to 
be drawn as to fault on the plaintiff's part is doubtful, 
it should be submitted to the jury to determine 
whether the plaintiff was injured by his own fault or 
that of thedefendant. Stockstillv. D. & M. R. Co., 24 
Ohio St. 83. (2) A contractor agreed with the owners 
ofa mine todo certain work therein, the owners en- 
gaging to furnish and put upsuch props and supports 
for the roof of the mine as would render the miners 
secure, whenever notified by the contractor that the 
same were necessary. Held, that although such notice 
from the contractor may not have been received by 
the owners, the owners, if they had actual knowledge 
that such supports were necessary, became liable in 
damages to an employee of the contractor, who with- 
out negligence on his own part had been injured while 
at work in the mine through the want of such sup- 
ports for the roof. Coughtry v. Globe Woolen Co., 56 
N. ‘ee 124. Kelly v. Howell. Opinion by Dick. 
man, J. 


NEGOTIABLE INSTRUMENT—CO-SURETY—CONTRIBU- 
TION.—Renick, the principal maker of a promissory 
note, desiring to have the same renewed, applied to 
the sureties thereon, who claimed to have a defense to 
the note, and who declined to renew, except as sure- 
ties for Crouse, if he would go on the paper. After- 
ward Renick obtained the signature of Crouse,a new 
surety, on the representations upon which he relied 
that it was a renewal, and that the former sureties 
would sign as his co-sureties. Thereupon Renick 
handed the noteto the former sureties, who signed, 
stipulating as sureties for Crouse without his knowl- 
edge, and without any inquiry or information as to 
the circumstances under which he signed. Held, the 
stipulation is ineffective, and the sureties are co-sure- 
ties. Craythorne v. Swinburne, 14 Ves. 160; Oldham 
v. Brown, 28 Ohio St. 41. Crouse v. Wagner. Opinion 
by Martin, J. 


—_——_>__——- 


VERMONT SUPREME COURT ABSTRACT.* 





PLEDGE—GUARDIAN—WARD'S BONDS—BANK—BONA 
FIDE PURCHASER.—A former guardian of the plaint- 
iff's ward pledged to the defendant bank, to secure his 
own note, two negotiable bonds owned by the ward, 
on which bonds was an indorsement tending to show 
the ward's ownership, and which was seen by the 
cashier at the time of the negotiation. Held (1), that 
the defendant was not entitled to the protection of an 
innocent purchaser; that it was put upon inquiry, and 
that it was not sufficient to only inquire of the guardian ; 
(2) that the plaintiff could recover the bonds in an ac- 
tion of replevin; (5) that the settlement of the guar- 
dian’s account in the Probate Court did not affect the 
title to the bonds. Laughlin v. Buaat. Nat. Bank. 
Opinion by Powers, J. 

ATTACHMENT—CHANGE OF POSSESSION—FRAUD IN 
LAW—AGENT—BAILEE.—The plaintiffs sold on credit 
four chests of teaand one barrel of molasses to B., 
which were delivered and kept in B.’s grocery store. 
Soon after B. sold his grocery business and lease of 
the store toG., excepting the tea and molasses, which 
were to remain where they were, B. having control of 
them. In ashort time the plaintiffs repurchased the tea. 
etc.,and entered into an arrangement withG.to keep the 
same forthem in said store. Subsequently G., with- 
out the knowledge of the plaintiffs, sold and gave pos- 
session to P., and falsely represented to him that B. 
was the owner. B., asa favor to the plaintiffs, packed 
the goods to be reshipped to them, and with their 
agent had tried to sell the same; but after the repur- 
chase had never exercised acts of ownership. The 
goods, while in P.'s possession, having been attached 
by B.'s creditor, held, that there was a sufficient change 
of possession; that G. was the agent of the plaintiffs, 
and as such held the goods forthem; that P., although 
a bailee, was a stranger to the title, and any erroneous 
information given to or by him could not affect the 
rights of the plaintiffs. Barney v. Brown, 2 Vt. 374; 
Spaulding v. Austin, id. 555; Wing v. Neabody. 
Opinion by Walker, J. 

HoMESTEAD—WIDOW—R. L., § 1894.—One cannot 
have a homestead in mere land: nor in land with no 
buildings but a barn on it; a dwelling-house. owned, 
used or kept by the housekeeper as a home for himself 
and family is the first essential of a homestead: thus 
the defendant's husband, living with her in her house, 
and owning land contiguous to that of his wife, mort- 
gaged the same without her joining in the deed. A 
barn was the only building on his land, which land he 
used in connection with his wife’s house as a home for 
his family. Ona foreclosure, held, that the husband 





*To appear in 41 Ohio State Reports. 





*To appear in 57 Vermont Reports, 
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never had a homestead in his land; and that therefore 
his widow could not hold one in it. In Mills v. Estate 
of Graut, 36 Vt. 269, it was held that ‘the object of 
the exemption is to create a charge upon specific prem- 
ises, consisting of a house and land, for the support 
and maintenance of the wife and family of the house- 
keeper, not subject to be defeated by his separate con- 
veyance or by attachment or levy of execution on his 
debts.”” Rice v. Rudd. Opinion by Walker, J. 


REPLEVIN — VOLUNTARY ORGANIZATION — TENANTS 
IN COMMON.—The parties to the suit had been mem- 
bers of a band, formed by voluntary association, which 
divided into two factions. Each organized a new 
band, and acted under new by-laws, the plaintiffs re- 
taining the name of the old band, and defendant's fac- 
tion assuming a new name. Held, that the old organi- 
zation was abandoned, and that the plaintiffs had no 
authority to act as its trustees; that they could not 
maintain replevin against the defendants to recover 
the common property, as the parties are tenants in 
common. Hewitt v. Hatch. Opinion by Rowell, J. 


STATUTE OF LIMITATIONS — ABSENCE FROM THE 
STaTEeE.—A temporary absence does not arrest the run- 
ning of the statute so Jong as a residence is retained 
in the State; thus the defendant, having a residence 
here, and leaving his family here, went into New York 
and was absent several years for business purposes, 
without intending to acquire a new residence or to 
abandon the old one. He was frequently here with 
Lis family, and his presence could have been easily as- 
certained; but his wife was with himin New York a 
small portion of the time; they kept house there one 
winter; he paid taxes there, and voted there once. 
Held, that the running of the statute was not arrested. 
Rutland Marble Company v. Bliss. Opinion by Royce, 
C. J: 


—_——____—_———— 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 

EvVIDENCE—CHARACTER FOR CAREFULNESS.—The in- 
testate’s sleigh collided with a train at a railroad 
crossing. He thereby received an injury, and very 
soon afterward died. He never was conscious enough 
after the injury to tell how the accident happened. 
No one was with him at the time. Noone saw him 
at the moment of the collision. As evidence that he 
could not have been guilty of any negligeuce which 
contributed to the accident, witnesses who had been 
his neighbors for some time were permitted to testify 
to their opinion of his general character for careful- 
ness. We think this was overstepping the limit al- 
lowed to collateral evidence in this State. Our belief 
is that such a rule would be fraught with much more 
evil than good. ‘The question is not a new one in this 
court. The sole question considered in the case of 
Scott v. Hale, 16 Me. 326, was whether similar evidence 
was admissible. The defendant there was sued for 
damages for the loss of a building by fire, the allega- 
tion being that the fire was occasioned by the negli- 
gence of the defendant. In that case the same argu- 
ments were presented as here. The evidence received 
in that case came nearer the point at issue than the 
evidence here. At the trial the court permitted wit- 
nesses to testify that the defendant was very careful 
with fire, and that they never discovered any careless- 
ness in him about taking care of his fires during the 
time they were at his house just before the event 
complained of. It was held that this evidence was in- 
admissible, and the verdict was set aside. The same 
rule has been maintained in subsequent cases. Law- 
rence vy. Mt. Vernon, 35 Me. 100; Dunham vy. Rackliff, 





7Lid. 345. The case of Morris v. East Haven, 41 Conn. 
252, cited by the defendants, is an especially pertinent 
and sustaining decision. See Baldwin v. Railroad, 4 
Gray, 333; Eaton v. Telegraph Co., 68 Me. 63. Chase 
v. Maine Cent. R. Co. Opinion by Peters, C. J. 
[Decided Jan. 19, 1885.] 





NEGLIGENCE—FAILURE TO LOOK AND LISTEN—LAW 
OF THE ROAD—ABSENCE O¥ FLAGMAN.—The rule is 
now firmly established in this State,as well as by courts 
generally, that it is negligence per se for a person to 
cross a railroad track without first looking and listen- 
ing for a coming train, if there was a chance for doing 
so. State v. Maine Central, 76 Me. 357. ‘ No neglect 
of duty on the part of arailroad company will excuse 
any one approaching such acrossing from using the 
senses of sight and hearing, where these may be avail- 
able.’’ 1Thomp. Neg. 426, and cases in notes. Ex- 
perience has taught men that there are and can be no 
safeguards against injuries at railroad crossings nearly 
as efficacious as to look and listen for an approaching 
train. In Continental Imp. Co. v. Stead, 95 U.S. 161, 
the law of the road is expressed as follows: ‘* Of course 
these mutual rights (of railroad and traveller) have re- 
spect to other relative rights subsisting between the 
parties. From the character and momentum of the 
railroad train, and the requirements of public travel 
by means thereof, it cannot be expected that it shall 
stop and give precedence to an approaching wagon to 
make the crossing first; it is the duty of the wagon to 
wait for the train. The train has the preference and 
the right of way. But it bound to give due warning 
of its approach, so that the wagon may stop and allow 
it to pass, and to use every exertion to stop if the 
wagon is inevitably in the way.’’ In Pierce on Rail- 
roads, 342, itis said: ** The obligations of the company 
and of the traveller are mutualand reciprocal, and the 
same degree of care to avoid a collision is incumbent 
oneach. It is the duty to give the warnings required 
by the statute, or in the exercise of ordinary care, and 
it is his duty to have his attention alive to them and 
to heed them. The company, having a fixed place of 
movement anda particular momentum, has the right 
of precedence in crossing highways, and he must wait 
till the train, the coming of which he knows, or ought 
to know, has passed.’’ In Whitney v. Railroad, 69 Me. 
208, Virgin, J., says: ‘‘On account of the motive power 
used by railroads, and the difficulties attending its 
management, and the noises incident thereto, the 
statute has prescribed means particularly adapted to 
give notice of the approach of a train, the object being 
to warn all persons of such approach in season to ena- 
ble them to stop ata safe distance, and thus avoid the 
risk, not only of collision, but also of alarm to horses.”’ 
For the defense, it is contended that the plaintiff 
could not give in evidence the fact of a failure to sta- 
tion a flagman at the crossing, because no such ground 
of recovery is alleged inthe writ. It need not be al- 
leged. Neither the statute nor any municipal proceed- 
ings imposed sucha requirement at the place in ques- 
tion. Therefore a failure in that regard would not 
constitute negligence per se negligence in law. If the 
jury found that such a caution was indispensable, its 
omission would be at most only evidence of negli- 
gence, one circumstance to be taken in connection 
with all other circumstances upon the main or central 
question whether the defendants at the particular 
time and place prudently managed their road. 1 
Thomp. Neg. 419, and cases; McGrath v. Railroad, 63 
N. Y. 528; Com. v. Railroad, 101 Mass. 201; Hough- 
kirk v. D. & H. Canal Co., 92 N. Y. 219; S. C., 44 Am. 
Rep. 370. Leasan v. Maine Cent. R. Co. Opinion by 
Peters, C. J. 
| Decided Jan. 26, 1885.] 
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INSURANCE LAW. 
FIRE—MISDESCRIPTION — KNOWLEDGE OF AGENT— 
WAIVER—WRITTEN ASSENT.—The plaintiffs made their 
application through one Holman, believing him to be 
the agent of the company. He assumed to act as its 
agent, wrote the application, sent it to the company 
with his name as its agent upon it; the company re- 
ceived it, acted upon it, issued the policy in pursuance 
of it, wrote Holman's name upon the back of it, sent 
it to him for delivery, and received the premium 
through him. Thsreupon the presiding justice ruled 
that Holman was the agent of the company. The tes- 
timony showed that the application contained a mis- 
represention as to the contiguity of other buildings; 
and that an alteration of the building insured was af- 
terward made, causing a material increase of the risk. 
Holman knew of the misdescription in the applica- 
tion written by him, and that the alterations were 
made with his knowledge and consent. Whereupon 
the presiding justice ruled, that notwithstanding the 
misdescriptions, the company was bound; and that 
Holman’s verbai consent to the alterations were obli- 
gatory upon the company under the statute. We per- 
ceive no error in these rulings. Tobe sure the mere 
fact that Holman signed the application as agent was 
not enough ta show him to be the company’s agent. 
Campbell v. Mon. F. Ins. Co., 59 Me. 430. The defend- 
ant could not prevent such an act on his part done in 
his absence. But that fact, carried home to the com- 
pany’s knowledge by sending to it the application with 
his assumed official signature thereon, combined with 
its subsequent acts, including the indorsing of his 
name on the policy, might well be construed by the 
plaintiffs as an official recognition of his assumed char- 
acter at common law, but also to bring his authoriza- 
tion within Rev. Stat., ch. 49, § 18. Dunn v. G. T. Ry., 
58 Me. 187; S. C., 4 Am. Rep. 267; Ins. Co. v. McCain, 
96 U. S. 84. The company could doubtless have written 
assent to the material alterations. Adams v. McFar. 
lane, 65 Me. 152; Wood v. Poughkeepsie Ins. Co., 32 
N.Y. 619. In the absence of any known restrictions 
of authority the agent could do the same. It is com- 
mon knowledge that the authority of an agent com- 
prises not what is expressly conferred, but also as to 
third persons, what he is held Out as possessing. Hence 
the principal is frequently bound by the acts of his agent 
performed in excess or even in abuse of his actual au- 
thority; but this is only true as between the principal 
and third persons, who believing, and having a right 
to believe, that the agent was acting within the scope 
of his authority, would be prejudiced if the act was 
not considered that of the principal. Barnard y. 
Wheeler, 24 Me. 412, 418; Clark v. Metropolitan Bank, 
3 Duer, 248. This doctrine is established to prevent 
fraud, and proceeds upon the ground that when one of 
two innocent persons must suffer from the acts of a 
third, he shall sustain the loss who has enabled the 
third person to do the injury. Story Ag., § 127. Of 
course when restriction of authority is brought home 
to the knowledge of those with whom he deals, his 
acts in excess of such restricted authority will not 
bind the principal. Ins. Co. v. Wilkinson, 13 Wall. 
222. Thus where one of the express conditions of a 
policy was that “ no officer, agent, or representative of 
the company shall be held to have waived any of the 
terms and conditions of the policy, unless such waiver 
shall be indorsed hereon in writing,’ it was held 
that this limitation of power of the agent to waive 
the conditions was brought to the knowledge of the 
insured by the policy itself, and any atterapted waiver 
otherwise than therein stipulated was not binding 
upon thecompany. Walsh v. Hartford F. Ins. Co., 73 
N. ¥, 6,9, There is no such clause in the policy now 





before us. Sup. Jud. Ct. Me., March 5, 1885. Packard 
v. Dorchester Mut. Fire Ins. Co. Opinion by Virgin, J. 
(1 East Rep. 138.) 


————__>____—— 


NEW BOOKS AND NEW EDITIONS. 





Von Ho tst’s ConsTiTUTIONAL HISTORY. 


In these two volumes Dr. Von Holst, continuing his 
great work, reviews the political affairs of our country 
from 1850 to 1856, embracing the compromise of 1850, 
the Kansas-Nebraska bill, and Buchanan’s election; a 
period of vast importance, indeed, the most fateful 
years of our republic. The book is one of intense in- 
terest, but on the whole we see no reason to change 
the opinion we expressed of the first volumes, in 20 
Alb. L. J. 60, that the author lacks the judicial calm- 
ness essential to aconstitutional historian. Not that 
the work is any less interesting on that account. It is 
as interesting asa novel. But it is the work of a zeal- 
ous (we think right-minded) advocate, like Macaulay, 
rather than of an unfeeling aud impartial judge, like 
Hallam. The author’s zeal sometimes leads him to 
offend against good taste. The work is published by 
Callahan & Co., of Chicago. 


——— 


NOTES. 





[’ is seventy years since Thibauf and Savigny mar- 

shalled the opposing hosts of learned Germany in 
the great contest as to the desirability of codification. 
A similar debate now divides the jurists of New York, 
and it rages round a practical question. In accordance 
with a provision of the State Constitution, Mr. D. 
Dudley Field and others were appointed in 1847, and 
again in 1857, as commissioners to codify the whole law 
of the State. Of the five Codes prepared by these gen- 
tlemen, the Code of Civil Procedure, the Penal Code, 
and the Code of Penal Procedure have become law. 
The Civil Code has twice passed the Legislature, but 
has been vetoed on each occasion by the governor. It 
has lately been brought forward, ana on the 9th of 
April was read inthe Assembly a second time by 62 
votes to 35. The lawyers of the State are, it seems, as 
a body, opposed to the Code, indeed to any Code, and 
Mr. Carter’s pamphlet has been written at their re- 
quest. Mr. Fowler writes on the other side, and his 
pamphlet has been widely circulated by a committee, 
which apparently represents the views of an important 
minority of the profession, as well as those of the lay 
public. Quite apart from the merits of Mr. Field’s 
Code, Mr. Fowler appears to us to have the best of the 
argument. He slays once more, secuwmdum artem, 
many an objection to codification which one might 
have supposed had long since been finally disposed of. 
The relation of a Code tothe common law is well de- 
scribed in the following passage: ‘‘ What the lawyer 
does in his daily practice the codifier does on a larger 
scale; both seek for the law in the reports, but in the 
reports unfortunately burdened with the scholia of the 
text-writers aud with the wearisome utterance of many 
a commonplace or undiscriminating official. When the 
codifier has found these laws he iodges them between 
single covers, that common people, and not logicians 
and experts alone, may better apply them to the myr- 
iad, shifting phases of human affairs.’’—Law Quarter/y 
Review.——The Albany Evening Journal says: ‘*The 
attorney-general is of the opinion that section 164 of 
the Revised Statutes is completely repealed.’’ This is 
startling — but vague. 
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CURRENT TOPICS. 








T is hoped that all our readers have read Judge 
Andrews’ admirable address on Judge Folger, 
which we printed in full recently. Lest all may 
not have done so we desire to call special attention 
to his remarks on our law-making judges, than 
which we bave seldom seen any thing more excel- 
lent. He says: ‘‘Judge Folger, as I have inti- 
mated, had the doubting conservative spirit in 
dealing with legal questions, and I venture to say 
that this is one of the best equipments for a judge. 
The originating quality of genius, rare and estima- 
ble as it is, is least suited to the judicial function, 
Scarcely more fitting is the innovating spirit, which 
hesitates at no change, with no reverence for the 
past or respect for authority. I recognize the debt 
of gratitude the world owes to men of extreme no- 
tions, striving for what may have been an unattain- 
able ideal; those who, impatient of the wrongs 
which afflict society, pursue with the energy of 
passionate conviction, a single purpose, ready to de- 
stroy every institution, however hoary with age, 
or inwrought into the habit of society standing in 
the way of its attainment. They are the pioneers 
and prophets of progress, and it frequently happens 
that in the end, by their persistent energy and en- 
thusiasm, they force upon society and government 
a recognition of political and social wrongs, and of 
the necessity of applying a remedy. But on the 
whole the most useful judge is the one who seeks 
to do justice according to established rules, who 
contents himself with searching to find out what 
has been decided, and if he finds a fixed rule, to 
follow it. Law, it is true, is an organism, and has 
the elements of growth, adaptation and improve- 
ment, and there is sometimes scope for great abili- 
ties in adapting and improving it.” After advert- 
ing to the great examples of Lord Mansfield and 
Chief Justice Marshall, he continues: ‘‘But the 
principle that a judge should not undertake to 
make the law, but only to declare it, is of the ut- 
most importance. Precedents become rules of 
proverty and the muniments of personal rights. 
The certainty of a rule is often of more consequence 
than the reason of it. ‘No man,’ said Sir William 
Jones, ‘who is not a lawyer, would ever know how 
to act, and no man who is a lawyer would in many 
instances know how to advise, unless courts were 
bound by authorities firmly as Pagan deities were 
supposed to be bound by the decrees of fate.’ 
There doubtless may be a too blind and servile ad- 
herence to precedent, but an original judge is the 
most dangerous of all judicial characters.” We fully 
assent to the statement italicized by us. We 
would however have the judges excused from ad- 
hering to stupid, inconvenient and absurd prece- 
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dents, by legislative amelioration. In short, we 
would have our laws made by the proper law-mak- 
ing power, the Legislature, rather than by the ad- 
ministrative power, the bench. We hope that 
Judge Andrews will stay on the bench, and con- 
tinue to afford a shining example of the discreet 
and able magistrate, and not be seduced into the 
thorny and dangerous paths of politics. He can 
do the State more good where he is than in the 
governor’s chair, and we hope he will lay to heart 
the pitiful example of the noble man whom he 
eulogized. 


Our recent contributor, ‘‘ M. H.,” in his article 
on “The Law’s Delays,” attributes the failure of 
the Court of Appeals always to follow its own de- 
cisions to ‘‘the fact that the court is overtasked.” 
Another contributor now suggests that ‘‘ perhaps 
the court takes the view expressed in a recent case 
in the English Court of Appeals by Brett, M. R., 
that ‘there is no law, either at common law or by 
statute, by which a court is bound by a former 
judgment of its own,’” The Vera Cruz, 5 Asp. 
Mar. L. C. 272. 


That the Illinois Supreme Court agree with this 
opinion is evident from the case of Chicago, ete., R. 
Co. v. Hans, 111 Ill. 114, holding that a railroad 
company is not bound under the statute to fence its 
road at a station. Scott and’Walker, JJ., dis- 
sented, on the ground that the court had decided 
the contrary in Chicago, ete., R. Co. v. Dumser, 
109 Ill. 402. In the Hans case the prevailing opin- 
ion said of the Dumser case: ‘‘ We hold therefore 
that the railroad company was not bound to fence 
in its road at a station. The contrary doctrine is not 
established by the case of Chicago, Milwaukee and 
St. Paul R. R. Co. v. Dumser, 109 Ill. 402. The 
judgment in that case was properly affirmed, as the 
railway company had failed to fence its road at the 
point where the animal got upon its track and was 
killed, that point being some distance from its de- 
pot or station. It was not necessary in that case to 
decide that the company was derelict in duty in 
failing to fence its track at the depot, where it re- 
ceived and discharged passengers and freights.” 
In his dissenting opinion, Scott, J., who wrote 
the prevailing opinion in the Dumser case, 
said: ‘*I dissent in toto from this opinion, and 
for an expression of my views on the questions 
involved reference is made to the opinion of this 
court in Chicago, Milwaukee and St. Paul R. R. Co. 
v. Dumser, 109 Til. 402. The same section of the 
statute was construed in that case, and was directly 
involved. It is so stated in the opinion of the 
court, and no one expressed any dissent from that 
statement.” And yet in the Dumser case Schofield, 
Dickey and Craig, JJ., refused to concur, “ to the 
extent that this opinion may be regarded as hold- 
ing that the law imposes the obligation upon rail- 
road companies of fencing their tracks” at sta- 
tions. We give it all up, and we turn the court 
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over to the tender mercies of that merciless critic, 
Mr. Gilbert. 


We think that the “editorial notes” of The In- 
dependent can hardly be the work of our accom- 
plished legal-theological Doctor Spear. We find 
it there stated that ‘the Supreme Court of Texas 
recently set aside the verdict of a jury and granted 
a new trial, because the lawyer on one side soundly 
abused the client on the other side when summing 
up the case before the jury. This, as a reason for 
granting a new trial, is decidely a new idea in the 
jurisprudence of this country.” This is a very 
common reason for new trials. A great many in- 
stances are pointed out ina note in 48 American 
Reports, 337. For example, in a case in 28 
American Reports, 338, a new trial was granted be- 
cause counsel for the plaintiff likened the defend- 
ant to “the upas tree, shedding pestilence and cor- 
ruption all around him.” In another case, 49 
American Reports, $26, a new trial was granted 
because counsel alluded, in summing up, to the ap- 
plause which his opening had elicited from the au- 
dience, as a ‘‘spontaneous burst of approval.” It 
is necessary for lawyers to be civil and modest. 


We shall give in full next week the report of the 
committee of the American Bar Association on the 
Delay and Uncertainty in Judicial Administration, 
It will require a great deal of space, but it is full 
of interest, and it isa most important topic, both 
for suitors and for lawyers. 


es 


NOTES OF CASES. 





N Field v. Field, 15 Abb. N. C. 434, General 
Term, First Department, where a final decree 
had been made in an action for divorce on the 
ground of adultery, directing the payment of ali- 
mony by the defendant during the life of the 
plaintiff, eld, that the obligation to pay such 
alimony was a personal one, and upon the death of 
the defendant the right to the same was at an end, 
and no action could be maintained by the wife 
against the representatives of the husband’s estate 
for alimony which might subsequently accrue. 
Brady, J., said: ‘‘In Francis v. Francis, 31 Gratt. 
283, it was said that alimony was a proportion of 
the husband's estate allowed to the wife for main- 
tenance and support during the period of their sep- 
aration, and ended with the death of either. See 
also Gaines v. Gaines, 9 B. Monr. 299; Wallings- 
ford v. Wallingsford, 6 Har. & J. 485, for similar 
views. Burr v. Burr, 10 Paige, 20, affirmed. 


7 Hill, 238, is not in conflict with these views.” 
In Miller v. Miller, 64 Me. 484, it was held that a 
decree made in a divorce suit that the mother shall 
have the care and custody of her minor children, 
and that the father shall pay a certain sum quar- 
terly toward their support, which by its terms is to 
continue in force till the further order of the court, 





is not discharged by his death; and a bond given 
to secure the performance of such a decree is bind- 
ing upon the surety, notwithstanding the death of 
the principal obligor. See also Beach v. Beach, 29 
Hun, 181; Carson v. Murray, 3 Paige, 483. 


In Randlette v. Judkins, Maine Supreme Court, 
February 13, 1885, 1 East. Rep. 129, it was held 
that a railroad conductor who permits a passenger 
to travel on his train, taking with him goods 
known by the conductor to be stolen, is not liable 
to an action therefor by the owner of the goods. 
The court said: ‘‘The main question is whether 
the defendant is liable for permitting the four men 
to travel over the road with the property as their 
baggage, upon the facts averred in the declaration. 
If liable, upon what grounds does the liability rest? 
It is not claimed that there was a privity of con- 
tract between the plaintiffs and defendant, by rea- 
son of which the defendant owed any duty to the 
plaintiffs. Did the defendant owe the plaintiffs 
any duty as conductor of the train or otherwise? 
If not, he cannot be liable for a negligent perform- 
ance or omission of it. ‘A legal duty is that 
which the law requires to be done or foreborne, to 
a determinate person, or to the public.’ Whart. 
Neg., § 24. No such duty on the part of the de- 
fendant is averred, unless the law implies it from 
the facts alleged. The defendant was conductor 
of the train. As such it was his duty to direct and 
control the running of the train in accordance with 
the regulations prescribed by the corporation and 
the requirements of law. The railroad is a public 
highway, over which all members of the public 
who are in a proper condition to travel in a public 
car, who pay the established fare, and conduct 
themselves properly, have a legal right to travel 
with luggage. It is the legal duty of the conduc- 
tor to permit all such persons to enter the cars and 
travel over the road. For sufficient cause he may 
stop the train and eject a traveller from the train. 
He owes no legal duty to the public to stop his 
train and eject a traveller who is guilty of a felony; 
or to arrest such traveller and hold him as a pris- 
oner, and seize the property he may have in his 
possession. As a citizen he may have the right, if 
he see fit, to arrest a traveller guilty of a felony 
and hold him till he can be properly prosecuted ; 
but not being an officer, charged with the duty and 
having no legal warrant therefor, he is under no 
legal duty to do so, and thereby take upon himself 
the burden and hazard of justifying his act. Nor 
does he owe any duty to any member of the public 
to arrest a thief and seize and hold the stolen prop- 
erty he may have in his possession. Or to seize 
and hold for the owner, whoever he may be, goods 
which a traveler on the road may have taken and is 
carrying away as a trespasser. At most, under the 
plaintiffs’ averments in this case, the four men were 
mere trespassers, carrying away the plaintiffs’ prop- 
erty, the defendant having no authority from the 
plaintiffs to interfere with the property in any way. 
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The defendant was not only under no legal duty to 
take the property, but he had no legal right to do 
so, for the possession of a trespasser is sufficient to 
give him the legal right to resist the taking by one 
having no authority from the owner, * * * 
We have discussed the question involved upon 
principle, there being no authorities directly in 
point cited by the learned counsel on either side; 
and it is said there are none. If so, the inference 
is pretty strong that the common law will not sus- 
tain an action against a railroad conductor on the 
facts alleged in this case. 


In May v. Merchants & Mechanics’ Bank, Pennsyl- 
vania Supreme Court, February 25, 1885, 16 Week. 
N. C. 263, it was held that a maker of a judgment 
note containing a waiver ‘‘of all rights under the 
bankrupt laws of the United States,” is not thereby 
estopped from setting up a subsequent discharge in 
bankruptcy as a defense to his liability. The court 
said: ‘‘It was virtually conceded in the court be- 
low that if it were not for the waiver the discharge 
in bankruptcy would be a complete defense to the 
proceeding. The question therefore is, did the 
waiver above quoted keep alive defendant's per- 
sonal obligation to pay the debt, notwithstanding 
his discharge as a bankrupt? The learned judge, 
considering the waiver effective for that purpose, 
substantially instructed the jury that it was in the 
nature of a covenant on the part of defendant, not 
to interpose his discharge as a defense either to the 
note or the judgment in which it was merged; and 
therefore directed a verdict in favor of plaintiff for 
the balance claimed to be due. If this construc- 
tion is unwarranted the error was radical, and the 
judgment must be reversed. The power delegated 
to the general government to establish ‘uniform 
laws on the subject of bankruptcies throughout the 
United States’ is grounded on considerations of 
public policy, supposed to be prumotive of the 
greatest good of the greatest number rather than 
the strictly personal benefit of any individual or 
class; and hence we think it is contrary to that 
policy to permit importunate creditors to exact 
from embarrassed debtors, who are always more or 
less in their power, a waiver of the benefits in- 
tended to be secured by beneficent legislation, and 
that too in advance of actual insolvency, and in an- 
ticipation of the circumstances which would entitle 
them to the benefits, not intended for themselves 
alone but for the community at large. To recog- 
nize such waivers as effective would to some extent 
interfere with the practical operation of a general 
bankrupt law, such as was recently in force, and 
perhaps inure to the benefit of some individuals at 
The like has been held in 
respect to waiver of exemption from execution. 
Moxley v. Ragan, 10 Bush, 156; S. C., 19 Am. Rep. 
61; Recht v. Kelly, 82 Ill. 147; 8. C., 25 Am. Rep. 
301. 


the expense of others.’ 





COMMON WORDS AND PHRASES. 








PD RANCH.—A “branch” of a railroad is merely a 

section, and may be an offshoot from the rain 
line, or a direct extension from the terminus. 
MecAboy’s Appeal, Pennsylvania Supreme Court, 
Nov. 8, 1884. The court said: “Is the proposed 
extension a branch within the meaning of the act? 
We think it is. We cannot agree that the defini- 
tion of such a structure shall depend either upon 
its length or direction. If the projection of a com- 
pleted road for one square is too short for a branch, 
then what distance will be required to allow the 
use of this term? The question involves in itself 
its own absurdity. The mistake is found in giving 
too narrow a definition to the word ‘branch.’ Ac- 
cording to Worcester it may mean ‘ any distinct ar- 
ticle or portion; a section; a subdivision.’ But if 
for the word ‘branch’ we use ‘section,’ the subject 
under discussion is relieved of all possible obseur- 
ity. In like manner are we delivered from hesi- 
tancy in the matter of direction; that is, whether 
we are to regard the word ‘branch’ as mérely an 
offshoot of the main road, or whether we may ap- 
ply it to a direct extension from the terminus, since 
the substitution of the word ‘section’ dissipates 
any thing like doubt on this score. Moreover, the 
case of West. Pennsylvania Railroad Co.'s Appeal, 
104 Penn. St. 399, is in principle so like the case in 
hand that it may be regarded as having settled the 
question we are now considering.” 

TRAVELLER.— When does an angler become a 
traveller? At the Woolwich police court, on June 
30th, two members of the Woolwich Angling So- 
ciety were summoned by the police for being in a 
public-house at prohibited hours. On Sunday 
morning at twenty minutes to eleven a police in- 
spector visited the ‘‘ Plume of Feathers” at Plum 
stead, and found the two defendants there. They 
represented that they had come from Dartford, 
which was eight miles distant, but he recognized 
them as residents at Woolwich, and they admitted 
that they resided within a mile and a half of the 
tavern, but claimed the right to be served with re- 
freshments, as they had walked to Dartford and 
back. The landlord’s daughter deposed that be 
fore she consented to supply refreshments to the 
defendants they told her that they were travellers, 
and that they had slept in Dartford on the previous 
night. The defendants assured the magistrate 
that they had not intentionally broken the law. 
They left the angling club at Woolwich at twelve 
o’clock the previous night, and walked to Dartford 
to fish, They reached Dartford between three and 
four in the morning, and fished for three hours 
without any luck, and giving up the game in dis- 
gust they set off for home again. When they 


reached the “Plume of Feathers,” which was the 
first house they came to in Plumstead, they were in 
need of refreshment, and having been out all night, 
and having walked sixteen miles, they thought 
they were entitled to demand a glass of beer and a 
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biscuit, even though it was Sunday morning. The 
inspector said he had made inquiries, and found 
that one of the defendants, if not the other, had 
been out from a very early hour in the morning, but 
he had no proof that they had been to Dartford. 
Mr. Marsham said the defendants being within three 
miles of their homes were not bona jide travellers 
within the meaning of the statute. They had 
therefore committed an offense, and by so doing 
had jeopardized the landlord of the public-house. 
Each must pay a fine of 10s. and costs. The lan- 
guage of the act is where ‘the place where he 
lodged during the previous night is at least three 
miles distant,” etc. As the Law Times says: ‘‘ Now 
if the defendants in this case can be said to have 
lodged anywhere during the previous night, their 
lodging appears to have been on the cald ground 
somewhere in the neighborhood of Dartford, eight 
miles from the house where they called for beer 
and biscuits. Technically therefore the men would 
appear to be as fully entitled to an acquittal as 
they undoubtedly are in the light of common sense, 
for it is outrageous that a man who has walked 
three miles and a yard should be admitted as a 
traveller, while the privilege is refused to another 
who has been out all night and walked sixteen 
miles.” In regard to another case, before the Not- 
tingham bench, the Zimes says: ‘‘ But what is the 
definition of a traveller? Under the Sunday clos- 
ing acts, as we know, travelling is defined for a 
special purpose, and the detinition has been con- 
strued so as not to include a man who has walked 
from a distance to his own home. Semble therefore 
that a man cannot, even if he has walked fifty 
miles, be a bona jide traveller when he reaches the 
town in which he resides.” 

Busrness on Vocatiton.— This phrase, in a stat- 
ute ‘‘to prevent and punish wrongs to a child,” 
and prohibiting the employment of children in 
“business or occupation dangerous to life or limb,’ 
was construed in Hickey v. Tuafe, N. Y. Ct. App., 
June 2, 1885. The court said: ‘‘ We think that 
‘business or vocation,’ to be within the purview of 
the statute, must be an employment either vicious 
in itself, or one which partakes of the character of 
an amusement, and that it has no application to 
productive industries, or useful or necessary busi- 
ness or occupation. The defendant’s employment 
(collar) was undoubtedly of the latter character,’ 
and although in the abstract he was engaged in 
‘business,’ and the machine employed in its prose- 
cution dangerous, there is no analogy with the avo- 
cations specified in the act, and we find nothing to 
show that any wider sense was intended. The 
trial court therefore erred in submitting the case to 
the jury as one in which the plaintiff might re- 
cover if in their opinion the employment of the 
child involved such risk to her as to bring the avo- 
cation within the meaning of the term ‘dangerous 
to life and limb.’ Much stress is laid by the 
learned counsel for the appellant upon the remarks 
of Folger, C. J., in Cowley case, 83 N. Y. 464; 8. 
C., 88 Am. Rep. 464, that the life of a child might 





be endangered or its health injured ‘by putting 
him to ride on a vicious or unmanageable horse, or 
by putting him to tend a dangerous piece of ma- 
chinery.’? The remarks were pertinent to the ques- 
tion then in hand — a conviction under the fourth 
section (supra), but did not involve a consideration 
either of an inquiry or facts similar to those now 
before us.” 

Harvest.—‘‘ The word ‘harvest’ designates the 
time when crops of grain and grass are gathered, 
and does not apply to second crops cut out of the 
harvest season.” Wendell v. Osborne, 56 Iowa, 1038, 

CavusED To ATTEND ScHoot.—In London School 
Board v. Wood, Q. B. Div., July 2, 1885, Lord Cole- 
ridge, C. J., said: “The question is whether a par- 
ent who sends achild toa board school without 
the penny fee prescribed by the board rules incurs 
the penalty for not ‘causing the child to attend the 
school.’ It was held in Saunders v. Richardson that 
a parent does not cause a child to attend the school 
merely by sending the child to the door of the 
school when the child is sent away. And in the 
case of London School Board v. Wright it was given 
as the clear and unanimous opinion of the Court 
of Appeal that in a case in which a parent sends 
his child to the school without a fee, and the child 
is admitted and instructed, the proper course is to 
proceed for the penalty; their main reasons for so 
holding being that otherwise the act would be 
made inoperative, as parents would be able to send 
their children to the schools without the fees, and 
to do so with impunity, as they held that an action 
could not be brought. It appears to me that put- 
ting these two cases together, and looking at the 
terms of the act and the construction it has re- 
ceived, it is plain that the decision in this case 
must be against the defendant, as he has not, 
within the meaning of the act, caused the child to 
attend the school. It is true that in this case the 
child has in fact attended the school and received 
instruction; but it is not the less true that the par- 
ent has not caused the child to attend the school, 
and it follows therefore that the parent has violated 
the act and has incurred the penalty, and was lia- 
ble to be convicted,” 

Domestic Use.— Water for a garden is for 
‘*domestic use” in a dwelling-house, within the 
law of water-rates. Bristol Waterworks Co. v. Uren, 
52 L. T. Rep. (N. 8.) 661. The court said: ‘* That 
section is as follows: ‘Provided also that a supply 
of water for domestic purposes shall not include a 
supply of water for baths, or for cattle, or for 
horses, or for washing carriages, if the same horses 
or carriages are kept for hire, or by common car- 
riers, or are the property of a dealer, or for steam- 
engines, or for railway purposes, or for warming or 
ventilating purposes, or for working any machine 
or apparatus, or for any trade, manufacture or busi- 
ness whatsoever, or for watering gardens by means 
of any tap, tube, pipe or other such like apparatus, 
or for fountains, or for flushing sewers or drains, 
or for public baths, or for any ornamental purpose 
whatever.’ By section 68 of the act of 1862 the 
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company is to furnish, at the rates therein specified, 
every occupier of a private dwelling-house, or part 
of a private dwelling-house, with a sufficient sup- 
ply of water for domestic use. The question here 
is, what is meant by supplying a private dwelling- 
house or part of it with water for domestic use? 
Does it mean or imply the dwelling-house per se, or 
the dwelling-house with its appurtenances, as they 
may happen to stand assessed to the poor rate in 
the rate-book? We do not think that it necessarily 
means the dwelling-house with its appurtenances as 
assessed to the poor rate in the rate-book, for it 
might well be that the property occupied as a 
whole, and so assessed, might consist of a dwelling- 
house together with such appurtenances, the sup- 
plying of which latter with water would clearly not 
be for domestic use. Suppose a dwelling-house, 
together with such an amount of land, to be as- 
sessed to the poor rate upon the rate-book, that the 
occupier keeps thereon a herd of cows or other ani- 
mals, could it be said that the watering of such 
animals was a domestic use or purpose? It seems 
to us not, though as was pointed out by the late 
Master of the Rolls in the unreported case of Lowe 
v. Lambeth Waterworks Co., if only one cow or so 
were kept, and the milk was used in the house, the 
watering of such cows might well be held a do- 
mestic use. It seems to us to be in each case a 
question of fact, to be determined as each case 
arises. In our judgment the assessment in the 
rate-book is not necessarily to be taken as the stand- 
ard. Does it then mean dwelling-house with its 
appurtenances, or only dwelling-house or part of it 
per se? It is admitted on all hands that these 
waterworks statutes supply a rough-and-ready way 
of estimating upon what and at what rate the water 
rate is to be levied and paid. Section 71 of the 
Bristol Waterworks Act, 1862, seems to us to contem- 
plate that the supply of water to a private dwelling- 
house for some garden purposes might well be con- 
sidered as for domestic use, for it therein enacts 
what shall not be considered as domestic purposes, 
though, as was pointed out by Sir George Jessel in 
Lowe v. Lambeth Waterworks Co., every purpose not 
enumerated in the section cannot be considered a 
domestic purpose. The case of Busby v. Chester- 
Jield Waterworks Co. El., Bl. & El. 176, upon the 
statute then in question, shows that water used for 
washing a private carriage and watering a private 
carriage-house may well be considered as a domes- 
tic use. The court in that case would not adopt 
the argument that ‘domestic use’ meant solely the 
use by the family for the consumption and cleanli- 
ness of those resident within the house. In Lowe 
v. Lambeth Waterworks Company Sir George Jessel 
held that the word ‘house’in the act meant the 
tenement supplied with water, and not merely the 
house itself. In our judgment the water used for 
the mere amenities of the house, such as in this 
case, the watering of a flower garden surrounding 
and attached to and occupied with the house, may 
legitimately and fairly be held to be used for do- 





mestic purposes within the meaning of the statute 


in question.” 
cigs 


MALICIOUS PROSECUTION OF CIVIL SUIT. 
IL. 

There is no reason in a rule which would compel 
him to show that the action itself has likewise been 
decided in his favor. In such a case, as we have al- 
ready seen, the injured party may maintain his action 
even though the suit in which the attachment, injunc- 
tion or order of arrest was granted, was won by the 
plaintiff therein. See 1 Hill on Torts, 496, note a. In 
Cotterell v. Jones, 11 C. B. 713, the court held that ma- 
liciously commencing an action in the name of a pau- 
per or insolvent without probable cause was action- 
able. But the court decided in the same case that 
where the person in whose name the suit was brought 
by a third party was solvent, no action would lie, be- 
cause the costs would in contemplation of law com- 
pensate the injured party for his damages by reason of 
the suit. Maliciously causing an extent to issue against 
a party who is indebted to the crown, under the pre. 
tense that the debt is in danger of being lost to the 
crown, when the defendant has no reasonable ground 
for believing that the crown is in danger of losing the 
debt, renders the defendant liable in an action for 
malicious prosecution, after the proceeding has termi- 
nated in favor of the plaintiff. Craig v. Hassell, 4 Q. 
B. 481. 

Although a civil suit has been commenced, or any 
proceeding therein has been jinstituted without ma- 
lice and with probable cause, yet if such suit be carried 
on or such proceedings be prosecuted with malice and 
after the plaintiff has ceased to have any probable 
cause for the continuance of the suit or proceeding 
therein, the plaintiff will be liable in an action on the 
case for malicious prosecution. Wetmore v. Mellinger, 
22 Am. Law. Reg. (N. S.)711, decided by the Iowa Su- 
preme Court. Thecourt said: ‘If an action iscom- 
menced without probable cause, an action for mali- 
cious prosecution can be maintained. Although com- 
menced with probable cause it seems to us to neces- 
sarily follow that if it is prosecuted when there is no 
probable cause there can be arecovery. Such contin- 
ued prosecution cannot be for the purpose of vindicat- 
ing a right, but to vex, harass and oppress. If there 
was probable cause, the right to bring the action 
existed; but when such cause ceased, and there was 
a bad motive for its continuance, then from such 
time the party became a wrong-doer. In principle we 
do not think such a case differs materially from that 
when a party rightfully enters on real estate and after- 
ward becomes a wrong-doer.” The court in this case 
however held that the plaintiff is not bound to dis- 
continue an action when the fact of want of probable 
cause is developed for the first time on the trial of the 
action, and the reasoning by which it supported this 
position seems to be unanswerable. ‘We do not think 
a plaintiff is bound to dismiss an action, or that he can 
be held liable in an action for malicious prosecution, 
if he does not do so when the evidence adduced on the 
trial sufficiently shows there is no probable cause for 
its further prosecution. In the first place a party has 
the right to take the chances of a verdict in his favor; 
and in the second place a party cannot, during the ex- 
citement of the trial, be expected to give the matter 
the requisite thought and attention. The fact there- 
fore that probable cause had ceased to exist must 
otherwise appear than frem the evidence introduced 
on the trial.’’ If the plaintiff intends to hold the de- 
fendant fcr the malicious prosecution of a suit without 
probable cause, and not for the malicious commence- 
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ment of the action without probable cause, he must 
allege the former and not the latter cause of action in 
his complaint. The Massachusetts Supreme Court in 
Stone v. Swift, 4 Pick. 389, held that an allegation that 
defendant maliciously commenced a suit against the 
plaintiff and attached his property is not supported 
by evidence that the defendant, having made the 
attachment under a belief that he had u good cause of 
action, maliciously detained the property after he had 
learned that his suit was groundless. 

The general doctrine of liability for the malicious 
institution or prosecution of a civil suit without prob- 
able cause, even though there had been no seizure of 
person or property, is supported by the adjudications 
of many States. McCardle v. McGinley, 86 Ind. 538; 
8. C., 44 Am. Rep. 343; Easton v. Bank of Stockton, 31 
Alb. L. J. 63 (Cal. Sup. Ct., Nov. 1884); Closson v. 
Staples, 42 Vt. 209: S. C., 1 Am. Rep. 316; Whipple v. 
Fuller, 11 Conn. 582; S. C., 29 Am. Dec. 330; Marbourg 
v. Smith, 11 Kaus. 554; Burnap v. Albert, Taney Cir. 
Ct. Dec. 244; Wood v. Finnell, 13 Bush, 628; Wetmore 
v. Mellinger, 22 Am. Law Reg. (N. 8.) 711 (lowa Sup. 
Ct.); Pangburn v. Ball, 1 Wend. 345; Dempsey v. Lepp, 
52 How. Pr. 11; Pierce v. Thompson, 6 Pick. 193. In 
McCardle v. McGinley, 86 Ind. 538; S. C., 44 Am. Rep- 
343, the court said: “It is too clear for discussion 
that the costs which the law gives a successful party 
are no adequate compensation for the time, trouble 
and expense of defending a malicious and groundless 
civil action. The party sued must devote some time 
to the defense of the suit; he must look up his evi- 
dence and employ counsel. This waste of time and 
necessary expenditure of money, by its results, affects 
the property of the defendant. For these expenses, 
the costs recovered in the action are no compensation 
atall. In some of the States reasonable attorneys’ 
fees for the successful party are included in the tax- 
able costs. It isnot so here. No good and sufficient 
reason can be given why he, who has maliciously and 
without probable cause instituted a suit against an- 
other, should not be required to pay the party so sued 
such sum as will make him entirely whole, and soa 
majority of the decided cases in the country hold.” 

The opinion of the court in Closson vy. Staples is con- 
vincing: ‘The early English cases show very clearly 
that before the statutes entitling defendants to costs 
existed, they had a remedy at common law for injuries 
sustained by reason of suits which were malicious and 
without probable cause. It would seem however from 
more recent decisions that the present English rule, 
which restricts or limits the right of action for mali- 
ciously prosecuting civil suits without probable cause, 
stands mainly upon the ground that the costs which 
the statute provides that the successful defendant 
shall recover, are an adequate compensation for the 
damages he sustains; but under this rule it does not 
appear that the right of action is restricted to those 
cases where the process is by attachment.’’ And the 
court, after stating the mode of commencing actions 
under the Vermont statutes, says: ‘‘ The principle of 
the common law recognized by the English courts be- 
fore the statutes allowing costs to defendants, and 
which gave a remedy for injuries sustained by reason 
of suits, which were malicious and without probable 
cause, is and ought to be operative still, and we think 
it affords a remedy in all such cases where the taxation 
of custs is not an adequate compensation for the dam- 
ages sustained.’’ The court thus clearly and tersely 
states the true doctrine: ‘“ We are of opinion that 
where a civil suit is commenced and prosecuted ma- 
liciously, and without reasonable or probable cause, 
and is terminated in favor of the defendant, the 
plaintiff in such suit is liable to the defendant in an 
action on the case for the damages sustained by him 








in the defense of that original suit in excess of the 
taxable costs obtained by him; and to maintain an 
action to recover such damages, it is not material 
whether the malicious suit was commenced by process 
of attachment or by summons only.’’ In Marbourg v. 
Smith, 11 Kans. 554, the court approve aud adopt the 
same doctrine: ‘** We suppose the only question of 
law arising upon the last assignment of error is 
whether an action for malicious prosecution can be 
maintained in a case like the one at bar, where neither 
the person nor property was seized, nor bail nor secur- 
ity required, and the ordinary costs of defending the 
alleged malicious prosecution have already been al- 
lowed. We supose that an action for malicious prose- 
cution can be maintained in any case where a mali- 
cious prosecution without probable cause has in fact 
been had and determined, and the defendant in such 
prosecution has sustained damage over and above his 
taxable costs in the case.”’ 

In Woods v. Finnell, 13 Bush, 628, the court said: 
** Where the claim is not only false, but the action is 
prompted alone by malice and without any probable 
cause, the defendant’s right of recovery for the ex- 
penses incurred and damages sustained, should be as 
fully recognized as if his property had been attached 
or his body taken charge of by the sheriff.”’ 

In Whipple v. Fuller, the court enunciated the same 
doctrine in these words: ‘‘ But we wish to place our 
decision of this question upon broader principles— 
principles which we believe have received the sanction 
of the common law in earlier ages. Before the statute 
of Malbridge, which was passed in the fifty-second 
year of Henry ILI, no costs were recoverable in civil 
actions. This statute, and others subsequently enacted, 
gave costs to the successful defendant, as it is said by 
way of damage against the plaintiff pro falso clumore. 
Whatever might have been true when the several 
statutes giving costs were enacted, we cannot at this 
day shut our eyes to the truth Known by everybody, 
that taxable costs afford a very partial and inadequate 
remuneration for the necessary expenses of defending 
an unfounded suit; and of course this remedy is not 
adequate to repair the injury thus received, and the 
common law declares that for every injury there is a 
remedy. Before the statutes entitling defendants to 
costs existed, they had a remedy at common law for 
injuries sustained by reason of suits which were mali- 
cious and without probable cause; and this principle 
is and ought to be operative still in all cases where the 
taxation of costs is nut an ample remedy.”’ 

As in actions for criminal prosecutions, the plaintiff 
must show that the proceeding or suit has terminated 
in his favor. Wood vy. Laycock, 3 Metc. (Ky.) 192; 
O' Brien v. Barry, 106 Mass. 300; S. C., 8 Am. Rep. 329; 
Grant v. Moore, 29 Cal. 644; Cardival v. Smith, 109 
Mass. 158; S. C., 12 Am. Rep. 682; Bird v. Lime, 1Com. 
190; Fisher v. Bristow, 1 Doug. 215; Tatum v. Morris, 
18 Ala. 302; Poynton v. Forster, 3 Camp. 60; Whit- 
worth v. Hall, 2 B. & Ad. 698; Howell v. Edwards, 8 
Ired. 516; Spring v. Besore, 12 B. Monr. 551. 

But it is not necessary that there should be a trial 
or a judgment in favorof the defendant. A voluntary 
discontinuance by the plaintiff is sufficient. Burhans 
v. Sandford, 19 Wend. 417; Nicholson v. Coghill, 6 D. 
& Ry. 12; Wetmore v. Mellinger, 22 Am. Law Reg. 711 
(Iowa Sup. Ct.); Green v. Cochrane, 43 Lowa, 544; Car- 
dival vy. Smith, 109 Mass. 158; 8S. C., 12 Am. Rep. 682: 
Watkins v. Lee, 5 M. & W. 270; Ross v. Norman, 5 
Exch. 359; Bicknell v. Dorion, 16 Pick. 478-487; Savage 
v. Brewer, 16 id. 453. A voluntary dismissal of a civil 
suit or proceeding is prima facie evidence of want of 
probable cause. (Same cases.) This doctrine is based 
upon sound principle. The reason upon which it rests 
is clearly stated in Wetmore v. Mellinger, supra. 
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** When a person causes a criminal prosecution to be 
commenced, he cannot dismiss it. This can only be 
done by the proper officers of the government. There 
is therefore much reason in holding the dismissal of a 
criminal prosecution should not cast on the defendant 
in a civil action for malicious prosecution the burden 
of showing he had probable cause for commencing the 
criminal prosecution. But the plaintiff in a civil 
action has full control of it and may dismiss it at his 
pleasure, and when he does so we are of opinion it 
should be regarded as prima facie evidence that he did 
not have probable cause for commencing it. If he did, 
he can as readily so show as for the other party to show 
he had aot.’’” While it is the geueral rule that judg- 
ment against the defendant in a civil suit is conclusive 
evidence of probable cause, this rule does not apply to 
a case in which such judgment has been reversed on 
appeal. The judgment of the lower court is then only 
prima facie evidence of probable cause. Burt v. Place, 
4 Wend. 591; Goodrich v. Warner, 21 Conn. 4382; Mayer 
v. Walter, 64 Penn. St. 283. But in Palmer v. Avery, 41 
Barb. 290, the court inclined to the contrary view. 
Palmer sued Avery for the malicious prosecution of a 
civil suit against him by Avery. Thesuit was tried in 
justice’s court and a verdict rendered in favor of 
Avery. Palmer then appealed to the county court and 
the jury rendered a verdict in his favor in that court. 
Avery insisted that the first verdict in his favor was 
conclusive evidence, and the court so held and non- 
suited the plaintiff, Palmer. On appeal this decision 
was affirmed, Morgan, J., writing the opinion and 
Foster, J., concurring. Mr. Justice Bacon dissented 
from this view of his associates, although he concurred 
in affirming the judgment on another ground. It will 
be seen however that there is a marked and important 
distinction between this case and Burtv. Place. In 
Burt v. Place, the action alleged to have been insti- 
tuted without probable cause was not tried de novo in 
the appellate tribunal as in Palmer v. Avery. The 
judgment was reversed for error; and therefore it was 
a cogent answer to the argument of probable cause 
predicated on the judgment in the court below, ‘that 
that judgment was erroneous and might have been in 
favor of the other party, had not the mistake for which 
it was reversed been committed. In other words, the 
principle of law that controls this question is that 
the success of the plaintiff in the original suit is con- 
clusive evidence of probable cause only when the de- 
fendant has not been debarred by the error of the 
court from doing all that he was prepared to do, and 
proving all that he was ready to prove, in order to de- 
feat the plaintiff's claim. Of course the only proper 
evidence of mistake on the part of the court should be 
a judgment of reversal. Until the defendant reverses 
the judgment against him he will be confronted by an 
undisturbed decision in favor of the plaintiff, which 
under all the authorities he has no power to assail 
collaterally. But the moment that that decision is 
overruled, he clearly has the right to object to the 
original termination of the suit in favor of the plaintiff, 
that he did not have a fair trial because of the error 
which led to the reversal of the judgment, aud that 
had that error not been made, the suit might have 
been decided in his favor. Butin the case of Palmer 
v. Avery there was nothing to show that the verdict of 
the first jury in the court below was not correct, ex- 
cept the fact that the jury in the county court came 
to adifferent conclusion. Palmer could not complain 
of the verdict. He did not appeal because the court 
had denied to him any legal right. In cases like that 


in which he was defeated, the party who is vanquished 
has an absolute right to appeal and retry the issues of 
fact before a jury in the county court, irrespective of 
the question whether any error was committed in the 
It therefore appeared that a jury ina 


court below. 





case in which the defendant had had a fair trial, had 
rendered a verdict in favor of the plaintiff and had 
thus decided that the plaintiff had probable cause for 
prosecuting the suit. Sucha verdict should be con- 
clusive evidence of probable cause, although another 
jury should come to a different conclusion; for if the 
judgment of a jury on a fair trial sustaining a plaint- 
iff's claim is not to be taken as conclusive evidence of 
probable cause, no man would be safe in instituting a 
suit which might be retried in another tribunal, al- 
though there was no error on the first trial. There 
are several cases that support the general doctrine that 
a verdict or decision in favor of the plaintiff is conclu- 
sive evidence of probable cause notwithstanding the 
reversal of the judgment by an appellate tribunal. 
These however are all cases of criminal prosecution. 
Whitney v. Peckham, 15 Mass. 243; Cloon v. Gerry, 13 
Gray, 201; Witham v. Gowen, 14 Me. 362; Payson v. 
Caswell, 22 id. 212. And it is doubtful whether the 
Massachusetts cases go so far. All of the authorities 
agree that if the judgment in favor of the plaintiff is 
procured through fraud, conspiracy or perjury on his 
part, it is not an absolute bar, but that want of prob- 
able cause may be shown in spite of it provided it has 
been reversed; for the defendant in the original suit 
must always show a legal termination of the suit in 
his favor before he can maintain his action. See last 
above cases, and also Burt v. Place, 4 Wend. 591; Pal- 
mer v. Avery, 41 Barb. 290; Ewing v. Sanford, 19 Ala. 
609; Womack v. Circle, 32 Gratt. 324. It must be con- 
fessed however that the weight of authority is in favor 
of the doctrine that a judgment in favor of the de- 
fendant in the malicious prosecution suit is conclusive 
on the question of probable cause, even though the 
judgment is afterward reversed for error, proyided 
there has been no fraud or unfair means resorted to 
by the defendant to secure such judgment. Spring v. 
Besore, 12 B. Monr. 551; Griffis v. Sellars, 4 Dev. & 
Batt. 174; Welch v. Boston R. Corp., 32 Alb. L. J. 99, 
to be reported in 14 R. I. Reports. 

The case of Reynolds v. Kennedy, 1 Wils. 282, is in- 
variably cited as an authority to sustain this doctrine, 
but an analysis of the case confirms the construction 
placed upon the decision by Judge Marcy in Burt v. 
Place. He says that “‘ the question seems to have been 
what was sufficient rather than what was conclusive 
evidence of probable cause.” In Womack v. Circle, 29 
Gratt. 192, the Supreme Court of Virginia was divided 
in opinion on this question; but on a second appeal 
the broad doctrine of the conclusive effect of a judg- 
ment on the question of probable cause, though subse- 
quently reversed for error, was affirmed, the court de- 
ciding that in an action for malicious prosecution the 
judgment of the justice before whom the plaintiff was 
brought upon the complaint of the defendant that 
plaintiff had attempted to bribe one H. to burn de- 
fendant’s property, requiring plaintiff to give security 
for good behavior is conclusive evidence of probable 
cause, unless defendant knew that the testimony be- 
fore the justice was false, even though upon appeal the 
judgment is reversed and the plaintiff in the malicious 
prosecution discharged. 32 Gratt. 324. It will be no- 
ticed however that this case, like most of the authori- 
ties already cited, was a case of acriminal and not of 
a civil prosecution. The vital importance to society of 
the due enforcement of the criminal law may well 
justify the absolute protection of the unsuccessful 
prosecutor of a criminal proceeding, who has secured 
a judgment against the defendant in the first instance 
which has been subsequently reversed, provided, of 
course, such prosecutor has resorted to no unfair means 
to secure such judgment. No other consideration 
than this consideration of public policy will logically 
support such a doctrine, for it ts too clear for argu- 
ment that whether the proceeding alleged to have been 








148 


THE ALBANY LAW JOURNAL. 























maliciously instituted without probable cause be 
criminal or civil, the defendant therein cannot be said 
to have been fairly and legally tried so as to preclude 
him from litigating the question of probable cause, 
when it appears that the judgment against him has 
been reversed for error. The very judgment of re- 
versal is rendered for the sole purpose of giving the 
defendant a fair and legal trial, which the judgment 
necessarily decides was denied him on the former hear- 
ing. What reason or justice is there in that rule which 
declares conclusive on the question of probable cause 
a judgment against the plaintiff in the malicious prose- 
cution suit, which an appellate tribunal has adjudged 
to be erroneous and has absolutely annulled by its 
judgment of reversal? Itis difficult to understand 
how such a judgment is entitled to any consideration 
even as prima facie evidence of probable cause. And 
yet some of the authorities cited give it a conclusive 
effect. In Welch v. Boston R. Corp., supra, the Su- 
preme Court of Rhode Island decided that in an action 
for malicious prosecution brought by A. against B., a 
judicial fiuding in the former action in favor of B. and 
against A. by the court of original jurisdiction is con- 
clusive evidence of probable cause, when such finding 
is not procured by unfair means, even if such finding 
is reversed on appeal. The court said: ‘‘We think 
that the true rule is that a judicial finding by the 
court of original jurisdiction, not alleged to have been 
procured by unfair means, must be held to be conclu- 
sive on the question of probable cause.”’ 

In conclusion it may be remarked that all of the 
cases agree that both malice and want of probable 
cause are essential ingredients in the action on the 
case for damages sustained by reason of a civil suit or 
proceedings taken therein; and that the absence of 
either is fatal to a recovery, no matter how heavy the 
damages sustained by the plaintiff may be, or how 
groundless the claim in case there is no malice, or how 
maliciously the plaintiff in the former suit may have 
acted, provided there was probable cause for institut- 
ing and carrying on the action. It therefore behooves 
the defendant in an action to insist upon an under- 
taking if the statute gives him the right to demand 
one, or makes it the duty of the plaintiff to zive secur- 
ity. It is not sufficient that the law requires and the 
order of court directs the execution of an undertak- 
ing. In the case of Hayden v. Keith, already referred 
to, the court on granting the injunction directed the 
plaintiff to give security. This provision of the order 
however was nevercomplied with. In an action on 
the case it was urged that what was required to be 
done must be regarded as having beendone. The 
writer was associate counsel for the defendant, 
and took the position in the District Court 
that this fact made no difference; that the plaintiffs 
must establish both malice and want of probable cause ; 
and that having failed to do so they must be nonsuited. 
The nonsuit was granted and on appeal the Supreme 
Court of the State affirmed the judgment, deciding 
that the fact that the court had directed the giving of 
security did not render it any the less incumbent on 
the plaintiffs in an action on the case to show both 
malice and want of probable cause. 

Guy C. H. Corutss. 
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A cause of action given by statute to the personal represen- 
tatives of a deceased person, to recover damages for the 
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negligent killing of such person, after the death of the 
wrong-doer cannot be continued against his representa- 
tives. Yertorev. Wiswald, 16 How. Pr. 8, overruled. 
PPEAL from judgment of General Term, First 
Department, reversing a judgment of the Special 
Term, entered upon an order sustaining a demurrer to 
the complaint. 


John L. Lindsay, for appellant. 
George V. N. Baldwin, for respondent. 


Rueer, C. J. A brief reference to some of the ele- 
meutary principles applying to civil actions will serve 
the purpose at least of defining the terms used and the 
modifications introduced into the law by the statutes 
hereinafter referred to. Such actions were primarily 
divided into two classes, distinguished as actions ex 
contractu and ex delicto. The actions known as detinue, 
trespass, trespass on the case, and replevin, were those 
used in causes of action arising from torts, and were 
described as actions ex delicto. Trespass on the case 
was the appropriate form of remedy for all inju- 
ries to person or property which did not fall 
within the compass of the other forms of action. 3 
Steph. Com. 449. At common law originally all ac- 
tions arising ex delicto died with the person by whom 
or to whom the wrong was done. Thus when the ac- 
tion was founded on any malfeasance or misfeasance, 
was a tort, or arose ex delicto, such as trespass for tak- 
ing goods, etc., trover, false imprisonment, assault 
and battery, slander, deceit, diverting a water-course, 
obstructing lights, escape, and many other cases of 
the like kind, where the declaration imputes a tort 
done either to the person or property of another, and 
the plea must be “not guilty,” the rule was *‘ actio per- 
sonalis moritur cum persona.”’” 1 Wms. Exrs. 668. It 
was however held in Hambly v. Scott, Cowp. 371, Lord 
Mansfield delivering the opinion, that “If it isa sort 
of injury by which the offender acquires no gain to 
himself at the expense of the sufferer, as beating or 
imprisoning aman, etc., then the person injured has 
only a reparation for the delictum, in damages to be 
assessed by ajury. But when beside the crime prop- 
erty is acquired which benefits the testator, then an 
action for the value of the property shall survive 
against the executor.”’ ‘So faras the tort itself goes, 
an executor shall not be liable, and therefore it is that 
all public and private crimes die with the offender, and 
the executor is not chargeable; but so far as the act of 
the defender is beneficial his assets ought to be answer- 
able, and his executor therefore shall be charged.”” By 
the statute of 4 Edward III, ch. 7, actions ‘‘de bonis 
asportatis’’ were given to the executors of a deceased 
person for personal property taken from their testator 
and carried away, but for all other causes of action 
arising out of wrongs done either to the person or 
property,the rule of ‘ actio personalis moritur cum per- 
sona” applied. 1 Wms. Exrs. 672. Under the clause 
of the Constitution making the rules of the common 
law the law of the State, it must be held that these 
rules still determine the survivability of actions for 
torts, except where the law has been specifically modi- 
fied or changed by statute. 

It had been held in this State prior to the enactment 
of the Revised Statutes that an action against the rep- 
resentatives of a postmaster for money feloniously ab- 
stracted from aletter by his clerk did not survive 
(Franklin v. Low, 1 Johns. 402), and against a sheriff's 
representative for an escape occurring during his life- 
time (Martin v. Bradley, 1 Cai. 124) did not lie against 
such representatives. 

In the case of People v. Gibbs, 9 Wend. 29, decided 
in 1832, it was held that an action against the cxecutors 
of a sheriff for the default of his deputy in returning 
process, notwithstanding an action in asswmpsit for 
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money had and received, was by statute authorized 
therefor, did not lie, inasmuch as the cause of action 
was founded in tort. 

As no reference is made in this case to the Revised 
Statutes, it is inferred that it arose previous to their 
enactment, although the case does not disclose that 
fact. Still the date of the trial, November, 1830, would 
not necessarily lead to such an inference. The Re- 
vised Laws, vol. 1, p. 311, had therefore enlarged the 
scope of the statute of 4 Edward III, and provided for 
actions by and against executors and administrators 
for property taken and converted by the testator or 
intestate during his life-time. Under this condition 
of the law, the provisions of the Revised Statutes 
were enacted in 1828, and contain the rule by which 
this coutroversy must be determined. Section 1 reads 
as follows: ‘‘ For wrongs done to the property, rights 
or interests of another, for which an action might be 
maintained against a wrong-doer, such action may be 
brought by the person injured, or after his death, by 
his executors or administrators against such wrong- 
doer, and after his death against his executors or ad- 
ministrators, in the same manner and with like effect 
in all respects as actions founded upon contract.” 
Section 2: ‘‘But the preceding section shall not extend 
to actions for slander, for libel, or to actions of assault 
and battery or false imprisonment, nor to actions on 
the case for injuries to the person of the plaintiff, or 
to the person of the testator or intestate of any execu- 
tor or administrator.” 

It cannot be successfully claimed that the language, 
“actions on the case for injuries to the person ”’ up to 
this time did not include, according to the universal 
classifications, all actions without regard to the per- 
son or persons to whom they accrued, which had as 
their cause or were founded upon injuries to the person 
of another arising from the negligent or careless con- 
duct of a wrong-doer. It must also, upon well-settled 
principles of construction, be conceded that these 
terms were used by the law-makers according to their 
legal and well understood signification at the time of 
theiremployment. If the language of the statute ap- 
plicable to this case be collocated and read according 
to its plain meaning and intent, the following sen- 
tence would seem to be the result: Actions by and 
against executors and administrators for wrongs done 
to the property, rights or interests of their intestate 
or testator, are hereby authorized, but so far as such 
wrongs have heretofore been remediable by actions on 
the case for injuries to the person of the plaintiff, or 
to the person of the intestate, or testator of any exec- 
utor or administrator, they shall not survive the death 
of the person to whom or by whom the wrong is done. 
The wrongs referred to in these sections are such only 
as are committed upon the “‘ property, rights or inter- 
ests ’’ of the testator or intestate, and to a cause of ac- 
tions for which the executors and administrators ac- 
quire a derivative title alone. The whole scope and 
design of the statute is to extend a remedy already ac- 
crued to the representatives of a deceased party, and 
provide for the survival only of an existing cause of 
action. 

Among the questions which have arisen over the 
construction of these sections, the most prominent are 
probably those relating to the signification of the words 
“property, rights or interests,” as used in the first 
section, and the effect of the enumeration in the sec- 
ond section of certain specific actions as being excepted 
from the operation of the prior section. 

It is inferable from the opinions expressed in Haight 
v. Hayt, 19 N. Y. 464, that the court supposed that the 
words “ property, rights or interests’’ as used in the 
statute covered and included all injuries tortiously in- 
flicted by one person to the detriment of another, 





whether affecting his person or property, and also that 
the mention of certain actions in the second section 
manifested an intention on the part of the law-makers 
to exempt all others founded on tort from abatement 
by death. The views expressed on those questions 
seem to have been unnecessary, as the action there 
was for a fraudulent representation with respect to in- 
cumbrances whereby a purchaser of land at a public 
sale was induced and the purchaser was compelled to 
pay an incumbrance which he was led to believe did 
not exist. The injury thus seems clearly to have been 
one to rights of property alone, and was saved from 
abatement by the first section of the statute. The lan- 
guage and structure of these sections would seem to 
repel the idea that the exemptions provided by the 
second section were intended to authorize the survival 
of all other actions for torts. In the view implied by 
the language used in that case, the first section would 
be quite unnecessary, as any provision specifying the 
classes of action which did survive would be superflu- 
ous if conjoined with one enumerating all actions not 
surviving. Sucha construction gives the first section 
no office to perform, and the courts have practically 
rejected this interpretion in numerous cases, holding 
that causes of action abated by death, which were not 
named in the second section. Thus it has been held 
that a cause of action by a master for the seduction of 
his servant does not survive (People v. Tioga Com. 
Pleas, 19 Wend. 73); or fora fraudulent represention 
by a third person in reliance upon which credit is 
given to an irresponsible person (Zabriskie v. Smith, 13 
N. Y. 322); or for a breach of a promise to marry 
(Wade v.Kalbfleisch, 58 id. 286; S. C., 17 Am. Rep. 250; 
or for damages occasioned by the negligent killing of 
another (Whitford v. Panama R. Co., 23 id. 465); or for 
a penalty incurred by trustees under the general manu- 
facturing act (Stokes v. Stickney, 96 id. 323), and for 
fraud in inducing one to marry another. Price v. Price, 
75 id. 244; S. C., 31 Am. Rep. 463. 

The provisions in question obviously created a great 
change in the law, and applied to a numerous class of 
cases which had not before been held to survive. Thus 
it enlarged the rights created by the act of 4th Ed- 
ward III, so as to include actions for trespass de bonis 
asportatis against representatives as well as by them, 
and removed the limitation which authorized other 
actions for wrongs against representatives only when 
the estate of their testator or intestate was benefited 
by the act complained of. The change is illustrated by 
the case of Benjamin’s Exrs. v. Smith, 17 Wend. 208, 
Where it was held that the cause of action accruing 
to a party against a sheriff fora false return did not 
abate by the plaintiff's death. This had previously been 
held otherwise. People v. Gibbs, supra. In the People 
v. Tioga Com. Pleas, 19 Wend. 73, it was held that 
such actions alone as survived to executors and ad- 
ministrators were assignable, and that a cause of ac- 
tion by a master for the seduction of his servant was 
not assignable. 

Although this action is based upon the theory of a 
loss of service by the master, it must inferentially 
have been determined that it did not affect the prop- 
erty, rights or interests of the master in such manner 
as to cause the right of action to survive. 

Grover, J., in Haight v. Hayt, said ‘‘ that the statute 
had changed the law so far as property or relative 
rights are affected by the wrongfulact.” 

Judge Rapallo has said that “the rights and inter- 
ests for tortious injuries to which this statute pre- 
serves the right of action have frequently been consid- 
ered, and it is generally conceded that they must be 
pecuniary rights or interests by injuries to which the 
estate of the deceased ia dismissed.”” Cregin v. B. C. 
R. Co., 75 N. Y. 194; 8. C., 31 Am. Rep. 459. 
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Reference to the law asit stood previous tothe re- 
vision (and the application of the rule of construction 
embodied in the maxim noscitur a sociis) would seem 
to require such an interpretation of the words “ prop- 
erty, rights or interests’’ as shall confine their applica- 
tion to injuries to property rights only, and such as 
had been theretofore enforceable by the deceased. It 
is stated in 1 Wms. Exrs. 677, *‘ that no action is main- 
tainable by the executor or administrator upon an im- 
plied express promise to the deceased when the dam- 
age consisted entirely in the personal suffering of the 
deceased without any injury of his personal estate.” 
Chamberlain v. Williamson, 2M. & 8S. 408, is cited in 
support of this proposition. In that case Lord Ellen- 
borough said: ** Executors and administrators are the 
representatives of the personal property — that is, the 
debts and goods of the deceased—but not of their 
wrongs, except when those wrongs operate to the tem- 
poral injury of their personal estate.”” Accordingly it 
was there held ‘‘that an executor or administrator 
cannot have an action for a breach of promise of mar- 
riage to the deceased when no special damage to the 
personal estate can be stated on the record. So with 
respect to injuries affecting the life and health of the 
deceased, all such as arise outof the unskillfulness of 
medical practitioners, the imprisonment of the party 
brought on by the negligence of his attorney; such 
cases being in substance actions for injuries to the 
person.” 

This view of the law is approved in a similar case in 
this pourt. Wade v. Kalbfleisch, supra. It was said in 
Pecple v. Tioga Com. Pleas, supra, by Cowen, J., that 
“the cases in respect to executors and insolvent as- 
signees, and the like, certainly go very far to direct 
what we are to consider matter of property or estate 
so far that it can be touched by acontract and made a 
subject of transfer between parties in any way at law 
or in equity.’’ If the right be not so entirely personal 
that a man cannot by any contract place it beyond his 
control, it is assignable under the statute of insolv- 
ency, or will on his death puss to his executors. The 
reason is because it makes a part of his estate; it is 
matter of property, and as such it isin its nature as- 
signable. On the contrary, if it be strictly personal, 
it is beyond the reach of contract. In the same sense 
we say of many rights they are inalienable. No one 
would pretend that a man’s person could be specifically 
affected by contract ; though he should bind himself by 
indenture, equity could not force the agreement. 
Mary Clark’s case, 1 Blackf. 122. ‘‘So of a man’s ab- 
solute personal rights in general, as his claim to safety 
from violence, and his relative rights as a husband, a 
father, a master, a trustee, etc.’’ This case was ap- 
proved in McKee v. Judd,12 N. Y. 622, and it was 
there said by Grover, J., that ‘‘demands arising from 
injuries strictly personal, whether arising upon tort 
or contract, are not assignable, but that all others 
are.”’ 

Iu Green v. Hudson River R. Co., 28 Barb. 9, ap- 
proved in Whitford v. Panama R., supra, it was held 
that the husband at common law could not maintain 
an action for negligence causing the death of his wife, 
and that continued to be the law in the State until the 
act of 1847 was amended by chapter 78 of the Laws of 
1870. It was said by Judge Denioin Whitford v. Pan- 
ama R. Co., supra, “It has never been suggested, so 
faras I know, that the personal representatives of a 
deceased person could, at the common law, sustain an 
action on account of the wrongful act of another, 
which caused the death of the person whose estate they 
represent.’’ It would seem unnecessary to cite addi- 


tional authorities to the effect that as the law stood at 
the adoption of the statute,neither a husband nor wife 
had such an interest in the life and services of their 
respective consorts as subjected a person through 





whose negligent act it was taken to the charge of in- 
juring any property rights possessed by either husband 
orwife. | 

From the same review it is quite evident that the 
authors of the statute intended explicitly to provide 
for the abatement of causes of action for personal in- 
juries accruing to the plaintiff or to his intestate or 
testator. The assignability and survivability of things 
in action have frequently been held to be convertible 
terms, and perhaps furnish as clear and intelligible a 
rule to determine what injuries to property rights or 
interests are meant by the statute as it is possible to 
lay down. People v. Tioga Com. Pleas, supra; Zabris- 
kie v. Smith, supra. 

The rights of property only which are in their nature 
assignable and capable of enjoyment by an assignee 
are those referred to in the statute; such rights as arise 
out of the domestic relations clearly do not possess the 
attributes of property, and are not assignable by the 
possessor. Id. 

The provisions of the Revised Statutes were how- 
ever modified by chapter 450 of the Laws of 1847, as 
amended by subsequent statutes giving an action 
against persons and corporations to the representatives 
of a deceased person, for the benefit of their husband 
or widow and next of kin, to recover damages for the 
pecuniary injuries suffered by them where death was 
caused by the wrongful act, neglect or default of an- 
other, and the act, neglect or default was such as would 
(if death had not ensued) have entitled the party in- 
jured to maintain an action therefor, and in respect 
thereof against the person who or the corporation 
which caused the same,although the death was caused 
under such circumstances as iu law amounted toa fel- 
ony. 

We are now to consider the effect which these stat- 
utes produced upon the law as it previously existed. 
The cause of action here provided for has been held 
not to be a devolution of an existing one, but a new 
one calling for the application of another rule of dam- 
age, and distinguished by many other attributes. 
Whitford v. Panama R. Co., supra; Huight v. Hayt, 
19 N. Y. 464; McDonald v. Mallory, 77 id. 546; S. C., 
33 Am. Rep. 664; Littlewood v. Mayor, ete., 89 N. Y. 24; 
Blake v. Midland Ry. Co.,18 A. & E. 93; Leggot v. 
Great N. Ry. Co., L. R., 1 Q. B. D. 604; S. C., 17 Eng. 
Rep. 238; Russell v. Sunbury, 37 Ohio St. 372; 8S. C., 41 
Am. Rep. 523; Yertore v. Wiswall, 16 How. Pr. 8. 
That it is founded upon the wrongful acts of the party 
causing the death, and gives a right of action therefor 
to the representatives of the deceased for the pecu- 
niary consequences suffered by the husband, wife or 
next of kin from such wrongful act, is also established 
by the same authorities. 

The cause of action is obviously the wrongful act, 
and the pecuniary injuries resulting afford simply a 
rule to determine the measure of damages. However 
much the husband, widow or next of kin may suffer 
pecuniarily by the act causing death, it constitutes no 
cause of action independent of eviucnce that it was 
occasioned by the wrongful or negligent conduct of 
another. Proof that it occurred in consequence of the 
contributory negligence of the deceased person, or 
without the fault of the defendant, furnishes a perfect 
answer to such an action, and a conclusive reason why 
the death produced by the wrongful act is the cause 
of action. The cause of action here provided for does 
not purport to be in any respect a derivative one, but 
is an original right conferred by the statute upon rep- 
resentatives for the benefit of beneficiaries, but 
founded upon a wrong already actionable by existing 
law in favor of the party injured for his damages. The 
description of the actionable clause seems to have 
been inserted merely to characterize the nature of the 
act, which is intended by the statute to be thereby made 
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actionable, and to define the kind and degree of delin- 
quency with which the defendant must be chargeable 
inorder to subject him to the action.” Whitford v. 
Panama &. Co., swpra. 

It will be observed also that the statute, although 
creating a new cause of action, and passed for the ex- 
press purpose of changing the rule of the common law 
in respect to the survivability of actions, and confer- 
ring aright upon representatives which they did not 
before possess, does not undertake either expressly or 
impliedly to impair the equally stringent rule which 
precluded the maintenance of such actions against the 
representatives of the offending party. 

The plain implication,from its language would there- 
fore seem to be at war with the idea that the Legisla- 
ture intended to create a cause of action, enforceable 
against as well as by representatives. The cause of 
action thereby given is not to the estate of the de- 
ceased person, but to his or herrepresentatives as trus- 
tees, not for purposes of general administration, but 
for the exclusive use of specified beneficiaries. Dickins 
v. N. Y. Cent. R. Co., 28 N. ¥. 158; Yertore v. Wis- 
wall, 16 How. Pr. 8. 

The wrong defined indicates no injury tothe estate 
of the person killed, and cannot either logically or le- 
gally be said to affect any property rights of such per- 
son, unless it can be maintained that a person has a 
property right in his own existence. The property 
right therefore created by this statute is one existing 
in favor of the beneficiaries of a recovery only, and de- 
pends for its existence upon the death ofthe party in- 
jured. It had no previous life, and cannot be said to 
have been injured by the very act which creates it. 
Whatever claim a wife or children have at law upon 
the husband and father for support, perishes with the 
life of such person, and thereafter their claims upon 
his estate are governed by statutory rules. 

If therefore we consider this cause of action as a 
property right, it is assuch aright based upon a tort, 
and except as otherwise provided by the statute creat- 
ing it, must be governed by the existing rules of law 
applicable to such causes of action. 

The case of Littlewood v. Mayor, etc., 89 N. Y. 24; 
S. C., 42 Am. Rep. 271, holding that such causes of ac- 
tion may be settled and discharged by the injured 
party during his life-time would seem to preclude the 
idea that the husband and the widow and the next of 
kin had any right of property in the cause of action 
created by the death of the party injured during his 
life-time. The question presented by the decision 
herein was, we think, determined adversely to 
the plaintiff in the case of Cregin v. Brook- 
lyn & Crosstown R. Co.,75 N. Y. 192; S. C., 13 Am. 
Rep. 459. It was there held when an injury was done 
to the person of the plaintiff (and necessarily by the 
terms of the statute to that of his testator or intes- 
tate), ‘‘ that the pecuniary damage sustained thereby 
cannot be so separated as to constitute an independ- 
ent cause of action, for the cause of action is single, 
and consists of the injury tothe person. The damages 
are the consequences merely of that injury, and when 
by the terms of the statute such a cause of action 
abates, the character of the damages cannot save it.” 
The conclusions reached in that case tend necessarily 
to support the doctrine that the causes of action given 
by the act of 1847 and its amendments abate by the 
death of the person injured. It also holds that so far 
as the personal estate and the rights of property of the 
deceased person are injured by the wrongful act caus- 
ing death, the cause of action therefor survives to his 
representatives by force of section 1 of the Revised 
Statutes above referred to. Such an action exists in- 


dependently of the statute of 1847, and has been up- 
held in favor of representatives to the extent of giv- 





ing damages for medical attendance, and inability of 
the injured party to attend to business for the time 
intermediate his injury and death, when the accident 
occurred while travelling as a passenger upon the de- 
fendant’s railroad. The action was there based upon 
the theory of a breach of contract to carry the passen- 
ger safely. Sradshaw v. Lancashire, etc., Ry. Vo., L. 
R., 10 C. P. 189; 8. C., 11 Eng. Rep. 310. 

We have carefully considered the case of Needham v. 
Grand Trunk R. Co., 38 Vt. 294, but inasmuch as the 
statutes in that State affecting the question are so dif- 
ferent from our own, little analogy exists between the 
question there presented and the one under considera- 
tion. 

The case of Yertore v. Wiswall, supra, is entitled to 
great respect from the learning and ability of the court 
by which it was decided. But although agreeing with 
some of the propositions entertained by it, we are un- 
able to concur in the conclusion reached that the cause 
of action there considered survived. 

The complaint in the present action describes a cause 
of action arising out of the death alone, and suggests 
no injury to the estate or property of the deceased. 
Such a cause of action is abated by the death of the 
wrong-doer. 

The judgment of the General Term is therefore re- 
versed, and that of the Special Term affirmed. 

All concur; Finch, J., in result. 





CRIMINAL LAW—WAIVER OF JURY — HABEAS 
CORPUS. 





WISCONSIN SUPREME COURT, JUNE 1, 1885. 


MATTER OF STAFF.* 

A statute creatingta Municipal Court provided that ‘‘ a jury 
trial in said courtin criminal cases * * * may be 
waived by the accused in writing or by consent in open 
court, entered in the minutes,” is constitutional. 

The relator, when brought up for trial, pleaded not guilty, 
and expressly waived a jury trial, and such waiver was 
duly entered in the minutes. He was tried by the court 
without a jury and found guilty and sentenced. 

Held, that the conviction and sentence were legal and might 
be tested on habeas corpus. 


—_—- CORPUS, 


C. M. Scanlan, for petitioner. 


Asst. Alty. Gen. H. W. Chynoweth, for the warden 
of State prison. 


Lyon, J. A writ of habeas corpus having been duly 
issued out of this court, directed to the warden of the 
State prison, commanding him to produce before this 
court James Staff, then in his custody, to the end that 
the legality of his imprisonment might be inquired 
into, such warden, in obedience to the mandate of the 
writ, has brought the said Staff before the court and 
made return to the writ. 

The cause for the imprisonment of Staff is undis- 
puted. It appears, both by the petition upon which 
the writ was allowed and issued and by the return of 
the warden to the writ, that the prisoner was con- 
victed in the Municipal Court of Rock county on an 
information charging him with the crime of larceny 
from the person of one Chubbuck of a pocket-book 
and money therein, of the value of $84.75, and was 
thereupon sentenced to imprisonment for two years 
in the State prison. The information and the form of 
the judgment and commitment are regular, and no 
question is raised upon either. 


*S. C., 23 N. W. Rep. 587, 
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The only alleged defect in the proceedings is that 
when the prisoner was brought up for trial, on his plea 
of not guilty, he expressly waived a jury trial, and such 
waiver was duly entered in the minutes of the court. 
Thereupon he was tried by the court without a jury, 
and by the court found guilty and sentenced. It is 
now claimed in his behalf that it was not competent 
for him to waive a jury trial, and hence that his con- 
viction was illegal and void, and the court had no jur- 
isdiction to proceed thereon to judgment and sen- 
tence. If the prisoner could not effectually waive a 
trial by jury, the court had no jurisdiction to try him, 
and the conclusion seems undeniable that the judg- 
ment would in that event be entirely void. Hence 
upon the petitioner’s theory of the case, habeas corpus 
is the proper remedy, notwithstanding it is well settled 
that mere irregularity in proceedings resulting in the 
imprisonment, however flagrant, is not sufficient 
ground to discharge on habeas corpus. That may law- 
fully be done only where the proceedings are void for 
illegality. In re Crandall, 34 Wis. 177; In re Pierce, 44 
id. 411; Hurd. Hab. Corp. 327. Failing the jurisdic- 
tion of the court to try and convict the accused with- 
out a jury, the court exceeded its jurisdiction as to 
subject-matter and person, and its judgment and pro- 
cess of commitment, although in proper form, were 
issued in a case not allowed by law. Such alleged ex- 
cess, or want of jurisdiction, may be inquired into on 
habeas corpus, and if found to exist, is ground for a 
discharge of the accused. Rev. Stat., p. 872, § 3428, 
subds. 1, 4. 

Was it competent for the prisoner to waive his right 
to be tried by a jury? His counsel maintains that the 
judgment of this court in State v. Lockwood, 43 Wis. 
403, answers this question in thenegative. The assist- 
attorney-general refers us to the statute creating the 
Municipal Court for Rock county (chapter 197, Laws 
1881) and to the following clause in section 8 thereof, 
to-wit: ‘A jury trial in said court in criminal cases, 
begun by information, or not originally begun in said 
court, may be waived by the accused in writing, or by 
consent in open court, entered on the minutes,” and 
maintains that under this statute the above question 
must be answered in the affirmative. If the statute 
be sustained, the trial of the prisoner was regular, and 
the conviction cannot be questioned. The precise 
question to be determined therefore is this: Is the 
provision of the statute above quoted a valid law? It 
certainly is a valid law unless it contravenes section 7, 
article 1, of our Constitution, which ordains that ‘‘in 
all criminal prosecutions the accused shall enjoy the 
right to be heard by himself and counsel; to demand 
the nature und cause of the accusation against him; 
to meet the witnesses face to face; to have compul- 
sory process to compel the attendance of witnesses in 
his behalf; and in prosecutions by indictment or in- 
formation, to a speedy public trial by an impartial 
jury of the county or district wherein the offense shall 
have been committed, whioh county or district shall 
have been previously ascertained by law.” 

The cases which hold that in a criminal prosecution 
the accused cannot effectually waive a jury trial are 
quite numerous, and as was said by the late chief jus- 
tice in State v. Lockwood, such is undoubtedly the cur- 
rent of authority. None of those cases however in- 
volve the consideration of statutes like that under 
consideration. They were determined upon general 


principles without regard to statutes, and they dis- 
close a radical difference of opinion by different courts 
as to the grounds upon which the rule is based. 

The constitutional provision above quoted is found 
in nearly or quite all of the State Constitutions, as 
well as in the amendments to the Constitution of the 
Article 6, amendment of 1791. Some 


United States. 





courts have held that it prescribes the tribunal in 
which, and before which criminal prosecutions must 
be tried, and that a jury is an essential part of such 
tribunal, and cannot therefore be dispensed with by 
consent of the accused or otherwise. A leading case 
which sustains this view of the provision is that of 
Cancemi v. People, 18 N. Y. 128. In that case the pris- 
oner was, with his consent, tried by eleven jurors and 
convicted. The judgment was reversed for that rea- 
son. Manifestly the same principle is involved where 
the whole jury is waived, for eleven jurors is not a 
good common-law jury. In the opinion of the court, 
written by Judge Strong, it is said: ‘* But when issue 
is joined upon an indictment, the trial must be by the 
tribunal and in the mode which the Constitution and 
laws provide, without any essential change. The pub- 
lic officer prosecuting for the people has no authority 
to consent to such a change, nor has the defendant.” 
This opinion is fortified (or attempted to be) by refer- 
ence to the Lord Vacres and Lord Audley cases in 
England. Lord Dacres was indicted for treason in 
1535, and was tried by his peers, the Duke of Norfolk 
being high steward. Allof the judges assembled on 
the day before the trial to resolve certain questions 
which might arise upon the trial. One of these ques- 
tions was whether the prisoner might waive his trial 
by his peers and be tried by the country, and they all 
agreed he could not, resting their decision upon the 
following clause of Magna Charta: ‘“ No free person 
sball be taken or imprisoned, or shall be dispossessed 
of any free tenement of his, or his liberties or free cus- 
toms, nor shall he be outlawed or be punished in any 
other way; nor will we come upon him, nor send him 
to prison, unless by legal decision of his equals, or by 
the law of the land.’”? Magna Charta by Wells, 65, § 29. 
When arraigned and asked how he would be tried, the 
report says the prisoner “‘ took long time to consider, 
and would not have put himself upon his peers; but at 
last the high steward told him that he must give judg- 
ment against him asa traitor unless he put himself 
upon his peers, as against one who refused the tryal of 
law; and thereupon he put himself for his tryal upon 
his peers."’ Zord Dacres cases, J. Kelyng’s Crown. 
Cas. 89. It may be a relief to know that Lord Dacres 
was acquitted, and an acquittal in prosecutions for 
treason was so rare in those days that this fact is men- 
tioned, in an extract from Hargrave, found in1 How. 
St. Tr. 407, as an apology or inducement for mention- 
ing the case. 

Lord Audley was tried in 1631 on an indictment for 
felony. Asin the Lord Dacres case, the judges were 
summoned before the trial and the question, among 
others, was submitted to them whether a peer of the 
realm might wave his trial by his peers and plead he 
will be tried by God and the country. The judges an- 
swered: ‘‘He might not; for his trial by peers was 
no privilege, but the law declared by Magna Charta; 
which if he would not plead to by a trial of his peers 
was standing mute.’’ Lord Audley case, 3 How. St. * 
Tr. 401. 

The language of Magna Charta is that no free person 
shall be imprisoned ‘‘unless by legal decision of his 
equals.”’ This is not the conferring of a privilege upon 
the accused, but prescribes the tribunal by which he 
shall be tried; hence the judges said that it was no 
privilege, but the law. See also 2 Wooddeson’s Lec- 
tures, 581 (2d ed. 346). So also the Constitution of the 
United States as originally adopted provided that 
“the trial of all crimes, except in cases of impeach- 
ment, shall be by jury.’’ Article 3,82. Under sucha 
provision it could most undoubtedly be held that in 
the trial of criminal causes other than impeachments 
a jury could not be dispensed with by consent of the 
accused, or otherwise. But the provision of our Con- 
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stitution above quoted, as well as that of New York, 
is entirely different. In terms it grants privileges. Its 
language is: ‘*The accused shall enjoy the right, * 
* * in prosecutions by indictment or information, to 
aspeedy public trial by an impartial jury,’ ete. It 
seems to us that the courts of New York, and other 
courts which have adopted the same reasoning, have 
overlooked this distinction. 

It is obvious that if the constitutional provision un- 
der consideration was correctly interpreted by the 
New York court—that is to say, if the Constitution 
prescribes the tribunal for the trial of criminal prose- 
cutions, and makes a jury an essential part of it—it is 
beyond the power of the legislature to change the 
tribunal by eliminating the jury therefrom, or by al- 
lowing the accused to do so. 

It may here be observed that Cancemi v. People was 
a capital case, the indictment and conviction having 
been for murder, which was and is punishable by death 
in that State. Many of the cases which hold that the 
prisoner cannot effectually waive a jury are of the same 
class. The judgments in those cases may well be sus- 
tained, on the principle or rule which has sometimes 
been asserted that in capital cases, in favorem vite, the 
prisoner can waive nothing. It may also be remarked 
that some of the cases seem to make a distinction be- 
tween felonies and misdemeanors, holding that in a 
prosecution for a misdemeanor a jury may be dis- 
pensed with by consent of the accused. This distine- 
tion was ignored in State v. Lockwood, 43 Wis. 403; 
and in respect to misdemeanors, the punishment for 
which is or may be imprisonment, there seems to be 
no substantial ground upon which to rest the distine- 
tion. If the line can be drawn between different 
grades of crime, perhaps a plausible reason might be 
given for holding that misdemeanors punishable by 
fine only are distinguishable from other crimes. It 
might be said that a criminal prosecution for such a 
misdemeanor is, in its results, essentially like a civil 
action sounding ‘in tort. In either case, judgment 
against the defendant is for dollars and cents only, and 
imprisonment may follow non-payment thereof. 

Some courts, notably the Supreme Court of Iowa, in 
view of the peculiar terms of the constitutional pro- 
vision under consideration, have held that the rights 
guaranteed therein are merely privileges granted the 
accused, which he may waive without the aid of any 
statute. It was so held in State v. Kaufman, 51 Iowa, 
578; 8. C., 33 Am. Rep. 148. The opinion is by Judge 
Seevers, and it would be hard to refute the vigorous 
logic with which he sustains the conclusion and judg- 
ment of the court. It is not necessary liowever for us 
to go to that extent in this case, and indeed we can- 
not do so without overruling the case of State v. Lock- 
wood, supra. That judgment was upon the ground 
that the right of trial by jury secured by the Consti- 
tution rested upon public policy, and could not there- 
fore be waived by the defendant. 

It has already been observed that in State v. Lockwood, 
and in numerous other cases elsewhere which hold the 
same doctrine, no question of the power of the legis- 
lature to provide for the waiver of a jury was involved 
or considered. The question is now raised for the 
first time in this court. We find no provision in the 
Constitution which denies to the legislature the power 
to permit a person charged with crime to waive a jury 
and be tried by the court. There may be circum- 
stances which would lead the accused to desire such a 
trial, and it might be greatly to his benefit. Why should 
he be denied the privilege? In the absence of a statute 
conferring it, there may be some good reason resting 
in considerations of public policy (although perhaps 
not very apparent) why he should not have such priv- 
ilege. But when the Legislature says that he may 








have it, and thus establishes a different public policy, 
what constitutional rule is violated? Public policy is 
is to some extent a creation of the Legislature. The 
statutes embody much of the public policy of the 
State, and that policy may be one thing to-day and the 
opposite to-morrow, as the Legislature in its wisdom 
may enact. It was the public policy of the State to 
deny to persons about to be tried for crime the power 
effectually to waivea jury. It is now its policy to 
permit such waiver in the municipal court for Rock 
county, and in some other courts, and perhaps here- 
after the same policy may be extended to all trial 
courts in the State. We cannot perceive wherein such 
legislation infringes the Constitution. We have more 
difficulty in finding a satisfactory reason for holding 
that any legislation is required to confer the right to 
waive ajury. Section 7of article 1 confers many 
rights upon a person accused of crime, every one of 
which he may waive, without authority of statute, as 
has often been judicially determined, except the right 
to be tried by a jury. Such waiver may be express, 
or it may be by failure to make due objection and ex- 
ception. The accused shall enjoy the right to be 
heard by himself and counsel; yet he need not lave 
counsel unless he chooses, and need not say a word in 
his own defense; he may plead guilty, and thus waive 
every right conferred in the section. He may demand 
the nature and cause of the accusation against him; 
yet when arraigned he may waive the reading of the 
indictment or information, He has the right to meet 
the witnesses face to face; yet he may lawfully con- 
sent to the reading of depositions of absent witnesses 
in evidence. He is entitled to compulsory process to 
compel the attendance of his witnesses; yet Le may 
not avail himself of such process. He is entitled to 
a speedy public trial; yet with his consent, trial may 
be delayed for years, and no doubt the public at large 
may be excluded from the trial at his request. He is 
entitled to a trial in the county or district previously 
ascertained by law wherein the offense was commit- 
ted; yet he may haveachange of venue, and with his 
consent, the cause may be sent to some county or dis- 
trict and tried therein, hundreds of miles distant from 
that in which the crime was committed. He is en- 
titled to be tried bya jury, that is, a common-law 
jury, which must consist of twelve qualified jurors; 
yet if one of the jurors is disqualified for alienage or 
other cause, in this State the objection is waived by 
the failure of the accused to challenge such juror. Stale 
v. Vogel, 22 Wis. 471. 

It is not strange that the Supreme Court of Iowa, 
untrammeled by previous adverse decisions in that 
State, added to the list the only remaining right given 
the accused by section 7, and held that without any 
statute authorizing it, the accused may also waive the 
right to be tried by a jury. The reason why we can- 
not go to the same extent has been already suggested. 
But we have no difficulty whatever in holding that 
the public policy which stood in the way of an effect- 
ual waiver of a jury by the accused in a criminal case 
is not so inherent in the form and frame-work of our 
government as to place it beyond the reach of legisla- 
tive interference, but that it is the subject of legisla- 
tive control. In this view we are sustained by ample 
authority in other States where laws have been en- 
acted authorizing the waiver of juries in criminal 
cases, and by other cases in States where no such laws 
have been enacted, but which recognize the power of 
the Legislature to do so. State v. Worden, 46 Conn. 
349; Ward v. People, 30 Mich. 116; Dillingham v. State, 
5 Ohio St. 280; State v. Mansfield, 41 Mo. 470; Brown v. 
State, 16 Ind. 496. In the opinion by Judge Carpenter 
in State v. Worden, supra, will be found a very able 
and interesting discussion of the subject. 
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The cases which illustrate and affirm the foregoing 
propositions are very numerous. It has been thought 
necessary to cite but a few of thom. Reference to 
many of these cases will be found in Cooley Const. 
Lim. 391, note 2 (5th ed.), in the notes to section 113, 
Proff. Jury Tr.;in an article by Judge Elliott, in 6 
Crim. Law Mag. 182 (No. 2, March, 1885), on ‘** Waiver 
of Constitutional Rights in Criminal Cases;’’ and in 
the able brief herein of Mr. Chynoweth, the assistant 
attorney general. 

Our conclusion is that the act of 1881, under consid- 
eration, isa valid law, and hence that the defendant 
effectually waived his right toa jury trial, and was 
properly tried by the court. The judgment and sen- 
tence are therefore legal and valid, and the prisoner, 
James Staff, must be remanded to the custody of the 
warden of the State prison. It is so ordered. 

[See 31 Am. Rep. 34.] 


——_>—__———_ 


EVIDENCE—MEDICAL BOOKS. 


SUPREME COURT OF CALIFORNIA, MAY 6, 1885. 


GALLAGHER V. MARKET STREET R. Co.* 

In an action to recover damages for personal injuries a medi- 
cal book, although shown to be a standard authority, is 
inadmissible in evidence, to prove the nature of the in- 
juries sustained by the plaintiff, and their probable ef- 
fect. 

But books referred to by a medical expert to sustain the 
opinions which he has expressed, may be admitted in evi- 
dence to contradict or discredit him. 


PPEAL from a judgment of the Superior Court of 

the city and county of San Francisco, entered in 

favor of the plaintiff, and from an order denying the 
defendant a new trial. The opinion states the facts. 


McAllister & Bergen, for appellant. 
George D. Buckley, for respondent. 


McKee, J. This was an action to recover damages 
for personal injuries caused by the wrongful expulsion 
of the plaintiff, by an officer of the defendant, from one 
of its street cars. On the trial of the questions at is- 
sue in the case, J. M. Sharkie was called and sworn as 
a witness on behalf of the plaintiff, and testified he was 
a physician and surgeon by profession, and had been 
in practice since 1849. Thereupon a book entitled “A 
System of Surgery, Pathological, Diagnostic, Thera- 
peutic and Operative,’ by Samuel D. Gross, published 
in Philadelphia, was exhibited to the witness, and he 
was asked: 

“Are vou acquainted, sir, with ‘Gross on Surgery ?’”’ 
In response to which the witness answered : 

* Yes; itis recognized as astandard work on sur- 
gery. * * * and I consider it good authority on 
the subject on which it treats.” 

This was all the testimony given by the witness. No 
questions were asked him in connection with the 
book or otherwise as to the alleged injuries, which 
were the subject-matter of the action. Butupon the 
testimony of the wituess counsel for the plaintiff in- 
sisted upon his right ‘‘to read from said book, as 
though the author were a witness then and there pres- 
ent in court, and testifying in the case before the 
jury;” and in the exercise of that asserted right, he 
offered to read in evidence extracts from 
the book upon the following propositions: 1. 
That wounds to joints are very dangerous, no 
matter how trivial. 2. That lacerated wounds are 
more to be dreaded that incised wounds. 35. That the 
larger the joint the more dangerous the wound. 4. 


8. C., 6 West Coast Rep. 383. 








That anchylosis, or stiffening of the knee, may set in 
from the most trifling wounds of the joints. 5. That 
a tendon may be impaired or may be injured without 
the consequence of much inflammation, etc. 

To the right of the plaintiff to read the book, or any 
part of it, as evidence, and to each offer of evidence, as 
it was made, and to the reading from the book at all, 
the defendant objected upon the ground that nothing 
contained in the book was relevant, material or com- 
petent evidence, but the objections were severally 
overruled, and the plaintiff read the book at great 
length to the jury as evidence. 

In People v. Wheeler, 60 Cal. 581; S. C., 44 Am. Rep. 
70, we held it was error to permit the district attor- 
ney, against the objection of the defendant, in the 
trial of a criminal action, to read in his closing argu- 
ment to the jury, as part of his argument, excerpts 
from “‘ Brown’s Medical Jurisprudence of Insanity,” 
which tended to sustain the theory of the prosecution 
upon the question of the insanity of the defendant, one of 
the questions at issue in the case, without having given 
the book in evidence or proved that it was a work of 
standard authority. Butin this case such prelimi- 
nary proof was made, and being made, the book was 
offered and read in evidence. The question therefore 
arises whether a medical book containing the author’s 
opinions and views upon the subject of which it treats 
is admissible in evidence to prove the nature of the 
injuries sustained by the plaintiff in the action and 
their probable effect ? 

Under common law procedure it was not competent 
to read books of science to a jury as evidence, because 
the statements therein contained were not only want- 
ing in the sanctity of an oath, but were made by one 
who was not present, and was not liable to cross-ex- 
amination. For that reason they were excluded, not- 
withstanding the opinion under oath of scientific men, 
that they were books of authority. Ashworth v. Kit- 
tridge, 12 Cush. 193; Com. v. Wilson, 1 Gray, 338; 
Washburn v. Cuddihy, 8 id. 430; Melvin v. Eastley, 1 
Jones (N. C.) 387; Carter v. Stute, 2 Ind. 617; Fowler 
v. Lewis, 25 Tex. 380. 

But it is contended that the common-law rule has 
been changed by the Code law. Section 1936, C. C. P., 
makes “ historical works, books of science or art, and 
published maps or charts, when made by persons in- 
different between the parties, * * * prima facie 
evidence of facts of general notoriety and interest, and 
the question arises whether such books, which were 
not regarded before the adoption of the Codes as com- 
petent evidence, are not by force of that provision of 
the Code made competent. Doubtless the intention 
of that legislation was toextend therule of evidence 
rather than to restrict it. But the extension is limited 
by the terms “facts of general notoriety and inter- 
est.”’ 

What are “ facts of general notoriety and interest?” 
We think the terms stand for facts of a public nature, 
eitber at home or abroad, not existing in the memory 
of men, as contradistinguished from facts or a private 
nature existing witin the knowledge of living men, 
and as to which they may be examined as witnesses. It 
is of such public facts, including historical facts, facts 
of the exact sciences, and of literature or art, when 
relevant to a cause, that under the provisions of the 
Code, proof may be made by the production of books 
of standard authority. So Mr. Justice Story, in Mor- 
ris v. Lessee’s of Harmon’s Heirs, 7 Pet. 558; speaking 
upon the subject, says: *‘ Historical facts of general 
and public notoriety may indeed be proved by reputa- 
tion,and that reputation may be established by histori- 
cal works of known character and accuracy. But evi- 
dence of this sort is confined in a great measure toan- 
cient facts which do not presuppose better in existence, 
and where from the nature of the transaction or the re- 
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moteness of the period, or the public and general re- 
ception of the facts, ajust foundation is laid for gen- 
eral confidence. But the work of aliving author, who 
is within the reach of the process of the court, can 
hardly be deemed of this nature.” And the Appellate 
Court of New York says: ‘‘ Such evidence is only ad- 
missible to prove facts of a general and public nature, 
and not those which concern individuals or mere local 
communities.’”” McKinnon v. Bliss, 21 N. Y.206. See 
also Missouri v. Kentucky, 11 Wall. 395. 

Such facts include the meaning of the wordsand al- 
lusions, which may be proved by ordinary dictiona- 
ries and authenticated books of general literary his- 
tory, and factsin the exact sciences founded upon con- 
clusions reached from certain and constant data 
by processes too intricate to be elucidated by wit- 
nesses when on examination. 1 Whart. Ev., § 667. 
Thus mortuary tables for estimating the probable du- 
ration of the life of a party at a given age, chronologi- 
cal tables, tables of weights, measures and currency, 
annuity tables, interest tables, and the like, are ad- 
missible to prove facts of general notoriety and inter- 
est inconnection with such subjects as may be in- 
volved in the trial of a cause. Wager v. Schuyler, 1 
Wend. 533; Schell v. Plumb, 55 N. Y. 592; Mills v. 
Catlin, 22 Vt. 98; Donaldson v. Missouri R. Co., 18 
Towa, 291. 

But medicine is not considered one of the exact 
sciences. It is of that character of inductive sciences 
which are based on data which each successive year 
may correct and expand, so that what is considered 
a sound induction last year may by considered an un- 
sound one this year, and the very book which evidences 
the induction, if it does not become obsolete, may be 
altered in material features from edition to edition, 
so that we cannot tell, in citing from even a living au- 
thor, whether what we read is not something that 
this very author now rejects. Whart. Ev., $665. And 
as we said in Wheeler’s case, supra, *‘if such treatises 
were to be held admissible, the question at issue might 
be tried, not by the testimony, but upon excerpts from 
works presenting partial views of variant and perhaps 
contradictory theories.’’ 

Of course the author himself, or any other physi- 
cian, may be called upon to testify to opinions and 
professed facts, which may be relevant tu a cause on 
trial, derived by him, not only from his experience or 
observation, but also from standard authorities {which 
he may have read and studied in the line of his pro- 
fession. Such testimony is admissible on the maxim 
of cuilibet in arte sua credendum; and it comes from 
one, who like every other witness, testifies under the 
solemnity of an oath, and is subject to cross-examina- 
tion as to his conclusions; and the jury have the right 
to weigh his evidence and determine how far his con- 
clusions are probable or authoritative. But where his 
testimony as an expert may be founded on standard 
authorities, to which he refers in his direct testimony, 
even under such circumstances, the witness cannot re- 
sort to the books to which he refers to support his tes- 
timony. So in Com. v. Sturtevant, 117 Mass. 122, where 
an expert in his direct testimony was asked if he con- 
curred with the views expressed in Taylor’s Medical 
Jurisprudence on the subject of his testimony, and 
the book was passed to him to read therefrom to the 
jury the opinions in the book, with which.he con- 
curred, it was held that it could not be done. See also 
Com. v. Brown, 121 id. 69-75. This, as a general rule, is 
sustained by the great weight of authority; but it is 
subject to this exception, namely, that books referred 
to by an expert to sustain the opinions which he has 
expressed, may be used to contradict him or to dis- 
credit him. Thusin Huffman v. Click, 77 N. C. 55, 


where a physician in his testimony referred to Ham- 





mond’s Work on the Diseases of the Nervous System, 
the book was admitted in evidence for the purpose of 
discrediting him. To the same effect will be found 
City of Ripon vy. Bittel, 30 Wis. 619, and Pinney v. 
Cahill, 48 Mich. 584. 

In the trial of the latter case a veterinary surgeon,ex- 
amined as an expert, in his direct examination gave it 
as his opinion that the injury which was the subject- 
matter of the action was attributable to a certain 
cause, which he undertook to define, and to support his 
opinion and definition, referred to a standard book 
known as the ‘‘ Modern Horse Doctor,’’ by Dr. Dodd. 
Upon his cross-examination the work was offered and 
admitted in evidence for the purpose of discrediting 
him; and the Supreme Court said it was rightly ad- 
mitted, because ‘‘the expert borrowed credit for the 
accuracy of his statement by referring his learning to 
the books before mentioned, and by implying that he 
echoed the standard authorities like Dodd. Under 
the circumstances it was not improper to resort to the 
book, not to prove the facts it contained, but to dis- 
prove the statement of the witness and enable the jury 
to see that the book did not contain what he had as- 
cribed to it.’”’ The objection to the admissibility of 
the book in evidence should have been sustained. 

Judgment and order reversed, and cause remanded 
for a new trial. 

Ross and McKinstry, JJ., concurred. 

Nore.—45 Am. Rep. 416; 46 id. 41; 41 id. 60; 42 id. 
477; 38 id. 578.—Eb. 

—\——_>__—_—_- 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

MINING—ASSIGNMENT OF ONE PARTNER’S SHARE.— 
There is no relation of trust or confidence between 
mining partners which is violated by the sale and as- 
signment by one partner to a stranger, or to one of the 
associates, of his share in the property and business of 
the association. It is true that one of two or more 
tenants in common, holding by a common title, can- 
not purchase an outstanding title or incumbrance 
upon the joint estate for his own benefit. Such a pur- 
chase inures to the benefit of all, because there is an 
obligation between them, resulting from their joint 
claim and community of interest, that one of them 
shall not affect the claim to the prejudice of the 
others. Rothwell v. Dewees, 2 Black. 613; Van Horne 
v. Fonda, 5 Johns. Ch. 388; Lloyd v. Lynch, 28 Penn. 
St. 419; Adm’rs of Downer v. Smith, 38 Vt. 464. But 
this rule cannot apply to Hunter and Foss. They pur- 
chased no outstanding title or incumbrance to the 
prejudice of the other tenantin common. They did 
what any tenant incommon with entire good faith 
might do, namely, purchased the interest of some of 
their co-tenants without consulting the others. The 
title which they purchased of the Missourians was not 
antagonistic or hostile to the title of Bissell. Their 
purchase did not in any degree tend to injure or dam- 
age his interest. His share was just as valuable after 
as before the purchase, and his rights were the same. 
In such a purchase no trust or confidence is violated. 
Nor do we think that the relations of the parties as 
partners prohibited Foss and Hunter from making the 
purchase in question for their own benefit to the ex- 
clusion of Bissell. The association of Bissell, Foss, 
Hunter, and the Missourians was not an ordinary 
partnership. It was what is known asa mining part- 
nership, which is a partnership sub modo only, and is 
thus described by Mr. Justice Field in Kahn v. Smelt- 
ing Co., 102 U. S. 641: ‘‘ Mining partnerships, as dis- 


*Appearing in 5 Sup. Ct. Rep. 
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tinct associations, with different rights and liabilities 
attaching to members from those attaching to members 
of ordinary trading partnerships, exist in all mining 
communities; indeed without them successful mining 
would be attended with difficulties and embarrass- 
ments much greater than at present.'’ He then quotes 
a passage from the opinion in Skillman v. Lockman, 
23 Cal. 203, to the effect that a mining partnership is 
governed by many of the rules relating to ordinary 
partnerships, but also by some rules peculiar to itself, 
one of which is that one person may convey his inter- 
est in the mine and business without dissolving the 
partnership, and then proceeds as follows: ‘The 
same doctrine is asserted in numerous other cases, not 
only in that court but in the courts of England. As- 
sociations for working mines are generally composed 
of a greater number of persons than ordinary trading 
partnerships; and it was early seen that the continu- 
ous working of a mine, which is essential to its suc- 
cessful development, would be impossible, or at least 
attended with great difficulties, if an association was 
to be dissolved by the death or bankruptcy of one of 
its members, or the assignment of his interest. A 
different rule from that which governs the relations of 
members of a trading partnership to each other was 
therefore recognized as applicable to the relations to 
each other of members of a mining association. The 
delectus persone, which is essential to constitute an 
ordinary partnership, has no place in these mining as- 
sociations. Duryea v. Burt, 28 Cal. 569; Settembre v. 
Putnam, 30 id. 490; Taylor v. Castle, 42 id. 367."’ (2) 
Aun understanding between two parties to purchase an 
interest in a mine isnot such a contract as affords a 
cause of action to one of them against the other, if the 
latter, abandoning the former, privately combines 
with a third person to purchase the interest. Bissell 
v. Foss. Opinion by Woods, J. 

[Decided April 6, 1885.] 


BANKRUPTCY—STATE COURT ATTACHMENT—SUBSE- 
QUENT ASSIGNMENT--INJ UNCTION—RESTRAINING SALE 
UNDER ATTACHMENT.—An assignment in bankruptcy 
was made after a levy on the land underan execution 
ona judgment obtained ina suit ina State court, 
brought after the proceeding in bankruptcy was com- 
menced. Held, that the assignee, being in possession 
of the land, could maintain a suit in equity in the Cir- 
cuit Court of the United States forthe Western Dis- 
trict of Michigan, to remove the cloud on his title, and 
that the court could, under the exception in section 
720 of the Revised Statutes, restrain by injunction a 
sale under the levy and a further levy. By statutory 
provisions in Michigan, commencing with section 29 
of the act of Apri) 23, 1833 ( Code 1833, p. 358), followed 
by section lof the act of March 28, 1840 (No. 76, p. 
127), and the Revised Statutes of 1846 (title 21, ch. 90, § 
36, p. 360), and now in force as section 6626 of Howell’s 
Statutes, ‘‘any person having the actual possession of, 
and legal or equitable title to lands, may institute a 
suit in chancery against any other person setting upa 
claim thereto in opposition to the title claimed by the 
complainant, and if the complainant shall establish 
his title to such lands, the defendant shall be decreed 
to release to the complainant all claim thereto.”’ If 
there should be a sale on the executions, there would 
be a sheriff's deed ; and by another statute of the State, 
such deed is made prima facie evidence of the regular- 
ity of the sale. Act February 19, 1867, No. 20, § 2, 
now in force as section 5678 of Howell’s Statutes. It 
is held by the Supreme Court of Michigan that the 
statute first cited covers a claim to a lien on land, and 
that a lien which may result ina sale and a deed con- 
stitutes sucha cloud that equity will afford relief. 
Scofield v. City of Lansing, 17 Mich. 437, 447, 448. Es- 
pecially will this be done, if the lien is not void on its 





face, as thelien here is not, but is acloud on the 
plaintiff's title. Therefore the plaintiff could obtain, 
under the Michigan statute, and in acourt of Michi- 
gan, the relief he has had. In such a case, a Circuit 
Court of the United States, having otherwise juris- 
diction in the case, willas a general rule administer 
the same relief in equity which the State courts can 
grant. Clark v. Smith, 13 Pet. 195, 203; Case of Bro- 
derick’s Will, 21 Wall. 503, 519, 520; Van Norden v. 
Morton, 99 U. 8. 378, 380; Cummings v. Nat. Bank, 101 , 
id. 153, 157; Holland v. Challen, 110 id. 15; Reynolds v. 
Crawfordsville Bank, 112 id. 405. It has general power 
given to it, irrespective of citizenship, to grant equit- 
able relief, in a suit in equity by an assignee in bank- 
ruptcy against any person who claims an adverse in- 
terest touching the assigned property. We are not 
disposed however to rest the case upon jurisdiction 
arising from the Michigan statute. We hold that under 
the equity jurisdiction conferred by the bankruptcy 
act, the Circuit Court had authority to remove this 
cloud on the plaintiff's title. It was the duty of the 
assignee to remove it, and to obtain a title which 
would enable him to sell the land forthe benefit of the 
estate. The claim of the defendants, under the levies, 
is one which ought not to be enforced. It has no vali- 
dity asagainst the rights of the plaintiff; it throws a 
cloud on his title; he is in possession, and cannot sue 
atlaw; and the papers supporting the defendant’s 
claim are not void on their face. Story Eq. Jur., §§ 
700, 705; 3 Pom. Eq. Jur., $$ 1398, 1399, and cases cited; 
Pettit v. Shepherd, 5 Paige, 493; Carroll v. Safford, 3 
How. 463; Ward v. Dewey, 16 N. Y.519; Mustian v. 
Jones, 30 Ga. 951; Martin v. Graves, 5 Allen, 601; 
Stout v. Cook, 37 Ill. 283; Clouston v. Shearer, 99 Mass. 
209; Sullivan v. Finnegan, 101 id. 447; Anderson vy. 
Talbot, 1 Heisk. 407; Marsh v. City of Brooklyn, 59 N. 
Y. 280; O’Hare v. Downing, 130 Mass. 16, 19. In Pettit 
v. Shepherd it was held that a court of chancery might 
interpose to prevent the giving of aconveyance, under 
pretense of right, which would operate as a cloud upon 
the title to real estate. In O’Hare v. Downing it is 
said that ‘‘acourt of chancery will restrain by in- 
junction a threatened levy of execution upon real es- 
tate which is not legally subject to sucha levy, and 
thus prevent acloud upon thetitle, without compel. 
ling the owner of the land to wait until the levy has 
been completed, and then admit himself to be dis- 
seised, in order to maintain a writ of entry.’’ Much 
more willit prevent a sale after alevy. Kuppendorf 
v. Hyde, 110 U. S. 276; Covell v. Heyman, 111 id. 176, 
distinguished. Chapman vy. Brewer. Opinion by 
Blatchford, J. 

(Decided March 30, 1885.] 


DEBTOR AND CREDITOR—COMPROMISE—SET-OFF.— 
The legal and equitable right, in a general way, of a 
debtor to procure the obligations of his creditor, and 
use them as a set-off against his own debt, cannot be 
denied when the law of the State authorizes it, and 
such a law can be liable to no impeachment as divest- 
ing vested rights, or impairing the obligation of con- 
tracts. Amy, etc., v. Taxing Dist. Opinion by Mil- 
ler, J. 

[Decided April 13, 1885.] 


PARTNERSHIP — RETIRING MEMBER — SUBSEQUENT 
INSOLVENCY OF FIRM—LIABILITY FOR DEBTS.— Unless 
upon proof of fraud, the retiring member of a partner- 
ship that subsequently became insolvent cannot be 
held liable for any firm debts contracted after his re- 
tirement. Penn. Nat. Bank v. Furness. Opinion by 
Field, J. 

(Decided April 13, 1885.] 


BANKS—FRAUDULENTLY OBTAINING MONEY FROM— 
LIABILITY OF UNITED SraTES TQ BANK.—Where bv 
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the connivance of a clerk in the office of an assistant 
treasurer of the United States,a person unlawfully 
obtains from that office money belonging to the 
United States, and to replace it, pays to the clerk 
money which he obtains by fraud from a bank, the 
clerk having no knowledge of the means by which the 
latter money was obtained, the United States are not 
liable to refund the money to the bank. The case 
distinguished from United States v. State Bank, 96 U. 
S. 33. State Nat. Bank of Boston v. United States. 
Opinion by Harlan, J. 

[Decided April 13, 1885.] 


PRACTICE—COSTS ON MOTION TO DISMISS APPEAL.— 
This writ of error was dismissed ata former day in 
this term, on motion of the defendant in error, for 
want of jurisdiction, because the value of the matter 
in dispute did not exceed $5,000. 112 U. S. 227; 8. C., 
ante, 117. In order to present his motion to dismiss, it 
became necessary for the defendant in error to cause 
the record to be printed, and to do that he was com- 
pelled to pay the cost of printing and the fee of the 
clerk for supervising. The judgment, as entered on 
the motion to dismiss, made no order as to costs, and 
the defendant in error now moves that the cost of 
printing and the clerk’s fee for supervising be taxed 
against the plaintiff in error. It has been often de- 
cided that if a suit is dismissed for want of jurisdic- 
tion in this court, no judgment forthe costs of the 
suitcan be given. Inglee v. Coolidge, 2 Wheat. 368; 
McIver v. Wattles, 9 id. 650; Strader v. Graham, 18 
How. 602; Hornthall v. Collector, 9 Wall. 566. <A dif- 
ferent rule prevails when there has been a reversal 
here because the Circuit Court did not have jurisdic- 
tion, as this court has authority to correct the error of 
the Circuit Court in taking jurisdiction. Turner v. 
Enrille, 4 Dall. 7; Winchester v. Jackson, 3 Cranch, 
514; Montalet v. Murray, 4 id. 47; Mansfield, C. & L. 
M. R. Co. v. Swan, 111 U. S. 387. Here however the 
question is not asto the right of the defendant in 
error to recover his costs in the suit, but only such as 
are incident to his motion to dismiss. It has been 
decided that the writ of error was wrongfully sued 
out by the plaintiffin error. To get rid of the writ 
and the supersedeas which had been obtained there- 
under, the defendant in error was compelled to come 
to this court and move to dismiss. That motion we 
had jurisdiction to hear and decide. The right to de- 
cide implies the right to adjudge as to all costs which 
are incident to the motion. Under rule 10, § 2, of this 
court, it was the duty of the plaintiff in error to cause 
the record to be printed, and to pay all the costs and 
fees incident thereto intime for use when required in 
the progress of the cause. If it failed in this, the de- 
fendant in error might pay the costs and fees, and 
thus secure the printing. Under section 7, in case of 
reversal, affirmance, or dismissal with costs, the 
amount of the costof printing the record and the 
clerk’s fee are to be taxed to the party against whom 
the costs were given. In this case the plaintiff in 
error neglected to have the record printed by the time 
it was wanted by the defendant in error on his motion 
to dismiss. Under these circumstances we do not 
doubt our authority to adjudge the costs incident to 
the printing against the plaintiff in error as part of the 
costs of the motion to dismiss. It is accordingly 
ordered that the judgment heretofore entered be 
amended so as tocharge the plaintiff in error with all 
the custs of the motion to dismiss, which shall include 
the cost of printing the record, and the clerk’s fee for 
supervising. Bradstreet Co. v. Higgins. Opinion by 
Waite, C. J. 

Decided Aprii 13, 1885. ] 





ILLINOIS SUPREME COURT ABSTRACT.* 

CONSTITUTIONAL LAW— LAW EXEMPTING MUNICI- 
PAL CORPORATIONS FROM GIVING APPEAL BOND—LIA- 
BILITY OF STATE FOR CosTs.—The act of 1879, allow- 
iug municipal corporations to appeal without giving 
an appeal bond, as in other cases, is not unconstitu- 
tional, as being either a local law or special legislation. 
A State cannot be sued without its consent, nor can 
its power to sue and prosecute suits in all their various 
stages be limited or controlled, except by its sovereign 
power, properly exercised. It has the undoubted 
right to prosecute and defend all suits and maintain 
all legal proceedings, without cost or other restric- 
tions. Citing People v. Wallace, 70 Ill. 680; Andrews 
v. Ramsey, 75 id. 598. Holmes v. City of Mattoon. 
Opinion by Walker, J. 


FRAUD—FALSE REPRESENTATIONS — NEGLIGENCE— 
SIGNING CONTRACT WITHOUT READING.—A party ex- 
ecuting a written contract should exercise reasonable 
care and prudence to learn its nature and contents 
before signing it, by reading the same, if capable of 
reading, and he would not be excused for his 
want of care and prudence in signing a contract with- 
out reading it, unless he was induced to do so by will- 
fully false statements of the party procuring his sig- 
nature. It is evident that the defendant here was 
seeking to avoid his contract for fraud on the part of 
the plaintiffs, or one ofthem. This is quite apparent 
from the defendaunt’s first instruction, to the effect 
that fraud vitiates all contracts. At law an intent to 
deceive must exist to constitute actual fraud. Rep- 
resentations, though untrue, if not made with a 
knowledge of their falsity, cannot be said to consti- 
tute fraud where the contracting parties occupy no 
fiduciary relation or position of confidence or trust 
toward each other. Sims v. Klein, Breese, 234, *302; 
White v. Watkins, 23 Ill. 480; Allen v. Hart, 72 id. 
104; Fauntleroy v. Wilcox, 80 id. 477; Merwin v. Ar- 
buckle, 81 id. 501; Tone v. Wilson, id. 529; Wharf v. 
Roberts, 88 id. 426; St. Louis, etce., R. Co. v. Rice, 85 
id. 406. The use of the word “ willfully,” in relation 
to the statements relied on in this case as constituting 
fraud, cannot vitiate the instruction. The statements 
to which this word is applied were claimed to have 
been, that the triplicates presented for execution 
were correct copies of the original draft of the con- 
tract, except as to a matter not affecting the defend- 
ant’s interest in the least, and if they were false, the 
party making them must have known their falsity. 
Linington v. Strong. Opinion by Dickey, J. [26 Alb. 
L. J. 184; 41 Am. R. 607; 29 Eng. R. 593; 20 id. 595.— 
Ep.] 


DEDICATION—GROUND FOR BUn.AL PURPOSES—IN- 
JUNCTION—DEFACING AND MEDDLING WITH GRAVES— 
PARTIES.—(1) Where the owner of a quarter section of 
land as early as 1844, buried a child in a corner thereof, 
since which time the same has always been used by 
the people of the neighborhood as a public burying 
place, and the declarations of such owner showed an 
intent to devote the land to such use, and the subse- 
quent owners of the quarter section of land made no 
objection to such use, but recognized the same asa 
public burial place, it was held that these facts were 
sufficient to show a dedication of the land so used, to 
the public, for a place for the interment of the dead. 
In Marcy v. Taylor, 19 Ill. 635, it was held that dedica- 
tion of a highway may be proven in various ways, by 
grant, by user, or by theacts and declarations of the 
owner, and that no particular time is necessary for 
evidence of dedication, but to be availing there must 





*To appear in 111 Illinois Reports. 
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be an intent to dedicate. In Reesv. City of Chicago, 
38 IL. 827, it was also held that a dedication is to be 
proved, not alone by adeed, but by matter in pais, 
consisting of the acts and accompanying declarations 
ofthe owners of the land alleged tobe dedicated. 
Such acts, coupled with evidence of acceptance by the 
public, may makea case of dedication. In City of 
Cincinnati v. White’s Lessee, 6 Pet. 431, it is declared 
that no particular form or ceremony is necessary in 
the dedication of land to public use. All that is re- 
quired is the assent of the owner of the land, and the 
fact of its being used forthe public purposes intended 
by the appropriation. In Hunterv. Trustees of Sandy 
Hill, 6 Hill, 407, it was held that “dedication * * * 
isthe act of devoting or giving property for some 
proper object, and in such manner as to conclude the 
owner.” It was also held that lands may be dedica- 
ted to persons and charitable purposes, as well as for 
public ways, commons, and other easements in the na- 
ture of ways, so as to conclude the owner who makes 
the dedication, In Godfrey v. City of Alton, 12 Il. 29, 
in the discussion of the question of dedication, it was 
held that the statute of frauds does not apply to the 
dedication of ground tothe public. A dedication may 
be made by grant or written instrument. It may be 
evidenced by acts and declarations without writing. 
No particular form is required to establish its valid- 
ity, it being a question of intention. (2) A court of 
equity will enjoin the owner of land from defacing 
and meddling with graves on land dedicated to the 
public for burial purposes, at the suit of any parties 
having deceased relatives or friends buried therein. (3) 
Two persons, residents in the neighborhood of a pub- 
lic burying ground, having friends buried there, filed a 
bill to enjoin the party owning the tract of land on 
which it was located from defacing the graves, and to 
preserve the ground for the public use for burial pur- 
poses. Held, that they could maintain the bill in 
their names, for the benefit of themselves, as well as 
if all others directly interested had joined. Davidson 
v. Reed. Opinion by Craig, J. 


—— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

TENANTS IN COMMON—PERSONALTY—SALE—RATIFI- 
CATION — PARTNERSHIP—STATUTE OF LIMITATIONS.— 
Where parties are joint owners of a chattel, the right 
of each to the possession is equal; and if one sell the 
chattel the sale passes to the vendee the individual in- 
terest only of the vendor. Given v. Kelly,85 Penn. St. 
309. Each joint owner has an interest in the whole, 
and each has aright of possession. One cannot sell 
the entirety; the vendee must take the seller’s inter- 
est and hold the chattel as the seller did. Trout v. 
Kennedy, 47 id. 387. The possession of one co-tenant 
is the possession of all, and he who has the present 
possession cannot be ousted. Norcan one co-tenant ob- 
ject to the mere sale by the other of his interest in the 
common property and delivery of the chattel to the pur- 
chaser. A sale of the whole by one co-tenant does not 
impair the legal rights of the other. Weld v. Oliver, 
21 Pick. 559. <A. and B., partners in the lumber busi- 
ness, were tenants in common of a portable saw-mill. 
B.’s interest was sold at sheriff's sale to C. A. re- 
mained in exclusive possession fora month after the 
sale, when he sold the entire property as his own to D. 
and E., who had at the time notice of C.’s claim to an 
interest therein. D. and E. remained in uninter- 
rupted possession for five years longer, when they sold 
the property. Nearly a year and a half later, more 
than six years having elapsed since the sale to D. and 





E., C. brought assumpsit against them for his share of 
the purchase-money resulting from their late sale. 
Held, that A. by the sale had passed only his own in- 
terest; that the possession of D. and E. was the pos- 
session of C.; that the latter having ratified the sale 
by them, was entitled to his share of the purchase- 
money. Held, further, that the statute of limitations 
constituted no bar to the action. Drowning vy. Cover. 
Opinion by Trunkey, J. 

(Decided March 30, 1885.] 


CONTRACTS — CONSIDERATION — PUBLIC POLICY — 
AGREEMENT TO ABANDON PROSECUTION FOR OBTAIN- 
ING MONEY BY FALSE REPRESENTATIONS—PROMISSORY 
NOTE.—The obtaining of money by false and fraudu- 
lent representations isan offense which may lawfully 
be settled by an agreement between the parties after 
the institution of a criminal proceeding. Hence a 
promissory note given to the prosecutor to abandon 
the prosecution of such an offense is founded upon a 
valid consideration. It is well settled that an agree- 
ment inconsideration of stifling or compound- 
ing a criminal prosecution or proceeding for 
a felony or a misdemeanor of a public na- 
ture is void. Riddle v. Hall, 3 Out. 116. There 
are however misdemeanors of an inferior class 
in which the public is presumed to have less interest. 
They are assumed to affect chiefly the parties espec- 
iully aggrieved thereby. The settlement of offenses of 
this class is not illegal, and therefore an agreement be- 
tween the offender and the party aggrieved to settle 
one of this kind is not invalid. Section 9 of the act 
of 3lst March, 1860 (Purd. Dig., 377), authorizes the 
magistrate or the court to which the proceedings have 
been returned, to permit the settlement of such of- 
fenses. The obtaining of money by means of false 
and fraudulent representations, with intent to cheat 
and defraud, is an offense for which there would also 
be a remedy by action, and may be settled. There 
was therefore no error in entering judgment for want 
of a sufiicient affidavit of defense. Geier v. Shade. 
Opinion by Mercur, C. J. 

(Decided March 16, 1885.] 

AGENCY—MISAPPROPRIATION OF FUNDS—SET-OFF— 
EVIDENCE.—An agent who by virtue of special au- 
thority receives his principal’s moneys, to be applied 
by him ina certain manner, cannot, when sued fora 
misappropriation thereof, set off a debt due bythe 
principal to him and arising out of the agency, even 
though the interest on said debt was an ultimate ob- 
ject of the special authority. A. gave B. a letter of 
attorney to collect the rents of a certain property, and 
pay them first, to discharge taxes and water rent on 
the property, and then to apply them to the interest 
on the first, second, and B.’s third mortgage on cer- 
tain premises successively; the balance was to be paid 
to A. B.collected some seven hundred dollars,a sum in- 
sufficient to pay the taxes, water rent, and accrued in- 
terest charges prior to his incumbrance, and appropri- 
ated it solely and entirely to hisown debt. Ina suit 
by A. against B. to recover the amount so misappro- 
priated, held, that the latter was bound to pay the 
money collected to the creditors named, in their des- 
ignated order. And failing in this, the amount being 
less than the prior charges, he could not set-off the 
principal or interest of his own security, but was lia- 
ble to his principal for the moneys so collected. It 
was never intended that our defalcation act should be 
used as the means of rewarding perfidious conduct. 
Public policy forbids that its provisions should be in- 
voked forany such purpose. Defalcation is a legal 
right, secured to a defendant who has demands against 
a plaintiff due in the same right and payable when suit 
was commenced; but it may be waived by contract 
express or implied. An agreement to waive the right, 
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if founded ona good consideration, is undoubtedly 
binding. The receipt of money by one person from 
another, tu be applied to a specific purpose, implies an 
agreement, on the part of the former, not to apply it 
toany other use, and of course not to his own by 
pleading a set-off. Smuller v. Union Canal Co., 1 
Wright, 68; Bank v. Macalester, 9 Barr. 475; Ardesco 
Oil Co. v. North American Oil and Mining Co., 16 P. 
F. S. 375, 380. In Simpson v. Pinkerton, 10 Weekly 
Notes, 423, we held that an attorney-at-law or in fact 
employed to collect a claim, when he has received the 
money, has noright to set-offan antecedent debt or 
claim of his own against his constituent without first 
showing that the latter agreed he might retain his de- 
mand out of the money. It was also ruled in Middle- 
town and Harrisburg Turnpike Road v. Watson, 1 
Rawle, 330, that an agent of the company, who had re- 
ceived money to its use, could not in a suit against 
him set-off debts of the company which he had paid 
without showing he had authority to pay them. It is 
there said: ‘‘As longasthe agent acts within the 
scope of his authority, and no longer, he is protected. 
It was the duty of Watson to collect and pay over the 
funds as they came into his hands. It was for the 
company to direct the application of the money, when 
in the treasury or under their control, to the discharge 
of their debts, the repair of the road, or whatever pur- 
poses they might suppose most beneficial to the cor- 
poration. This they have been prevented from doing 
by an assumption of power by their agent and a mis- 
application of the funds of the company. Ifsuch a 
breach of trust should be permitted it would, in prac- 
tice, lead to great abuses by introducing a scene of 
speculationand fraud the most disastrous, and of the 
most secret and dangerous nature. A principal may 
give a special authority to his agent to settle and liqui- 
date his debts; but previous to the introduction of 
such a defense to a suit brought for money had and re- 
ceived as agent, the special authority should be 
shown.” Other cases bearing on this subject might be 
cited, but itis unnecessary. The principle underlying 
all of them is, that an agent or attorney who, by vir- 
tue of special authority, has received money, cannot, 
when sued by his principal, set-off a debt due to him- 
self in a matter not arising out of his agency. By ac- 
cepting the special trust he waives the general right of 
set-off. Moreover the debts, not being due in the 
same right or capacity, lack that mutuality which is 
essential tothe right of set-off. Tagg v. Bowman. 
Opinion by Sterrett, J. 

[Decided Feb. 9, 1885.] 

———_>—___—_—— 
INSURANCE LAW. 

LIFE — CHANGING BENEFICIARY BY WILL. — 
An insurance company issned to W. a policy on his 
life, by which it agreed in consideration of the pay- 
ment by him of certain premiums during his life-time 
to pay to his daughter, C. M. W., the sum of $1,300. 
W. paid the premiums as agreed, but at his death left 
a will by which he bequeatked to C. M. W. the sum of 
$500, on condition that she would assign to his estate 
her interest in the policy, and directed his executor, if 
she refused, to claim the amount of the policy. C. M. 
W. refused to assign her interest, and the executor 
sued the company. Held, that the company were 
bound to pay the money to C. M. W. under the policy; 
that W. could not alter the contract; and that the ex- 
ecutor was not entitled to recover. Sup. Ct. of lowa, 
June 8, 1885. Wilmaster vy. Continental Life Ins. Co. 
Opinion by Reed, J. (23 N. W. Rep. 903.) 


LirE—DEATH OF INSURED BY HIS OWN HAND—IN- 
SANITY—ELECTION TO REFUND PREMIUMS OR PAY 





SUM INSURED.—A policy of life insurance provided 











that in case the insured should die by his own hand 
the policy should be void, except that in case he 
should die by his own hand while insane, the amount 
to be paid by the company should be the sum of the 
premiums actually paid thereon, with interest. Held, 
that it was competent for the company thus to contract 
and thus to limit the extent of its liability upon the 
happening of the contingency named. It iscompetent 
for an insurance company to stipulate against inten- 
tional self-destruction, whether it be the voluntary 
act of an accountable moral agent or not. Bigelow v. 
Berkshire Life Ins. Co., 93 U. 8. 284. In the opinion 
of the court in that case, Mr. Chief Justice Davis said: 
‘The insurers in this case have * * * sought to avoid 
altogether this class of risks’’ (meaning risks in case 
of snicide, ssne or insane). “If they have succeeded 
in doing so, it is our duty to give eftect to the contract 
as neither the policy of the law nor sound morals for- 
bid them to make it. If taey are at liberty to stipu- 
late against hazardous occupations, unhealthy cli- 
mates, or death by the hands of the law, or in conse- 
quence of injuries received when intoxicated, surely 
it is competent for them to stipulate against inten- 
tional self-destruction, whether it be the voluntary act 
of an accountable moral agent or not. It is not per- 
ceived why they cannot limit their liability if the as- 
sured is in proper language told of the extent of the 
limitation, and it is not against public policy.” Held 
also, that there was no repugnancy between the differ- 
ent clauses in the policy declaratory of liability, and it 
appearing that the insured committed suicide when 
insane, the company was only liable for the amount of 
the premiums paid by the insured, with interest. But 
upon the theory of repugnancy between the different 
provisions of the policy in relation to liability, counsel 
for the plaintiff invokes the rule as to repugnant 
clauses sometimes applied to conveyances of real es- 
tate or other instruments uuder seal, namely, that a 
grant in general cannot be restrained by subsequent 
clauses limiting the extent of the grant; or as the 
maxim is stated in 4 Greenl. Cruise, 177: ‘* Where 
there are conflicting declarations of the use in the 
same instrument, the first shall prevail, the maxim 
being the first deed and the last will.””’ And Barney 
v. Miller, 18 Lowa, 466: Drew v. Drew, 28 N. H. 489; 
Thornhill v. Hall, 2 Clark & F. 22; Green Bay & M. 
Canal Co. v. Hewett, 55 Wis. 96, 104, are cited as au- 
thorities in support of the proposition that the limita- 
tion of liability expressed in the exception iu this policy 
is valid. It was stipulated in a certain other policy of life 
insurance that in case the insured should die by his own 
hand the policy should be void; but if the insured at 
the time at taking his life was insane, the company 
would pay the sum insured or refund the premiums 
actually received, with interest, according to its judg- 
ment of the equities of the case; which option was de- 
clared to be distinctly reserved by the company, and 
made part of the contract. Held, that it was compe- 
tent for parties so to contract, and that the stipulation 
was valid. Held also, that the right of the company 
to exercise the option reserved in the policy could not 
be waived untilit should be shown that the insured at 
the time of taking his life was insane, and that the 
company was not required to elect which sum it would 
pay within the time named in the policy for payment, 
which was sixty days after notice and proof of death, 
regardless of the actual time, when it was shown that 
the insured was insane when he committed the act of 
self-destruction. Cir. Ct. FE. D. Wis., June, 1885. Sal- 
entine v. Mutual Benefit Life Ins. Co. 

(24 Fed. Rep. 159.) 


FIRE — AGENT — MISTAKE — PROOF OF LOSS. — 
(1) Where the agent of an insurance company errone- 
ously describes the property in an application for a 
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policy of insurance prepared by him and signed by the 
insured, the company cannot in case of loss defend by 
reason of the misdescription. The agent of an insur- 
ance company authorized to take applications for in- 
surance and transmit them to the company madea 
material omission in the description of certain prem- 
ises in an application for a policy of fire insurance 
which he drew up. The applicant being an ignorant 
and illiterate person, signed the application, but it did 
not appear whetherthe same was read to her or not. 
The policy issued having the premises wrongly and 
imperfectly described, and contained a clause to the 
effect that the description of the premises in the appli- 
cation should be taken as a warranty on the part of 
the insured. A loss having occurred under the policy. 
and suit being brought thereon, held, that although 
the insured was bound by a description of the iusured 
premises in the application, whether it was read to her 
or not, the company could not take advantage of the 
mistake of their agent, and that therefore the plaintiff 
was entitled to recover. The case comes directly 
within the principle ruled in Eilenberger v. Protection 
Mut. Fire lus.Co.,89 Penn. St.464, where it was held in 
elaborate and carefully prepared opinion by our 
brother Trunkey, that ‘‘the fraud or mistake of a 
knavish or blundering agent done within the scope of 
the powers given him by an insurance company, will 
not enable the latter to avoid a policy to the injury of 
the insured, who innocently became a party to the con- 
tract.” It was held in Weller’s Appeal (103 Pewn. St. 
594) that ‘‘the fact that C. was an illiterate German,and 
understood English imperfectly, was immaterial, be- 
cause he was not obliged to sign the instrument unless 
he understood it, but having signed without asking to 
have it read to him, he was bound by it.’’ Seealso In- 
surance Co. v. Swank, 102 Penn. St. 17; and Ins. Co. 
v. Fromm, 100 id.347. We will not however reverse for 
thiserror. It could have done the company no harm; 
upon this branch of thecase they have no defense. (2 

Where prompt notice of a total loss is given by the in- 
sured the company cannot avoid payment on the 
ground of insufficient proofs of loss, unless it has 
pointed out to the insured the defects in the proofs 
furnished, and called for more specific proofs. Sup. 
Ct. Penn., March 10, 1885. Susquehanna Mut. Fire 
Ins. Co. v. Cusick. Opinion by Paxson, J. (16 Week. 
Notes Cas. 133.) 


—_+___—_ 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—-CERTAIN AS TO AMOUNT 
—STIPULATION AS TO INTEREST.—An instrument in 
the usual form of a negotiable promissory note, except 
that it provides forthe payment of “interest at ten 
per cent per annum from date until paid, seven if paid 
when due,”’ in legal effect calls for interest at 7 per 
cent from date till paid, and is therefore a negotiable 
promissory note within the foregoing rule. A negoti- 
able promissory note must be certain as to amount. 
Jones v. Radatz, 27 Minn. 240. Itis so certain when 
the sum to become absolutely payable upon it at any 
given time is ascertainable upon its face. 1 Daniel 
Neg. Inst. 53; Towne v. Rice, 122 Mass. 67; Jones v- 
Radatz, supra. The defendant's position is that the 
foregoing instrument is rendered uncertain as to 
amount by the interest clause, and therefore is not a 
negotiable promissory note. As to the legal effect of 
such a clause the authorities disagree. Some hold that 
the contract reserves the higher rate of interest, with 
a provision for its abatement, upon a condition to be 
performed, and that therefore the difference between 
the two rates is not a penalty, but the contract is to be 
enforced according to its literal terms. The cases 
holding this view rest upon Nicholls v. Maynard, 3 
Atk. 519. See Walmesley v. Booth, Barn. Ch. 481; 








Bonafous v. Rybot, Burr. 1375; Waller v. Long, 6 
Munf. 71. Other authorities hold that the clause is 
the same in effect as if it had reserved the lower rate 
of interest, with a provision that if the indebtedness is 
not paid at maturity,interest shall run at a higher 
rate. Seton v. Slade, 7 Ves. 265; and see Stanhope v. 
Manners, 2 Eden, 197; Brockway v. Clark, 6 Ohio, 45; 
Longworth v. Askren, 15 Ohio St. 370; Brown v. Bark 
ham, 1 P. Wms. 653. If this be the true construction 
of the clause, it is generally agreed that the difference 
between the tworates is to be treated as a penalty. 
Talcott v. Marston, 3 Minn. 339 (Gil. 238); Newell v. 
Houlton, 22 Minn. 19. Sup. Ct. Minn., February, 1885. 
Smith v. Crane. Opinion by Berry, J. (22 N. W- 
Rep. 633.) 





——__+ 


NEW BOOKS AND NEW EDITIONS. 





STEWART’S HusBAND AND WIFE. 

This is a fat little volume of the ‘‘ pony ’’ form, pub- 
lished by Sumner, Whitney & Co., of San Francisco. 
It isa work of great comprehensiveness and detail, 
the topics being set out in sections with the authori- 
ties under each—a most convenient form. The num- 
ber of cases cited is immense. It is, in short, a com- 
plete digest rather than a treatise or commentary, and 
as a tender to such great craft as Bishop and Schouler, 
or even independently, it must be very useful. The 
industry of the author, Mr. David Stewart, is some- 
thing remarkable, and we venture to say there is not 
a waste word between the covers. 

—__- + 
NOTES. 

Gibson’s Law Notes is doing recent statutes into 
verse. From the Married Women’s Property Act, 
1882, we extract the following: 

Every married woman now 
Can get hold and dispose of 
Every kind of property 
That anybody knows of. 





Can give by either deed or will, 
As tho’ she were unmarried; 

Hindered by no husband, nor 
By any trustee harried. 


She can contract and always bind 
With every facility 

Herself and separate estate 
In equal liability. 

So she can sue, and sued be, 
In contract and in tort, sir; 

You need not join her husband, 
As heretofore you ought, sir. 


And any damages or costs 
She haply may recover 

Are all her own, and not her mate's, 
However much he love her. 


And any damages and costs 
Against her found whatever, 

Her separate estate shall pay, 
And her dear husband never. 


So every contract shall be deemed 
Her separate property binding, 
Unless the contrary be shown 
In judge or jury’s finding. 
Not only that which at the time 
Of contract she possesses; 
But also all that she may get 
Or gain as time progresses. 
And if she carry on a trade 
Apart from lord and master, 
She always may be bankrupt made, 
Just like a man —(but faster!) 
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ALBANY, AuGuST 29, 1885. 








CURRENT TOPICS. 

HE announcement of a live topic of discussion 
drew a larger attendance than usual to the 
convention of the American Bar Association last 
week at Saratoga. Instead of fifty or sixty, there 
were actually one hundred and two of the seventy 
thousand American lawyers present. There was 
some preliminary skirmishing, which we were not 
privileged to witness. Mr. Biddle, it is said, read 
some infidel sentiments about jury reform, 7. e., 
infidel, from the Pennsylvania standpoint. Mr. 
Rawle read a very learned paper, more than an hour 
long, reviewing all the authorities and guessing at 
the rest of the law, on Car Trust Securities;— a 
paper which in itself demonstrated the need of 
codification. Then came the main battle on the 
report of Messrs, Field and Dillon on Delays and 
Uncertainties in the administration of Justice. We 
count these distinguished gentlemen among our 
friends, but really they ought to be ashamed of 
themselves for stirring up such strife among brethren 
hitherto harmonious. It was cruel thus to distract 
their pious thoughts from Chief Justice Marshall 
and the Constitution, and the good old times, and 
the good old law, and the good old things, and re- 
mind them of all these unpleasant facts of delay and 
uncertainty and extortion and oppressioy and general 
discontent and growing disgust with law and law- 
yers. It fell like a bomb-shell and all hands tried 
to get out of the way. Mr. Cortlandt Parker, of 
New Jersey, (the Yellowstone Park of common law 
pleading, as Lord Coleridge called it) piteously 
moved for a ‘‘discontinuance,” or at least for a 
‘continuance ” of a year. But that did not work. 
The convention had to face the music, and under the 
leadership of the committee, and Mr. Willis, of New 
York, a discussion was had, and a little the liveliest 
circus that the grand old A. B. A. ever witnessed. 
We can hardly keep our face straight from laughing 
over it. But we must. The opposition said it was too 
bad to ask for action right off, for they had only 
had a year’s notice, and this was the most important 
topic ever brought before the association. When, in 
Heaven’s name, was any thing else of importance 
ever brought before it ?— except the subject of the 
relief of theSupreme Court, which they have been 
discussing for three years ? We never saw a lawyer 
before who would confess that he hadn’t an opinion, 
but here were forty without. Then arose a wail 
from the District of Columbia, from a prematurely 
aged young man, who confessed that his soul yearned 
for more ‘‘ form,” because it was so hard for him 
to tell by what name his antagonist proposed to call 
any particular action. Then Pennsylvania chimed 


in — the State where they talk about sur-rebutters, 
and use all the ancicnt French and the Latin names 
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for writs, — one gentleman denouncing this “ attack 
on our almamater, the common law.” Alma mater, 
forsooth! rather a mother that devours her children, 
and would long since have rendered this world 
unendurable had it not been for the tender ‘‘ nursing 
mother,” Equity. Then Mr. Parker cheerfully 
asserted that there are no delays in New Jersey! 
Well, Mr. Parker, like Dr. Hammond, ought to take 
to writing novels, Such an imagination is wasted 
on the dry fields of the law. Then somebody read 
a long denunciation of codification by Minister 
Phelps. But this is not the first time that charming 
and cultivated gentleman and scholar has got off the 
track of American affairs. Perhaps he will think 
better of codification now that it is in favor in 
England, along with our beef and apples. But to 
cap the climax, when Mr. Field challenged anybody 
to mention any community which having had a 
civil code had repealed it, a man from Florida 
hopped up and specified his State, — it had adopted 
and repealed the New York code—and with a 
flourish declared that he never, never would dare go 
back to his ‘‘ constitooents”’ if it were Enown that 
he had favored another code. This excited a 
tempest of applause from the opponents. But when 
Mr. Field calmly explained that that was merely a 
code of procedure, and that Florida never had any 
general code of the law, the gentleman from Florida 
probably wished himself down the mouth of one of 
his ‘‘ constitooents ” on the bank of some Floridian 
river, but he could not have felt half so cheap as those 
who had betrayed their ignorance and prejudice by 
applauding him. Some men made sensible and 
moderate speeches on the same side, especially Mr. 
Bonney, who is by no means an opponent of codifica- 
tion —indeed, he wants Congress to codify the law 
of negotiable instruments — but he wanted delay. 
On the other side, Mr. Willis, of New York, was 
active and adroit; Mr. Eyre, of California, Mr. 
Semmes, of Louisiana, and Mr. Hill, of Georgia, 
testified to the success of codfication in those States. 
Mr. Hill’s remarks were especially noteworthy, be- 
cause few had known that Georgia has had a code 
for twenty years. Judge Dillon made a few earnest 
and influential remarks. But the weight of the 
discussion of course fell on Mr. Field, who rose to a 
great occasion in his grandest manner. The upshot 
of the whole was this: the argument in the report 
in favor of codification could not be accepted, but 
all the conclusions of the report were adopted except 
the last, and it was ordered that five thousand copies 
of the report should be printed and distributed. 
The last recommendation was that ‘‘ so far as possible 
the common law should be reduced to statutes.” 
It was evident that there was a majority of about 
ten in favor of this, but the minority then cried for 
mercy and an adjournment, and finally, on the 
earnest pleas of Messrs. Lawton, of Georgia, Sher- 
man, of Illinois, and others, not opponents of codi- 
fication, that disposition was made by a vote of 
seventy-six to eighteen. Then the convention heaved 
an audible sigh of relief. So happy they had not 
to think of this bugbear fora whole year. One 
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expiring kick was made in an attempt to order a 
recommitment, but it failed. Now let us hope that 
in another year the gentlemen who need ‘light ” 
will have some opinions on a subject on which it is 
a disgrace to any American lawyer not to have a 
definite opinion, with a reason for it, one way or 
the other. Thus closed the greatest and most strik- 
ing legal discussion of the last thirty years. Thus 
was received the ablest, the most important, the 
most interesting, and the most conclusive legal essay 
presented to the American people for thirty years. 
The American bar and the American people owe 
Mr. Field a debt of gratitude. He should be con- 
gratulated on the great measure of success attained 
— greater than he had any reasonto hope. Not 
that we expect much influence from this action or 
any other action of this association. It will probably 
have as little at large as the action of our own State 
association, denouncing codification, has had in this 
State. But it is anevent. Mr. Parker aptly spoke 
of the common law as “ fossilized in our institutions.” 
That is just it. Let us putthese fossils into the 
museum of the Yellowstone Common-Law Pleading 
Park, and appoint to guard them all these eminent 
gentlemen, who have grown gray and rich by 
pronouncing the common-law oracles, and are afraid 
that law is to be made certain, swift and cheap. 
But so it is, gentlemen, and don’t you forgetit. This 
ghost will not down. Fifty-five millions of people 
have grown tired of being ground and palavered 
over by seventy thousand lawyers (of whom we were 
one for twenty-two years), and they are going to 
nave achange. A distinguished Federal judge of 
New England told us last week that in his opinion, 
a great cause of the unpopularity of lawyers and the 
decay of the legal profession is their extortionate 
charges. We believe it. We know it. We deprecate 
it. Brethren, you had much better mount on this 
wave and ride safely, than try to go through it and 
get swamped. 


The association became almost as much excited 
over an attempt to change the ‘‘ banquet” to a 
‘* collation ” — whatever these are. And if we cor- 
rectly understand the matter, the same reckless 
iconoclasts who would bang the members of the 
‘‘alma mater” succeeded by a majority of two in 
effecting this radical overturn. But the opponents 
will get something to eat, all the same, which is 
more than they feel sure of under a code. 


The association did one sensible thing, any way — 
they elected Mr. William Allen Butler, of New York, 
president for the next year. This isa compliment — 
(atleast, we are expected to say so)— which Mr 
Butler does the association a favor by accepting. A 
profound lawyer, an elegant scholar, an earnest law 
reformer, but we are sorry to suspect, on the wrong 
side of this question of questions. Now how sorry 
we are that we shall have to wait twelve months for 
another meeting! We would fain have one once a 
month! It would not do any good, of course, but it 





would amuse and cheer, and give one hundred 
eminently respectable gentlemen an opportunity to 
drink congress water and praise the good old times, 
and bewail and doubt and prophesy evil of these 
innovators. 


A correspondent in Dakota sends us an account 
of a criminal conviction, where the prisoner was in- 
duced by the court to waive his exceptions and right 
of appeal, before sentence, in expectation, probably, 
of a light sentence, and asks us if such a waiver is 
binding. Of course it is not, and it must be a very 
primitive court that could ask for or accept such an 
agreement. The prisoner is under duress. He 
cannot waive a jury. In felony he cannot waive a 
jury of twelve. His plea of guilty, extorted by fear 
of being lynched, may be avoided. Sanders v. State, 
82 Ind. 318; 8. C., 44 Am. Rep. 29. 


Another correspondent, in New York, sends us 
some newspaper clippings headed respectively, ‘‘ A 
Lawyer’s Quarrel”? and ‘‘The Befouled Bench,” 
the latter written by him, and calls on us to take 
sides, and impugns the transactions of Judge 
Benedict’s court. He calls our attention to an old 
editorial in this journal against Judge Benedict in 
the Lange case, asking us to “read it with care.” 
Well, we have read it; in fact we wrote it. Then he 
speaks of ‘‘the philanthropist, Dr. Foote,” and the 
shocking conviction of D. M. Bennett. We do not 
remember any thing about the philanthropist; we 
do know, and said in substance at the time, that 
Bennett go just what he deserved — a dirty rascal. 
Then he says we ‘‘ may or may not have the moral 
courage” to pitch into Judge Benedict's court in 
the particular matter in question. We confess we 
have not the ‘‘ moral courage ” to abuse a judge on 
ex parte statements of counsel and partisans in 
newspapers. We have shown our disposition to 
expose judicial tyranny and corruption on evidence. 
Of Judge Benedict’s conduct in the Lange case we 
spoke severely because we had good evidence. So we 
have spoken of others. But what do lawyers take 
us for when they ask us to take their inflammatory 
newspaper tirades for granted? We have no general 
retainer to denounce Judge Benedict or any other 
judge. 





NOTES OF CASES. 





N McCollin v. Reed, Pennsylvania Common Pleas, 
June 11, 1885, 16 Week. Notes of Cases, 287, a 
tailor was held liable for awatch and chain stolen 
from the plaintiff's clothing while he was being fitted 
with new clothing in his shop. On the trial plaintiff 
testitied: ‘‘I wanted to buy a coat and pants. I was 
introduced to a salesman who showed me some 
clothes, and showed me a compartment in which to 
try them on. It was one of six. The compartments 
were not separated by doors but by curtains, and so 
was the entry from the main store.. I was not 
directed to any particular compartment, but took 
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the last one from the entrance. I was taken to the 
end of the entry between the six compartments. I 
changed my clothes and left my vest hanging in the 
compartment, as I wanted the coat to be fitted small 
enough to fit without a vest. I met the salesman out- 
side the set of compartments, and went to a glass 
thirty or forty feet away, and there he fitted pants 
and coat. I suppose it took four minutes. I told 
him I would take them and went to change them, 
as they had been chalked. On entering the compart- 
ment, I noticed that watch-chain was not to be seen; 
looked again and found my watch was gone. Went 
at once and told salesman, Mr. Rahl, that watch was 
stolen, and told him to notify those at the door so 
that they could stop party if notout. I then went 
back, changed clothes, came out and found sales- 
man, Mr. Rahl, with a gentleman who was introduced 
as a member of the firm. He asked about loss, and 
Itoldhim. While speaking, another salesman came 
up, and seeing us talking, asked what was the 
matter, and, on being told, said: ‘It must have 
been stolen by a customer whom he had shown into 
the set of compartments shortly before, within a 
couple of minutes before.’ He said two gentlemen 
had come in, one of whom wanted a pair of panta- 
loons. He described them fully, so that I could give 
a full description to detective. He gave the mana 
pair and showed him in, his friend waiting outside. 
He thought it rather peculiar that the man had only 
been in there about half a minute, when he came out 
and threw the pantaloons down and said they were 
not what he wanted, and said to his friend, ‘We 
will go to Wanamaker’s,’ or something like that. 
He said he thought it was peculiar the man had been 
able to try on the pantaloons in that space of time. 
Mr. Benn was the salesman who showed them in; 
he gave me hiscard. The men had hurried out of the 
store. Very few people there. In the compartments 
there was no warning that the place was insecure; 
no notice not to leave valuables posted, and none 
given by the salesman,” The court charged the jury 
as follows: ‘‘ It isthe duty of the defendants in this 
case to providea safe place, and if they do not do so 
they are guilty of negligence and should be held 
responsible. The plaintiff might leave what he 
liked in the closet. If you think the plaintiff was 
guilty of negligence (and there is nothing to show 
that he was), you may find for the defendants. The 
plaintiff is entitled to recover the value of the goods 
lost and any expense he was put to in his endeavor 
to recover them.” The jury found for the plaintiff, 
and this was affirmed. 


In Steibv. Whitehead, to appear in 111 Illinois, the 
testator devised all his lands to trustees, in trust for 
his daughter, declaring it to be the duty of the 
trustees to keep such lands, etc., well rented, to 
make reasonable repairs on the same, to pay promptly 
all taxes and assessments thereon, to keep the build- 
ings thereon reasonably insured against damage by 
fire, and to pay over all remaining rents and income 


in cash, into the hands of his said daughter, in 





person, and not upon any written or verbal order, 
nor upon any assignment or transfer by the said 
daughter, the trust to cease at her death, and the 
estate to vest in her heirs, etc. Held, that the inten- 
tion was to place the net income of the property be- 
yond the control of the daughter and her creditors 
while in the hands of the trustees, and that such 
intention should be enforced by the courts, that the 
net income of the estate devised was not liable to 
garnishment in the hands of the trustees for debts 
of the beneficiary. The court said: ‘‘ The authorities 
are not in accord on this subject. Under the rule 
as laid down by the courts of England, and by the 
courts of final resort in a number of the States of 
the Union, the fund attached would clearly be 
subject, in equity, to the payment of the daughter’s 
debts. Tillinghast v. Bradford, 5 R. 1. 205; Smith 
v. Moore, 37 Ala. 330; Heath v. Bishop, 4 Rich. Eq. 
46; McIivain v. Smith, 42 Mo. 45. A contrary rule 
prevails in Pennsylvania, Massachusetts, and perhaps 
other States, which seems to be supported by the 
reasoning of the Supreme Court of the United States 
in Nichols v. Eaton, 91 U. 8. 716.” See Hardenbergh 
v. Blair, 30 N. J. Eq. 645; Jackson v. Prime, 12 W. 
Dig. 113; Morgan v. Von Kohnstaumm, 60 How. Pr. 
161. See, also, 4 Kent Com. 311 note; 24 Eng. 
R, 544. 


In Van Wagoner v. New York Cement Co., 86 Hun, 
552, an action for injury to a horse by collision with 
cars, causing it to run away, expert evidence as to 
the effect upon the value of a horse, of its having 
run away, and as tohow much its value would thus 
be reduced, was held improperly admitted. The 
court said: ‘‘We think this line of examination 
touching the alleged damage to the horse because 
of the runaway, plainly inadmissible. It was laid 
down in Morehouse v. Matthews, 2 N. Y. 514, that it 
isnot in general, competent for witnesses to state 
opinions or conclusions from facts, whether such 
facts are known to them or derived from the testi- 
mony of others; that the exceptions to this rule are 
confined to questions of science, skill, trade and a 
few others of the same nature. The cases also in- 
clude among the exceptions questions of the value 
of property. This subject has been examined in 
very many cases since the decision in Morehouse v. 
Matthews, but nowhere perhaps has it been con- 
sidered with greater clearness and precision than by 
Judge Selden in De Witt v. Barly, 17 N. Y. 340. In 
a case involving matters of skill or science, the ques- 
tion is one asto expert evidence. Not entirely so, 
however, in a case involving the value of property 
merely, The principle abstracted from the opinion in 
Westlake v. St. Lawrence County Mutual Insurance 
Company, 14 Barb. 206, was to the effect that 
the opinion of a witness in respect to the value of 
property, which he has never seen, is not admissible. 
This would exclude hypothetical questions, such as 
were permitted in this case. As bearing upon this 
point, the remark of Judge Selden in De Witt v. 
Barly, above cited, has peculiar force. He says by 
way of illustration: ‘Two sleds may be made of the 
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same materials and the same dimensions, and the 
value of one be three times that of the other; as two 
horses may have legs of the same length, heads of 
the same size, and hair of the same color, and yet be 
widely different in value.’ In Joy v. Hopkins, 5 
Denio, 84, the action was for breach of warranty on 
the sale of acow. A witness was allowed to state 
what the cow would have been worth if ‘good and 
young;’ but this was held to be inadmissible, be- 
cause, as stated in the opinion of the court ‘the 
question was what that cow, which the witness had 
seen and knew, was worth, giving four quarts of 
milk; and not what an imaginary animal giving that 
quantity would be worth.’ The line of argument 
in Clark v. Baird, 9 N. Y. 183, is against the allow- 
ance of hypothetical questions to witnesses as to the 
value of property which they have never seen and 
of which they knew nothing. In closing his opinion 
in this case, Judge Johnson seems to limit the rule 
which allows such questions to cases of inquiry as to 
scientific opinion by skilled experts, in which case 
the witness need not know nothing, of his own 
knowledge, as to the facts of the particular case. 
To the same effect is the conclusion of the same 
learned judge in Harpending v. Shoemaker, 37 Barb. 
270. See also Teerpenning v. Corn Exch. Ins. Co., 43 
N. Y. 279; and Schermerhorn v. Tyler, 11 Hun, 549. 
* * * So it is apparent that the mode of reach- 
ing the amount of injury in its market value toa 
horse because of its running away, without wound- 
ing or physical injury to it, on a trial involving that 
question, must be to prove the habits of the animal 
before the occurrence, the circumstances attending 
it, and howthe particular horse was then and after- 
ward affected by it; also a description of the horse 
and its value prior to the runaway. These are facts 
to be established by proof, and when laid before the 
jury the question of damage by way of injury to 
the animal is for the jury todetermine. In this case 
there was no question of science, skill or learning 
involved to make the evidence objected to, admis- 
sible. See recent case of Ferguson v. Hubbell, 97 N. 
Y. 507; 8. C., 49 Am. Rep. 544. Such is rarely the 
case in determining questions of mere value. As 
said by Judge Selden in De Witt v. Barly : ‘In some 
cases to form a correct judgment as to value would 
require a knowledge of some branch of science, or 
of some particular art or trade; while in others no 
such knowledge would be necessary; for instance, 
the value of precious stones could only accurately be 
judged of bya lapidary; of drugs and medicines by 
a druggist; while to assess the yalue of a horse, a 
cow, or an article of household furniture, would re- 
quire no such peculiar skill.’ In the case in hand 
there was no subject of art, science or skill involved, 
making hypothetical questions, or the opinion of 
witnesses admissible, Ferguson v. Hubbell, supra. 
The cases cited by the learned counsel for the 
respondent, Filer v. N. Y. C. R. Co., 49 N. Y. 42; 
8. C., 10 Am. Rep. 327; Cowley v. People, 83 id. 
464; 8. C., 88 Am. Rep. 464; Dilleber v. Ins. Co., 
87 N. Y. 79, involves the subject of expert 





evidence in its strict sense; therefore, they 
are not here in point. In Stearns v. Field, 
90 N. Y. 640, the court was careful to say that 
neither the competency of the witness nor the mode 
of proof was disputed. So the question here under 
consideration was not in that case. The case of 
Whiton v. Snyder, 88 N. Y. 299, comes nearer the 
case in hand. There it was held to be competent 
for a dealer in clocks to speak of the value of a clock 
he had never seen, basing his opinion on a description 
of the article given by another witness. But this 
does not reach the case of a horse, to describe which 
accurately and perfectly in language is impossible. It 
must be seen to be appreciated and valued. Its form, 
style, movements, disposition and temperament — 
knowledge of all which can only be obtained by 
actual inspection and observation of the particular 
animal—enter into the subject and constitute 
grounds for an intelligent judgment or opinion of 
its value. This however does not touch the ques- 
tion as to the admissibility of expert evidence bear- 
ing on the amount or extent of injury to the animal 
from having at some time run away without causing 
any wound or perceptible physical injury to it. The 
subject of injury in such a case is for the jury on 
the facts proved in its entirety, as well as to the fact 
of injury, as also to the damages resulting from it. 
No question of science or skill is then involved 
making expert evidence admissible. On this subject 
the reasoning of the court in Ferguson v. Hubbell, 
supra, is entirely conclusive. The learned judge 
there says, that ‘the opinion of experts cannot be 
received when the inquiry is into a subject, the 
nature of which is not such as to require any peculiar 
habits or study in order to qualify a man to under- 
stand it;’ and further, ‘to warrant its introduction 
the subject of the inquiry must be one relating to 
some trade, profession, science or art, in which 
persons instructed therein by study or experience 
may be supposed to have more skill and knowledge 
than jurors of average intelligence may be presumed 
generally to have;’ and it is added ‘ the jurors may 
have less skill and experience than the witnesses and 
yet have enough to draw their own conclusions and 
do justice between the parties.’ We are of the 
opinion that the questions above referred to, with 
the evidence given in response to them, were im- 
properly admitted.” 
Pee eee oe 
AMERICAN BAR ASSOCIATION. 

REPORT OF THE SPECIAL COMMITTEE, APPOINTED TO 
CONSIDER AND REPORT WHETHER THE PRES- 
ENT DELAY AND UNCERTAINTY IN JU- 
DICIAL ADMINISTRATION CAN 
BE LESSENED, AND IF SO 
BY WHAT MEANS. 


To the American Bar Association : 

A special committee, appointed by the association at 
its last meeting to report at this one, whether the pres- 
ent delay and uncertainty in judicial administration 
can be lessened, and if so, by what means, have the 
honor to report as follows: 
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The resolution assumes that delay and uncertainty 
in the administration of justice do exist, and the as- 
sumption is unfortunately too true. The law’s delay 
has been a reproach from time immemorial. In the 
Great Charter, extorted from King John more than 
six hundred years ago, a solemn promise was made for 
himself and his heirs, that they would “sell or deny 
or defer right or justice to noman.” And in respect 
of the most important litigation that could then arise, 
the further promise was made: 

“We or (if we are out of the realm) our chief jus- 
ticiary shall send two justiciaries through every 
county four times a year, who with the four knights 
chosen out of every shire by the people, shall hold the 
said assizes in the county on the day and at the place 
appointed. And if any matters cannot be determined 
on theday appointed to hold the assizes in each 
county, so many of the knights and freeholders as 
have been at the assizes aforesaid shall be appointed 
to decide them as is necessary, according as there is 
more or less business.”’ 

There was furthermore this stipulation: 

“We will not make any justiciaries, constables, 
sheriffs or bailiffs but such as are knowing iu the laws 
of the realm and are disposed duly to observe it.’’ 

Four hundred years after these royal promises, 
Shakspeare, in the soliloquy of Hamlet, counted the 
law’s delay among the ills of life. And the name of the 
“salle des pas perdus”’ is the sad jest of waiting and 
weary suitors in France. 

The evils of delay and uncertainty every lawyer 
knows very well, and every suitor knows better. If 
the chief end of government be, as is often asserted, 
the dispensation of justice, whatever hinders or em. 
barrasses the attainment of that end is an evil of cor- 
responding magnitude. Society can indeed exist, as it 
has often existed, where judicial administration is un- 
certain, weak orcorrupt; but the effect upon public 
morals and national prosperity will be, as it has 
always been, disastrous. It is the concurrent testi- 
mony of all history that no country has ever main- 
tained itself long in healthy prosperity where the peo- 
ple felt that their rights were not safe under the law. 
The insecurity of life and property which a dilatory 
or uncertain administration of justice entails operates 
asa blight upon euterprise and frightens away not 
ouly the timid, but all, even the boldest, who desire 
to dwell in peace and safety. These alternatives are 
presented to every political society, justice or vio- 
lence. If the public authorities cannot provide by 
peaceful means for the prevention or redress of wrong, 
private associations will undertake a part of the task, 
and violence willessay to do the rest. Already wesee 
arbitration committees in large departments of busi- 
ness supplanting the courts, while in other quarters 
there are occasional outbreaks of violence, scandalous 
and criminal, liable to confound the innocent with the 
guilty, and menacing the very existence of social 
order. Socity cannot allow any of its members to 
take the law into his own hands, or try to right him- 
self by violence. Whenever it dves so, it abdicates a 
part of its functions and in the end must give way to 
anarchy. 

If at the formation of a government it were asked 
how soon shall redress be made to follow an infrac- 
tion of the laws, the answer would be, so soon as the 
facts can be made known to the officers of the law- 
How near we have come to this ideal will appear here- 
after. 

The resolution of the association presents three ques- 
tions: 

1. What is the extent of the delay and uncertainty 
existing? 

2. What are the causes. 





3. What are the remedies? 

The better to answer the first, we sought informa- 
tion from members of the association in the different 
States; for an answer to the second we had only to fol- 
low the processes of a law-suit,as generally conducted ; 
and in answer to the third we venture the recommen- 
dation hereinafter made, to which the information re-, 
ceived and our own reflections naturally led. We as- 
sume that the extent of the delay might best be meas- 
ured by the period between the beginning and the end 
of a law-suit and the uncertainty by the number of re- 
versals on appeal, and upon that idea we addressed a 
series of questions to one ormore members of the as- 
sociation in each of the thirty-eight States of the 
Union. The answers contain a body of useful infor- 
mations and suggestion of which we have been 
prompt to avail ourselves. A copy of the questions 
and a summary of the answers are annexed to this re- 
port. 


EXTENT OF THE DELAY AND UNCERTAINTY. 


It appears that the average length of a law-suit var- 
ies very much in the different States, the greatest be- 
ing about six years and the least a year and a half. 
The uncertainty varies also, the greatest average num- 
ber of reversals in a single year being forty-eight out 
of seventy-three appeals, and the least forty-four re- 
versals out of two hundred and forty-four appeals. In 
one of the States, froma series of Supreme Court re- 
ports, twenty-five volumes, taken at random, have 
1,180 aflirmances and 1,160 reversals. Nearly all the 
answers agree that the delay and uncertainty can be 
lessened, though they differ as to the means. Some 
advise one remedy and some another. Our own views 
will be given hereafter. 

The business in the two most important courts of 
the country, the Supreme Court of the United States 
and the Court of Appeals of New York, is well known. 
That of the former during its last October term, that 
isfrom October, 1884, to May, 1885, was as follows: 
The number of cases on the docket at the close of Oc- 
tober term, 1883, was 845; the number docketed dur- 
ing October term, 1884, 470; total, 1,315; number of 
cases disposed of at the term closed in May, 1885, 464; 
number of cases remaining undisposed of, 851; total 
1,315; number of cases continued under advisement 
from October term, 1883, 10; number of cases argued 
orally, 196; number of cases submitted, 119; number of 
cases continued,16; number of cases passed, 8, total 349; 
number of cases affirmed, 199; reversed, 97; dismissed, 
389; docketed and dismissed, 27; questions answered, 2; 
settled and dismissed by the parties, 85; dismissed in 
vacation (under the 28th rule), 15; total, 464. The 
number of opinions delivered was 272. Judging by the 
past, itis estimated that the docket at the end of the 
next term will contain 1,300 cases. 

The business of the Court of Appeals of New York 
was as follows: The uumber of appeals on the calen- 
dar at the beginning of 1885 was 782; when the court 
adjourned at the eud of June for the summer vacation 
the number was 873. During 1884, 487 decisions were 
rendered, including appeals from orders entitled to be 
heard as motions. Some of these decisions disposed 
of more that the particular case; one for instance, dis- 
posed of thirteen cases then on the calendar. In ad- 
dition to the 487 decisions just mentioned, there were 
92 on motions called non-enumerated. The whole 
number of decisions during 1884 appears thus to have 
been 505, leaving a calendar constantly increasing. 
The number of appeals ia 1884—that is, of returns filed 
in that year—was 670; the number in the first half of 
1885 has been 358. 

In respect of delays in the other courts of the coun- 
try, it is difficulty to obtain statistics sufficiently com- 
prehensive and at the same time sufficiently minute to 
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form the basis of an exact report. In the City of New 
York we have however the means of ascertaining with 
cousiderable exactnes the number of cases brought 
into the courts and the number decided within a de- 
finite period. It is to be regretted that it is not made 
the duty of some public officer in every State to fur- 
nish the statistics of litigation. The laws provide for 
Btatistics of many branches of business and many 
transactions of government; and it is remarkable that 
provision has not been made for the operations of that 
department of the government which most affects the 
security and well-being of the people. In the city of 
New York, as has been said, we are able to give details 
of judicial administration, from which some lessons at 
least may be drawn for the whole country. 

There is in this city a Supreme Court of general jur- 
isdiction throughout the State, with seven judges, a 
Superior Court of general jurisdiction within the city, 
with six judges, a Court of Common Pleas having also 
general jurisdiction within the city, and six judges; 
there is a City Court having jurisdiction of civil ac- 
tions formoney demands to $2,000, eleven District 
Courts with jurisdiction of money demands to $250, 
and one surrogate, besides three judges of the Court of 
Sessions and eleven police justices—the last fourteen 
being exclusively occupied with criminal business— 
making fifty-one judges in all fora population of a 
million and a half on Manhattan Island. The business 
waiting and the business done in these civil courts is 
reported as follows: On the Supreme Court Special 
Term calendars from the Ist of October, 1883, to the 
end of June, 1885, there were placed 1,295 issues of fact 
and 273 demurrers, the oldest issue being lst Febru- 
ary, 1873, and the latest 16th June, 1885; 612 of these 
issues and 162 demurrers were tried, dismissed or sub- 
mitted. Every case was called in its order, and if 
ready tried. On the jury (circuit) calendars from the 
1st October, 1883, to the end of June, 1885, there were 
placed 4,518 causes, excluding 228 run down on the 
first call,and added to the calendar asecond time 
with new numbers. The oldest issue was dated 18th 
January, 1860, and the latest 22d June, 1885. Of all 
these causes, 742 only were tried and 1,123 were dis- 
missed, referred, discontinued, settled or abated. All 
the causes on these jury calendars were called down to 
and including 4,003. 

From the lst of October, 1883, to the end of June, 
1885, the courts werein session eighteen months, of 
twenty days for each month, making 360 court days in 
two years, during which time five causes were daily 
disposed of, on the average, in the several jury terms, 
and two causes daily, on the average, in the Special 
terms. 

The business done at the chambers, during this per- 
iod, resulted in the making of more than 30,000 orders 
after hearing argument. 

In the Superior Court during 1884, the General Term 
disposed of 192 appeals, the Special Term tried 249 
causes, the Jury Terms 689. There are now 1,746 cases 
awaiting trial, of which 86 are at the Special Term and 
1,660 at the Jury Terms. There are no arrears at the 
General Term. The orders made at chambers num- 
bered 11,983. 

Inthe Common Pleas, during 1884, 372 appeals out 
of a calendar of 577 cases were decided at the General 
Term, including 179 appeals from the District Courts; 
36 cases out of a calendarof 131 were tried at the 
Special Term. 229 were tried at the Jury Terms be- 
tween October, 1883, and June, 1885, out of a calen- 
dar of 1,892 cases. 17,870 orders were made at chambers. 

In the City Court, 2,257 cases were placed on the 
calendar, between July, 1884, and July, 1885, of which 
1,608 were tried or otherwise disposed of. It takes five 
months to reach a case in its regular order. 

In the eleven District Courts 12,170 civil actions for 











damages were tried in 1884, and 33,924 cases of default- 
ing tenants and of corporation penalties were disposed 
of. There are no delays. A case is generally tried in 
two weeks from itscommencement. There were ouly 
179 appeals to the Common Pleas, and of these not 
more than three were taken to the Court of Appeals. 
In less than three per cent of the cases was a jury de- 
manded. 

In respect of uncertainty we can easily find the num- 
ber ot reversals in each State. We content ourselves 
with four States. An examination of the last volume 
of Reports of Decisions in the courts of last resort of 
New York, Pennsylvania, Ohio and Virginia, respec- 
tively, four States which may be considered represen- 
tative and which have Courts of Appeal separate from 
the courts of first instance, gives the following re- 
sults: Volume 97 of the Reports of the New York 
Court of Appeals contains 79 decisions, of which 38 
were reversals. The judges cited in their opinions 449 
decisions, being 353 made in New York, 56in England, 
Scotland and Ireland, 8 in our Federal Courts, 7 in 
Massachusetts, 4 in Pennsylvania, 3 in Vermont, 2 in 
Connecticut, 2 in Now Hampshire, 2 in California, 2 in 
Minnesota, 2 in Alabama, and in New Jersey, North 
Carolina, Kentucky, Florida, Virginia, Indiana, 
Maine and Iowa, leach. Volume 105 of the Pemnsyl- 
vania Supreme Court Reports contains 95 decisions, of 
which 44 were reversals. The citations of the judges 
were 451. Volume 39 of the Ohio Supreme Court Re- 
ports contains 98 decisions, of which 46 were rever- 
sals. The citations were many. Volume 78 of the 
Virginia Supreme Court Reports contains 81 decisions, 
of which 40 were reversals. The citations were 576. 
The sources of these citations made by the judges of 
Pennsylvania, Ohio and Virginia in their opinions, 
were as various as those made by the judges of New 
York. 

These were the decisions cited, examined and com- 
mented on by the judges in making up their own 
opinions. But the decisions cited by counsel and 
pressed upon the judges for their consideration were, 
it is safe to say, tentimes asmany. In volume 88 of 
the New York Reports, the number of cases cited by 
counsel was 5,037. A single case reported in volume 
97 shows that the counsel on the two sides cited 285 
decisions, of which 125 had been made in New York, 
6lin England,2 in Ireland, 4 in Pennsylvania, 4 in 
North Carolina, 4 in Massachusetts, 2in New Hamp- 
shire. 2in New Jersey,2 in Kentucky, 2 in the Fed- 
eral Reports,and from Maine, Vermont, Iowa and 
South Carolina, 1 each. 

Some of the appeals were from courts which were 
themselves Courts of Appeal from lower courts. Thus 
the cases in the New York Court of Appeals were re- 
views of judgments and orders in the General Terms 
of the Supreme Court and the Superior Courts of cit- 
ies, rendered on appealsin each from asingle judge of 
the same court. Volume 42 ofthe New York Supreme 
Court Reports contains 130 cases reported in full, 14 
* memoranda ofcases not reported in full,’’ and 317 
‘*decisions in cases not reported.”’ Of the first two 
classes, 82 were reversals, that is to say, 82 out of 144; 
more than half. Of the last class 69 were reversals, 
that is more than one in five; and of the whole 461 
cases decided, 96 were reversals. The first page of the 
volume mentions 14 cases, reported in 8 volumes of 
Hun’s Reports (25 to 32) as having been taken by ap- 
peal to the Court of Appeals, of which five were re- 
versals and one a modification of the decision below. 
This volume 42 contains a list of 1,120 decisions cited 
by the court; whether cited in making the decisions 
not reported does not appear, but probably they were 
the citations in the cases reported fully or partly. In 
that view, if an average could be made, each of the 144 
decisions rested on about eight previous decisions. 
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Now it is probable that of the decisions in cases not 
thought worth reporting, few, if any, went to the 
Court of Appeals. Taking that for granted, it shows 
that the defeated parties acquiesced in the 69 rever- 
sals. Of the other cases it would require an actual 
count to show how many of them were reviewed by 
the Court of Appeals. 


THE CAUSES OF THE DELAY AND UNCERTAINTY. 


The best method of ascertaining the causes of delay 
is, as we have said, to follow the usual processes, and 
to discuss them as we go along. The first natural step 
is acomplaint of the person aggrieved. By the com- 
mon law this step was full of danger; it was necessary 
to choose first between two highways, one called legal 
and the other equitable, and on turning into the for- 
mer it was found divided into several lesser ways, or 
by-ways, called forms of action. The suitor was ob- 
liged to choose one among them all, at the hazard of 
irretrievable defeat. This was the rule of the com- 
mon law, and is still the rule of about half the States 
of the Union. The other method, that which the 
other half of the States and all the Territories but one 
now pursue, is to have one highway only, or to drop 
the figure, one form of action, in which the facts are 
to be set forth as they are or are supposed to be, and 
such relief sought as those facts may warrant. Be- 
tween these two methods we see no room for doubt as 
to the choice. The methods of common law were un- 
wise and injurious. They were unphilosophical; they 
had no significance except as marks of a school of-dia- 
lectics, now in all else forgotten, and they exposed the 
suitor to unnecessary entanglement in a maze of 
forms, over and above the hazard of the law and the 
evidence; the hazard of doubtful law conjectured out 
of irreconcilable precedents, and of disputed facts ex- 
tracted from contradictory evidence. 

A law suit isa contention before the judges of the 
land respecting an alleged infraction of law. Whether 
the complaint be made by the State or by the citizen, 
whether the demand be for the prevention or redress 
ofa private wrong or the punishment of a public one, 
the ground of the complaint always is, that the de- 
fendant has violated, or is about to violate, alegal pre- 
cept. Two fundamental questions are thus raised— 
what is the fact and what is the law. To the answer- 
ing of these two questions all others tend, and as they 
are answered surely, easily and speedily or otherwise, 
the success or failure of judicial administration is de- 
termined. 

The theory of a lawsuit is therefore to hear what the 
parties have to say, and to decide between them. In 
doing this the simplest and most direct method is the 
best. The plaintiff must make his statement; that is 
the first step; the defendant must make his answer or 
be held to admit the truth of the complaint, that is 
the second; if they differ, the truth of the fact must be 
ascertained ; that is the third; and then the law must 
be applied, which is the fourth step and the last if 
there be no appeal. These several steps may be shorter 
orlonger. A short one is the best if it be a sure one. 
Some side steps may have to be taken, according to 
the circumstances of particular cases. But in all, not 
asingle unnecessary step should be required or al- 
lowed. In other words, no form or proceeding should 
be permitted which is not necessary to ascertain or 
preserve the rights of the parties, no form or proceed- 
ing that cannot be understood by either party, none 
that causes needless delay or needless expense. There 


must however be a complaint, and if there be an an- 
swer there must bea trial of the fact,a judgment ofthe 
law, and an execution of the judgment with occasional 
incidental proceedings,such as orders made in the prog- 
ress of the cause to insure the efficiency of the judg- 
ment. In other words, there may be these several 
4 





processes—the complaint, the answer, possibly a re- 
ply, the provisional remedies of arrest, replevin, in- 
junction, attachment, receiver or deposit, a trial of the 
facts in issue, the judgment of the law, the execution 
of the judgment and one or more appeals, twelve or 
fourteen distinct processes, most of which are or may 
become necessary in a severely contested lawsuit. 
The problem is how to expedite them all, preserving at 
the same time every right of the parties, and to cut 
off, with an unsparing hand, whatever is not necessary 
to this design. 

Before discussing the regular and essential processes, 
let us discuss briefly the incidental ones, and say here 
once for all what we have to say about them. The 
first observation is, that they should never be allowed 
to retard the progress of the main contention. What- 
ever motions may have to be made respecting an ar- 
rest, an injunction or any other of the provisional 
remedies, they can be made without postponing the 
issue, the trial or the judgment. The practice of con- 
verting the incidental into the principal is not to be 
commended; on the contrary it isto be strongly con- 
demned. The practice however grows apace. Actions 
are brought, not with a view to the final trial and judg- 
ment, but with a view of gaining a temporary advant- 
age, which may, from the sheer pressure of inconven- 
ience and delay upon an adversary, force him to yield, 
through the operation of an arrest, or an injunction or 
areceiver. This is a dangerous proceeding. The mo- 
tions are heard on one-sided affidavits, evidence of the 
loosest and most dangerous kind. The abuse of in- 
junctions especially has grown to bea serious griev- 
ance. We have no hesitation in recommending that 
they should never be granted, except on positive evi- 
dence, after adequate security given to cover all pos- 
sible injury from their operation, with an opportunity 
afforded of hearing both sides without delay, and the 
positive requirement of a decision within a fixed and 
short period. We do not think injustice would be 
done if a decision within a week were required. In 
the courts of the United States a restraining order 
cannot be made, unless ** there appears to be danger of 
irreparable injury from delay.” 

Returning now to the regular processes of a lawsuit, 
we must remember that one of the parties at least is 
generally not averse to delay. It often happens, more 
often than otherwise, we fear, that one of them is 
very desirous of delay and strives for it. So that 
when we are considering how the several steps ina 
suit can be shortened, we must consider how they can 
be shortened against the will of the other party. For 
if both parties really desire a speedy decision, they can 
materially shorten every step and hasten every move- 
ment. 

Before proceeding to consider these questions how- 
ever let us observe that all lawsuits are not necessar- 
ily or properly to be treated in the same way. That 
indeed was the old plan of the English common law. 
A claim on a note of hand was treated like aclaim to 
an estate. The parties came into court in the same 
solemn manner, the written pleadings were of the 
same formality, the trial was by the same machinery, 
the decision and the enforcement of it brought about 
by the same methods. Here we think was a mistake. 
When the parties have themselves stipulated in writ- 
ing for the payment ofa given sum of money or the 
delivery of a specific thing or the performance of any 
other specific act at a specified time the process in 
dealing with a dispute between them should be sum- 
mary. They have stipulated for a certain thing to be 
done at & certain time, and except in very exceptional 
cases should be held to a prompt disposition of their 
respective pretensions. This has been done in the 
State of New York by aspecial statute, under which a 
tenant who fails to pay the stipulated rent at the stip- 
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ulated time may be made to surrender possession to 
his landlord, leaving all other questions between them 
to be settled afterward. And in England it has been 
provided by statute, that upon a promissory note or 
other negotiable instrument, the holder may have 
summary judgment, unless the defendant shows upon 
oath reasonable grounds of defense. We think there- 
fore that a distinction should be made between differ- 
ent classes of claims, and while most of them may be 
left to the ordinary processes, some should be sub- 
jected to those which are summary. The reason for 
the distinction lies in this, that in the latter class of 
cases the parties have agreed upon every thing, or 
nearly every thing which the courts could have done 
for them, and have left littleto be disputed. And 
furthermore, the exigencies of commerce will not ad- 
mit of the delay which other claims may suffer, with- 
out the same loss or inconvenience. 

Coufining ourselves for the present however to the 
delays in an ordinary lawsuit, how are they to be dealt 
with? Opportunity to answer the charge must be 
given to every person charged with an infraction of 
law. Such an opportunity involves some delay. It is 
an inconvenience inseparable from buman administra- 
tion. Slow justice is better than swift injustice. Do 
your work as quick as you can, but do it well, is the 
law’s commandment to all its judges. And as to cer- 
tainty—that is to say, absolute certainty—it cannot 
be affirmed of any thing dependent on human judg- 
ment. The most that a judge can declare is this, I in- 
fer from the evidence such to be the fact, and I find in 
the law-books such to be the law. It is only omnisci- 
ence and omnipotence, that can in an instant discern 
the fact and administer the law. All that can be ex- 
pected of any system of judicial administration among 
men is that it makes the nearest approach that man 
can make tothe unerring judgment of an infallible 
mind. 

Beginning with the first step of the complaining 
party, his complaint, it should be as simple as possi- 
ble. Its only office is to apprise the other party of 
what ischarged and demanded against him, and to 
confine the action of the court to the charge made. 
The next stepis the answer. How much time is it 
reasonable that a defendant should have for answer- 
ing acharge? And preliminary to that question is 
another, that is, where is the answer to be made, for 
if it must be made in open court, the parties will have 
to wait for its sitting. Butif the answer may be de- 
livered in writing at any time, either by filing it with 
the clerk or giving it to the party, such atime should 
be fixed as will, on an average, answer the needs of a 
defendant, so that there shall be as little occasion as 
possible for an application to enlarge it. Ten days 
will answer in most cases; twenty days should answer 
in all but the most exceptional ones. Oral pleadings 
are not suited to the habits of our people. The time 
of the suitor has become too much occupied. Written 
pleadings, rightly conducted, are in fact labor-saving 
processes. (Convenience, as well as certainty, require 
that both complaint and answer should be formulated 
and reduced to writing. 

The charge and defense being developed, the State is 
to intervene and dispose of the controversy. What- 
ever of delay now occurs is the fault partly of the 
State and its officers and partly of the contestants. 
The State has an interest in bringing the contention to 
an end as speedily as possible for the sake of peace, if 
there were no other reason. But there are other rea- 
sons. The mere presence on the record of an unde- 
cided case tends in somo degree to interfere with the 
disposition of the other cases, for it stands in the way, 
and acts asa menace of intrusion into the order of 
business. Therefore whenever the court is ready, and 








the parties without sufficient excuse are not ready, the 
case should be dismissed from the court. 

Supposing however both the parties to be ready, the 
State should be ready also. Thisisa duty which the 
body politic owes to all suitors; a duty which however 
neglected, is none the less imperative and of universal 
application. The State should never keep the citizen 
waiting for justice longerthan is necessary to bring 
the judges to their seats. There are two maxims, a 
strict adherence to which would go far to wipe away 
the reproach of the law’s delay, one that the State 
should be ready for the trial when both the parties are 
ready, and the other that if both are not ready when 
one of them is, the unready one should be put in de- 
fault, unless he offers an excuse satisfactory to the 
court, and conformable to previously defined rules. 
Make the rules for these excuses precise and inexor- 
able. The parties can of course waive them if they 
choose. But if insisted upon by either, the court 
should not be permitted to dispense with them any 
more than it is permitted to dispense with the period 
of limitation foran action or anappeal. One of the 
rules should declare, that the absence or engagement 
of counsel elsewhere is not to be accepted as an excuse. 
To allowit would be to impose a sacrifice which 
neither the counsel nor the party in the one suit hasa 
right to expect of either counsel or party in the other. 
And moreover the interests of the public are opposed 
to it. Neither should the convenience of a party be 
an excuse. Itis especially his business to be in court, 
when his adversary is there to confront him. No more 
should the absence of a witness, unless it be shown 
that the party offering it has done every thing that 
could be reasonably expected of him to prevent the 
absence. These mayall be rules now, in some courts 
and places, but they are generally enforced with lax- 
ity, if enforced at all. 

Suppose the trial once begun, hawcan it best be 
brought toanend? By trying the issue as rapidly as 
may be with safety,and so trying it that the process 
shall not have to be repeated. Observe the process as 
it is now presented. No sooner is the trial opened than 
a wordy debate begins. Question after question is ob- 
jected to; the objection is discussed for and against; 
the law reportsare brought in and read, that it may 
be seen what some judge, learned or unlearned, in the 
same State or some other State, has said on some ques- 
tion, more orless like the present, and all this with 
the certainty, that if on one or more appeals other 
judges think that the question has been improperly 
admitted or improperly rejected, the whole trial goes 
for nought, and a new one has to be fought over with 
perhaps the same experience and the same results. 
The wonder is, not that so many trials fail, but that 
any one ever gets through aright. It follows, as might 
have been expected that weso often find practical 
failure inthe search for theoretical perfection. It 
might be well, possibly, if there were time for it, that 
every question should be discussed until nothing more 
could be said on either side, but if that were to be 
done, no patience could survive the trial. The habits 
now prevailing and growing worse every day must be 
changed; the wearisome questioning of witnesses 
must be curtailed; the interminable debates must be 
stopped; appellate judges must consider more often, 
not whether a question was theoretically right, but 
whether its reception or rejection was practically in- 
jurious; and especially when a jury isin the box, the 
court must look to their convenience and spare their 
time. Inshort,a radical reform in the methods of 
trial courts must be somehow wrought out. 

This picture of a jury trial, though by no means im- 
aginary, may not answer forall parts of the country, 
but there is so much similarity that we may safely rea- 
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son from this specimen. We know that a great deal 
of time is misspent. First, the unpunctuality of the 
judge, if unpunctuality there be, as there often is, is 
a serious grievance. He hasno right to trifle with the 
time of lawyers, suitors and witnesses, and even 
though he may perhaps have the excuse that he has 
been detained by judicial duty at chambers, he should 
remember that one of the first duties of a public officer, 
especially a,judicial one,is so to arrange his engagements 
that one shall not clash with another, and the public 
not be put to inconvenience. 

Let us take our seats as spectators of a severely-con- 
tested jury trial in a court of general jurisdiction of 
one of our cities, say in the city of New York, and see 
how one of them at least is conducted. The hour of 
the sitting is fixed for eleven o’clock. At that hour a 
crowd of lawyers, suitors, witnesses and spectators is 
in attendance ready for the judge. He comes, per- 
haps punctually, and perhaps not punctually, but after 
a few minutes, or a quarter of an hour, or halfan hour, 
nobody can foretell which. 

At last he appears, and begins by asking what suits 
are ready, or rather by calling over the calendar, an 
unintended but real invitation to the parties, one or 
both of them, not to be ready. This call, and the lit- 
tle debates which follow, take perbaps another half 
hour; so that the spectators may think themselves 
fortunate if they see a suit begun as early as twelve 
o'clock. Itis then brought on and the names of the 
attending jurymen are called as they are drawn one 
by one from the wheel. Some questioning generally 
follows; now and then acontest and a side trial over 
one or more of the names drawn; but at last a jury is 
completed. Then the case is opened by the plaintiff, 
and the examination of witnesses begins. When 
three or four questions have been put and answered, 
some objection is made; it is duly debated for a few 
minutes, or it may be for an hour, or even four hours; 
the judge decides, the question being allowed or dis- 
allowed; an exception is noted, and the questioning 
starts again. Ina short time however comes another 
objection, when the process of debate, Cecision and 
exception is repeated, and so on until perhaps the day 
is spent before the first witness is dismissed, and an 
adjournment to the next day is taken. The next day 
comes and goes, with the like experience, and so 
another, and yet another, until at last, the testimony 
being finished, a discussion is opened upon one or 
more requests to the judge for his charge to the jury; 
then follows the charge, the exceptions to the charge 
come after, and finally the verdict, with perhaps fifty 
or a hundred exceptions on the record. 

The trial being ended, a re-examination of all the 
legal questions that arose can generally be had if 
either party desires it, and one or the other will de- 
sire it, ifhe thinks he can derive advantage from it. 
The method of re-examination differs in different 
States; in some the questions are carried directly to 
another court; in other States they are re-examined 
in the same court by other judges or possibly by the 
same judge. The success of whatever method depends 
upon the ability of the judges; of the trial judge in the 
first place, and the re-examining judges in the second. 
An incompetent judge is an expensive officer. It were 
better for the State if all the incompetent aspirants 
for judgeships who beset nominating conventions or 
executive chambers, were provided for at the public 
expense in some other way, than that they should be 
seated upon the bench to harass and bewilder suffer- 
ing counsel and more suffering suitors. 

Whatever may be said in other respects of the in- 
stitution of the jury for civil cases, it cannot be de- 
nied that it is the cause of great delays. This is the 





effect principally of two causes, one of which is the re- 
quirement of unanimity. When the jury is discharged, 





by reason of disagreement, the case has to be retried. 
Another and much more considerable cause of delay 
in the final result is the ordering of a new trial for a 
misdirection of the court or an erroneous admission or 
rejection of evidence. This may be obviated to a great 
extent by requiring the verdict to be special, upon 
questions submitted by the judge. The result would 
be that an error of the judge upon the trial would not 
require a new trial,unless the error related to a finding 
essential to the the judgment; that is, one without 
which the judgment could not have been rendered. 
We shall recur to this subject. 

Costs, too, have something to do with the delays. 
Two theories are propounded respecting them; one 
that they should be made sufficient to cover all the ex- 
penses of the successful litigant; the other that they 
should cover only the fees of the court officers, such 
as clerks and sheriffs. On one side it is argued that a 
party who has put his adversary to needless expense 
and suffered defeat in the suit ought justly to indem- 
nify this adversary ; on the other side it is argued that 
no system of costs will prevent an unjust claim or an 
unjust defense, and that in most instances they are in- 
struments of oppression, rather than of justice, and if 
they are made to depend at all upon the discretion of 
the judge the discretion is dangerous. The choice be- 
tween the two depends more on experience than on 
theory. And we think experience has shown that to 
allow no costs, except the fees of the officers, is better 
than to attempt an indemnification for the expenses of 
the prevailing party. 

It appears to us that a great deal of time is wasted 
and no little uncertainty introduced into the law by 
the habit of delivering long opinions at the time of 
pronouncing judgment. Any one who will look into 
the decisions of Lord Mausfield will perceive the dif- 
ference between the old habit and the new, much to 
the disparagement of the latter. Our volumes of re- 
ports have too many dissertations in the shape of 
opinions. The inconvenience thence arising is mani- 
fold; the time of the judges is wasted; the reports and 
the cost ofthe reportsare grievously swollen; and 
worst of all, there is the chance, with reverence be it 
spoken, that some of the dissertations, if their expan- 
sion goes on, may be delivered in clouds of verbosity, 
covering as with afog the points to sight and steer 
by. 
We think moreover that giving by statute a prefer- 
ence to certain cases onthe calendar isa mistake. 
The courts may well be trusted for the regulation of 
their own calendars; and when they find a case to be 
of such public importance as to require a hearing be- 
fore all others they will be quite sure so to hear it. 
Whenever the State enacts that one case shall be heard 
before another, which stands ahead of it in order, it 
confesses its own negligence or inability to provide a 
prompt hearing for all. 

The preparation of the record for re-examination is 
often made a serious affair, and takes no inconsider- 
able time. Why it should is notapparent. All that is 
needed is a transcript of such part of the record as is 
necessary for re-examination. 

The question of appeal is always a serious one. How 
many successive appeals should be allowed, and within 
what time should they be taken? The answer to the 
first depends upon the organization of the courts. In 
the State of New York, for instance, where there are 
upwards of seventy co-ordinate trial courts of the 
highest original jurisdiction, it would be out of the 
question to give an appeal from each of them to the 
Court of Appeals; there must, of necessity, be a pre- 
vious sifting of the case by a proceeding in the nature 
of an appeal in the original court itself; that is, an ap- 
peal from one judge to two or three co-ordinate 
judges. In other States the same reasoning may not 
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apply, and one appeal may suffice. The time allowed 
for an appeal should be short. It ismow in many in- 
stances long, grievously long indeed; ayear, two years, 
sometimes six or seven. 

The formality of appealing should be as simple as 
possible; nothing should be required but a notice that 
a@ party does appeal, a transmission to the appellate 
court of a copy of the record and security to abide the 
judgment, unless the suggestion hereafter made 
should be adopted, requiring a brief of the objections 
to the judgment appealed against to be filed with the 
notice of appeal. The problem is how to facilitate the 
hearing and decision when the record has reached the 
higher court. To solveit we must compare the work 
to be done with the workmen who are to doit; in 
other words, measure the workmen with the work. 
We must have skilled workmen, no doubt of that, or 
the work cannot be done; that is, it cannot be done to 
answer the purpose of the work, which is the same 
thing as saying that it cannot be done at all. We 
know how many hours there are in aday, and how 
many of these hoursa man with a sound mind ina 
sound body can devote to work. Wemust put upon 
him therefore no more than hecan do, for then the 
work will not be done. It is true that one man’s 
rights are as sacred as another’s; but it does not thence 
follow that a little case should go to the highest court, 
if a great one does. We havecourts for small causes, 
and nobody is foolish enough to think that the costly 
machinery of the higher courts should be used for 
them. Wemakeas many Courts of Appeals as the 
people of each community think expedient; some 
more, some less. Nobody dreams that we should go 
on multiplying appellate courts so longas any suitor 
wishes to try his hand again. There must be a limit 
to litigation, and that may be reached by limiting the 
causes that areto go tothe Courts of Appeal, or in- 
creasing the judicial force, which is to take hold of 
them, and put an end to them. 

The Supreme Court of the United States can hear 
and decide four hundred cases in a year and no more. 
It is folly then, it is grossly unjust, to send to it more 
than that number of cases. Where, it may be asked, 
shall the line be drawn? That depends upon the abil- 
ity of the judges for the time being to hear and de- 
cide promptly. It was drawn through one pointa 
century ago, it may be drawn through another to-day 
and through another a quarter of a century hence, ac- 
cording to the number of cases in the lower courts. 
When the government was founded appeals were al- 
lowed according to the supposed needs of suitors of 
that day, but the hundred years since have so in- 
creased litigation that the privilege of appeal must be 
more restricted than it is. There maybe and there 
should be as many intermediate appellate courts as 
the interests of suitors require. Certain cases there 
are in which the Supreme Court has, by the Constitu- 
tion, original jurisdiction, and therefore the appellate 
jurisdiction must be so limited as not to embrace, 
counting in the original cases, more than four hundred 
inall. In selecting these, the interpretation of the 
Federal Constitution and laws should be the chief ob- 
ject. Nota single question of fact should go upin 
any case whatever. And what is here said of the Su 
preme Federal Court applies with equal force to the 
highest appellate courts of the States. It may be 
well also to observe here that the labors of all appel- 
late judges would be much relieved, if a brief state- 
ment of the objections to the judgment were required 
to be filed with the clerk at the time of appeal. 

The foregoing observations respecting the Supreme 
Court of the United States lead us naturally to the 
other Federal courts. The delay there is often greater 
than in the State courts. Federal legislation has ten- 
ded Jaterally toward enlarging the jurisdiction and in- 





creasing the labor of the Federal judges. Whether 
this be wise or unwise it is not within the province of 
this report to discuss. But it is appropriate to the 
discussion to say, that in our judgment, the practice 
in the Federal courts within a State should be made 
to conform to that of the State courts, for the reason 
that the people and the profession should be saved 
the time and the trouble of studying and practicing 
twosystems. Theact of Congress of June, 1872, re- 
quires this conformity in respect of legal actions, but 
leaves the equitable ones to be governed by the rules 
framed by the Supreme Court judges. We think that 
the practice in the latter class of cases should be 
conformed so far as it may constitutionally be done to 
that of the State courts, in respect of equitable as well 
as legal actions; and furthermore, that whenever in 
any State the two classes are merged inone they 
should be merged in the same way in the Federa, 
courts. It has been suggested, and with much force, 
that there should be a Code of Procedure, civil and 
criminal, enacted by Congress for all the Federal 
courts in all the States. If there were reason to hope 
that the adoption of such a Code, simple and direct, 
without unnecessary details, would lead to the adop- 
tion of one like it inthe States, we should think it 
very desirable. But until then we think that the en- 
tire conformity of Federal to State procedure in all 
actions is greatly to be desired. In respect of sub- 
stantive law, we think also that the act of Congress, 
which provided so long ago as 1789 that the laws of the 
several States should be rules of decision in trials at 
common law in the Federal courts,should be made ap- 
plicable to all trials and to embrace all law not purely 
Federal. 

The statistics of business in the Federal courts show 
that many of the districts are so greatly in arrear that 
there is a practical denial of justice. How these courts 
should be reconstituted we do not inquire further than 
to call attention to the principles we have elsewhere 
discussed, and to add that we think an appeal should 
be provided against every judgment rendered by a sin- 
gle Federal judge to two or more judges holding an in- 
termediate court. 

We ought not to omit mention of the courts in the 
District of Columbia. They are specially important 
because they have close relations with the administra- 
tion of the Federal government. It is enough how- 
ever to say here that the judicial administration of the 
District violates almost every principle that we have 
been endeavoring to establish. The courts are badly 
organized, their procedure is faulty, and the substan- 
tive law is uncertain and confused beyond that of any 
other community in the United States. Of twelve ap- 
peals from the highest court in the District, decided 
by the Supreme Court of the United States during the 
last term, seven resulted in reversals, four in affirm- 
ances, and one was dismissed. 

We have sofar considered only the proceedings in a 
lawsuit of a civil character, and have paid no atten- 
tion to criminal proceedings. They scarcely need 
special mention. The principles discussed as applica- 
ble to civil suits will apply generally to criminal ones. 
One measure however we recommend, and that is the 
appointment of a public defender wherever there is a 
public prosecutor. The innocent are liable to suffer, 
and do often suffer for want of proper advice and de- 
fense, especially when first arrested. It can hardly be 
disputed that to prevent abuse of its own processes the 
State should be a “ helper of the helpless.’’ Of course 
the office should be so guarded as not to interfere with 
the right of the accused to choose his own defender if 
he will. 

The uncertainty of judicial administration arises 
from one of three causes: the mistake of the judge as 
to law or his mistake as to fact, or the uncertainty of 
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the law itself. There may be no rule of law to fit the 
case, or there may be one and the judge ignorant of 
it. A mistake of fact there is no remedy for, except 
by procuring the best persons to decide, be they well- 
trained judges or intelligent jurors. A plaintiff often 
begins a lawsuit, or his adversary defends it, with 
prejudices derived from a one-sided view of the facts. 
Thus it often happens that a party does not know the 
whole case, because he sees only his side of it. It is 
only when both sides are heard and their evidence pro- 
duced, that the whole case is known. This is not a 
fault, but a berefit of the lawsuit, as it develops all 
the circumstances, and thus enables the judge, jury 
and party to see the factsas they are. We need not 
however dwell on this cause of uncertainty. Our con- 
cern now is with the mistakes of law made by the 
judges and the uncertainty of the law itself. Suppos- 
ing the Jaw to be certain and easily known, the mis- 
takes of the judges are the mistakes of ignorance, for 
which there is no cure but in the substitution of capable 
for incapable judges. By so much as a competent 
judge is a blessing; by so much is an incompetent one 
a scourge. The one is learned, courteous, patient, 
firm, quick to discern and prompt to decide; the other 
is ignorant, rude, impatient, infirm of purpose,dull and 
dilatory. Both may be honest in the sense of intend- 
ing no wrong, but the difference between them is that 
one is in his right place and the otheris out of his 
place altogether. 

The only remaining element of certainty or uncer- 
tainty is the character of the law itself, as it is certain 
or uncertain. Now the state of the law we pronounce 
to be one of the greatest uncertainty. Did we not see 
many men of fair learning and intelligence affirm the 
contrary we should say that all men believed it and all 
men knew it. This uncertainty comes in a great de- 
gree from the nature of the sources whence the law is 
derived; it is made by the judiciary and not by the 
Legislature; made to fit particular cases, and not by 
general rules, and made always after the fact. It will 
not answer the objection to say that the Legislature 
makes bad laws sometimes. So does the judiciary. 
But the former need not make bad laws. If it be not 
able to make good laws for the future conduct of the 
citizen, leaving the judiciary to enforce them, still less 
is the judiciary able to make and enforce good laws for 
the past conduct of the citizen. We say a hundred 
times a day that we are governed by the common law. 
Where do we find this common law? The no- 
tion that it is found in usage or tradition we 
know in this young country to be untrue. Nothing 
here dwells in tradition; nothing in usage. The no- 
tion that common law is something floating in the at- 
mosphere, visible only to the initiated, is one of those 
mythical phantasms which serve to amuse and deceive 
indolent credulity. Where then is this common law to 
be found? In the decisions of the judges, and there 
only. What judges? Alithe judges of the English 
speaking peoples—American, English, Irish, Scotch 
and the English provinces all over the world—seventy 
or more distinct communities in all—with distinct ju- 
dicial establishments. How many of these decisions 
are yearly made and reported? About 16,000 in this 
country alone. Are they announced in the form of le- 
gal propositions or precepts? By nomeans. They are 
the conclusions upon law and fact of legal controver- 
sies brought before different judges in different forms, 
argued on each side by different counsel, and reported 
by different reporters. Isthere any guaranty of the 


accuracy of these reports? None but this: that they 
are generally made by official reporters, who gather as 
they may the facts out of documents, long or short, 
and masses of statement, large or small, and follow 
them with opinions as they are written by the judges, 





which opinions are sometimes dissertations upon top- 
ics relevant or irrelevant according to the wisdom or 
unwisdom of the writer. Is this an imaginary picture? 
Let the facts stated in the beginning of this report an- 
swer. 

We can imagine a primitive society in which a king 
and his judges were the only magistrates. They had 
made nolaws. The judges decided each controversy 
as it arose, and by degrees what had been once de- 
cided came to be followed, and so there grew up a sys- 
tem of precedents, by the aid of which succeeding 
cases were decided. Hence came judge-made law. 
But could any sane man suppose that this was a 
scheme of government to be kept up when Legislatures 
came in? 

The difference between judge-made law and juris- 
prudence founded upon statutes is as wide as the 
poles. The true function of the Legislature is to make 
the law; the true function of the judge is to expound 
it. But because language is at best an imperfect ex- 
pression of intention, and sometimes susceptible of 
more than one interpretation, and the courts are now 
and then obliged to choose between different interpre- 
tations, it does not follow that the function of inter- 
pretation is to be enlarged into the function of legisla- 
tion. The separation of the two is in theory assumed, 
and in constitutions declared, however the theory may 
be contradicted and the Constitution ignored in prac- 
tice. 

Jurisprudence is not the making of law, but the ap- 
plication of it; this application belongs to the courts. 
The Constitution of the United States was not made 
by the judges; they expound it, and generally in the 
exposition other courts will follow the Supreme Court: 
but the Supreme Court has not always followed itself, 
that is to say, it does not always adhere to its own pre- 
cedents; the executive and legislative departments do 
not feel bound to follow it; nobody, in any depart- 
ment or court, would now follow the Dred Scott case, 
and there are many who would not follow the late le- 
gal tender exposition of the Constitution. 

Jurisprudence is not retroactive. The statute is 
there; everybody may read it for himself; if he thinks 
it means something different from what the courts 
think, he takes the risk of that; such a risk is insepa- 
rable from the use of language. In construing the 
meaning of a statute the courts in no sense make the 
law; they only interpret. 

Law libraries hold two classes of books, one large 
and one small; the latter contains the statutes. In 
the oldest of the States the statute books may number 
over a hundred. In New York there are one hundred 
and twenty-five. How many other law books are 
there? From ten to fifty thousand. The law not con- 
tained in the statute was made by the judges. For 
this reason it is called judge-made law; sometimes it 
is also called case-law, and sometimes the Jaw of pre- 
cedents. The last is the best name for it. 

It may be asked: Can judge-made law be eliminated 
from our legal system altogether, as if the answer 
could affect the question of codification? It could not 
indeed affect it, because partial elimination may be 
better than none at all. But it is quite possible to 
eliminate judge-made law from our system; that is to 
say, every general rule of the law can be reduced to a 
statutory form; not all at once perhaps; but by de- 
grees; that is, a great part now and the rest hereafter. 
Under such a Code precedent ceases to be law, and be- 
comes a guide. Exposition is not in any just sense 
judge-made law; in fact it is not law at all. Ifin the 
process of exposition the inferior ¢ourt follows the su- 
perior, it yields toauthority; if one co-ordinate court 
follows another it defers to another’s judgment in 
cases where opinions may differ; if however the pre- 
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vious judgment is clearly in conflict with the enact- 
ment, the former must give way, for the reason that 
the enactment is the paramount authority. 

Two questions are sometimes asked in respect of a 
Code: 

1. How will the judges decide if they find no provis- 
ion of the Code to guide them? and 

2. How will they decide if they find no provision of 
the Code, and no precedent? 

The answer to each is easy: 

1. If they find no statutory provision and a prece- 
dent, they will decide according to the precedent. 

2. If they find no statute and no precedent they will 
decide, as they would now decide in the same circum- 
stances, that is, upon the nearest analogy to an estab- 
lished rule, or according to the dictates of natural jus- 
tice; or they may possibly leave the case undecided, 
as Lord Mansfield did in King v. Hay. 

There is still another question: Will not one court, 
in construing a provision of the Code, follow a con- 
struction already given by another? In other words, 
will not the courts thus make alaw unto themselves 
by adhering to the principle of the following adjudged 
cases? The answer has already been given, and we will 
add that, so fast as concurring precedents accumulate 
in sufficient numbersthe Legislature may add more 
provisions to the Code; so that in fact the Code will 
keep expanding as the people and their business ex- 
pand. We shail meantime have gained this inestima- 
ble advantage: The rules already accepted will for the 
time being be collected, classified and arranged, incon- 
sistencies will be reconciled, bad precedents will be 
discarded, good ones established, and above all, the 
people will be able to see the law for themselves. We 
shall have firm ground somewhere; whereas now the 
law of precedents is not and cannot be known generahy 
‘by the people; nor can it be known with certainty by 
even the lawyers and the judges, to say nothing of the 
time wasted in searching innumerable precedents. 

A single word expresses the present condition of the 
law—chaos. Every lawsuit is an adventure more or 
less into this chaos. An anecdote has been told by a 
newly appointed judge of his first appearance in the 
consultation chamber of a court of appeal. The sev- 
eral judges expressed their views, one after another, 
while one of them walked up and down the chamber, 
and at length stopping before the new-comer, asked 
him what he thought of the machine; the ques- 
tioner heard the answer, and replied, “I thought 
when I came that here the Jaw was known, 
but I found that it was only guessed at.’"” What does 
this anecdote signify? The judges between whom the 
little conversation occurred were two of the ablest 
and purest in the State. They bad the common law in 
all its amplitude, with its accumulations of a thousand 
years. If they had nevertheless to guess at it, is it not 
high time to try something else? 

It is idle to think of going on as we are going. The 
confusion grows worse all the time. Chaos deepens 
and thickens daily. If one would see how it works, he 
has but to look into the case of Bank of the Republic v. 
Brooklyn City & Newtown R. Co., 102 U.S., where he 
will get a glimpse of the chaos, and find also an invita- 
tion to the judges of New York to change their law, 
asif they were the Legislature of the State. ‘The 
glorious uncertainty of the law” has become too serious 
fora proverb. Whatisthe remedy? Nothing more 
or less than a recurrence to first principles, and to 
have our law made by the Legislature, and not by the 
judiciary. The function of legislation and interpreta- 
tion cannot longer be intrusted to the same hands. 
The law must be reduced to a statutory form. What 
do we mean by this? Not that every future occur- 
rence can be foreseen and provided for. Not that 
language can always be made so precise that different 





interpretations may be impossible. But we mean that 
the general rules of law upon given subjects may be so 
stated in a statute or statutes as to be guides for the 
citizen, the lawyer and the judge. We are apt to be 
imposed upon by names, and some of us seem to be 
in love with the imposture. Call a Code a statute and 
half the objections made to it disappear, simply be 

cause we are used to statutes and not to Codes. And 
yet a Code is nothing but a statute; a comprehensive 
statute it may be, but not an exclusive one. We all 
believe in statutes, for we have established constitu- 
tions in order to get them enacted; we elect legisla- 
tures every year to enact them, and we publish every 
year volumes containing them. 

Where must we stop? Shall we be told, thus far you 
shall go, but no further; you shall not venture into 
the domain which the judges have appropriated to 
themselves; you shall not deciare by statute the laws 
of real property; you shall not declare the laws of per- 
sonal property, nor the laws of personal relations, nor 
the laws of corporations,nor those of contracts and other 
obligations; the laws of sales, exchanges, partnerships, 
insurances and negotiable instruments; you shall not 
tell the holders of public or private securities what 
rights they have or what duties they assume? But 
these are the very subjects which the people should be 
informed of, and for which legislatures are created. 
The only questions which an intelligent person can ask 
himself about any proposed body of laws on these sub- 
jects are these: Does it state new rules or old ones, or 
both; if old, are they true; if new, are they right? 

The advantage of reducing to a statutory form the 
rules of law so far as possible is obvious. The citizen 
should have them for his own instruction and guid- 
ance, the lawyer should have them for his study, the 
judge should have them for his judgment. Weall be- 
lieve that an indictment in a criminal action and a 
complaint in a civil action are indispensable to the pro- 
tection of the citizen. If the charge, be it criminal or 
civil, should be formulated, is there not greater reason 
that the rules of law on which the charge is founded 
should be formulated also? 

We have another motive for action now. Every civ- 
ilized country in the world has a Code, or is tending 
toward it. Great Britain alone of all European states 
is now without it, but even that composite kingdom is 
moving toward it with steps never halting, though ir- 
regular and fitful. It was but the other day that the 
London Chamber of Commerce presented a memorial 
to the chancellor of England for a Code of commercial 
law. The example of Europe has spread into Asia. 
Japan has a Code already, fashioned after the French 
model. China is about to pursue the same policy. 
Shall we, who have a government of the people, by the 
people, and for the people, alone of all the world, re- 
verse the natural order of things, and leave the body 
of our laws to be made by aclass? 

There is another circumstance of lesser importance, 
but yet not wholly to be overlooked, and that is the 
admixture in English law of phrases, names and illus- 
trations, monarchial, feudal, insular or Norman, pe- 
culiar to the situation and history of England, but un- 
necessary and unsuitable to be transplanted to these 
shores. They will readily occur to lawyers. The ex- 
pressions, ‘‘ witbin the realm,’’ and ‘the four seas,” 
the definition of ‘navigable waters,’ and the illustra- 
tion of a base fee are some of the examples. ‘‘ Cestui 
que trust,’ “baron and feme,” ‘‘feme covert,” “ pur 
autre vie,” ‘‘sembdle,’’ would not now be endurable, 
except by those whose life work it has been to ** scrawl 
strange words with a barbarous pen.”’ 

Blackstone illustrates a base fee as one that would 
be created by a ‘‘ grant to A. and his heirs, tenants of 
the manor of Dale.’’ Kent has it, “toa man and his 
heirs, tenants of the manor of Dale.” And very likely 
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the expression has gone on in regular descent from 
commentator to commentator to the present year of 
grace. These are more than mere matters of taste; 
they mark the servility with which we copy from over 
the sea. Is it not time to set up for ourselves? 

A restatement of the objections to the making of 
law by the judges may be given as follows: 

1. It is not their function. In fact it violates the 
first principles of free government, which is the sepa- 
ration of its functions into three departments: legis- 
lative, executive and judicial. 

2. The judges are unfitted to the making of law as 
they make it; not from unfitness in the judges them- 
selves, but because they do not meet, consult and 
agree together about the law to be made. 

3. The law made by the judges is not only fragment- 
ary or retroactive, made for the act after the act is 
done, and at the expense of the suitor, who, if he had 
known beforehand what the law was to be, might have 
conformed to it. 

4, The law made by the judges is made in part by 
persons not belonging to the community over which 
it is to be enforced; that is to say, the law which fur- 
nishes the rule for one State is made partly by the 
judges of other States and of foreign lands. 

5. The law made by the judges is full of discordant 
elements; so discordant indeed that the process of se- 
lection isa game of hazard,if it does not become a 
game of chance. 

6. The multiplication of law books coming from the 
judge-law-makers has already increased beyond all en- 
durance, and is increasing in a compound ratio. 

7. The law made by the judges is continually chang- 
ing, and it is difficult to know beforehand what they 
wili decide upon any given question. 

Indeed if it were possible to put into ten words the 
chief cause of the present delay and uncertainty in our 
judicial administration they would be these: Complex 
procedure, inadequate judiciary, procrastination, re- 
trials, unreasonable appeals, uncertain law. 

Having thus presented an outline of the proceedings 
in lawsuits, the delay and uncertainty therein and 
their causes, we are brought face to face with the ques- 
tion of remedy. This is the work partly of the Legis- 
lature, partly of the courts and partly of the bar. The 
due share of each, we hope, may be made to appear as 
we go along. We have endeavored to give a brief sum- 
mary of the usual proceedings in a hotly-contested liti- 
gation. They may be different in details in differ- 
ent States, but their essential features are the same in 
all. The delays in the various processes have been ex- 
plained. We see where they occur and why they oc- 
cur, and the only question remaining concerns the 
remedy. 

Instantaneous justice is an impossibility. Even if 
the plaintiff alone were to be heard, the proper consid- 
eration of his claim would require some deliberation. 
Hence a little delay at least. And if the defendant 
comes into court he must be heard also. Hence more 
delay. And then the sittings of the courts are, to 
some extent at least, periodical. The nearest ap- 
proach to a continuous sitting of the highest courts of 
first instance occurs probably in the city of New York, 
where trial courts are in session from the first Monday 
to the last Saturday of every month, except July, Au- 
gust and September. Bearing in mind then the neces- 


sity of giving to each side the opportunity of being 
fully heard, bearing in mind also the periodical sitting 
of the courts, and bearing in mind further the causes 
of uncertainty as we have explained them, we are to 
inquire what can be done to lessen the delay in the 
successive steps of the controversy and the uncertainty 
of the final result. 





REMEDIES. 

We have almost imperceptibly fallen into some ob- 
servations respecting remedies, as we were discussing 
the causes of delay and uncertainty. We are now to 
proceed with the latter, at the risk of some repetition. 
A simple and direct method of procedure should be 
everywhere provided, without a single unnecessary 
distinction or detail, and without division into legal 
and equitable actions, or into different forms of legal 
actions. There is enough in the law to be learned 
without the study of needless distinctions and pro- 
cesses. The statement of claim and defense, that is, 
the pleadings, while they should be written, in order 
that the contestants may know, and the courts may 
know precisely what is alleged on either side, and that 
a record may be kept for future use, should be as short 
as possible, and easy of amendment, in order that jus- 
tice may never miscarry, from honest mistake. They 
should be delivered between the parties or filed with 
the clerk at any time, in vacation or in term. 
There can be no need of waiting for the sitting of a 
judge. 

The issue being joined and the parties thus apprised 
of the precise points of contention, the trial should 
follow speedily. A few days may be necessary for 
this preparation. Witnesses are to be summoned; 
they may not all be at hand; and a commission to ex- 
amine them may be necessary. How much of delay 
this may occasion cannot be foretold, and must be left 
out of the calculation. But when the parties are ready 
for the trial there should be, as already insisted, a tri- 
bunal ready to hear them. In some of the States the 
courts sit only twice a year, so that a delay of six 
months may occur before atrial can be had; and in 
some States a continuance over the first term is matter 
of right. Thus it seems that there are communities in 
which itis thought necessary to give a party charged 
with an infraction of law a year’s breathing time be- 
fore answering. If the rule of Magna Charta, four 
courte ayear in each county,and every case in readiness 
tried, was a good one six hundred years ago, nothing 
less should satisfy us now. In some of the States 
their Constitutions may not allow the establishment of 
courts enough to clear off all the cases as they arise. 
The Constitutions then are at fault, and the people 
who are the ultimate sources of justice, as of all other 
attributes of government, can by amendment make 
their Constitutions elastic enough to allow courts and 
judges to be increased or diminished according to the 
urgency of demands for justice. And we venture to 
affirm that the State fails in its duty to its people 
when it allows its courts of justice to adjourn leaving 
untried any case ready for trial. 

If any thing could make one doubt the capacity of 
a people for self-government, it would be the spectacle 
of its Legislature, profuse in its general expenditures 
and niggardly it its appropriations for the administra- 
tion of justice. Nothing can excuse the neglect to pro- 
vide a judicial force sufficient for all the legal business 
of the country or the State, sufficient in quality and 
quantity, for one is of no use without the other; and 
yet we see cases everywhere waiting for trial, without 
courts to try them, and we see in many quarters 
judges so poorly paid that judicial places offer no 
temptation to those who are fit to fill them. We have 
even seen Congress twice within three years failing to 
make appropriations for the pay of jurors, so that for 
awhile in some of the Circuits of the United States no 
jury trial could be had. 

The trial being opened, should be carried to its end 
just as fast as can be done with safety. But its dura- 
tion depends more upon the judge and counsel than 
upon legislation. The law indeed can do but little to 
counteract mismanagement or supply the want of dis- 
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cipline in the court. It can indeed impel the judge 
whenever he is halting in his duties. The judge, if he 
will, can be prompt, strict and firm; he can so control 
the cause as to leave no chance for dawdling or imper- 
tinence; he can exact implicit obedience to legal rules; 
can require quick questioning and short speeches; re- 
ject repeated or insolent questions, whether objected 
to by counsel or not, and can continue the sitting 
longer or shorter as he finds expedient. The respect- 
ive counsel can assist the judge in all this, and at the 
same time protect every right of their clients. Among 
other things, the judge can prevent a trial from de- 
generating into a contest of abuse toward clients and 
counsel or an onslaught upon witnesses. 

It is painful to see reported, as we do so often, the 
insulting language thrown at parties, counsel and wit- 
nesses, without a word of rebuke from the judge, who 
sits with as much apparent unconcern asif it were a 
thing of course. There are too many of these instances 
to be lightly passed over. It might doin Coke’s time 
to address a party as he addressed Raleigh, with 
“Thou viper, I thou thee, thou traitor,’”’ but it will not 
do in these our days. It is high time that an end were 
put to the unseemly exhibitions in some of our modern 
courts. 

Most of us can call to mind two judicial districts, 
side by side, in one of which the judge is alert and 
firm; he keeps his business well in hand, and clears 
his calendar every time; the other is a good lawyer 
and a good man, but he is feeble and indulgent; the 
lawyers run away with him; and the suitors run 
from him; he is always in arrears, and the arreurs 
grow year by year. Yet these two judges are holding 
office under the same authority and administering the 
same laws. Is it impossible to make the last judge 
follow the example of the first? 

We have said that much cannot be done by legisla- 
tion to shorten trials. But where so much depends 
upon the judge, we suggest the advantage of concerted 
action, and recommend that the judges of each State, 
meet from time to time for consultation upon the best 
methods of maintaining the discipline and efficiency 
of the judicial establishment. Legislation however 
can provide that the verdict of the jury be special in 
every case, if required by either party or the court. 
This, as has been said already, wlll often save the ne- 
cessity of a new trial, even though some of the excep- 
tions may be found to have been well taken. The 
practice prevails in England under the Judicature Act 
and has lately been adopted in Nova Scotia, where it 
is said to have proved successful. 

There is a provision in the law of New York that 
“An error in the admission orexclusion of evidence, 
or in any other ruling or direction of the judge upon 
the trial, may in the discretion of the court which re- 
views it be disregarded, if that court is of opinion that 
substantial justice does not require that a new trial 
should be granted.”’ This is comprehensive enough, 
one would think, to prevent new trials, except for 
grave reasons; nevertheless the instances are few in 
which an error at the trial has been shown without 
drawing after it a new trial of all the issues. This is 
greatly to be regretted. Indeed we do not see how 
the assumption that an error at one trial must entail 
after it a new trial unless it appears that it could not 
possibly have affected the verdict, can result in any 
thing but delay heaped upon delay. Where there is 
no constitutional provision to prevent it, the judges 
might well be intrusted with power to dispose of the 
case upon the evidence or special findings without 
sending it back to a jury, unless the issues are of a 
kind which specially require the intervention of that 
body. The laws of evidence are neither many nor dif- 
ficult. The questions which most frequently arise un- 
der them and are made the occasion for new trials are 





less commonly questions of law than of logic, in re- 
spect of which an educated person off the bench may 
be as good a judge as one onit. For example, sup- 
pose that in a suit against a surgeon for an unskillful 
operation the question were asked whether he had 
sent in a bill for the service, should not the question 
be admitted? Why not? The neglect of one who lives 
by his profession to claim compensation for his ser- 
vices is acircumstance which most men would regard 
as of some weight in judging of his own consciousness 
of having failed of his duty. And at all events a just 
inference from the neglect is as likely to be drawn by 
the jury as by the judge. But surely the admission of 
the question should not be a reason for ordering a new 
trial. 

The verdict being rendered, and judgment pro- 
nounced, the preparation of appeal papers, if an ap- 
peal be taken, is, or should be, merely clerical. Noth- 
ing new should be put into the record; nothing im- 
portant should be taken out of it. Whatever of delay 
there be after judgment once pronounced, is in the 
hearing and deciding of an appeal. Here, where there 
ought to be little or none, it is great and scandalous. 
Where does it occur? Inthe hearing more generally 
than in the decision, though often in both. In theSu- 
preme Court of the United States the decision, except 
in very exceptional cases, follows rapidly on the heels 
of the argument. So it does in the Court of Appeals 
of New York, and so we suppose it doesin the bigh- 
est courts of the other States. What then is to be 
done to provide a speedy hearing. Fewer appeals and 
judges enough to hear them, that is all. When we say 
judges enough to hear them, we mean judges enough 
to hear them as soon as they arise. 

The obligation of the State to all its people is plain; 
it is to provide a competent and honest judge to hear 
and decide every question of an infraction of the Jaws; 
this obligation is absolute; but when it is once fulfilled 
the obligation to give also an appeal is qualified by 
circumstances. First, the State ought not to provide 
for allowing an appeal if it cannot provide for the 
hearing of it. It might as well offeran empty cup to 
aman dyingof thirst. So muchisclear. Nor ought 
it to allow an appeal if the presumption is great that 
justice has already been done, as in the case of two 
concurrent courts, unless a certificate be given bya 
judge that the case ought further to be examined. 
When indeed a question of public importance has 
arisen in respect of which a uniform rule throughout 
the State or Nation is imperative, an opportunity for 
the establishment of such a rule must be given, and 
when it can only be given through the highest judi- 
ciary, as in case of a constitutional question, then an 
appeal to the highest judiciary should be allowed. 
These are the two conditions which qualify the right 
of appeal, and applying these rules will enable us to 
solve all or nearly all the problems which confront 
us as to the number of judges and the number of ap- 
peals. 

The judges of all courts except those of last resort 
should be compelled to render their decisions within a 
fixed period. How they can hold back their opinion 
as they dois a marvel which we should not believe 
were we not used toit. It is hard to conceive how 
any one having a proper sense of responsibility can 
leave upon his table untouched, day after day, papers 
which might relieve painful anxiety, perchance save 
from discredit or bankruptcy. One thing is certain, 
that either the judges account it unimportant what 
they decide, or they think nothing of withholding that 
which they were specially appointed to give, and that 
which suitors have a right to demand. Many cases in 
the lower courts, most of them indeed, could be de- 
cided immediately upon the argument. The subject 
is then fresh in the minds of the judges, and the con- 
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clusions they reach at the close of the argument, if they 
were obliged to announce them then, would in nine 
instances out of ten be as just und as satisfactory as if 
they were given a week or a month or a year after- 
ward. We fear that the inclination to write an opin- 
ion may unconsciously influence the mind to keep the 
case under advisement. Maryland and California 
have put into their Constitutions a command upon the 
judges to decide within fixed and short periods. The 
example of these States in this respect is worthy to be 
followed. 

We think that the following should be deemed fun- 
damental maxims of government in respect of the ju- 
dicial establishment: 

1. The Constitution should provide for one perma- 
nent court of last resort in the State, to which appeals 
should be so limited as not to exceed the capacity of 
the court to hear and decide them as they arrive. And 
if it should ever become so overburdened as to be 
obliged to adjourn for a term without hearing all the 
cases in readiness, further appeals should thereupon 
be limited until the court can clear off the arrears to- 
gether with the current business. Temporary com- 
missions should not be resorted to in courts of last re- 
sort. 

2. The Constitution should also provide not only for 
permanent inferior courts, equal to the business of or- 
dinary times, but for temporary commissions, as occa- 
sion may arise, to clear off arrears in the courts of first 
instance. 

3. The methods of procedure should be as direct and 
simple as possible, without an unnecessary distinction 
or an unnecessary proceeding. 

4. The number and distribution of the judges, the 
frequency of the courts and the simplicity of the pro- 
cedure should be such, that when the witnesses are in 
the State, the most strongly-defended lawsuit may be 
terminated in the court of first instance within a few 
months, and even should the case go to the utmost 
limit of appeal within the State, it may be terminated 
witbin a year at most from its beginning in the court 
of tirst instance to its ending in the court of last re- 
sort. 

The conclusions at which we have arrived are that 
the present delay and uncertainty in judicial admin- 
istration can be lessened, and by means as follows: 

1. Summary judgment should be allowed upon a ne- 
gotiable instrument or other obligation to pay a defi- 
nite sum of money at a definite time, unless an order 
of a judge be obtained, upon positive affidavit and rea- 
sonable notice to the opposite party, allowing the de- 
fendant on terms to interpose a defense. 

2. In an ordinary lawsuit the methods of procedure 
should be simple and direct, without a single unneces- 
sary distinction or detail; and whatever can be done 
out of court, such as the statement of claim and de- 
fense, should be in writing, and delivered between the 
parties or their attorneys, without waiting for the sit- 
ting of a judge. 

3. Trials before courts, whether with or without ju- 
ries, should be shortened by stricter discipline, closer 
adherence to the precise issue, less irrelevant and re- 
dundant testimony, fewer debates, and without per- 
sonal altercation. 

4. Trials before referees should be limited in dura- 
tion by order made at the time of the appointment. 

5. The postponement of a trial should not be al- 
lowed because of the engagement of counsel elsewhere, 
nor ever, except in strict conformity to rules pre- 
viously made by the judges, and for reasons of fact 
known to the court or proved by positive affidavit. 

6. The record of a trial should contain shorthand 
notes of all oral testimony, written out in longhand 
and filed with the clerk; but only such parts should be 











the point to be discussed on the appeal, and if more be 
sent the party sending it should be made to pay into 
court asum fixed by the appellate court by way of 
penalty. 

7. A motion for or against a provisional remedy 
should be decided within a fixed number of days, and 
if not so decided the remedy should fail. A week is 
time enough for a judge to hold such a motion under 
advisement. lf he cannot within it make up his mind 
that a provisional remedy should be maintained it 
ought to fall. In all other cases a decision within a 
fixed period should be required of every judge and 
every court, except a court of last resort. 

8. The ordering of new trials should be restricted 
to cases where it is apparent that injustice has been 
done. 

9. Whenever a court of first instance adjourns for a 
term, leaving unfinished business,the executive should 
be not only authorized, but required, to commission 
one or more persons, SO many as may be necessary, to 
act as judges for the time being, and finish the busi- 
ness. Such temporary judges should be commissioned 
in all courts except the court of last resort. 

10. Whenever a court of last resort adjourns fora 
term, leaving unfinished business, further appeals to 
it should be so limited as to bring the cases before it 
speedily down to the limit of its ability. 

11. The time allowed for appealing should be much 
shortened. One month, or at most two, should seem 
to be enough in all cases. 

12. Greater attention must be paid to the selection 
of judges; without which no other reform, however 
good in itself, can succeed. 

13. The law itself should be reduced so far as possi- 
ble to the form of a statute. 

14. Statistics of the litigation in the courts of the Uni- 
ted States and of each State should be collected and pub- 
lished yearly, that the people may know what business 
has been done and what is waiting to be done. 

In conclusion, we are obliged to admit that most of 
the blame for the delay and uncertainty which we 
have been discussing rests upon the profession of 
which we are members, in both its branches, whether 
on the bench or at the bar. We are a host in num- 
bers; we have influence, direct and indirect, greater 
than that of any other profession or class of men in the 
country; we are part and parcel of the judicial estab- 
lishment; we know best the laws of the land as they 
are, and we should know best what they ought to be; 
we can make ourselves heard and heeded in every leg- 
islative hall, in every executive chamber, and on every 
bench of justice; and we have given pledges, not less 
binding because not expressed in words, that the func- 
tions with which the State has endowed us shall be 
used to promote justice, not alone by assisting suitors 
in their private controversies as they arise, but by do- 
ing our best to make the occasions of such controver- 
sies as few as possible, and the issue thereof as speedy 
and as near the right as wecan make them. That we 
have failed so long to redeem these pledges is no rea- 
son for failing longer. Let us redeem them now. 

All of which is respectfully submitted. 

August 19, 1885. 

Davip DupDtey FIELD. 
JouN F. DILLon. 


———— 
NEW YORK COURT OF APPEALS ABSTRACT. 


RAILROAD—FENCING TRACK—TRESPASSING ANIMAL. 
—A colt belonging to plaintiff ran from the highway 
upon lands adjoining defendant’s road, which did not 
belong to plaintiff, and from thence through a gap 
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where a length in the fence on the side of the road was 
down on to the track, and upon a bridge designed for 
the passage of railroad trains only, with the spaces be- 
tween the ties open. The colt’s legs were caught in 
these open spaces and broken. In an action to re- 
cover damages, held, that defendant was not lia- 
ble. The statute (Act of 1850, ch. 140, § 44; Act of 
1854, ch. 282, § 8) requires railroad companies to erect 
and maintain fences on the sides of their roads, but it 
does not inpose upon them a general liability,for any 
consequences which may result from an omission todo 
80, nor does it leave the question what liability to 
third parties they shall be subjected to for such omis- 
sion, for it defines in express terms the consequences 
for which they shall be liable to owners of cattle and 
horses getting on the track. The terms of the statute 
are that “so longas such fences shall not be made, 
such railroad corporation and its agents shall be liable 
for damages which shall be done by the engines or 
agents of any such corporation to any cattle, horses, 
etc., thereon.”’ This language clearly requires some 
action on the part of the company to produce the in- 
jury, either by mechanical or other agents of its own, 
and in our judgment excludes the idea of liability for 
injuries which the cattle may do to themselves by 
staying on thetrack. The word “agent ” of itself im- 
plies an actor. Inthe present case whatever action 
produced the injury was that of the colt running on 
the bridge, or of the plaintiff himself in driving him 
there in the effort to recapture him. It is entirely too 
strained an argument to contend that the track or the 
bridge was an agent of the company which did the 
damage. Knight v. New York, etc., R. Co. Opinion by 
Rapallo, J. 

(Decided April 14, 1885.] 


EMINENT DOMAIN-—-ONE CORPORATION TAKING 
LANDS OF ANOTHER.—The general authority conferred 
upon railroad corporations to acquire lands against 
tke will of the owner is broad and comprehensive. In 
terms it covers all and excepts none. But because it 
could not be intended that the State, having author- 
ized one taking whereby the lands became impressed 
under authority of vhe sovereign with a public use, 
meant to nullify its own grant by authority to another 
corporation to take them again for another public use 
unless it so specifically decreed, it has been ruled that 
lands so held and impressed with a public trust were 
notembraced in words of general authority. Were 
the rule otherwise this evil would result: a corpora- 
tion, number one, having the right of eminent do- 
main, takes land from a similar corporation, number 
two, having the same right ; number two thereupon pro- 
ceeds again to condemn it for its own use, and number 
one retaliates, and so the absurd process goes on. It 
is clear that the Legislature never meant any such re- 
sult, and bence from any general grant containing in 
its terms no word of exception, there is necessarily ex- 
cepted, property already held upon a public trust by 
the authority and under the ward and control of the 
State. An examinatiop of the cases in this court will 
show that the exception has gone no further. Matter 
of B. & A. R. Co., 53 N. Y. 574; Matter of N. Y. C. & 
H. R. R. Co., 63 id. 326; Matter of Rochester Water 
Com’rs, 66 id. 4138; Matter of the City of Buffalo, 68 id. 
167; Railroad Co. v. Williamson, 91 id. 553. Matler of 
Lackawanna Railroad Company. Opinion by Finch, J. 
(Decided April 14, 1885.] 


INsURANCE—“‘ INCREASE OF HAZARD "’—KNOWLEDGE 
OF AGENT IS OF PRINCIPAL—PRESUMPTION.—A policy 
ot fire insurance upon a building was issued by de- 
fendant, loss, if any, payable to a mortgagee named. 
The policy contained a condition avoiding it in case of 
**increase of hazard”’ by the erection of neighboring 
buildings, but in a ‘‘ mortgage clause ’’ it was declared 


that the interest of the mortgagee would not be vio" 
lated by any act or neglect of the mortgagor. The 
mortgagee however was required to notify the com- 
pany of any increase of hazard which shall come to his 
knowledge. The policy provided for a renewal, but 
provided that ‘‘in case there shall have been any in- 
crease of hazard it must be made known to the com- 
pany by the assured at the time of renewal, otherwise 
this policy shall be void.”’ During the life of the origi- 
nal policy, the insured erected a building near the one 
insured, which increased the risk. A loss occurred 
after the expiration of the original policy. In an ac- 
tion thereon a renewal was claimed by plaintiff. It 
appeared that the broker, who acted on behalf of the 
insured, and the mortgagee in making the alleged re- 
newal agreement with the company, had knowledge at 
the time of the erection of the new building, who did 
not disclose the same. Held, that the knowledge of 
the agent was imputable to the principal, the mortga- 
gee, and that his failure to disclose it avoided the pol- 
icy, conceding there was a valid renewal agreement. 
Dupee v. Norwood, 10 Jur. (N. 8.) 851; Story Ag. (9th 
ed.), §§ 129, 140. The increase of hazard by an erection 
made subsequent to the issuing of the original policy, 
and prior to the renewal, was a fact material to the 
risk, and its disclosure by the mortgagee, who pro- 
cured the renewal, was by the clear language of the 
policy a condition precedent to a continuance of the 
defendant's liability. The provision in the mortgage 
clause that the interest of a mortgagee shall not be in- 
validated by any act or neglect of the mortgagor or 
owner of the property insured, does not protect the 
mortgagee’s interest in this case for the reason, that it 
is his own act or default, and not that of the mortgu- 
gor or owner, which brings the case within the clause 
avoiding the policy. Graham v. Fireman’s Ins. Co., 
87 N. Y. 69. (2) The presumption of law is in favor of 
innocence and against fraud, and upon this ground it 
has been held in an action upon a policy of insurance, 
the plaintiff is not bound in the first instance to prove 
the truth of representations upon which the policy was 
issued and what formed the basis of the contract, but 
that the burden of proof is upon the underwriter to 
establish fraud or concealment, although the truth of 
the representations or the disclosure of material facts 
may have been a condition precedent to the insurer’s 
liability. Fiske v. New England Ins. Co., 15 Pick. 310; 
Leete v- Gresham Life Ins. Soc., 15 Jur.1161; 2 Greenl. 
Ev., § 398. Assuming that the present case is within 
the principle, we are of opinion that the evidence 
tended to show that the increase of hazard was not 
disclosed, and that the plaintiff acquiesced in the as- 
sumption of this fact made by the court on the final 
disposition of the case, and ought not now to be per- 
mitted to deny the correctness of the assumption. 
Cole v. Germania Fire Ins. Co. Opinion by An- 
drews, J. 

(Decided April 14, 1885.] 


EVIDENCE — PRIVILEGED COMMUNICATION — CODE 
Crv. Proc., §§ 833-6.—In an action upon a policy of 
life insurance which contained a clause avoiding it in 
case the insured committed suicide or died by his own 
hand, it appeared that the insured hanged himself. 
The plaintiff claimed that he was insane at the time. 
A physician who attended the deceased a short time 
before his death was asked by plaintiff as a witness, 
‘“*How did you find him?’’ This was objected to by 
defendant as within the prohibition of the Code. The 
court overruled the objection. Held error. Clergy- 
men, physicians and attorneys are not only absolutely 
prohibited from making the disclosures mentioned, 
but that by an entirely new section (Code Civ. Proc., 
§ 834) it is provided that the seal of the law placed 
upon such disclosures can be removed only by the ex- 
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press waiver of the persons mentioned. Thus there 
does not seem to be left any room for construction. 
The sections (833, 854, 835, 836) are absolute and unquali- 
fied. These provisions of law are founded upon public 
policy, and in all cases where they apply, the seal of 
the law must forever remain until it is removed by the 
person confessing,or the patient,or theclient. Eding- 
ton v. Mutual Life Ins. Co., 67 N. Y. 185; Edington v. 
ZEtna Life Ins. Co., 77 id. 564; Pierson v. People, 79 id. 
424; Grattan v. Metropolitan Life Ins. Co., 80 id. 281. 
In Greenleaf on Evidence, § 243, speaking of commu- 
nications made to an attorney, the learned author 
says: ‘‘THe protection given by the law to such com- 
munications does not cease with the termination of 
the suit or other litigation or business in which they 
were made; nor is it affected by the party ceasing to 
employ the attorney and retaining another; nor by 
any other change of relations between them; nor by 
the death of the client. The seal of the law once fixed 
upon them remains forever, unless removed by the 
party himself in whose favor it was there placed. It 
is not removed without the client’s consent, even 
though the interests of criminal justice may seem to 
require the production of the evidence.” In Wharton 
on Evidence, § 584, it is said that the privilege of the 
client may be waived by him, but that ‘‘the evidence 
of the waiver must be distinct and unequivocal.’’ In 
Pierson v. People it was said: ‘‘The plain purpose of 
this statute was to enable a patient to make known 
his condition to Lis physician without the danger of 
any disclosure by him which would annoy the feel- 
ings, damage the character, or impair the standing of 
the patient while living, or disgrace his memory when 
dead.”” In Grattan v. Metropolitan Life Ins. Co., Dan- 
forth, J., said: “The case before us is not one where 
the witness was called in for the first time after the 
death of the patient, but one where the lips of the 
physician were sealed during the life of the patient, 
and where, although by death he loses the patient, his 
lips must remain closed. It was held under the old 
law that the seal must remain until removed by the 
patient; and it is now so provided by the statute.’”’ The 
purpose of the laws would be thwarted, and the pol- 
icy intended to be promoted thereby would be de- 
feated, if death removed the seal of secrecy from the 
communications and disclosures which a patient 
should make to his physician, or aclient to his attor- 
ney, ora penitent to his priest. Whenever the evi- 
dence comes within the purview of the statutes it is 
absolutely prohibited, and may be objected to by any 
one, unless it be waived by the person for whose bene- 
fit and protection the statutes were enacted. After one 
has gone to his grave, the living are not permitted to 
impair his fame and disgrace his memory by dragging 
to the light,communications and disclosures made un- 
der the seal of the statutes. An executor or adminis- 
trator does not represent the deceased for the purpose 
of making such a waiver. He represents him simply 
in reference to rights of property, und not in refer- 
ence to those rights which pertain tothe person and 
character of the testator. If one representing the 
property of the patient can waive the seal of the stat- 
ute because he represents the property, then the right 
to make the waiver would exist as well before death as 
after, and a general assignee of a patient for the pur- 
pose of protecting the assigned estate could make the 
waiver; and yet it has been held that an ‘assignee in 
bankruptcy is not empowered to consent that the pro- 
fessional communications of his assignor shall be dis- 
closed. Bowman v. Norton, 5C. & P.177. In Eding- 
ton v. Mutual Life Ins. Co., 67 N. Y. 185, it was 
not decided nor stated that a personal repre- 
sentative could waive the protection of the statutes, 
but it was held that the personal representative or as- 
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dence forbidden by the statute; and the opinion 
might have gone further and held that any party to an 
action could make the objection, as the evidence in 
itself is objectionable, unless the objection be waived 
by the person for whose protection the statutes were 
enacted. Westover v. tna Life Ins. Co. Opinion by 
Earl, J. 

(Decided April 14, 1885.] 

—___——_————_ 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


INFANCY—DEED OF—WHEN AVOIDED.—The deed of 
an infant may be avoided at any time after becoming 
of age until he is barred by the statute of limitations, 
provided there has been no word or act on his part in- 
dicating assent. This is an action for dower. The 
plaintiff, on the 23d of March, 1870, united with her 
husband in conveying the property, which is the sub- 
ject of this suit, by full covenant warrauty deed. She 
was then an infant. Her husband died in July or 
August, 1872. At the time of his death she was living 
at Laporte, Indiana. In September, 1872, she became 
ofage. In the fall of 1883, eleven years after attain- 
ing her majority, she disaffirmed the deed. The case 
was tried at the April Circuit, 1885. At the close of 
the evidence, the defendant moved for the direction 
of a verdict upon the ground, inter alia, that the deed, 
being voidable only, was rendered valid by the long 
years of inaction on the part of the plaintiff. The mo- 
tion was opposed upon the theory that the deed was, 
as to the plaintiff, wholly void. The question there- 
fore upon which the case turned at the trial was 
whether the deed was void or voidable. The court 
took the latter view, and directed a verdict for the de- 
fendant. The plaintiff now moves for a new trial, and 
for the first time advances the proposition that the 
deed, though voidable, was disaffirmed within a rea- 
sonable time. In support of this view Sims v. Ever- 
hardt, 102 U.S. 300, is cited. At page 312 of that case 
the court say: ‘* Where there is nothing more than si- 
lence, many cases hold that an infant’s deed may be 
avoided at any time after his reaching majority until 
he is barred by the statute of limitations, and that 
silent acquiescence for any period less than the period 
of limitation is not a bar. Such was in effect the 
ruling in Irvine v. Irvine, 9 Wall. 617. See also Prout 
v. Wiley, 28 Mich. 164, a well-considered case, and 
Lessee of Drake v. Ramsay, 5 Ohio, 251. Buton the 
other hand there appears to be a greater numberof 
cases which hold that silence during a much less 
period of time will be held to be a confirmation of the 
voidable deed. But they either rely upon Holmes v. 
Blogg, 8 Taunt. 35, which was not a case of an infant’s 
deed, or subsequent cases decided on its authority, or 
they rest in part upon other circumstances than mere 
silent acquiescence, such as standing by without 
speaking while the grantee has made valuable im- 
provements, or making use of the consideration for 
the deed. Wethinkthe preponderance of authority 
is, that in deeds executed by infants, mere inertness 
or silence, continued fora period less than that pre- 
scribed by the statute of limitations, unless accompan- 
ied by affirmative acts manifesting an intention to as- 
seut to the conveyance, will not bar the infant’s right 
to avoid the deed. And those confirmatory acts must 
be voluntary.” Cir. Ct., S. D. New York, June 6, 1885. 
Wells v. Seixas. Opinion by Coxe, J. (40 Am. Rep. 
801; 25 id. 233.) 








——¢— 


WISCONSIN SUPREME COURT ABSTRACT. 


ScHOOL-DISTRICTS—DIVISION ON CONDITION— SUR- 
RENDER OF CLAIM FOR PROPERTY—WISCONSIN STAT- 


*Appearing in 24 Federal Reporter. 
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utTe.—An order of a town board for tho division of a 
school-district, on condition that the new district sur- 
render all claim to the property of the old district, is 
void. We recently had occasion to consider a differ- 
ent but somewhat similar question in Pepin Co. v. 
Prindle, 61 Wis. 310. It was there pretty strongly in- 
timated, if not held, that the county board possessed 
no power to bind the county by covenant or agree- 
ment not to remove the court-house; that the power 
of removal given by law could not be destroyed or 
frustrated by any agreement, covenant, or condition. 
Several cases are there cited in support of such propo- 
sitions. We are equally clear that the town board in 
this case could not, by any agreement or condition re- 
cited in the order of division, get out from under the 
duties and obligations imposed upon them by the sec- 
tions of the statutes cited. In addition to the cases 
cited in Pepin Co. v. Prindle, supra, see Louisville 
City Ry. Co. v. Louisville, 8 Bush, 416; Martin v. 
Mayor, 1 Hill (N. Y.), 545; 1 Dill. Mun. Corp., §§ 445, 
446, 458. In deciding upon the question of division 
the town board had noright to be actuated by any 
motive or consideration other than forthe public 
good. If such division would, in their judgment, be 
for the public welfare, then they had no moral right to 
exact a pecuniary consideration from one district to 
the other as a condition of makingit. If on the con- 
trary such division would, in their judgment, be det- 
rimental to the public good, then they were morally 
bound not to make it, even though the school board 
and the factions of the old district were induced to 
consent to such division by reason ofa promised pe- 
cuniary consideration from one of the new districts to 
the other. In other words, they were bound to per- 
form their statutory duties as such officers, and for the 
public good, regardless of any agreement for any pe- 
cuniary consideration passing between the new dis- 
tricts. It isthe policy of the law that all who are ac- 
tive in opposition to such division, whether members 
of the school board or otherwise, as wellas all who are 
active in trying to procure such division, shall act in 
good faith; andany agreement to combine in opposi- 
tion to such division or consent thereto, in consider- 
ation of money to be paid, or property or rights of 
property to be surrendered, is contrary to public pol- 
icy and therefore void. Howard v. First Ind. Church, 
18 Md. 451; McGuire v. Smock, 13 Am. Rep. 353; Ohio 
L. Ins. & T. Co. v. Merchants’ Ins. & T. Co., 53 Am. 
Dec. 742; Foll’s Appeal, 34 Am. Rep. 671; Field v. 
Chipley, 42 id. 215; 1 Dill. Mun. Corp., § 457. But 
even if the parties, at the time, had been capable of 
making a building contract of the character indicated, 
yet the relator and Myers would have had no power to 
surrender such rights of property without being spec- 
ially authorized by the new district No.3. Such au 
thority cannot be presumed in those assuming to act 
under a naked power, merely because there was an ex- 
pression of willingness on their part to exercise it. 
The Mayor v. Musgrave, 48 Md. 273; Williams v. Pey- 
ton’s Lessee, 4 Wheat. 77; 1 Dill. Mun. Corp., §§ 447, 
457. But the relator and Myers were not either of 
them officers of new district No.3 at the time, and 
hence in their individual capacity merely, were inca- 
pable of acting for or binding such district. Halibur- 
ton v. Inhabitants of Frankfort, 14 Mass. 214;1 Dill. 
Mun. Corp., § 455. There is still another difficulty. 
At the time of the agreement in question new district 
No. 3 had no corporate existence, aggregate or other- 
wise. Having no existence, it was incapable of 
acting or contracting for itself, much less capa- 
ble of authorizing others to act or contract for it. 
The result is that the so-called agreement was not 
biuding upon the town board, but was contrary to 
public policy, was without authority, and was wholly 





nugatory as to new district No. 3. State v. Kidd. Opin- 
ion by Cassoday, J. 


(Decided June1l, 1885.] 


MECHANICS’ LIEN—FORBEARING TO ENFORCE.—A 
promise to pay the amount due a subcontractor in con- 
sideration of his not filing a lien made by the former 
owner of the land on which the building had been 
erected, who before that time had conveyed the land 
toa third party, with covenants against incumbrances, 
is valid. In Griswold v. Wright, 61 Wis. 195, it is 
said by Mr. Justice Cassoday: ‘The compromise of a 
doubtful claim is a good consideration of a promise to 
pay money, and it is no answer toan action brought 
upon such promise, to show that the claim was in- 
valid;’’ and the following cases are cited by him to 
sustain this doctrine: Crans v. Hunter, 28 N. Y. 389; 
McKinley v. Watkins, 13 Ill. 140; Draper v. Owsley, 57 
Am. Dec. 218. The same principle is sanctioned in re- 
spect tothe compromise of doubtful claims, and a 
promise to pay, in Kercheval v. Doty, 31 Wis. 476. In 
Cook v. Wright, 1 Best & S. 559; S. C., 30 L. J. Q. B. 
321, work had been done in paving streets, and the ex- 
pense charged to the abutting lots, according to the 
provisions of an act of Parliament; and in an inter- 
view between the defendant, who was only the agent 
of the non-resident owners of the lots, and the com- 
missioners, he objected both to the amount and nature 
of the charges, and denied that he was the owner of 
the lots, and stated who was. He was told that if he 
did not pay, legal proceedings would be taken against 
him, and thereupon he promised to pay a less amount 
than the claim. It was said, in the opinion by Black- 
burn, J.: “It appeared on the evidence that he (the 
defendant) believed himself not to be liable, but he 
knew that the plaintiffs thought him liable, and would 
sue him if he did not pay; and in orderto avoid the 
expense and trouble of legal proceedings against him- 
self, he agreed to compromise;’’ and it was held that 
there was sufficient consideration to support the 
promise. The case of Cullisher v. Bischoffsheim, L. R., 
5 Q. B. 449, is closely in point with this case, for the 
agreement or consideration was that legal proceedings 
should be postponed. It appeared afterward that the 
claim against the defendant was wholly unfounded. 
That such a promise is not within the statute of frauds 
has been held by this court in Weisel v. Spence, 59 
Wis. 301, and in many other cases, and is well estab- 
lished by authority elsewhere. Seeon this question, 
as well as on the above question also, Cowenhoven v. 
Howell, 36 N. J. Law, 323; Train v. Gold, 5 Pick. 380; 
Hubbard v. Coolidge, 1 Metce. 84; Alger v. Scoville, 1 
Gray, 391; Walker v. Penniman, 8 id. 233; Wood v. 
Corcoran, 1 Allen, 405; Wills v. Brown, 118 Mass. 137; 
Hoppock v. Wicker, 4 Biss. 469; affirmed in 6 Wall. 94; 
Townsley v. Sumrall, 2 Pet. 170. The cases cited by 
the learned counsel of the appellant are very different 
in their facts, and not applicable. The plaintiffasserted 
his claim against the defendant in perfect good faith; 
and relying on his promise to pay it, forbore filing and 
prosecuting his lien on the building which he honestly 
believed he held. This case is stronger and clearer 
than most similar cases for the application of the prin- 
ciple. Hewett v. Currier. Opinion by Orton, J. 
(Decided June 1, 1885.] 


—_———_>—_——_ 


VERMONT SUPREME COURT ABSTRACT.* 

MoORTGAGE— BAIL FORFEITED — CHANCER. — The 
mortgage was executed to secure the petitioner for be- 
coming bail by way of recognizance for the mortga- 





*To appear in 57 Vermont Reports, 
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gor’s son, who had been indicted. On failure of the 
son to appear at court the bond was forfeited, judg- 
ment rendered thereon without scire fucias proceed- 
ings, an execution issued, and the amount was paid 
by the petitioner. Held, on a proceeding to foreclose 
the mortgage, that it is immaterial whether the judg- 
ment for the penalty and the execution were void, as 
that objection is merely technical, and the peti- 
oner’s liability would continue; nor was the petitioner 
bound to delay payment that a motion to chancer 
might be interposed. If authority is needed, we have 
itin Curtis v. Banker, 136 Mass. 355, which wus thus: 
Defendant gave plaintiffs a bond of indemnity for be- 
coming sureties on the official bond of Holman, a pay- 
masterin the army. Holman defaulted, and the gov- 
ernment sued his bond without first demanding of him 
or the plaintiffs payment of the deficit. Plaintiffs 
knew of no defense, and were advised that there was 
none, and so, after vainly endeavoring to obtain relief 
through the Court of Claims, they suffered a default 
and paid the judgment, and brought this suit on de- 
fendant’s bond of indemnity. Defendant objected 
that under their bond to the government there could 
have been no legal default nor legal compulsion on 
plaintiffs to pay, until demand on them or Holman, 
and that by consenting to a default they had waiveda 
legal defense. Butthe court said that if the defense 
suggested might have been made, it was entirely tech- 
nicalin its charaeter, as it would have operated only 
to defeat the suit as then brought, and been no bar to 
a suit brought after proper demand, and that what- 
ever might have been the case had there been a good 
defense on the merits, plaintiffs’ failure to interpose a 
purely technical defense, although known to them, 
would not prevent their recovery, for it could not be 
ruled as matter of law that they were bound to make 
such defense. Griswold v. Barker. Opinion by Row- 
ell, J. 


NEGLIGENCE--SON DRIVING FATHER’S HORSE--SON LI- 
ABLE, FATHER NOT.—Defendant’s son was twenty-eight 
years old, and while living with his father asa hired 
man on his farm, took his father’s horse and drove 
three miles to the railroad depot to get one of his own 
friends. The father did not know that the son took 
the horse untilafter he was gone; but expected and 
was willing that he should do so. The son had driven 
the team before without permission. The horse, tied 
to a post in the rear of the depot, where the defend- 
ants were accustomed to hitch, broke away, ran into 
the plaintiff's team, and injured him. The referee 
found that the son, in tying the horse, ‘‘ did not exer- 
cise the prudence of an average prudent man.” In an 
action in which the father and son were joined as de- 
fendants, held, that the father was not liable, but that 
the son was; that license to use the horse could not be 
inferred from the fact of former use without leave. 
Way v. Powers. Opinion by Royce, C. J. 


—_——__»—__———_ 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

LieN—R. S., CH. 91—PERSONAL SERVICES—INCLUDES 
THOSE OF ‘‘TEAM’’— JUDGMENT IN REM.—The lien 
given by the statutes of Maine to one who labors at 
hauling logs, attaches to his personal services and the 
services of his team, if he has the rightful possession 
of the team, and is entitled to its earnings during the 
time the services were performed, though he may not 
own the team. To hold otherwise would be doing vio- 
lence to the spirit, if not to the letter, of a statute re- 
medial in its objects, and calculated to make certain 


the payment for the labor which has actually gone to 
increase the value of thelumber. Oliver v. Woodman, 
66 Me. 57, 58; Spofford v. True, 33 id. 291; Hale v. 
Brown, 59 N. H. 558. So far as relates to the services 
of the plaintiff, we have carefully examined the testi- 
mony in the case, and find it contradictory from be- 
ginning to end, and although we may feel satisfied 
that he may have performed more or less labor in one 
way and another, and may possibly have rendered ser- 
vice to some extent for which he might have been en- 
titled to a lien had he not so mingled it with that for 
which he is entitled to none, Jones v. Keen, 115 Mass. 
185; Brainard v. Shannon, 60 Me. 344; yet from hisown 
testimony, as was said by Danforth, J., in Baker v. 
Fessenden, 71 id. 293, ‘‘he has so intermixed and in- 
terwoven it with that for which he has shown none, 
that it is utterly impossible for the court and probably 
for the parties to make any such distinction between 
the two kinds as to authorize a lien judgment for any 
definite amount.” Kelly v. Kelly. Opinion by Fos- 
ter, J. 

(Decided Feb. 17, 1885.] 


MORTGAGOR AND MORTGAGEE — PRESUMPTION OF 
PAYMENT.—The holder of a mortguge permitted the 
mortgagor, his mother, and the assignee of the equity, 
his sister, to occupy the mortgaged premises for more 
than twenty years because of the relationship; 
and he testified, without contradiction, that the mort- 
gage debt had not been paid. Held, that the presump- 
tion of payment was overcome by these facts. The 
ground of presumption of payment growing out of 
lapse of time is that a man is always ready to enjoy his 
own. Whatever will repel this “ will take away the 
presumption of payment, and for this purpose it has 
been held sufficient that the party was insolvent, or a 
near relation.’”” Wanamaker v. VanBuskirk, 1 Sax- 
ton, 685; 283 Am. Dec. 755. Here the holder of the 
mortgage from 1862 was the son of the mortgagor and 
the brother of Mary. The son seems to have had con- 
trol of the matter, and he saysthe mortgage has not 
been paid, and that he permitted his mother and sister 
to occupy the homestead without enforcing payment. 
The proof to rebut the presumption should always be 
ample and explicit. Wethink it issoin this case. 
Philbrook v. Clark. Opinion by Emery, J. 

(Decided March 17, 1885.] 


———_-—————— 


ILLINOIS SUPREME COURT ABSTRACT.* 


JUDGMENT—JURISDICTION— NOT VOID FOR ERROR 
ALONE—COLLATERAL ATTACK—RECEIVER — LEAVE TO 
SUE.— (1) If a court has jurisdiction of the parties and 
subject-matter of the controversy, and the party 
against whom the judgment or decree is rendered has 
had either actual or constructive notice of the pen- 
dency of the suit, no mere error can render the judg- 
ment void; but where jurisdiction is wanting, either 
as to the subject-matter or the parties, the judgment 
isanullity. Mulford v. Stalzenback, 46 Ill. 306. A 
judgment or decree in a case where the court fails to 
acquire jurisdiction of the party against whom it is 
rendered, or of the subject-matter, being absolutely 
void, all acts performed under it are void, and noright 
can be divested or acquired under the same. Campbel] 
v. McCahan, 41 Ill. 45; Johnson v. Baker, 38 id. 98; 
Chambers v. Jones, 72 id. 275; Grand Tower Mining 
and Trans. Co. v. Schirmer, 64 id. 106; Haywood v. 
Collins, 60 id. 328; Chase v. Dana, 44 id. 262. As a gen- 
eral rule a judgment is void unless the court has juris- 
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diction of the defendant and of the subject-matter of 
the suit. White v. Jones, 38 Ill. 159; Curtiss v. Brown, 
29 id. 229; Pardon v. Dwire, 23 id. 572. But when the 
court has jurisdiction both of the subject-matter and 
of the persons of the parties, amere error or irregular- 
ity cannot be taken advantage of collaterally. Adams 
v. Larimore, 51 Mo. 130; Wenner v. Thornton, 98 Ill. 
156; Harris v. Lester, 88 id. 387; Wingv. Dodge, id. 
564; Hernandez v. Drake, 81 id. 34. The case of St. 
Louis and Sandoval Coal and Mining Co. v. Edwards, 
supra, is decisive of this. In that case it was held that 
the service of the summons upon the defendant cor- 
poration by leaving acopy thereof with one of the 
complainants in the suit, although a director in such 
corporation, was void, and gave the court no jurisdic- 
tion over the corporation ; and we adhere to the ruling 
in that case. The court having no jurisdiction of the 
party whose property was sought to be subjected to 
sale, its decree authorizing its sale is a nullity, and 
may be attacked collaterally. (2) After a valid decree 
appointing a receiver for a private corporation, actions 
may be brought in its name, by leave of the court, 
against any one except the receiver, to try the legal 
title to property. It remainsin being for the settliug 
up of its affairs and having its property applied in the 
payment of its debts. Life Association of America v. 
Fassett, 102 Ill. 315. The statute relating to private 
corporations continues their corporate existence for 
two years after their powers have expired, by limita- 
tion or otherwise, for the purpose of collecting their 
debts and disposing of their property. Rev. Stat., ch. 
32, §10; Ramsey v. P. M. and M. F. Ins. Co., 55 IIL. 
311. Real estate is vested in areceiver only by a con- 
veyance to him, in the absence of any statutory pro- 
vision on the subject. Chautauque Bank v. Risley, 19 


N. Y. 369. Coal Mining Co. v. Coal Mining Co. Opin- 
ion by Dickey, J. [ (1) 37 Am. Rep. 27; 26 Eng. Rep. 
738.) 
<omuiaiidnapieieasimne 
CORRESPONDENCE. 





LEGAL KNor. 
Editor of the Albany Law Journal: 


A statute is passed whereby those engaged in a cer- 
tain business are required to pay annually to the 
county she sum of $200. A. contests the validity of 
the act, and the Supreme Court decides the law con- 
stitutional. Thereupon A. pays the tax under pro- 
test, and to avoid distraint of his goods. Within eight- 
een mouths after the first decision,the same court hold 
the same act to be unconstitutional. Now the ques- 
tion arises, what are the rights of A. in the premises? 

Is he entitled to the return of his money? 

Does the first decision conclude him? 

What is the effect of the second decision; does it 
make the act void ab initio, and all proceedings there- 
under illegal? 

What is the effect on others, who paid under pro- 
test, but did not contest as A. did? 

LAWYER. 


A CORRECTION. 
Editor of the Albany Law Journal: 

In Throop’s Code, section 3343, subdivision 14, a 
judgment-creditor’s action is defined as ‘“‘an action 
brought as prescribed in article first of title fourth of 
chapter sixteenth of this act,”’ etc. The word ‘ six- 


teenth ’’ should be stricken out, and “ fifteenth ”’ sub- 
stituted, inasmuch as chapter XVI contains but two 
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titles, and the section referred to in the definition is 
section 1871, contained in chapter 15, title 14, article 1. 
New York, August 13, 1885. 
GEORGE C. AUSTIN. 





NOTES. 


\ E are sorry to observe that our warning to women 
about their umbrellas has produced no percepti- 
ble effect. Even the wives of our readers seem not to 
have heeded it. Reluctlantly we have handed them 
over to our poet for cursing. A poet’s curse is a dread- 
ful thing — especially such a poet— but we are inex- 
orable: 
WomaAn’s WEAPON. 
Man hides his weapor in his pocket, 
But woman, in her soft white hand 
Carries a stick more fell than rocket, 
And bids a crowd of men to stand. 
The umbrella is her weapon dread, 
She carries it quite unconcealed, 
Gracefully raises it o’er her head, 
Or like policeman’s club does wield. 
When threatened by ferocious bull, 
She shuts and ope’s it rapidly; 
The beast stands still, of wonder full, 
And gazes at her vapidly. 
She takes the middle of the walk, 
Men stoop and dodge to save the hat; 
And when two meet and stop to talk, 
There's no more passing after that. 
She thrusts it at a plate of glass, 
To designate some “ lovely ’’ stocking, 
And when I say, “‘ Please let me pass?”’ 
She stares, and says, “The brute! how shocking!” 
When she through picture gallery sails, 
And canvas from the frame would sever 
With her rude stick, the attendant rails 
In vain: she answers, *“* Well, I never! ”’ 
When I am hurrying home to lunch, 
A parasol in my abdomen 
Would often give a fatal punch, 
Spite law that women shall stab no men. 
Did I not jump into the mud, 
Or cower behind a dry-goods box, 
And sce my neighbor catch the thud, 
With force enough to fell an ox. 
Two women will blockade a street, 
On crosswalk, armed with parasol, 
Where crowds of people hurrying meet, 
And o’er each other's bodies fall. 
“ Jerushyann! I do declare!” 
** Why, Annamariar! can this be you?” 
And all the men stand still and swear, 
While these two talk with much ado. 
And then to see one when it snows 
Charge blindly on, umbrella down, 
Regardless of a fellow’s nose, 
Aud heeding not his curse or frown! 
But I do laugh with fiendish glee 
When Boreas turns it inside out, 
And she, in dire perplexity, 
Resembles a huge waterspout. 
In vain she looks at me and smiles, 
Asif my manly help imploring; 
Her parachute, snatched up for miles, 
Amid the stormy clouds is soaring! 
We wish not woman any harm, 
But she our comfort so invades, 
And causes us such dread alarm, 
That we can’t pray, “* Peace to her shades!” 
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CURRENT TOPICS. 





\* give part of the president’s annual address 
to the American Bar Association this week, 
and shall give the rest next week. The recom- 
mendations of the committee on the Law’s Delays, 
as adopted by the association, stand as follows: 
1. The Constitution should provide for one perma- 
nent court of last resort in the State, to which ap- 
peals should be so limited as not to exceed the ca- 
pacity of the court to hear and decide them as they 
arrive. Temporary commissions should not be re- 
sorted to in courts of last resort. 2. The Constitu- 
tion should also provide not only for permanent in- 
ferior courts, equal to the business of ordinary times, 
but for temporary commissions, as occasion may 
arise, to clear off arrears in the courts of first in- 
stance. 3. The methods of procedure should be as 
direct and simple as possible; without an unneces- 
sary distinction, or an unnecessary proceeding. 
4. The number and distribution of the judges, the 
frequency of the courts, and the simplicity of the 
procedure should be such that when the witnesses 
are in the State, the most strongly defended law- 
suit may be terminated in the court of first in- 
stance within a few months, and even should the 
case go to the utmost limit of appeal within the 
State, it may be terminated within a year, at most, 
from its beginning in the court of first instance to 
its ending in the court of last resort. The conclu- 
sions at which we have arrived are that the present 
delay and uncertainty in judicial administration 
can be lessened, and by means as follows: 1. Sum- 
mary judgment should be allowed upon a negotia- 
ble instrument or other obligation to pay a definite 
sum of money at a definite time, unless an order of 
a judge be obtained, upon positive affidavit and 
reasonable notice to the opposite party, allowing 
the defendant on terms to interpose a defense. 
2. In an ordinary lawsuit the methods of pro- 
cedure should be simple and direct, without a sin- 
gle unnecessary distinction or detail; and whatever 
can be done out of court, such as the statement of 
claim and defense, should be in writing and deliv- 
ered between the parties or their attorneys, without 
waiting for the sitting of ajudge. 3. Trials be- 
fore courts, whether with or without juries, should 
be shortened by stricter discipline, closer adherence 
to the precise issue, less irrelevant and redundant 
testimony, fewer debates, and without personal al- 
tercation. 4. Trials before referees should be lim- 
ited in duration, by order made at the time of ap- 
pointment, 5. The postponement of a trial should 
not be allowed because of the engagement of coun- 
sel, except in strict conformity to rules previously 
made by the judges, and for reasons of fact known 
to the court or proved by positive affidavit. 6. The 
record of a trial should contain shorthand notes of 
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all oral testimony, written out in longhand and 
filed with the clerk where the judge shall so direct, 
and where stenographic reporters are employed, 
but only such parts should be copied and sent to 
an appellate court as are relevant to the point to be 
discussed on the appeal, and if more be sent, the 
party sending it should be made to pay into court 
a sum fixed by the appellate court, by way of pen- 
alty. 7 A motion for or against a provisional 
remedy should be decided within a fixed number of 
days, and if not so decided, the remedy should fail. 
If he cannot within seven days make up his mind 
that a provisional remedy should be maintained it 
ought to fall. In all other cases a decision within 
a,fixed period should be required of every judge 
and every court, except a court of last resort. 
8. The ordering of new trials should be restricted 
to cases where it is apparent that injustice has been 
done. 9. Whenever a court of first instance ad- 
journs for a term, leaving unfinished business, the 
executive should be not only authorized but re- 
quired to commission one or more persons, 80 many 
as may be necessary, to act as judges for the time 
being, and finish the business. Such temporary 
judges should be commissioned in all courts except 
the court of last resort. 10. The time allowed for 
appealing should be much shortened. One month, 
or at most two, should seem to be enough in all 
cases, 11. Greater attention must be paid to the 
selection of judges; without which no other reform, 
however good in itself, can succeed. 14. Statistics 
of the litigation, in the courts of the United States 
and of each State, should be collected and pub- 
lished yearly, that the people may know what busi- 
ness has been done, and what is waiting to be done. 
The 13th, that ‘‘the law itself should be reduced, 
so far as possible, to the form of a statute,” was 
postponed, as we explained last week. In respect 
to the first we may now say, as we have often said, 
we do not approve of limiting appeals, but rather 
of furnishing judges enough to hear all that*suitors 
may desire. Nor are we in favor of commissions 
or temporary judges. We have received a com- 
munication criticising some of these recommenda- 
tions, which we shall publish as soon as possible. 


It is said in the newspapers that in Chicago bills 
for divorce were filed, evidence heard and decrees 
granted in just thirty minutes apiece for each suit 
in two separate cases recently. Hereupon is a 
storm of denunciation. But here certainly is no 
“delay” of the law, and it is by no means certain 
that there is any thing wrong in the matter. If the 
result was right, the unusual speed is commenda- 
ble and worthy of imitation. There is a great dif- 
ference between a lax system of divorce and a 
speedy administration of a stringent one. In this 
particular class of cases there is frequently an abuse 
of suitors by a tardy and costly procedure. If a 
man sues for a divorce, the first thing the wife does 
is to move for counsel fees and alimony, and manya 
case is fought out on this motion, and many a deserv- 
ing husband is scared out of court, and compelled to 
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keep on supporting a sinful wife because he cannot 
afford the expense of a protracted suit. Counsel 
fees and alimony in the Chicago cases would have 
lost their terrors. We should hail rather than con- 
demn such promptness, assuming that justice was 
done. 


The third volume of G. P. Putnam’s Sons’ sump- 
tuous edition of Alexander Hamilton’s work is is- 
sued. This seems to us the handsomest American 
book of the present time. The current volume is 
one of the most important of the series. It con- 
tains papers on Taxation and Finance, the National 
Bank, Coinage and the Mint, Industry and Com- 
merce, Commercial and Foreign Relations, and 
shows this great man in a province in which he is 
sovereign, if not unique. An occasional slip in 
editing strikes the eye, as for example, ‘there is 
nothing in the acts of Congress which imply an ex- 
clusive right,” etc. It is one of the duties of an 
editor to correct his author’s grammar. We our- 
selves have a great deal of that todo for the judges. 
We can only reiterate our commendation and ad- 
miration of this superb work. 


The National State Department has issued a very 
important work, in the form of Consular Reports 
on Labor in Europe, Asia, Africa, Australia, and 
Polynesia. The first two volumes are devoted to 
Europe; the third embraces the rest of the world. 
This is one of the most readable ‘‘red books ” we 
have ever taken up, and must be of immense value 
to statesmen and political economists. Its history 
and its statistics are equally valuable and interest- 
ing. 


Messrs. Bancroft & Co., of San Francisco, have 
issued a great work, The Codes and Statutes of 
California, with reference to the decisions of all the 
States. The work is to be in four volumes with 
separate indexes and a general index. The first and 
third are before us, The first is the Political Code, 
the third is the Code of Civil Procedure. The other 
volumes will comprise the Civil Code and the Penal 
Code, and will be forthcoming soon, The volumes 
are admirably printed, The work is the grandest 
of the sort ever issued in this country. Indeed, no 
other State has had the opportunity to do the same 
work. So far, the editing, by Mr. F. P. Deering, 
of San Francisco, seems unimpeachable. The work 
will be of great importance to codifiers and students 
as well as to practitioners, and we have no doubt it 
will have a large circulation. Especially we would 
recommend it to the members of the American Bar 
Association who need light on codification, and who 
expect to form an opinion on the subject against the 
next annual meeting next August. 


——_o____— 


NOTES OF CASES. 


N Attorney-General v. Williams, Massachusetts 
Supreme Court, June, 1885, the land in Boston 





on the Back bay had been sold by the Common- 





wealth, subject to the preserving of a passageway 
sixteen feet wide in the rear, to be filled in by the 
Commonwealth, and kept open by the abutters. It 
was held that the erection of bay-windows project- 
ing over this passage should be restrained. The 
court said: “In the first place, it is to be borne in 
mind that the place in question is a part of a great 
scheme of improvement of waste land in the city for 
streets and dwellings. * * * It was contem- 
plated that buildings might be erected on both sides 
of this passageway. Each owner might build up to 
the line of it. The defendant has done so, and has 
built bay windows from a point eight feet above the 
sidewalk, and extending from three to four feet 
into the passageway to the top of his house six 
stories high. If the opposite owner should do the 
same, the passageway between the buildings, ex- 
tending upwards from a point beginning eight feet 
above the surface of the ground, would be eight 
feet instead of sixteen in width. It would be half 
closed up, so far as light, air and prospect are con- 
cerned, And if this may be done, it is difficult to 
place any practical limit to what might be done in 
this manner. The passageway was designed as a 
thoroughfare for the accommodation of many per- 
sons. In appearance, it is on the plan indistinguish- 
able from a narrow street. It is connected at each 
end with broad and important streets. It was to be 
kept open. No gates could be put at the end of it. 
It was to be ‘ maintained,’ that is, in good order for 
use. Its width shows that it was designed for 
vehicles drawn by horses, as well as for travellers 
afoot. The supplies for all the houses on both sides 
of it, for its entire length, would be chiefly deliver- 
able, and all refuse matter removable, by means of 
it. Thus we have a passageway of defined dimen- 
sions, in the rear of all the houses on two broad 
streets, designed for use by all who may have oc- 
casion to seek the rear entrances to any of the houses 
on either street, a passageway available also for 
police purposes and for use in the extinguishment 
of fires, a passageway which is to be maintained 
and kept open, and designed for horses and wagons, 
in a part of a large city which is designed to be 
wholly occupied by dwellings of a high class, to 
which air and light and prospect are not only desir- 
able but essential, in the rear as well as the front, 
with no limitation to the use which may be made of 
it or of the persons by whom it may be used. In 
view of these considerations, we thiuk the language 
of the stipulation was designed to signify a sepa- 
ration of sixteen feet at least between the rear por- 
tions of the buildings abutting on the passageway. 
A passageway sixteen feet wide was to be kept open, 
not merely at the ends, but open to the sky through- 
out its entire length, for the general convenience 
and benefit.” 


In Commonwealth v. Powel, Pennsylvania Supreme 
Court, May, 1885, 16 Week. Notes Cases, 297, it 
was held that the natural parents of an adopted 
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child are entitled to the child’s estate, in preference 
to the adopting parents, where the child dies in- 
testate, unmarried, and without issue. The court 
said: ‘‘ The adopted child can inherit equally with 
children by nature from the adopting parent, because 
the law expressly so declares; and provides, also, 
that ‘if such adopting parent shall have other 
children, he, she, or they shall respectively inherit 
from and through each other, as if all had been law- 
ful children of the same parent.’ Yet it has been 

; held that such adopted child cannot take under a 
) devise to the ‘children’ of the parent by adoption; 
3 for it is not a child by nature, Schafer v. Hneu, 54 
2 Penn. St. 304. Neither can the parent by adoption 
t inherit from the adopted child, for the act does not 
x so declare; whilst it does in express words confer 
e the inheritable qualities mentioned upon the adopted 
- child. However reasonable it might seem that the 
t adopting parent, who acted the parent’s part in 
it cherishing, maintaining, and educating the child 
lf during infancy, and conferring upon it by adoption 
i- the rights of inheritance, should in turn be capable 
0 of inheriting from it, rather than the parent by 
in nature, who surrendered the rights and duties of a 
a parent toward it, this is an argument to be consid- 
r- ered only by the law-making power. It is to be the 
h- law of inheritance laid down by our Intestate Act 
h that we must look for the heir of one who, possessed 
be of personal estate, dies unmarried and intestate, 
it. leaving a parent surviving. The law casts the 
or inheritance in such case upon the father and mother, 
or or the survivor of them. See section 3 of Act of 
TS April 8, 1833, P. D. 807, pl. 15. Construing the 
les words of the act strictly, as we are taught to do in 
er- the adjudications referred to as applied to the other 
of act we have been considering, the terms ‘ father’ 
en- and ‘mother’ can be applied only to the father and 
ad mother by nature.”” Exactly the contrary was held 
oc- in Humphries v. Davis, 100 Ind. 374; S. C., 50 Am. 
ses Rep. 788. 
for 
ent In Pennington v. Western Union Tel. Co., Iowa 
ned Supreme Court, June, 1885, 24 N. W. Rep. 45, 
ns, plaintiff's agent telegraphed him an offer to buy 
be apples at two dollars per barrel, but by the negli- 
_ to gence of the agents of the telegraph company the 
sit telegram was not properly copied, and plaintiff took 
ont, no notice of it, and afterward the price of apples 
e of advanced, and in purchasing he was obliged to pay 
In the advance price. Held, in an action against the 
age telegraph company for his loss, that he could only 
ppa- recover the amount paid for the telegram. The 
por- court said: ‘‘ In Hibbard v. W. U. Tel. Co., 33 Wis. 
vay. 567, the court said: ‘ Profits on a contract never 
pen, made are quite too remote and uncertain to be taken 
igh- into consideration.’ In the case at bar the plaintiff 
ence merely lost an offer, and if we were to apply the 
rule above mentioned, it would be clear that the 
plaintiff could not recover more than the cost of the 
reme telegram. But we need not go so far as to hold the 
7, it above rule applicable. In no event could the 
pted plaintiff recover more than the value of the offer, 
and that could not be greater than the value of the 





contract would have been, in case the offer had been 
received and accepted. Now, the value of a con- 
tract for the purchase of property, where nothing is 
paid, is the difference between the amount agreed 
to be paid and such greater amount, if any, as the 
property may be worth in the market; and where 
damages are allowed for a breach of the contract, 
they are to be estimated as of the time of the breach. 
See Sedg. Dam. 313, and cases cited. The offer in 
this case, which the defendant was asked to trans- 
mit, was of a car-load of apples at two dollars, 
which it is said meant two dollars a barrel, and 
would have been so understood by the plaintiff. 
Now the loss of the offer was not greater than the 
difference between the price of a car-load of apples 
at two dollars a barrel, and such greater amount, if 
any, as a car-load was worth in the same market at 
the time the defendant's liability accrued. No rise 
or fall in the price of apples after that could change 
the defendant’s liability. But the offer contained 
in the telegram is not an offer of specific apples at 
two dollars, nor of a given kind or quality; nor is 
there any evidence tending to show that apples of 
any kind or quality in the Vicksburg, Michigan, 
market were worth more than two dollars a barrel 
at the time of the defendant’s failure to properly 
transmit the telegram delivered to it. Such being 
the fact, we are unable to see how the plaintiff has 
proven any damage beyond the cost of the tele- 
gram.” In Smith v. West. Un. Tel. Co., Kentucky 
Court of Appeals, May, 1885, a telegraph company 
neglected to deliver a message sent appellant by his 
brother informing him of the purchase of stock on 
his account, the market declining heavily, and the 
brother hearing nothing from appellant, sold out 
the stock at a great loss. Appellant claiming that 
if the message had been delivered he should have 
remitted a margin sufficient to prevent the stock 
being sacrificed, or have directed a sale at the first 
point of decline, sued the company for his loss on 
the sale. eld, the negligence of the company is as 
to appellant’s loss a causa remota for which he cannot 
recover. 





THE LAUDERDALE PEERAGE CASE. 





HE recent decision of the British House of 
Lords in this case involves a further question 

of at least equal interest not only to New York but 
to the whole Christian, if not the whole civilized 
world, with the question of the effect of the Duke’s 
Laws of 1665—their alleged repeal by the laws of 
1883-4, and a resolution of the Assembly of New 
York declaring all former acts void. This further 
question was whether, assuming the marriage itself 
to have been valid, the ante nati children were le- 
gitimated by such subsequent marriage of their 
parents, and this involved the question of the 
domicile of their father. Major Maitland claimed 
the peerage as the descendant of one of such chil- 
dren. An attempt was made by his opponent to 
show that at the time of such marriage Major M.’s 
ancestor was domiciled in New York. Had such 
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been the case the claimant would not have suc- 
ceeded, as New York, whether as a former colony 
or as at the present day, a State of the Union, has 
never recognized the doctrine of legitimation per 
subsequens matrimonium as part of its own matrimo- 
nial law. Had Major Maitland’s ancestor been 
domiciled in England at that time the major could 
not have succeeded in establishing his claim, as the 
English law has always emphatically repudiated the 
above legal consequence. The celebrated reply of 
the lords, contained in the statute of Merton (20 
Hen. III, c. 9), in answer to the attempt of the 
bishops to introduce legitimation per subsequens 
matrimonium, with one voice proclaimed ‘‘ Nolumus 
leges Anglia mutare que hujusque usitate sunt et ap- 
probate.” But this difficulty was removed by the 
fact that the ancestor in question was a domiciled 
Scotchman, and by the law of Scotland legitima- 
tion by subsequent marriage operates from the time 
of the marriage, though not from the time of the 
birth. Shedden v. Patrick, 1 Macq. H. L. Cas. 535. 
This however was sufficient for the establishment 
of the claimant’s case. The ancestor died two 
days after the marriage was effected, and his pre- 
viously born offspring enjoyed therefore two days le- 
gitimacy prior to their father’s death. It is unnec- 
essary to dwell upon the recognition by New York 
of the law of a foreign domicile in determining the 
question of the legitimation of children born be- 
fore the marriage of their parents, as this formed 
no part of the investigation required by the House 
of Lords upon which to base their decision in this 
claim to a Scotch peerage; yet avery recent case 
— Miller v. Miller, decided by the New York 
Court of Appeals February 6, 1883, has gone the 
length of declaring that where an illegitimate child 
has, by the subsequent marriage of its parents, be- 
come legitimate by virtue of the laws of the State 
or country where such marriage took place, and 
where the parents were domiciled at the time of 
the marriage, it is legitimate for the purpose of in- 
heritance in New York, according to the comity of 
nations; but this is rather beside the question, as 
the marriage of the Maitland ancestor did not take 
place in a State or country where such subsequent 
marriage has the effect of legitimating the children 
born before such union. The House of Lords has 
however rested its decision upon domicile alone, 
provided that the marriage itself was valid in the 
country where contracted, although the doctrine of 
legitimation by subsequent marriage might not pre- 
vail in the country where such marriage took place, 
But as we have said, their lordships did not enter 
into that consideration, and it is therefore some- 
what beside the question under discussion. 

It should also be borne in mind that the tribunal 
before which the claim to the Lauderdale peerage 
arose was simply a committee of privileges. The 


House was not sitting in its capacity as a court of 
appeal to determine any question relating to the 
right to inherit property, whether real or personal, 
but solely the right of succession to a dignity giv- 








ing the privilege of election to a seat in that House, 
such House being the sole judge of its own privi- 
leges. The decision of course is final, and may be 
erroneous, as was a decision a few years ago said to 
be in the case of another Scotch peerage, that of 
the ancient earldom of Mar, and although that de- 
cision cannot now be impeached, the Earl of Sel- 
borne, the late lord chancellor, has this very session 
introduced a bill so far rectifying that decision of 
a committee of privileges as to restore to the un- 
successful claimant in the Mar case his ancient dig- 
nity, upon the ground that the House confounded 
his claim with that of a much more modern peer- 
age, to which he did not aspire, although the title 
bore the same designation, and was created under 
an erroneous impression that the more ancient dig- 
nity had become extinct. This however is only here 
interpolated to show that the committee of privi- 
leges does not sit to decide upon the rights of 
property, which may be based upon rules totally 
distinct from those which regulate even hereditary 
honors conferring nobility. The Scotch law of in- 
heritance, so far as any property is concerned, must 
in this case, as in all others, be if deemed necessary, 
adjudicated upon by the Scotch common-law courts, 
subject to an appeal to the House of Lords in its 
appellate capacity, sitting as a Scotch court of ap- 
peal, and should there be any land in England the 
subject of claim, the lex loci rei site, the legitimacy 
sub modo, viz., heres ex justis nuptiis procreatus, and 
the declaration of the statute of Merton that ‘‘he 
is a bastard that is born before the marriage of his 
parents” must be taken into account as not re- 
stricted to those born in England. In fact the law 
of the domicile of origin must yield to that of the 
situs of real property or to that of the actual domi- 
cile of the deceased, according to the nature of the 
property which is the subject of litigation. 1 Burge 
on Foreign Law, 111, 112. 

These points, so fully discussed in the well- 
known case of Doe d. Birtwhistle v. Vardill, 5 B. & 
C. 488; 8 D. & R. 185, and so ably dwelt upon in 
the opinion delivered in Miller v. Miller, supra, in 
analyzing the decision upon appeal to the House of 
Lords (2 Cl. & Fin. 581, and 7 id. 895, and 9 Bligh, 
7), may nevertheless not arise, but yet throughout 
the lapse of more than a century entails may have 
been barred, wills may have diverted the strict 
law of succession, new property may have been ac- 
quired, settlements may have been made, the stat- 
ute of limitations may have run its course against 
every disability, all of which points the ordinary 
courts of law may have to pass upon; so that it by 
no means follows that the decision on the subject 
of the peerage is conclusive as to the rights of prop- 
erty that may have at one time attached to that 
ancient dignity. Still, the broad fact remains that 
the case, so far as relates to marriage and legiti- 
macy, has much local interest for New York State. 

The result of the judicial decisions is that the 
status of legitimacy or illegitimacy, or the capacity 
to become legitimate per subsequens matrimonium, is 
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governed by the law of the domicile of origin, yet 
if the legitimacy be not that which the lex loci rei 
site or the lex loci domicilii requires in those whom 
it admits to the succession, it will not entitle the 
person to the succession. These cobwebs however 
doubtless time has already swept away, or what is 
more probable, the only property, real or personal, 
enjoyed by the late peer is situate in Scotland, 
where full effect would be given to the original le- 
gitimation, and whatever property, not otherwise 
disposed of, may have been left by the late peer 
will descend with an unblemished title to his heir, 
the present successful claimant, and in all proba- 
bility therefore the case has already been finally 
disposed of. Still, it may not be without edifica- 
tion that we have thus scanned the possible com- 
plications of the law of nations. 

The decision of the committee of privileges as to 
the validity of the marriage very properly assumed 
that all preliminary technical requirements prepara- 
tory to the ceremonial, which was performed by a 
well-known clergyman, were complied with, al- 
though there was conflicting evidence on the ques- 
tion of the absolute necessity of such requirements. 
It was to be presumed that the clergyman knew 
what he was about, and would require to be satis- 
fied that the local law had been complied with, 
authorizing him to celebrate or solemnize the 
marriage. 

Although the tribunal adjudicating upon these 
knotty points was but a committee of privileges, 
presided over by a lay or non-professional peer (the 
Earl of Redesdale), a man, by-the-bye, of great 
practical experience as chairman of committees; 
the rest of the committee consisted entirely of law- 
lords, men of great judicial experience and legal 
acumen. 

Hueu WEIGHTMAN. 


———_—-_- > 


ADDRESS OF JOHN W. STEVENSON, FRESIDENT 
OF THE AMERICAN BAR ASSOCIATION, 
DELIVERED AT SARATOGA SPRINGS, 
AUGUST 19, 1885. 

E. 

This fresh and beautiful morning inaugurates the 
eighth annual reunion of the American Bar Associa- 
tion. 

Its mem bers—old and young—come to-day from dis- 
tant and diverse sections of the American republic, as 
brethren of a common profession, to consult and take 
counsel as how they can best advance the science of 
enlightened jurisprudence; promote the administra- 
tion of justice; establish uniformity of legislation in 
the States; preserve judicial purity and independence; 
expand professional erudition; uphold the honor of 
the American Bar; and encourage cordial intercourse 
among the members of our brotherhood abroad and at 
home. 

I rejoice to welcome you, one and all, to this last re- 
assembling of yourselves together! 

There is joy in your coming! I give you thanks for 
the interest which your very presence here evinces. 
Every heart is glad, every face seems bright upon 
another occurrence of this professional communion! 
I bid you thrice welcome! 








The eighth article of the Constitution of our Asso- 
ciation prescribes the topic of my address. It ordains 
that your president shall communicate the noteworthy 
changes in the statute law on points of general inter- 
est made by the several States and by Congress during 
the past year. Besides the American Congress, we 
have thirty-eight States and six organized Territories. 
With but few exceptions all these State and Territo- 
rial legislatures meet annually in regular or adjourned 
session. 

But five States have failed during the past year, 
while two have prolonged their legislative sessions to 
so late a period as to forbid a notice of their enact- 
ments in time for this association. 

An examination of so many volumes of sessions acts 
imposes of itself some labor; but this requisition upon 
your president is greatly increased when he is required 
to report all noteworthy changes on important points 
in the statute law of each State. Yet the generous 
and forbearing partiality which imposed upon me this 
trust will, [am sure, pardon its unsatisfactory and im- 
perfect performance. 

Increasing legislation in the States seems rapidly to 
be becoming one of the evils of the hour. 

In the earlier, if not in the better days of our coun- 
try, such seemed not to have been the case. Our wise 
and enlightened statesmen at that time seemed to fear 
“that power was stealing from the many to the few,’’ 
and that the people were in danger of being governed 
too much. Our leaders seemed then to deplore incon- 
siderate as well as overmuch legislation. 

But now the law-making power seems to have be- 
come one of “‘unrest, activity and change;”’ it is in- 
voked as the unfailing panacea for every grievance of 
the body politic, public and private, real or imaginary ; 
the embryo, progressive statesman, seems now to per- 
suade himself that it is unsafe and perilous to allow 
any thing to remain stable and determined, which leg- 
islative assemblies, fresh from the people, can reach, 
modify, and reform. 

The system of biennial sessions, received with so 
much popular favor at first, as a promised and 
effective check upon unnecessary and slip-shod leg- 
islation, has not, it is believed, accomplished its re- 
sult. 

Perhaps the reason is, that the system has not been 
fairly tried or faithfully carried out. The execution 
of this constitutional biennial limitation has been, so 
far, confined exclusively to the Legislature itself. Con- 
sequently it seems that in utter disregard of the Con- 
stitution, State Legislatures meet in regular session 
upon the day fixed by law, and after much time spent 
in the important business of changing names, granting 
divorces, the removal of county seats, the remission of 
fines for minor penalties, the alteration of county 
roads, and the amendment of road laws, the Legisla- 
ture becomes unexpectedly impressed that very grave 
and important affairs of the State have been wholly 
neglected, and that an adjourned session to the follow- 
ing year becomes absolutely necessary. Of course 
then an adjournment takes place, and its resolves and 
enactments become more interesting and important 
than those of the preceding year. 

Lawyers everywhere feel the necessity of a prompt 
and thorough reform of modern State legislation. A 
paper of great ability was read by Mr. Simon Sterne, 
of New York, at our last meeting on ‘‘The Preven- 
tion of Defective and Slip-shod Legislation,”’ for which 
this association owe him their gratitude. Its strong, 

clear, and vigorous suggestions have attracted the le- 
gal profession everywhere, in and out of this associa- 
tion to its importance, and whether all who heard that 
address concurred or not entirely in its suggestions, I 
am sure that the profession everywhere concur in the 
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need of atotal change of the character of our present 
State legislation. 

“ Who better qualified than the members of the Am- 
erican Bar Association,”’ say Mr. Sterne, ‘‘ to draw at- 
tention to the evils of prevailing legislative methods, 
to judge of the efficacy of, and if persuaded of its feas- 
ibility, to promote the remedy ? 

Permit me now before proceeding with what I have 
to say to tender my acknowledgment to my brethren 
of the general council who have been so thoughtfulas 
to send to me abstracts of the noteworthy changes in 
the statute law of their respective States; and I am 
deeply grateful to our worthy and valued secretary 
(Mr. Hinkley), and to our honored treasurer (Mr. 
Rawle), for their kindness in having forwarded to me 
the session acts of more than twenty-five States. 
Their invaluable aid hasenabled meto digest and 
classify even, imperfectly as I have done, the dry ma- 
terial of these legislative enactments upon so great a 
variety of subjects. 

In despite of the voluminous mass of legislation of 
the present and past year there has been little of 
general noteworthy interest to the _ profession. 
It consists for the most part in amendments neither 
important nor novel. Recurring first toa few acts of 
Congress, I will proceed to take up the States in their 
alphabetical order. 





FEDERAL LEGISLATION. 


Congress passed several acts at its last session which 
are worthy of notice: 

One, to prevent the unlawful occupancy of the pub- 
lic lands; all inclosures heretofore placed thereon are 
to be removed, and all false or fictitious illegal claims 
of persons or corporations are to be investigated by 
the district attorney where such disputed land 
lies. 

Another in the interest of an enlightened and an en- 
larged humanity looks to the better protection, care, 
and preservation of exposed and orphan children in 
the District of Columbia. 

The Washington Humane Society is intrusted with 
the execution of the act, and the cuurts in the District 
of Columbia having jurisdiction, and the police com- 
missioners are placed at the disposal of said society, 
and under its control in the effective execution of the 
said act. 

No child under fourteen can be abused, abandoned 
or beaten, or become subject to exposure in any mode; 
nor can such child be so disposed of with a view of its 
being employed as an acrobat, a gymnast, or a contor- 
tionist, or a circus rider, a rope walker, a beggar, men™ 
dicant, or a street singer, etc. 

Another enactment, of novelty and importance, for- 
bids, under heavy penalties, the importation, emigra- 
tion, and employment of foreigners and aliens under 
an agreement or contract abroad to perform labor 
in the United States. 

All such contracts—express or implied—for the per- 
formance of such labor by foreigners or aliens in the 
United States are declared null and void. It is like- 
wise a misdemeanor in the master of a vessel to bring 
or land within theUnited States,from any foreign port 
such alien, foreign laborer, mechanic, artisan, who had 
entered into a contract or agreement, prior to sailing, 
to perform labor in the United States, punishable by 
fine or imprisonment, or both. 

For every violation of the first section of this act, 
the person, partnership, company, or corporation vio- 
lating the same shall forfeit and pay for every such 
offense the sum of one thousand dollars, which may be 
recovered in the Circuit Court of the United States, 
etc. 

The act does not apply however to the employment 
of skilled workmen in foreign countries to perform 








labor in the United States upon any new industry not 
at present established here, nor to foreign profes- 
sional actors, artists, lecturers, or singers, nor to 
persons employed strictly as personal or domestic ser- 
vants. 

Anotherimportant act of interest to many of the 
people of the United States provides for the ascertain- 
ment of claims of American citizens for spoliations 
committed by the French prior to the 3lst day of July, 
1801. 

It authorizes the Court of Claims to take jurisdic- 
tion of all petitions filed by French spoliation claim- 
ants in said court within two years from the passage of 
the act; to investigate, hear and determine the vali- 
dity and ownership of the claims filed; and to report 
its findings of law and fact to Congress on the first 
Monday of December in each year. While this act 
does not provide for the absolute payment of all claims 
reported upon favorably by the court, yet the act is an 
official recognition by the government of adebt due 
by the United States to many of its patriotic citizens 
for more than eighty years. They became creditors of 
their country at their country’s request. They have 
knocked at the door of Congress for almost a century 
for recognition—but in vain. These original claim- 
ants have, for the most part, passed away! But Con- 
gress seems at last aroused to the appeal of their chil- 
dren and grandchildren. Justice is often slow, but 
sometimes sure. In directing a judicial investigation 
of these claims, no onecan doubt that such as are 
found valid will be promptly paid. HKepublics, it is be- 
lieved, are not unjust or ungrateful. / 

Congress likewise provides, that no appeal or writ of 
error shall hereafter be allowed from any judgment or 
decree in any suit at law, or in equity, in the Supreme 
Court of the District of Columbia, or in the court of 
any of the Territories of the United States, unless the 
matter in dispute, exclusive of costs, shall exceed the 
sum of $5,000, save that this provision shall not apply 
to any case where the validity of any patent, or copy- 
right, treaty or statute, or toan authority exercised 
under the United States. 

So also section 3646 of the Revised Statutes of the 
United States has been so amended as to read as fol- 
lows: 

Whenever any original check is lost, stolen, or des- 
troyed, disbursing officers and agents of the United 
States are authorized, after the expiration of six 
months, and within three years from the date of such 
check, to issue a duplicate check; and the treasurer, 
assistant treasurers, and designated depositaries 
of the United States are directed to pay such dupli- 
cate checks, upon notice and proof of the loss of the 
original checks, under such regulations in regard to 
their issue and payment, and upon the execution of 
such bonds, with sureties, to indemnify the United 
States, as the secretary of the treasury shall pre- 
scribe. This section shall not apply to any check ex- 
ceeding in amount the sum of twenty-five hundred 
dollars. 

Congress has wisely created a retired list for common 
soldiers or non-commissioned officers of the United 
States army, or marine corps. The act provides, that 
after a service of thirty years, such soldier or non- 
commissioned officer shall, on application to the presi- 
dent, be placed on the retired list with the rank held 
by him at the date of his retirement, with seventy five 
per centum of the pay and allowances of the rank 
upon which he was retired. 

This is new legislation, hitherto unknown to the 
rank and file of the army. It seems nevertheless emi- 
nently just and proper—alike beneficial to the service 
—not less than a wholesome incentive to personal mil- 
itary exertion. 


One other brief act deserves commendation. It is 
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full of sad memories to the entire country just now. 
It reads: 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That the president of the United States be, 
and he hereby is authorized by and with the advice and 
consent of the Senate, to appoint on the retired list of 
the army of the United States,from among those who 
have been generals commanding the armies of the Uni- 
ted States,or generals-in-chief of said army,one person 
with the full rank and pay of such general, or general- 
in-chief, as the cause may be; and the total num- 
ber now allowed by law to compose said retired list 
shall be, on such appointment, increased accord- 
ingly. 

Approved, March 3, 1885. 

The act was passed on the 3d of March last, amid the 
expiring hours of that Congress. It immediately re- 
ceived the approval of President Arthur; and upon 
the same day the illustrious man for whom and on 
whom the people of the United States and Congress 
alike had resolved to create and to confer this great 
distinction, was commissioned as a general of the army 
of the United States upon the retired list, with full 
rank and pay. 

It was meet and becoming—very meet and very be- 
coming—that a government whose unity he had saved 
in war, and whose public affairs he had subsequently 
administered in peace, should tender to him this tri- 
bute of the Nation’s gratitude, the Nation’s love and 
the Nation’s thanks! But alas! how empty and un- 
availing! Upon the 23d of July, almost within sight 
of the spot where we are assembled, all that was mor- 
tal of Ulysses S. Grant passed away amid the sorrow 
and tears of the old world and the new. But this ‘is 
not the time or place to speak at length of that dead 
hero. That will be done hereafter in all climes and in 
all tongues. 


ALABAMA. 


The law regulating the liability of employees for in- 
juries received by the neglect of fellow citizens has oc- 
casioned much discussion in the American courts. 
This has been especially true in case of employees of 
railroad companies. 

The English rule, as established by Lord Abinger in 
Priestly v. Foster, 3 Mees & W.1, followed by Chief 
Justice Shaw in that of Farwell v. Loston & Worcester 
R. Co., 4 Met. (Mass.) 49, and other American cases, 
that the duty of the employer is discharged when he 
uses ordinary care to secure competent menin all 
branches of his business, and that having done that he 
is not responsible for any injury sustained by one em- 
ployee through the neglect of another, however gross, 
and that the relation of insubordination among co- 
employees does not in any manner affect the rule has 
been of late greatly infringed upon, if not entirely de- 
nied, by some of the American State courts. Ohio, 
Kentucky, Wisconsin, with others, seemed rather in- 
clined to follow the civil law in that respect. 

In Louisville & Nashville R. Co. v. Collins, 2 Duvall, 
114, decided in 1865, Judge Robertson held that 
where the injured employee is subordinate and infe- 
rior in authority to him by whose negligence he was in- 
jured, the reason of the English rule ceases, and 
the employer becomes liable. 

In arecent case of the Chicago, Milwaukee & St. Paul 
R. Co. v. Ross, 112 U.S. 377, the Supreme Court of 
the United States held in an elaborate opinion deliv- 
ered by Mr. Justice Field, that where the injury is 
sustained by the neglect of a superior whose act may 
be considered the act of the company, the company is 
liable. 

Alabama, which for many years by her Supreme 
Court adhered (as Iam informed) to the English rule, 





has by a recent act of her Legislature adopted the rule 
of the civil law, making the employer liable to his ser- 
vant for the culpable neglect of his fellow servant. 

The act is a cautiously and well guarded one, and 
while effecting a change, has guarded the employer by 
some excellent exceptions. Thus when the neglect of 
a fellow servant is known to the employee, or when a 
defect inthe machinery, ways or other appliances is 
known to him,and he fails to report it to asuperior for 
an unreasonable time, he cannot recover if he sustains 
an injury by such a defect, or such a neglect of a fel- 
low servant. 

Another act declares that the payment of a mort- 
gage debt in Alabama, before or after the law day, re- 
invests the title in the mortgagor without further con- 
veyance. 

A further act authorizes the joinder of counts on 
trespass and casein the same action. This effort was 
clearly intended (writes a distinguished but facetious 
brother lawyer from Alabama) to dispense with too 
accurate a knowledge of pleading in young, inexpe- 
rienced Alabama barristers,who were extremely solici- 
tous to open books and to get to work speedily. 

By a former act of this State, defendantsin criminal 
cases were allowed to make unsworn statements on 
their own behalf asin military courts. Under acon- 
struction of that act it was held that the prisoner was 
not, in strict legal parlance, a witness, and could not 
consequently be subjected to cross-examination, but 
might state as much or as little of the facts of the case 
as he thought proper. 

This ruling led to a recent repeal of that statute. In 
lieu thereof the Legislature provided that prisoners 
might make themselves witnesses in their own behalf 
if they thought proper to do so, but if they did testify 
they became subject to cross-examination. It was 
further provided that the failure of such prisoner to 
testify should not be commented upon or be used to 
the prejudice of the prisoner. 

The Alabama State Bar Association are authorized 
and clothed with power in their own name to institute 
and prosecute in any court having jurisdiction, pro- 
ceedings against any practicing attorney in Alabama 
against whom complaint may be made of having been 
guilty of malpractice, or any act, or omissions for 
which attorneys may be disbarred. 

A further act provides that on appeals or writs of 
error in criminal cases, the judgment in the primary 
court shall not be reversed because of any defect of the 
oath of any grand or petit jury, unless the record dis- 
closes that objection was made in the court below dur- 
ing the progress of the trial; provided that the rule 
shall not apply when it affirmatively appears that 
the accused did not have the benefit of counsel on his 
trial. 

Another provides that either party may require the 
examination of any or all witnesses to be taken orally 
before an examiner to be appointed by the court, in- 
stead of by deposition or interrogatories; a most ex- 
cellent safeguard against perjury, and yet greatly 
tending to diminish the costs, usually so burdensome 
in chancery causes. 

ARKANSAS. 

Very few acts of general importance were enacted 
by the Legislature of Arkansas at its recent sessiou. 
Two or three should be noticed. One declares that 
railroad companies shall become subject to a penalty, 
to be recovered by the party aggrieved, for charging 
and endeavoring to collect a greater sum than is speci- 
fied in the bill of lading, for the transportation of 
merchandise or freight of any kind, or for a failure by 
said company to deliver the thing so transported to 
the consignee, or his agent, upon a tender of the sum 
mentioned in the bill of lading. 

Auother provides that defendants in all criminal 
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proceedings in the State are allowed, upon their own 
request, to testify in their own behalf, but their fail- 
ure todo soshall not be commented upon, nor be al- 
lowed to create any presumption whatever against 
them. 

An act of doubtful validity, it would seem, declares 
it to be a misdemeanor, purishable with fine and im- 
prisonment, for any person not acitizen of Arkansas 
to herd, graze, or permit any stock whatever to run 
out in the State of Arkansas. 

An act to forfeit railroad charters provides that all 
railroad companies in Arkansas that have not built or 
constructed their roads, and which are not now in 
course of construction, their charters are hereby for- 
feited, and all rights and privileges, of whatever kind, 
thereunder shall be null and void, unless said railroad 
companies shall within eighteen months from the pas- 
sage of this act, actually build, construct and iron at 
least five miles of said road forwhich they have a 
charter; provided that this act shall not apply to any 
railroad company or companies that have obtained 
charters from the State since the first day of January, 
1883. Such last mentioned charters declared exempt 
from the operation of said act, shall however incur its 
penalties, unless the companies shall build, construct, 
iron and fully equip at least five miles of the road for 
which they have charters within eighteen months 
after the obtaining of the same. 

An enactment authorizes telegraph and telephone 
companies to construct their lines within the State of 
Arkansas; provided that the ordinary use of a public 
highway, street, public works, railroads, turnpikes, 
bridges and the navigation of the water-courses are 
not impeded thereby; and provided that all contracts 
for the exclusive use of property in Arkansas by 
any such company or corporation is declared to be in- 
valid. 

CALIFORNIA. 

The Legislature of California convened in regular 
session in February, 1885. 

It passed one hundred and sixty-nine acts, and 
twenty-one joint and concurrent resolutions. 

Few seem to be of general importance. 

One in the interest of horticulture, seeks to prevent 
the spreading of fruit and fruit tree pests and diseases, 
and to provide for their extirpation. 

Another enactment for the protection of fish and 
game. 

An act to provide for the appointment by the Su- 
preme Court of three persons of legal learning and 
personal worth, to be known as commissioners of the 
Supreme Court, and to appoint a secretary therefor to 
relieve said court from the overburdened condition of 
its calendar, and to provide for the compensation of 
said commissioners and secretary. 

The commissioners hold their term for four years, 
subject to removal by the Supreme Court, at their 
pleasure, by an order entered upon the minutes of the 
court. It becomes the duty of the commissioners 
under such rules as the Supreme Court may adopt, to 
aid and assist the court in the performance of its du- 
ties, and in the disposition of the numerous causes now 
pending in said court undetermined. The commission- 
ers shall receive a salary equal to the salary of a judge 
of said court, payable atthe same time andin the 
same manner. 

Another act provides that any person may record 
any trade-mark or name, by filing with the secretary 
of State his claim to the same, and a copy or descrip- 
tion of said trade-mark or name, with his affidavit 
attached, that he is the exclusive owner of said trade- 
mark. 

Any person who has first adopted or used a trade- 
mark or name within or beyond the limits of this State 
is its original owner. 





Such ownership may be transferred as personal 
property, and is entitled to the same protection by suit 
at law and in courts of equity. 

Itisa misdemeanor to forge or counterfeit any 
trade-mark, with intent to pass off any goods to which 
such forged or counterfeited trade-mark is fixed asthe 
goods of such person. 

An act for the taking and authenticaton of testimony 
on examinations in criminal cases is an advanced step 
in the administration of criminal jurisprudence. 

The California Legislature continues its crusade 
against the Chinese bya joint resolution invoking 
Congress to further legislation restricting Chinese emi- 
gration, and that the same may be faithfully enforced, 
and that State judges may be relieved of the burden 
of hearing Chinese habeas corpus cases. 

Another joint resolution sets out, 

Whereas, many articles of human consumption im- 
ported into the United States are so adulterated by 
injurious ingredients, deleterious to health and dan- 
gerous to life, and tothe detriment of the production 
and manufactories of the United States—therefore, 

Resolved, that Congress, now in session, be requested 
so to amend the revenue laws as to require every ar- 
ticle imported, whether dutiable or free, intended for 
human consumption, to contain a true label of its con- 
tents, subject to confiscation by default. 


CoLORADO. 


Several acts of importance and interest mark the 
legislation of Colorado during the past year. One 
provides that if any banker or bank officer, employee 
of any banker, etc., shall receive or assent to the re- 
ceiving of any deposit, or shall create or assent to the 
creation of any debts or indebtedness by any banker 
or banking institution, with knowledge of the insol- 
vency of said banker or banking institution, he shall 
be deemed guilty of larceny. And the failure of any 
such banker or banking institution, within thirty days 
after the reception of such deposit or the creation of 
such indebtedness, shall be prima facie evidence of 
such knowledge. 

By another, every officer, agent, or employee of a 
bank or banking institution, organized and doing busi- 
ness under the laws of Colorado, who receive and as- 
sent to the reception of deposits, or create or assent to 
the creation of any indebtedness by such bank or 
banking institution, after having knowledge that it is 
insolvent shall be individually responsible for such de- 
posits so received, and such indebtedness so created; 
and the fact that the bank or banking institution was 
insolvent, or in failing circumstance when the deposit 
was made, or said indebtedness was created, shall be 
prima facie evidence of such fact, and assent on the 
part of such officer or employee. 

An act for the preservation of the health of females 
employed in manufacturing, mechanical, and mercan- 
tile establishments, provides that every person, cor- 
poration, or company employing females in their es- 
tablishment in Colorado, shall provide suitable seats 
for the females so employed, and shall so permit the 
use of the seats by them when they are not neces- 
sarily engaged in the active duties for which they are 
employed. 

Seduction in Colorado, under promise of marriage, 
of an unmarried female, of previous chaste character, 
or the seduction without such promise of an unmar- 
ried female of previous chaste character under the age 
of sixteen years, is made a felony. 

But no conviction shall be had on the testimony of 
the seduced female alone, nor after two years from 
the commission of the offense. Marriage of the par- 
ties before judgment is made a bar to further prosecu- 
tion. 

The giving in payment of a debt, a draft or check, 
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with fraudulent intent, upon any bank, whether the 
same be organized under State laws, or laws of the 
United States, in which the person giving the same 
shall not have sufficient funds forthe payment thereof 
is made a misdemeanor, punishable by fine and im- 
prisonment, or both. 

The enticing of an unmarried female of previous 
chaste reputation under the age of twenty to a dance 
house, a tippling house, or to any place of low resort, 
shall be deemed a misdemeanor, punishable by fine 
and imprisonment, or both. 

Telegraphs, telephones, or electric light companies 
may, upon their failure to obtain the same by con- 
tract, obtain aright of way, on the lands, privileges 
and easements of others, by the exercise through the 
Legislature, of the right of eminent domain. 

All discriminations by railroad companies in charges 
for carriage of freight or passengers; all concessions, 
drawbacks, or contracts for special rates are absolutely 
prohibited, but the same shall be open to all persons 
and corporations alike. 

CONNECTICUT. 

A bureau of labor statistics is created by the Legis- 
lature of this State, controlled by a commissioner to 
be appointed by the governor. 

The commissioner shall collect information upon the 
subject of labor, its relation to capital, the proper 
homes for laborers, the earnings of laboring men and 
women, and the best means of promoting their mate- 
rial, moral, social and intellectual prospects. 

The commissioner shall each year report to the gov- 
ernor all the details relating to the business of his de- 
partment, and the report shall be printed for the use 
of the General Assembly. 

Whenever, upon the trialof any civil action, evi- 
dence offered is objected to as inadmissible, the court 
ou trying such action shall not admit such evidence 
subject to the objection, unless both parties agree that 
it be so admitted; but if either party shall request a 
decision, it shall be the duty of such court or commit- 
tee to pass upon such objection and admit or reject the 
testimony. 

In trials of any causes, civil or criminal, in the Supe- 
rior Court, counsel shall not be compelled to stand 
while conducting the examination or cross-examina- 
tion of a witness. 

Bounties payable out of the State treasury of Con- 
necticut are by law given to every person planting, 
protecting and cultivating elm, maple, tulip, ash, box- 
wood, oak, black walnut, hickory, apple, pear, or 
cherry trees, not more than sixty feet apart, for three 
years, along any public highway. 

Any person who unlawfully neglects or refuses to 
support his wife or children shall, unless he can show 
to the court that owing to physical incapacity or other 
good cause, he is unable to furnish such support, be 
committed to the work-house or county jail, and sen- 
tenced to hard labor for not more than sixty days; but 
the court before which such conviction is had may, in 
lieu of the penalty, accept a bond with good security, 
conditioned for the support of the wife, child, or chil- 
dren for six months from and after the date of such 
conviction. 

An act concerning agricultural fairs forbids the sale 
of spirituous liquors or any species of gambling on the 
ground of any incorporated agricultural society during 
a fair. A compliance with this act is a condition 


precedent to the reception of the State appropriation 
to said society. 

An act relating to charitable uses provides that all 
estates that have been or shall be granted for the pre- 
servation, care or maintenance of any cemetery, lot 
or monument thereon shall forever remain to the uses 
to which they shall have been or may thereafter be 











granted, according to the true intent, and to no other 
use whatever. 

An act to prevent discrimination in freight rates, 
provides that freight charges by railroad companies 
for shorter distances shall not exceed the same rate 
for longer distances under similar circumstances. 

A penalty of two hundred dollars is imposed for a 
violation of this act, recoverable by the party ag- 
grieved in an action for his own use, or to the use of 
the State by the attorney of the Commonwealth, in ad- 
dition to the damages otherwise sustained by the vio- 
lation of said act. 

DELAWARE. 

The Legislature of Delaware met on the 6th of Janu- 
ary, 1885, in general session, and passed 233 general and 
local acts, and 51 joint resolutions. 

Most of this legislation consisted in amendments to 
former local enactments. One, to prevent the spread 
of contagious or other infectious diseases, pleuro-pneu- 
monia, etc., among the cattle of Delaware, authorizes 
the governor to issue his proclamation of the exist- 
ence of said disease in the State, warning all persons 
to seclude all animals in their possession afflicted with 
the disease, and place the farm on which such disease 
exists under quarantine; to prevent the removal of all 
infected animals within the State, and to prevent the 
entry of any such therein. Regulations shall be adopted 
for the inspection and examination and destruction of 
animals affected with such disease, provided that no 
animal shall be destroyed unless first examined by a 
medical or veterinary practi: ioner in the employ of the 
governor or the United States commissioner of agri- 
culture. 

In case of the destruction of diseased animals, the 
governor shall appoiut three judicious and impartial 
persons of this State to view and assess the real value 
of such cattle in money when so affected, provided 
that such valuation shall not exceed the sum of fifty 
dollars per head. Where cattle have been destroyed 
as hereinbefore provided, upon a certificate of such as- 
sessment of value, signed and attested by said assessor 
or a majority, and approved by the governor, the State 
treasurer is authorized upon the presentation by the 
owner of such certificate to pay to such owner two- 
thirds of the aggregate assessment upon said cattle so 
destroyed. 

The Legislature of Delaware at its last session 
granted thirty-two divorces. That occurrence would 
seem to be somewhat persuasive that the marital rela- 
tions in that gallant revolutionary little State were 
not just now altogether as congenial and harmonious 
as formerly. 

FLORIDA. 

An important act, entitled an act to dissolve mu- 
nicipal corporations under circumstances set out 
therein, and to provide provisional governments for 
the same, declares that whenever any city or town in 
Florida incorporated under the act of 1869 becomes in- 
debted to the amount of two hundred thousand dol- 
lars, and defaults in the payment of interest thereon, 
then the charter of such city or town is hereby re- 
pealed and the corporation thereof dissolved. 

Immediately upon the passage of this act the gover- 
nor shall issue his proclamation of such fact, and 
transmit the same, with a certified copy of this act, to 
the mayor of each and every incorporated city and 
town in Florida, and immediately after the expiration 
of fifteen days from the date of the issuance of such 
proclamation it shall be the duty of the governor to as- 
certain and declare by proclamation what corpora- 
tions come within the law, and the proclamation is 
made conclusive evidence of the required facts. The 
dissolved corporations are declared provisional mu- 
nicipalities, to be governed by a board of seven com- 
missioners to be appointed by the governor, who shall 
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govern the same in accordance with laws and ordi- 
nances theretofore existing until repealed. It is made 
the duty of the commissioners immediately to levy a 
sufficient tax, in addition to other necessary taxes now 
required by law, to pay off the matured coupons of the 
bonds of such city and other matured indebtedness; 
provided however that no claim against such city In 
existence at the time of the approval of this act shall 
be paid until reduced to judgment, unless said board 
is satisfied of the justness and legality of the same. 
The commissioners must likewise levy a special annual 
tax to meet the accruing annual interest of the bonds 
of said city. 

Another act, to prevent excessive rates of tariff over 
any telegraph cable company in the State of Florida 
provides that after the passage of this enactment no 
telegraph cable company, and no company transmit- 
ting telegraphic messages in Florida, shall charge and 
collect more than four cents per word for the first ten 
words, exclusive of the date, address and signature of 
any message transmitted over any ocean or cable tele- 
graph line a distance of one hundred miles; two cents 
per word for every additional word within the State 
of Florida. Proportionate rates for any greater or less 
number of miles that any message is transmitted. 
Not more than two cents per word for the first ten 
words for any message over any land telegraph line 
within the State for the tirst hundred miles; one cent 
per word for every additional word of any message for 
the same number of miles in the State of Florida. Pro- 
portionate rates for any greater or less number of miles 
that any message is transmitted. A violation of any of 
the provisions of this act is declared a misdemeanor, 
punished by fine or imprisonment, or both. 

An act allows parties to testify in cases of divorce or 
alimony, but no judgment or decree shall be granted 
in any such case upon the testimony of the husband 
and wife alone. 

An act to make service upon railroad and other cor- 
porations and companies therein mentioned provides 
that in any action in law or equity in Florida against 
any railroad, telegraph or other corporation, operat- 
ing in said State, service of process upon any business 
agent of such corporation or company in the county in 
which the action may arise shall be sufficient ser- 
vice for any court having jurisdiction to entertain the 


same. 
GEORGIA. 


The Legislature of Georgia met in December, 1884, 
and held its regular constitutional session of forty 
days, and then by the requisite vote adjourned to 
July, 1885. I have not been favored with a copy of its 
last session’s acts, but lam informed by my brother 
on the General Council from Georgia that they con- 
tained no noteworthy changes in the statute law on 
points of general interest, and nothing worthy of ref- 
erence to the American Bar Association. 1t might 
however be just to cite the commendable spirit and 
strong desire which Georgia has evinced in her late 
legislation to repress and extirpate many of the popu- 
lar and growing vices of the day by taxation. The 
license tax for selling vinous and spirituous liquors is 
largely increased. That upon all dealers in pistols, 
toy-pistols, revolvers, dirks and bowie knives, in- 
creased one hundred dollars for each and every place 
of business in each and every county where the same 
are sold. Fach individual, firm, their agents or em- 
ployees, engaged in the business of selling or buying 
farm products for future delivery, familiarly known 
as “futures,"’ are required to pay atax of five hun- 
dred dollars each per annum to the tax collector of 
every county where such business is carried on. 


ILLINOIS. 


The Legislature of Illinois met in regular session, 
and passed several enactments of importance. The 





provision in the Criminal Code defining the crime of 
burglary, and fixing its punishment in the peniten- 
tiary at from one to twenty years, was amended in 
one or two important points. The amendment pro- 
vides that if the entry is made in the dwelling-house 
with intent to commit certain enumerated crimes the 
punishment shall not be less than five years, and if at 
the time of committing the offense the offender shall 
be found with any deadly weapons, drug or anesthetic 
upon his person, or in his possession, he shall upon 
conviction be punished in the penitentiary for any 
term of years—not less than five. This, it will be 
perceived, may practically include a sentence for 
life. 

Another amendment of the Criminal Code seems of 
stillmore importance as tending to dispense with the 
frequent and growing delays in the trial of criminals, 
and thereby often defeating the prompt punishment 
of crime. 1t provides that when an affidavit is made 
for a continuance on the ground of the absence of a 
material witness, the opposite side shall not, in order 
to prevent a continuance, be compelled to admit the 
absolute truth of the matter set up in the affidavit for 
the continuance, but only that such absent witness, if 
present, would testify as alleged in the affidavit; and 
if so admitted, no continuance shall be granted, but 
the case shall go to trial, and the party admitting the 
same shall be permitted to controvert the statement 
contained in such affidavit by other evidence, or to 
impeach such absent witness to the same extent as if 
he were personally present: Provided that the court 
may in its discretion require the opposite party to ad- 
mit the truth of the matter alleged in the affidavit ab- 
solutely, when from the nature of the case he may be 
of opinion the ends of justice require it; and that the 
act shall not apply to continuances applied for at the 
same term at which the indictment is found or the in- 
dictment filed. 

The act in regard to the ‘‘appellate courts,’’ which 
in Illinois are the intermediate courts between the Su- 
preme Court and the Circuit Courts, has been amended 
so that all opinions or decisions of said court upon the 
final hearing of any cause shall be reduced to writing 
by the court, briefly giving therein the reason for such 
opinion or decision. But such opinion is not of bind- 
ing authority in any case except the one in which it is 
filed. 

Prior to this amendment the appellate court gave no 
opinions in cases of affirmance, and only made public 
their reasons for their reversal of the decision of the 
court below. It may be stated in this connection as 
the opinion of the Illinois Bar that the establishment 
of the appellate courts has admirably accomplished its 
object in relieving the hitherto overcrowded dockets 
of the Supreme Court. 

It is confidently believed by some of our best and 
most distinguished men that legislative requirements 
upon State courts of last resort to write and report 
their opinions and decisions in every case, as is now 
done in the Supreme Court of the United States, 
would prove a wonderful stimulant to able, accurate 
and correct judgments. 

Important changes have been made in the election 
laws, with the view of additional safeguards around 
the purity and safety of the ballot and ballot-box. 

One act, general in its operation throughout the 
State, provides for small election precincts, not tocon- 
tain more than four hundred voters, for convenient, 
reputable and public polling places, aud the appoint- 
ment of the judges of the election and the clerks from 
different opposing political parties. 

Another act seeks to regulate the primary elections 
held by the political parties. The committee of any 
political party calling a primary election can take ad- 
vantage of this salutary law by passing a resolution 
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that the primary shall be conducted under its provis- 
ions. The most elaborate act however in relation to 
the subject of elections passed by the last Legislature 
of Illinois, is one that seeks especially to check the 
prevalent increasing and unblushing corruption in the 
conducting of the elections in our large cities. The pro- 
vision of this enactment will only be operative in those 
cities which voluntarily adopt it by vote. 

Such being the case, it is uncertain whether it will 
be ever carried into practical effect, and therefore it 
becomes unnecessary to give a synopsis of its elaborate 
aud complicated details. 


INDIANA. 


An act concerning the ownership and alienation of 
real estate by aliens provides that all aliens residing in 
the State of Indiana, who shall have declared their in- 
tention to become citizens of the United States con- 
formably to the laws thereof, may acquire and hold 
real estate in like manner as citizens of that State. 

Aliens cannot take or hold land except by de- 
vise or grant. They may convey the same at any time 
within five years thereafter, and no longer; and all 
land so left and remaining unconveyed at the end of 
five years shall escheat to the State. 

Telegraph and telephone companies are prohibited 
from discriminating between patrons, under heavy 
penalties, provided that arrangements may be made 
with publishers of newspapers for transmission of in- 
telligence of general and public interest, and that com- 
munication for and from officers of justice shall take 
precedence of all others. 

An act to prohibit the importation and migration of 
aliens, foreigners and others, under contract or agree- 
ment to perform labor within the State of Indiana, 
declares that from and after the passage of the act 
all contracts or agreements, express or implied, 
between any person, company or corporation, and any 
foreigner or alien to perform labor or service in Indi- 
ana prior to their migration to the United States, 
shall be utterly null and void, and the violation of any 
of the provisions of this act is made a misde- 
meanor. 

This enactment follows, and is in exact accordance 
with a similar one of Congress on the same subject 
already cited. 

This legislation is somewhat novel in the United 
States. It is supposed to have originated in an effort 
to suppress the recent extraordinary strikes by for- 
eign laborers in large mining and manufacturing es- 
tablishments in Ohio and other western States. Some 
of these recent fearfully destructive popular outbreaks 
and strikes originated and were led, as was stated by 
the public press, by foreign labor, which a few years 
ago was employed abroad at decreased wages, and 
brought here to take the place of American labor then 
upon a revolt for a reduction of their wages. This 
foreign labor, at that time content to receive lower 
wages, supplied the places of American laborers, who 
were then ona strike; but a few years after the for- 
eign labor itself demanded higher wages, and being 
refused, a most destructive strike followed, resulting 
in immense loss of property if not of human life. 

No conflict should ever occur between capital and 
labor at this advanced age of the world. Negotiation 
has supplanted physical conflict. The interest of both 
requires amity and peace. Let there be no discord 
between dependent interests. Let neither capital or 
labor ever become unjust, oppressive, suspicious or 
hard to each other. The only divinity which was ever 
clothed in humanity in this world was the embodi- 
ment of Love. He was ourexemplar and elder brother. 
He said: ‘The laborer is worthy of his hire,’’ and 
“The master must be just, as well as honest, to his 
servants.’’ ‘‘ Do unto one another what ye would he 





should at all times do unto you,” then labor and capi- 
tal will have no more strikes, no more collisions. 

A stringent law was enacted on the subject of bri- 
bery at electious in any manner or form. It pre- 
scribes disfranchisement for not less than eight years 
as the minimum punishment on conviction, and pro- 
vides for the posting of a copy of the law at every 
election precinct upon every general election. 

Laws were passed providing for the erection of asy- 
lums for pauper children by the county authorities; 
for the education of poor children at public expense; 
the prohibition of the employment of children under 
twelve in any factory for the manufacture of tobacco 
or iron in any form, and prohibiting the working of 
children under twelve for more than eight hours a day 
in any factory. A legal friend from Indiana suggests 
that the fish, dog, sheep and bird law received their 
biennial indorsement. Inthe latter a nice point of 
international comity was suggested by the withdrawal 
of all statutory protection from the “ English spar- 
row.”’ 

The law of weights and measures was revised, and 
numerous additions made to the schedule. Among 
these is pop-corn, which is fixed at seventy pounds to 
the bushel. The weight of the non-explosive varieties 
remains at fifty-six. 

Iowa. 

My honored brother from the General Council for 
Iowa writes: 

“Des MoIneEs, 6—15, 1883. 

‘“*T am happy to say that fortunately our Assembly 
has not met since the winter of 1883-4, and hence there 
is nothing to report.” 

KENTUCKY. 

The Legislature of this old Commonwealth, tired 
out by a long and exhaustive session of many months 
in 1884, and perhaps not entirely persuaded of the wis- 
dom or general utility of much of their then legisla- 
tion, determined to hold no session since. 


KANSAS. 

By a recent enactment of the Legislature of Kansas, 
seduction under the promise of marriage of a female 
under twenty-one years of age, and of good reputa- 
tion, is made a felony, punishable upon conviction by 
confinement at hard labor in the penitentiary for a 
term not exceeding five years: Provided that the tes- 
timony of the woman alone shall not be sufficient evi- 
dence of a promise to marry. 

An act creating a board of pardons, defining their 
duties, and fixing their compensation, provides that 
the governor of Kansas shall, by and with the advice 
of the Senate, appoint three persons to constitute said 
board, one of whom shall be alawyer. 

The board is required to meet four times a year at 
the State capital to consider the advisability of par- 
doning or commuting the sentence of any convict con- 
fined in the penitentiary, referred to them by the gov- 
ernor, the warden, or physician, to which said board 
all applications for pardon shall be referred. The 
board are sworn before entering upon the duties of 
their office, and can recommend the pardon of any 
convict without petition, and hold their office at the 
pleasure of the governor. 

LOUISIANA. 

I am informed by my honored friend of the Gen- 
eral Council from Louisiana that no session of the 
Legislature of that State has been held during the past 


year. 
MAINE. 


A session of the Legislature of Maine was held dur- 
ing the past year, but my brother from Maine of the 
General Council writes: 

‘Tum happy to say that for once the Legislature of 
this State refrained from making any great changes in 
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the statutes. Perhaps the explanation is that a care- 
ful revision of the entire body of the statute law had 
been made the session before.” 

One or two enactments I think should be referred to. 

One act provides that persons obtaining a discharge 
in insolvency are exempt from arrest or imprisonment 
on the suit of creditors residing without the State, 
whose demands were in existence at the date of the 
commencement of the proceedings in insolvency. 

Another: In criminal cases courts may, on the appli- 
cation of the defendants, issue commissions for taking 
the deposition of a material witness. 

An act relating to the appointment of administra- 
tors in cases where wills have been lost or destroyed 
in estates interested in the French spoliation claims, 
authorizes the judge of probate having jurisdiction, 
on petition to appoint a special administrator to prose- 
cute the claim of such estate in the Court of Claims of 
the United States. 

The statute of limitations has been amended by a 
provision ‘‘ that no action shall be brought by any per- 
son whose cause of action has been barred by the law 
of any State, Territory or country while all the parties 
have resided therein,’’ overruling the old rule, that the 
lex fort governs the remedy. 





> 


JUDICIAL SALE—CAVEAT EMPTOR—SUBROG A- 
TION—RECORDING ACT. 


NEW YORK COURT OF APPEALS, JUNE 9, 1885. 
CLUTE V. EMMERICH. 

The maxim of caveat emptor applies to judicial sales. 

Plaintiffs purchased, in 1869, certain real estate sold under a 
judgment docketed in 1865, which was at the time incum- 
bered by a mortgage given in 1863. Subsequent to the re- 
covery of the judgment, the judgment debtor conveyed, 
and the property passed through several conveyances to 
the defendant, who acquired title in 1871, his grantor be- 
ing Marks Cottrell. The mortgage of 1863 had been taken 
up and a second mortgage given in 1866 by the then owner. 
In 1871 Marks Cottrell mortgaged the property, and with 
the proceeds paid off the second mortgage. In an action 
of ejectment, held, that the original mortgage of 1863 had 
been kept alive and was still a prior lien upon the prop- 
erty as against the plaintiff, whose title depended upon 
the judgment of 1865, and that the rights of the parties 
should be adjusted accordingly. 


i from judgment of General Term, first de- 
partment, affirming a judgment rendered upon a 
trial by the court without a jury. 


T. J. Clute, for appellant. 
B. Skaats, for respondent. 








Fincu, J. Very numerous answers to the carefu 
and elaborate opinion of Daniels, J., at the Special 
Term, and which the General Term approved and 
adopted, have been presented for our consideration, 
and fortified by a copious citation of authorities. Se” 
lecting out those which seem most plausible and are 
confidently urged, we may confine what needs to be 
said to their discussion without useless repetition of 
the argument which has thus far prevailed. 

1. The judgment rendered is criticised,as an indirect 
violation of the recording acts. That Mrs. Clute 
bought the property at a sale on execution, when the 
prior Chamberlain mortgage was discharged of record ; 
that she became such purchaser in good faith and for 
value, as the trial court expressly found; and that a 
practical revival of the satisfied mortgage sweeps away 
the protection of the record, and works gross injus- 
tice to one who has trusted to it, is the substantial ar- 
gument made. But we do not see that the recording 
acts affect the question. Whatever of good faith at- 





tended Mrs. Clute’s purchase at the execution sale, 
she could gain by it no betteror stronger right than 
the creditor would have got if he had been the pur- 
chaser. Frost v. Yonkers Savings Bank, 70 N. Y. 553; 
S. C., 26 Am. Rep. 627. She took only what the judg- 
ment could give, and bought at the peril of disappoint- 
ment asto the existence or scope of its lien. The 
maxim of caveat emptor applied to her purchase, and 
she has no ground of complaint if she is given an in- 
terest in the land precisely commensurate with the 
actual lien of the judgment under which she bought. 
The record told herthat such lien was only upon 
Hall’s equity of redemption, and was subject, when 
obtained, to the prior Chamberlain mortgage. The 
judgment creditor had no equitable right to any thing 
more. If more came by an enlargement of the lien, 
that was simply the creditor's good fortune; if it did 
not so come, the good fortune vanished, but no right 
of the creditor was invaded. Mrs. Clute’s purchase 
therefore gave her, outside of her legal right, no equity 
to have the property freed from the incumbrance to 
which the judgment itself was subject. Her struggle 
is to retain the benefit of an accidental and unin- 
tended extension of the judgment lien, to which she 
was inno way equitably entitled, at the expense of 
others acting in ignorance and through mistake. 

2. It is further contended that the judgment ap- 
pealed from carries the doctrine of subrogation be- 
yond any recognized limit; that the savings bank hold- 
ing the final mortgage was a mere volunteer, advanc- 
ing its money without compulsion or necessity; and 
that it was error to make the mortgage as the final 
form of a continuous debt alien upon the premises, 
having priority over the sheriff's deed. Two cases are 
specially relied on asthe basis of this contention. 
Marvin v. Vedder, 5 Cow. 671; Banta v. Garmo, 1 
Sandf. Ch. 383. They hold that a mere volunteer can- 
not be subrogated, and we have quite recently admit- 
ted the doctrine tobe sound. Acerv. Hotchkiss, 97 N. 
Y. 403. But it is not the savings bank which is invok- 
ing equitable interference. It isnot even a party to 
this action, although benefit may result to it from jus- 
tice done to others. The defendant,sued in ejectment 
and certain to lose his land, resists the claim of mesne 
profits and the complete recovery sought, by himself 
invoking the doctrine of subrogation. It is Emmer- 
ich and his grantors who have paid the interest upon 
the outstanding incumbrance, in ignorance that the 
title had been sapped, and wasting their money with- 
out return, and it isthe defendant who brings his 
trouble into equity and seeks its aid. He is no mere 
volunteer. He was in possession of the land as owner, 
supposing his title to be perfect. He had covenanted 
to pay the bank mortgage and parted with his money 
in good faith and to protect his title. In no sense 
were his payments voluntary, andin every particular 
he stood within the rule of subrogation. But it is 
said that he could defend against his covenant as it 
respects any future liability by reason of his eviction, 
Dunning v. Leavitt, 85 N. Y. 35; 8. C., 39 Am. Rep. 
617; and so the amount unpaid cannot be made a lien 
for his benefit. Possibly he might so defend; but is 
he bound to setup such defense and repudiate his 
covenant for the pure profit and benefit of a plaintiff 
having no equitable right to such profit? If Emmer- 
ich can escape his liability by two modes of procedure; 
one of which throws the loss where it belongs, and the 
other lands it upon innocent parties, may he not 
choose the former? If he decides to abide by his cove- 
nant and not resist it, at least the plaintiff may not 
complain. But Emmerich by his deed obtained all 
the right of Marks Cottrell, and he at all events re- 
mains liable upon his bond tothe bank, and himself 
paid off the Pearsall mortgage with the new loan, and 
his equity has become defendant’s. 
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3. It is said that Marks cottrell had actual notice of 
plaintiff's title before he paid off the Pearsall mort- 
gage, and that defendant had such notice in 1874. The 
findings are to that effect, but they show also that 
each party had no such actual knowledge until after 
their conveyances were. taken and they had become 
bound by their covenants to pay off the mortgage in- 
cumbrance. The contention amounts to this, that 
they were bound to repudiate their covenants and 
throwthe loss upon innocent third parties for the 
benefit of one whose sole right was subject in equity 
to the payment of the debt. 

4. But it is added, that Marks Cottrell, after the 
sheriff's deed to Mrs. Clute, had nothing to convey and 
could not transfer any right or title to Denis Cottrell 
which might pass to the defendant; and that Marks 
Cottrell could not indirectly, by mortgage upon land 
which he did not own, cut off Mrs. Clute’s title. All 
this assumes that her title was something more than 
it really was, and puts its accidental and mistaken ex- 
tension in the place and stead of its real lien. Marks 
Cottrell was in possession when he conveyed to Denis, 
and his deed was at least effective to transfer that pos- 
session and whatever equitable rights he had as against 
the legal title obtained by plaintiff. That legal title is 
not here assailed or destroyed. Equity has simply 
taken its measure, and allowed it to prevail to its law 
ful extent, and in justice to the complaining parties, 
compelled it to operate solely within its own proper 
and just boundaries. 

5. It is also insisted both as to Mrs. Hyde and Marks 
Cottrell as wellasto defendant that they had cove- 
nanted and agreed to pay off the mortgage debt, and 
that one cannot be subrogated to a debt for which he 
is primarily liable, and which it is his duty to pay. 
That is only another mode of saying that one cannot 
be subrogated who has no equity, and is quite true 
without affecting the case here presented. It was not 
their duty to pay as against the judgment creditor, and 
it was his duty and his debt if he became owner under 
the judgment. As between these grantees and the 
creditor, the mortgage debt was the prior lien and to 
be taken out of the land, leaving the judgment to take 
the residue; and in no just sense can it be said, as 
against one claiming under the judgment, that the 
owners of the fee were bound to pay off the incum- 
brance. While they had agreed to do so as to other 
parties, and as to them were primarily liable, they 
stood in no such relation to the plaintiffand owed her 
no such duty. 

The foregoing are the principal objections taken to 
the conclusions of the court below. There were many 
others but largely dependent upon those discussed. 
The general principles involved in the decision have 
been sufficiently vindicated by the opinion of the 
Special Term, to which we have already referred. 

The judgment should be affirmed, with costs. 


All concur. 
—_——____¢—____. 


EJECTMENT BY SOLE HEIR — AFTER PROBATE 
OF WILL. 
WISCONSIN SUPREME COURT, JUNE 1, 1885. 


NEWMAN V. WATERMAN.* 

A child and sole heir-at-law, for whom a testator has failed 
to provide by reason of mistake or accident, cannot, after 
the affirmance of an order admitting the will to probate, 
maintain an action of ejectment against the devisee 
named in such will to recover land devised thereby . 

| eae from Circuit Court, Clark county. 





"#8. C., 23 Northwestern Reporter, 606. 








Ejectment. Solomon W. Newman died November 
20, 1881, seised of the land in question. The plaintiff 
was his son by his first wife, and at the time of his 
father’s death was his only surviving heir- at-law, and 
as such claims to be the owner in fee-simple absolute, 
and lawfully entitled to the immediate possession of the 
land in question. The action was commenced and tried 
in the Circuit Court for Clark county, in which county 
deceased resided at the time of his death, and in which 
county the land is situated. The complaint isin the 
usual form. The answer is a general denial. The 
mother of the defendants married the deceased about 
1868. She was a widow at the time,and had seven 
children—the youngest being the defendant Delia E. 
Waterman, who was then about seven years of age. 
Delia lived with her mother and the deceased until 
February, 188), when her mother died, and then she 
continued to live with her stepfather until he died. 
She claims title to the land as sole devisee in the last 
will and testament of the deceased. 

On the trial the plaintiff offered ‘‘in evidence the 
will and probate, and all the papers connected with 
the probate of the will.’’ They were admitted. From 
the will and probate record so admitted it appears that 
the will was executed September 24, 1881. That the 
disposing portion of the will was in these words: 
“After the payment of all my just debts and funeral 
expenses, I give, devise and bequeath to my step- 
daughter, Delia E. Waterman,all the rest,residue and re- 
mainder of all my estate, both real and personal.’’ That 
the requisite proceedings being taken and had, and the 
requisite notices given, the will was admitted to pro- 
bate in the County Court for Clark county, February 
7, 1882, by judgment or decree in the usual form, in 
which it was, among other things, “ ordered that the 
said last will and testament, and the proofs and ex- 
aminatious taken in respect to the same, be recorded ; 
and that the said last will and testament be admitted 
to probate, and the same be and hereby is established 
asa valid will.” That from that judgment of the 
Probate Court the plaintiffin this action appealed to 
the Circuit Court for Clark county, and the record of 
the County Court in the matter, and the appeal pa- 
pers, were filed with the clerk of said last-mentioned 
court, April 13, 1882. That thereupon such proceed- 
ings were had in said matter of probate in said Circuit 
Court, on said appeal, that March 14, 1883, at a Gen- 
eral l'erm of said Circuit Court, judgment was entered 
therein to the effect following, to-wit: ‘‘The appeal 
of Orville F. Newman from the decree of the County 
Court of Clark county, dated February 7, 1882, ad- 
mitting the will of said Solomon W. Newman to pro- 
bate, and establishing the same as a valid will, being 
regularly on the calendar at said term, and having 
been reached in its order, and a trial having been had, 
und proofs taken before the court, offered by the pro- 
ponent of the will, Delia E. Waterman, and no proofs 
on behalf of said appellant Orville F. Newman being 
offered, and the court being fully advised: now on 
motion of Doolittle, Sturtevant and James O’Neil, 
counsel for the proponent of said will, Delia E. Water- 
man, it is ordered, adjudged and decreed that said 
judgment of said court, admitting said will to probate, 
be and the same is hereby affirmed, and said instru- 
ment is hereby allowed, and the probate thereof 
granted, as the last will and testament of Solomon W. 
Newman, deceased. Dated March 14, 1883.’’ There- 
upon the trial of this action proceeded, and a great 
mass of testimony was taken on both sides, which the 
plaintiff claims tended to prove that the testator made 
the will under the mistaken belief that the plaintiff 
was at that time dead; and that had it not been for 
such mistake he would not have made any will, or at 
most not such a will as he did make; but which the 
defendant's claim tended to prove, that although the 
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testator had said that he supposed the plaintiff was 
dead, yet that he made his will just as he would had 
he positively known at the time it was made that he 
was in factliving. The court nonsuited the plaintiff 
as against George A. Waterman. The court refused 
to direct a verdict for the defendant Delia E. Water- 
man. 

Under the charge of the court the jury answered 
two questions submitted to them to the effect: (1) At 
the time when Solomon W. Newman made his will he 
did not understand that his son Orville might be 
alive. (2) Understanding that his son Orville might 
be alive, he would not have made the willas he did 
make it. The jury also found a general verdict for 
the plaintiff. Thereupon the counsel for the defend- 
ant Delia E. Waterman moved the court to set aside 
the verdict and fora new trial, on the grounds that 
it was insufficient to base a judgment upon it; and 
against the evidence; and contrary to law; and for 
errors on the trial. Which motion being denied, the 
defendant Delia E. Waterman excepted. From thig 
judgment entered upon the verdict the defendant 
Delia E. Waterman brings this appeal. 


B. F. French and R. J. Mac Bride, for responent. 

James O’ Neil and L. A. Doolittle, for appellant. 

Cassopay, J. Inejectment the party having the 
legal title, with the right of immediate possession, 
must prevail. As sole heir-at-law of his father, the 
plaintiff claims such title and right of possession. Both 
are denied. Had the father died intestate,the plaintiff's 
claim would have been manifest. Then he would 
have shown a right to the possession ‘‘as heir.’’ Sec- 
tion 3079, Rev. St. But the father did not die intestate. 
It is admitted that he left a will. By the will he gave, 
devised and bequeathed all his estate, both real and 
personal, to his stepdaughter, one of the defendants. 
The will was proved in the County Court, and was by 
that court admitted to probate, established as a valid 
will and ordered to be recorded. From that judg- 
ment of the Probate Court the plaintiff appealed to the 
Circuit Court. Upon the trial of that appeal the will 
was re-provedin solemn form, and thereupon it was 
ordered, adjudged and decreed by the Circuit Court 
that the judgment of the County Court admitting the 
will to probate be and the same was thereby affirmed, 
and the instrument was thereby allowed, and the pro- 
bate thereof granted, as the last will and testament of 
said deceased. 

The serious question here presented is as to the ef- 
fect of that judgment upon this action. At common 
law the probate of a will was conclusive as tothe per- 
sonal property, but was no evidence as to the execution 
or validity of the will, so far as it affected real prop- 
erty. 1 Dan. Ch. Pr. 877; Abb. Tr. Fv.110. At com- 
mon law, and as to real estate, the will itself, on being 
proved, in an action of ejectment or other suit affect- 
ing the title to realty, becomes a muniment of title. 
Colton v. Ross, 2 Paige Ch. 396; Bowen v. Idley, 6id. 46; 
Brady v. McCosker, 1 N. Y. 214; Boylan ads. Meeker, 28 
N. J. L. 274, 303. But that has been changed by statute 
in England as well as several of the States. 1 Dan. 
Ch. Pr. 877; 1 Jarm. 50; Abb. Tr. Ev., p. 110, subd. 60. 
In this State no will is effectual to pass either real or 
personal estate unless it has been duly proved and al- 
lowed in the County Court, as provided by the stat- 
utes, or on appeal in the Circuit Court, or in 
the Supreme Court (exceptas to wills proved and al- 
lowed outside of the State), and the probate of a will 
of real or personal estate, as provided in our statutes, 
is expressly made “conclusive as to its due execution.” 
Section 2294. When proved and allowed, a certificate 
thereof is to be indursed thereon, or annexed, signed 
by the judge of the County Court, and attested by the 
seal of such court. Suchattested copy of every will 








devising lands or any interest therein, and of the pro- 
bate thereof, is to be recorded in the office of the reg- 
ister of deeds. Section 2296. This indicates that the 
certified and attested copy of the will is to be treated 
as a_conveyance. 

Another section of the statute declares ‘“‘ that every 
devise of land in any will shall be construed to con- 
vey all the estate of the devisor therein, which he 
could lawfully devise, unless it shall appear by the will 
that the devisor intends to convey a less estate.’’ Sec- 
tion 2278. Under this section it has in effect been held 
that where there is an absolute, unconditional devise, 
the devisee takes at once on the death of the testator. 
In re Pierce, 56 Wis. 560; Schriver v. Meyer, 57 Am. 
Dec. 634; Abbott v. Pratt, 16 Vt. 626. This may in- 
clude lands acquired after making the will (§ 2279) and 
the homestead (§ 2280). Ferguson v. Mason, 60 Wis. 
387. In the case before us there is no intervening es- 
tate. The devise to the stepdaughter is direct, abso- 
lute, and unconditioned. She therefore, assole devi- 
see, took the legal title to the real estate in question 
at once on the death of the testator. Thus her right 
and title to the land iu question became complete at 
law before the commencement of this action. The 
probate of the will being made by statute ** conclusive 
as to its due execution,”’ as well in respect to real es- 
tate as personal property, and the plaintiff, as heir, 
having appeared in the probate proceedings, thus giv- 
ing to that court complete jurisdiction, it would seem 
that he can no longer have any standing in an action 
of ejectment to try the naked legal title, unless his 
right to do so was in some way saved by statute. The 
conclusiveness of judgments of probate has often been 
declared, and cannot reasonably be questioned. Ar- 
cher v. Meadows, 33 Wis. 166; Freem. Judg., §§ 319a, 
608. 
Was the plaintiff's right to maintain this action 
against the devisee, notwithstanding the probate of 
the will, saved by statute? There is no claim that the 
will was ever revoked in any of the ways designated 
in section 2290 (dn re Ladd, 60 Wis. 190), nor that there 
was ever any ‘“‘revocation implied by law from subse- 
quent changes in the condition of circumstances of 
the testator,” as therein excepted. Were it claimed 
that the will in question had been revoked in any of 
the ways mentioned in that section, or by implication 
of law, the question would arise whether the party al- 
leging such revocation was not bound to avail himself 
of the objection in the probate proceedings, or be for- 
ever precluded from attacking the will collaterally on 
any such ground? According to Mr. Freeman he 
would. Section 608. It has been held that the pro- 
bate of a will could not be collaterally avoide l on the 
ground that the will wasa forgery. Id.; Moore v. Tan- 
ner, 5'T. B. Mon. 45; Rex v. Vincent, 1 Strange, 481; 
Allen vy. Dundas, 3 Durnf. & E. 125; Priestman v. 
Thomas, 9 Prob. Div. 210. So it has been held that it 
could not be collaterally avoided on the ground that 
the will so admitted to probate had been procured by 
fraud or undue influence (Archer v. Meadows, 33 Wis. 
167), nor that it had been revoked by the subsequent 
execution of another will (Id.; Davis v. Gaines, 104 
U. S. 386, and cases there cited; but see Waters v. 
Stickney, 12 Allen 1, and cases there cited); not collat- 
erally impeached on any other ground (Vanderpcol v. 
Van Valkenburgh, 6 N. Y. 190), nor set aside by a pro- 
ceeding in chancery. Archer v. Meadows, 33 Wis. 166; 
Cotton v. Ross, 2 Paige Ch. 396; Bowen v. Jdley, 6 id. 
46; Brady v. McCosker, 1 N. Y. 214; Priestman v. 
Thomas, supra. But see cases cited in Waters v. Stick- 
ney, supra, and Harris yv. Tisereau, 52 Ga. 153, where 
after making his will the testator has a child born to 
him for whom no provision is made therein, such child 
has the same share in the testator’s estate as if he had 
died intestate, aud the share of such child shall be as- 
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signed to him as provided by law in case of intestate 
estates, unless it be apparent from the will that it was 
the intention of the testator that no provision should 
be made for such child. Section 2286, Rev. Stat.; 
Bresee v. Stiles, 22 Wis. 120; Bowen v. Howie, 18 Rep. 
721; Chicago, etc., R. Co. v. Wasserman, 22 Fed. Rep. 
872; Willard’s Estate, 68 Penn. St. 327; Talbird v. Bell, 
1 Desaus. 592; Fiolloman v. Copeland, 10 Ga. 79; Pot- 
ter v. Brown, 11 R. 1. 232; Waierman v. Hawkins, 68 
Me. 156; Evans v. Anderson, 15 Ohio St. 324. 

The claim here is that the testator omitted to pro- 
vide in his will for the plaintiff, and that it ‘‘ appears”’ 
from the oral evidence taken on the trial in this action 
“that such omission was not intentional, but was 
made by mistake or accident,’’ and hence that the 
plaintiff is entitled to ‘‘ have the same share in the es- 
tate of the testator as if he had died intestate, to be 
assigned as provided in the preceding (§ 2286) section.” 
Section 2287; Wilson v. Fosket, 6 Metc. 400; S. C., 39 
Am. Dec. 736; Converse v. Wales, 4 Allen, 512; Doane 
v. Lake, 32 Me. 268; 8. C., 52 Am. Dec. 654; Gifford v. 
Dyer, 2 R. I. 99; S. C., 57 Am. Dec. 708; Ramsdill v. 
Wentworth, 101 Mass. 125; S. C., 106 id. 820; Buck- 
ley v. Gerard, 123 id. 8; Case v. Yowng, 3 Minn. 209 
(Gil. 140); Pearson v. Pearson, 46 Cal. 609; Wilder v. 
Thayer, 97 Mass. 439; Hurley v. O'Sullivan, 137 id. 
86. The ‘‘mistake or accident’? here mentioned 
manifestly need not appeur upon the face of the will 
itself, as in the preceding section. This has been held 
in several of the cases cited. Some have apparently 
held the other way, but under different statutes. (Gif- 
ford v. Dyer, 2 R. 1. 99; S. C., 57 Am. Dee. 708; Weth- 
erall v. Harris, 51 Mo. 65; Bush v. Lindsey, 44 Cal. 
121. 

The question recurs, at what stage of the proceed- 
ings, and in what form, must such unintentional omis- 
sion be made to appear? Can the heir who has reached 
his majority, after having appeared in the probate 
proceedings and allowed judgment admitting the 
will to probate without objection, raise the question 
for the first time in an action of ejectment against the 
devisee? It will be observed that under each of these 
sections such omitted heir is to “have the same share 
in the estate of the testator as if he had died intestate, 
to be assigned ’’ ‘‘ to him, as provided by law in case 
of intestate estates.’’ Sections 2286, 2287. ‘‘ When any 
share of the estate of a testator shall be assigned,” as 
provided ineither of those sections, the same shall 
first be taken from the estate not disposed of by the 
will, if any; if that shall not be sufficient, as much as 
shall be necessary shall be taken from all the devisees 
or legatees, in proportion to the value of the estate 
they may respectively receive under the will, unless 
the obvious intention of the testator in relation to 
some specific devise or bequest, or other provision in 
the will, would thereby be defeated; in which case 
such specific devise, legacy or provision may be ex- 
empted from such apportionment, and a different ap- 
portionment may be adopted in the discretion of the 
County Court.’’ Section 2288, Rev. Stat. The share 
of the estate which is to be assigned to the omitted 
child of the testator as if he had died intestate, as pro- 
vided by law in case of intestate estates, under sec- 
tions 2286, 2287, is evidently to be so assigned by an ‘“‘or- 
der or judgment" of the ‘‘ County Court.’’ Sections 
3940-3955. That such assignment to such omitted child 
is, in contemplation of the statutes, to be made by the 
County Court, is quite apparent from other sections, 
which provide in effect that ‘‘when the estate given 
by any will shall be liable for the payment of debts 
and expenses, as mentioned in”’ section 8864, or is lia- 
ble to be taken to make up the share of a child omit- 
ted from the will, as provided in section 2286 or 2287. 
“The executor shall have the right to retain the pos- 
session of the same until such liability shall be settled 








by order of the County Court, and until the devises 
and legacies so liable shall be accordingly assigned by 
order of such court; and when the same can be prop- 
erly done, any devisee or legatee may make his claim 
to such court to have such liability settled, and his de- 
vise or legacy assigned to him.’’ Section 3865. Allthe 
devisees or legatees who shall, with the consent of the 
executor or otherwise have possession of the estate 
given to them by will, before such liability shall be 
settled by the County Court, shall hold the same sub- 
ject to the several liabilities mentioned in the preced- 
ing section, and shall be held to contribute according 
to their respective liabilities,” etc. Section 3866. ‘‘ The 
County Court may, by judgment for that purpose, set- 
tle the amount of the several liabilities as provided in 
the preceding sections, and adjudge how much and in 
what mannereach person shall contribute, and may 
issue execution to enforce its judgment as circum- 
stances may require. The claimant may also have a 
remedy by any proper action.”” Section 3868. 

The several sections of the _ statutes cited 
clearly contemplate that such after-born child or 
child omitted by the testator from his will through 
‘* mistake or accident,’’ shall have the remedies pro- 
vided for in the County Court. The remedies pro- 
vided are in the nature of settlements and partitions 
between several claimants, and assignments and dis. 
tributions of the estate. In case there are other heirs, 
or an heir-at-law, besides the one omitted, there must 
almost necessarily be adjustment and contribution. 
Such remedies are necessarily equitable in their nature 
and peculiarly within the province of the County 
Court. Brook v. Chuppell, 34 Wis. 405; Appeal of 
Schaeffner, 41 id. 260; Catlin v. Wheeler, 49 id. 507; S. 
C.,5 N. W. Rep. 935; Jn re Wilber, 52 Wis. 297; 8. C., 
9N. W. Rep. 162; Gardner v. Callaghan, 61 Wis. 91; 8. 
C., 20 N. W. Rep. 685. True the section of the stat- 
ute last cited also secures to the claimant ‘‘a remedy 
by any proper action.’’ But the additional remedy 
thus secured is after all limited to a‘ proper action.’’. 
Ejectment does not seem to be a proper action under 
any circumstances. Where the only heir of the testa- 
tor isa child born after making the will, or one who 
was unintentionally omitted therefrom through mis- 
take or accident, and for that reason claims the en- 
tire estate of the testator, and such claimant has 
reached his majority and has notice of the hearing, it 
would seem to be eminently proper that such claim 
should be presented and heard at the time of the ap- 
plication for probate, for if the claim should be estab- 
lished it would work a complete revocation of the 
whole will, or at least the disposing parts of the will, 
and render it entirely inoperative as a transfer of 
property. The fact whether there had or had not 
been such revocation can more appropriately be deter- 
mined at the hearing of the probate than any other 
atage of the proceedings. Certainly there are adjudica- 
tions where portions of a will have been admitted to 
probate, and other portions rejected altogether. But 
whether the claim must necessarily be presented at 
that stage of the proceedings, cr may be presented in 
the County Court, or by proper action after the will 
has been admitted to probate, are questions not neces- 
sarily before us, and upon which we express no opin- 
ion. 

In the case of Ladd’s Will, already mentioned,a class 
of cases was cited where the testator had been de- 
ceived by the legatee or devisee into the belief that he 
had done an act sufficient to revoke his will, when in 
fact he had not, and in which it was held, that al- 
though there was under the statute no revocation, yet 
in equity such legatee or devisee would be decreed to 
held the property as trustee for theheir. 60 Wis. 192, 
193. But we gave no opinion there on the subject, and 
give none here. In several of the cases cited the 
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claim was made on petition in the Probate Court, and 
some of them on the hearing of the probate in the first 
instance, or on appeal from the judgment of probate. 
Wilson v. Fosket, supra; Converse v. Wales, supra; 
Doane v. Lake, supra; Gifford v. Dyer, supra; Wil- 
lard’s Estate, supra; Wetherall v. Harris, supra; Hol- 
loman v. Copeland, supra. Some of the cases were in 
proceedings for partition or distribution. Ramsdill v. 
Wentworth, supra; Buckley v. Gerard, supra; Guitar 
v. Gordon, 17 Mo. 408; Clarkson vy. Clarkson, 8 Bush, 
655; Waterman v. Hawkins, supra; Pounds v. Dale, 
48 Mo. 270; Schneider v. Koester, 54 id. 500; Case v. 
Young, supra; Wilder v. Thayer, supra; Hurley v. 
O’Sullivan,supra. Some of the cases were by billsin 
equity to reach and obtain the distributive share of 
the claimant, or fora construction of the will, or to 
quiet title. Talbird v. Bell, supra; Gerrish v. Ger- 
rish, 8 Oreg. 351; Potter v. Brown, supra; Chicago, 
ete., R. Co. v. Wasserman, supra; Bowen v. Howie, 
supra; Brush v. Wilkins, 4 Johns. Ch. 506. One case 
was an action of debt upon the bond of the executor 
after having failed to pay as ordered by the Probate 
Court. Waterman v. Hawkins, supra. Breese v. Stiles, 
supra, was an action of ejectment brought by a devi- 
see against the after-born children and others; and 
the plaintiff was defeated on the ground that the pro- 
ceedings in the County Court as to the will and the es- 
tate were void as against the minors for want of juris- 
diction. To the same effect is Woodward v. Spiller, 25 
Am. Dee. 139. 

That the plaintiff has not mistaken his remedy, and 
may maintain ejectment, counsel cite and rely upon 
Evans v. Anderson, 15 Ohio St. 324. That was on de- 
murrer to the original petition to recover possession 
of lands. Whether the petition sought equitable re- 
lief, or was solely in the nature of ejectment, does not 
appear from the report; but we assume the latter. In 
that case the petitioner was born about five months 
after the death of the testator, and about two months 
after the will had been admitted to probate. The 
court expressly distinguished the case from one 
‘where the probate of the will is to be impeached or 
its validity is to be attacked on account of a defective 
execution, or on grounds that existed and were,.cog- 
nizable by the court when it was proved. In either 
case it must be done by direct contest, But it must be 
observed that there is a wide distinction between such 
a case and this. This will was promptly admitted to 
record. * * * The devisee held the title under a 
valid will, subject to the condition imposed by the 
statute that the will should become void on the birth 
of a subsequent child. The will was executed subject 
to the contingency of being avoided by the birth of 
a child. It was admitted to probate subject to the 
same contingency. The will was good until the birth 
of the child. If it had not been born alive it would 
still be good. By his birth the will became void.” 

It is very plain thatin that case, as held by this court 
in Breese v. Stiles, supra, the probate was void as 
against the unborn child for want of jurisdiction. In 
fact the opinion of the court ia the Ohio case is an au- 
thority against the maintenance of this action. Here 
the validity of the will and its probate is collaterally 
attacked and impeached ‘on grounds that existed and 
were cognizable by the court when it was proved; ” in 
which case it is there said, “it must be done by direct 
contest.’’ Ihave only found three adjudications in 
which actions of ejectment have been maintained in 
cases similar to this. Gage v. Gage, 29 N. H. 533; 
Smith v. Robertson, 89 N. Y. 555; Pearson v. Pearson, 
46 Cal. 609; S. C., 51 id. 120. . 

In the New Hampshire case the action was brought 
by the grantee of the omitted heir, and there were 
questions involved over which the Probate Court had 
no jurisdiction. Besides there existed in that State a 





statute which made the will absolutely void as to a 
child not named or referredto in the will, and was 
otherwise unlike our statutes as to the remedy. 

In the New York case here cited the action was 
brought in the interest of a child born after the mak- 
ing of the will, and only a month before the death of 
the testator, and under a statute expressly reserving 
the right of action as to real estate, and otherwise un- 
like ours. We cannot regard either of these cases as an 
authority against our view of this case. 

In the case of Pearson v. Pearson, supra, cited by 
counsel on another point, the plaintiff was born Octo- 
ber 10, 1850, and was the daughter of the testator anda 
former wife from whom he had been divorced. The 
testator made his will January 3, 1865, and died Janu- 
ary 10, 1865. The will was admitted to probate, and 
June 4, 1866, a decree of distribution was made. The 
plaintiff was not mentioned in the will; and her ac- 
tion was commenced and tried in 1871, and before she 
was twenty-one years of age. The judge writing the 
opinion discusses the question we have been consider- 
ing, and concluded: ‘‘ Iam therefore of opinion that if 
there was no surviving wife or other issue of the testa- 
tor than the plaintiff, she might maintain ejectment, 
if there be no pending administration of the estate.” 
46 Cal. 625. The opinion then went on to show that there 
was sufficient evidence that the testator left him surviv- 
ing a wife and six other children, who were the devisees 
in his will, and concluded that the plaintiff took title 
by descent, and became a tenant in common with the 
devisees. Page 627. The court then determined that 
the plaintiff was not estopped by the decree of distri- 
bution from claiming her share of the estate, because 
as to her it was void for want of jurisdiction over her 
person by reason of the failure to make the requisite 
service, or to give the requisite notice, or to secure the 
appearance of the plaintiff in the case. The cause was 
reversed, and on a retrial the plaintiff recovered under 
the statutes the undivided one-seventh of two-thirds 
of the demanded premises; and that judgment was af- 
firmed onappeal. S. C., 51 Cal. 120. 

The sections of the statutes of that State there un- 
der consideration were quite similar to our sections 
2286-2288; but their statutes did not seem to have the 
other provisions of our statutes cited, and did not con- 
tain a provision that if no person witbin one year after 
the probate of a will contested the same, or the valid- 
ity thereof, such probate should be conclusive; saving 
to infants, married women and persuns of unsound 
mind, a like period of one year after their respective 
disabilities should be removed. Wood Dig. Cal. St., 
pp. 394, 395, § 36 (1858); Code Civ. Proc. Cal., p. 352, § 
1333 (1872); 2 Hittell (1876), ($1333), 11333. In that 
case the action Was commenced and tried during the 
plaintiff's infancy; hence as to her the probate was not 
conclusive under the statute. The difference in the 
statutes of that State and ours seems to be sufficient 
to distinguish the two cases; but were it otherwise we 
should not be inclined to follow it in a case like this, 

The difficulty in maintaining an action of ejectment 
against the devisee to try the naked legal title ina 
case like this, under our statutes, seems to be mani- 
fest. The fact upon which it is sought to invalidate 
the will, and the probate of it existed, if at all, at the 
time of making the will, and was known to the plaint- 
iff at the time of the probate of the will. The evidence 
of its existence, if any, was entirely dehors the will 
and the record of its probate, and rested wholly in pa- 
rol. Independent of such evidence, the will was valid, 
and its probate conclusive upon the plaintiff. The 
fact relied upon to invalidate the will and probate was 
the alleged mistaken belief of the testator, at the time 
of executing the will, that his son was then dead. Had 
the testator known at that time that his son was then 
living, it is claimed that he would not have made any 
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will at all, or at most, a different one. By reason of 
such parol evidence of such mistaken notion then ex- 
isting wholly in the mind of the testator, it is claimed 
that the solemn act of dictating and executing the will 
followed by the still more solemn act of proving, and 
then re-proving the willin the presence of the plaint- 
iff, and the adjudication of probate remaining unim- 
peached, are each and all to be treated as absolutely 
null and void, even when the question arises collater- 
ally in an action at law to try the naked legal title. 
But wherein is such mistaken notion iu the mind of 
the testator at the time of executing the will more vic- 
ious and effectual against the judgment of probate 
than a misconception or false belief in the mind of 
such testator as to the friendship or enmity or overt 
acts of some of hischildren, induced by the fraud or 
undue influence of a devisee or legatee at or prior to 
the time of making the will? Yet as to such questions 
as this, this court has held the probate is conclusive 
against any collateral attack. 

As we have seen, other courts have gone still 
further, and held the probate conclusive against any 
collateral attack, as to the forgery of the will or the 
existence of alater will,or any of the enumerated 
grounds of revocation. Toallow such omitted child 
to take under the statutes of descent, when the testa 
tor has, by will in form, disposed of all his estate, both 
real and personal, and such will has been admitted to 
probate, so that the devisee’s right to the land has be- 
come as complete at law as a conveyance to him from 
the testator would have been, there must necessarily 
bea partial or absolute revocation of both the will and 
the probate. Ifthis can be done at all in a case like 
this, where the will has been admitted to probate, of 
which we express no opinion, it would seem that it 
should be done in some direct proceeding, or proced- 
ing calling into exercise the equitable powers of the 
court, and not by collateral attack in an action at law 
to try the naked legal title. Holden v. Meadows, 31 
Wis. 284; Archer v. Meadows, 33 id. 166; In re Holden, 
37 id. 98; Waters v. Stickney, 12 Allen, 1; Richardson v. 
Hazelton, 101 Mass. 108; Harris v. Tisereau, 52 Ga. 153; 
McArthur v. Scott, 115 U. S. 340, and cases there cited. 

The judgment of the Circuit Court is reversed, and 
the cause is remanded for a new trial. 


—__ > 


MARYLAND COURT OF APPEALS ABSTRACT.* 

STATUTE—WAREHOUSE RECEIPT — NEGOTIABLE IN- 
STRUMENT.—A receipt was given by A. S. B. & Co.,dated 
Nov. 2,1883,in the following terms: ‘* Received on stor- 
age in my canning house, from E.B.M.& Co.,seventeen 
hundred and tweuty cases, 3x tomatoes, my own pack- 
ing. Deliverable to orderof E. B. M. & Co., only on 
production of this receipt, properly indorsed.”” On 
demurrer to an indictment against A. S. B., for un- 
lawfully delivering to unauthorized persons the goods 
mentioned in said receipt, it was held that said re- 
ceipt was not a warehouse or storage receipt within 
the meaning of the act of 1876, ch. 262, which provides 
that all bills of lading, warehouse, elevator, or storage 
receipts, for goods and chattels of any kind stored or 
deposited, or acknowledged to be stored or deposited 
for any purpose in any warehouse, elevator or other 
place of storage or deposit in this State, ‘‘ shall be and 
they are hereby constituted and declared to be nego- 
tiable instruments and securities (unless it be provided 
in express terms to the contrary on the face thereof), 
in the same sense as bills of exchange and promissory 
notes, and full and complete title to the property in 
said instruments mentioned or described, and all 
rights and remedies incident to such title, or arising 





*To appear in 63 Maryland Reports. 








under or derivable from the said instruments, shall 
inure to and be vested in each and every bona fide 
holder thereof for value, altogether unaffected by any 
rights or equities whatsoever of or between the origi- 
nalor any other prior holders of or parties to the 
same, of which such bona fide bolder for value shall 
not have had actual notice at the time he became 
such.” It is clear, both from the language of the act 
itself, and the purposes for which it was passed, that 
the Legislature never meant to declare that a mere re- 
ceipt, issued by one engaged in the canning business, 
for goods canned by him, and which were to remain 
in his possession, subject to the order of the purchaser, 
should pass title to the goods as against all other per- 
sons, and should also be negotiable in the same sense 
as bills of exchange and promissory notes. Such a 
construction would in a measure repeal the well set- 
tled law of this State, which declares that no sale of 
personal property of which the vender remains in 
possession shall be valid except as between the par- 
ties, unless by a bill of sale or mortgage duly executed 
and recorded; and would destroy the safeguards, 
which the law has wisely thrown around the sales of 
personal property, for the protection of purchasers and 
creditors. Noact ought to be construed as making so 
sweeping an innovation, unless the intention of the 
Legislature is expressed in plain and unambiguous 
terms. The cases relied on by the appellant do not 
support its contention. Greenbaum Bros. & Co. v. 
Megibben,10 Bush (Ky.),419; Cochran v.Ripy,13 Bush, 
495; Bradwell v. Howard,77 Ill. 305; Price v. Wisconsin 
Marine and Fire Insurance Co., 43 Wis. 267; Mer- 
chants and Manufacturers Bank, etc. v. Hibbard, 48 
Mich. 123; Van Schoonhoven v. Curley, 86 N. Y. 
187; Tiedeman v. Knox, 53 Md. 614. The receipts is- 
sued in these cases were warehouse receipts, and the 
courts were dealing with the rights of parties under 
such receipts. In Cochran v. Ripy, 13 Bush, 
495, so strongly relied on in argument, and in 
which it was held that a warehouseman may 
give a receipt for his own goods stored in his 
warehouse, the decision was based on the provisions 
of the Kentucky statute. In speaking of this statute, 
the court say: ‘‘The fifth section of the act was in- 
tended to apply to property owned by warehousemen ; 
and expressly provides, that the merchandise, pro- 
duce, etc., shall be at the time of issuing the receipt 
or voucher the property without incumbrance of said 
warehouseman. The object of the act was to enable 
warehousemen toissue receipts or vouchers for all 
property stored in their warehouses, whether owned 
by themselves or others.”’ State v. Bryant. Opinion 
by Robinson, J. 


CRIMINAL LAW—ASSAULT AND BATTERY ON WIFE— 
WIFE AS WITNESS—PROOF OF MARRIAGE.—On an in- 
dictment under the act of 1882, ch. 120, against a hus- 
band for beating his wife, the wife is a competent wit- 
ness to prove the beating, and also to prove their mar- 
riage. The principle of necessity, by which under the 
common law a wife is permitted to testify against her 
husband ona charge affecting her liberty or person, 
would seem equally applicable toa statute designed to 
protect herin either of these respects. The object 
sought by the present statute is to shield her from the 
personal violence of her husband, and the danger of 
defeating this object and the difficulty in supplying 
the proof, were the wife excluded as a witness, would 
be the same as at common law. In Roscoe's Crim. Ev., 
p. 125, under the head of ‘ Witnesses,” sub-title 
**Cases of Personal Injury,” it is stated: ‘‘Upon an 
indictment under the repealed statute of 3 Henry, 7, 
ch. 2, for taking away and marrying @ woman con- 
trary to her will, she was a competent witness against 
her husband de facto;” and also that ‘Upon an in- 
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dictment under Lord Ellenborough’s act against a 
man for shooting at his wife, the latter was admitted 
asa witness by Mr. Baron Garrow after consulting 
Holroyd, J., upon the ground of the necessity of the 
case.’’ Proof by her that the marriage ceremony wus 
performed bya justice of the peace in the State of 
Pennsylvania is sufficient without proof of the au- 
thority of that officer to perform the marriage rite. 
We think all the presumptions are in favor of the le- 
gality of the marriage. Asthe rite was performed in 
a foreign jurisdiction by an official of that jurisdiction, 
and the rite was followed by an observance of the re- 
lations usually existing between married persons, it is 
to be presumed that the officer was acting within the 
scope of his authority and that a lawful marriage was 
celebrated. Rex v. Inhabitants of Brampton, 10 East, 
282. The presumption is further aided by the general 
rule thata man acting in apublic capacity is pre- 
sumed to be duly authorized to do so. Am. Crim. 
Law (6th ed.), § 713, and authorities cited Wharton 
in his Crim. Ev., § 827, lays it down: ‘‘Whena man 
and woman have lived together as man and wife, and 
have been recognized as suchin the community in 
which they live, their marriage will be held prima 
facie conformable, so faras concerns its solemnities, 
with the practice of the lex loci contractus.’’ In the notes 
to the text, he cites Harrod v. Harrod, 1 Kay & Johns. 
15,and quotes from Lush, J., in Regina v. Cresswell, 13 
Cox C. C. 126; L. R., 1Q. B. D. 446, who said: ‘The 
fact of the marriage service having been performed by 
a person acting ina public capacity, is prima facie evi- 
dence as to the person’s legal capacity to perform the 
service.” Among other authorities cited by Wharton, 
he refers to Redgrave v. Redgrave, 38 Md. 97, in which 
this court says: “In this case proof has been offered 
from which marriage can be inferred; and in such 
case the presumption is that the marriage was duly 
and legally contracted according to the law of the 
place or country in which it occurred; and when con- 
tracted in a foreign State or country, the validity of 
such marriage is recognized here, although it may not 
have been attended with the same formal ceremonies 
as are required for the celebration of a valid marriage 


by the law of this State.’’ Hanon v. State. Opinion 
by Ritchie, J. 
—_———_——_——_——_ 
KENTUCKY COURT OF APPEALS 
ABSTRACT. 


NEGLIGENCE — RAILROAD — INJURY TO INFANT— 
RIGHT UF FATHER TO SUE.—A railroad, employing a 
minor to act as brakesman orin any other dangerous 
capacity without the knowledge or consent of his 
father, assumes a]l risks incident to such service, and 
is liable to the father for injuries sustained by the boy 
in the course of the employment, though occasioned 
by the boy’s own negligence or unskillfulness. Lowis- 
ville, etc., R. Co. v. Willis. Opinion by Holt, J. 
[Decided May 7, 1885.] 


CONSTITUTIONAL LAW — CLASS LEGISLATION — EX- 
CLUSIVE PRIVILEGES.—An act conferring upon a cor- 
poration, which performs no public service, the right 
to sell, without the intervention of a court, land 
mortgaged or conveyed in trust toit, is class legisla- 
tiou, and therefore unconstitutional and void. In the 
case of Gordon, etc., v. Winchester Building Associa- 
tion, 12 Bush, 110, it was held by this court that the 
privilege of charging a greater rate of interest than is 
permitted by the general law cannot be constitution- 
ally conferred upon a corporation. If it cannot be 
done as to one it cannot be done as to twenty; and if 
the latter number can constitutionally be granted the 
privilege now claimed, then a like number of persons 
or corporations may be given the power to charge a 








higher rate of interest than is allowed by the general 
law; or the same number may be given the exclusive 
right to manufacture cottons, with the reservation to 
the Legislature of adding to such privileged class. It 
issaid by Judge Cooley that “the Legislature may 
suspend the operation of the general laws of the State; 
but when it does so the suspension must be general, 
and cannot be made for individual cases or for particu- 
lar localities.” Cooley’s Con. Lim., s. p. 391. The aim 
of the law should be equality of rights and privileges, 
affording “one rule for rich and poor, for the favorite 
at court and the countryman at plough.” It was 
therefore held in Lewis u. Webb, 3 Greenleaf, 326, that 
the Legislature could not authorize an appeal in a spec- 
ial case in violation of the general law; in Durkee vy. 
Janesville, 28 Wis. 464, that a party could not be ex- 
empted from the payment of costs; in Holden vy. 
James, 11 Mass. 396, that the statute of limitations 
could not be suspended in a particular case; and in 
Smith v. Marden, 4 Ky. Law Rep. 553, that an act ex- 
tending the tim? for an aflicer to distrain for his fee 
bills beyond that allowed by the general law was un- 
constitutional. The grant, with an exclusive privi- 
lege, of a right or franchise of a public character, and 
appertaining to government, as in the case of a turn- 
pike or aferry, differs widely from one relating to the 
ordinary vocations of life, and the exercise of which 
pertains solely to the individual; and when a grant of 
the latter affects the individual rights of others, or af- 
fords remedies doing so, we have one law for the in- 
dividual or a favored few and another for the mass of 
the people. Such legislation is beyond doubt con- 
trary to our fundamental law, and at war with all 
equality of right; and we do not hesitate therefore to 
decide that the Legislature by the attempted gift of 
such a power passed beyond its constitutional limit. 
We are aware that the views herein evpressed are not 
in accord with the case of Hahn vy. Pindell, 3 Bush, 
189. In that case a clause in the charter of the Falls 
City Bank of Louisville, similar to the one now in 
question, was considered, but more in the light of its 
policy, and whether the Legislature intended by it to 
repeal the act of 1820, than in a constitutional view; 
indeed the question of its constitutionality does not 
seem to have been raised, but in so far as it may be con- 
sidered as holding the grant of such a privilege valid it 
is overruled. Kentucky Trust Co. v. Lewis. Opinion by 
Holt J. 

[Decided Feb. 7, 1885.] 


——_——.—————_— 


VERMONT SUPREME COURT ABSTRACT.* 





MoRTGAGE—BUTLDING ON LEASED LAND—ASSIGN- 
MENT BY TENANT.—The mortgage of a building erected 
on leased land under an agreement that the lessee 
might remove it, or the lessor should pay for it at its 
appraised value, has been held to be a mortgage of 
realty,falling within the designation of a chattel real at 
common law. Griffin v. Marine Co. of Chicago, 52 II. 
130. The legal title to the shop having become vested 
in the orator by virtue of the mortgage, his title would 
not be affected by the subsequent insolvency of the 
mortgagor. All the interest that the mortgagor had 
in the premises after the execution of the mortgage, 
or that his estate now has, is an equity of redemption. 
It is well settled that the assignee of an insolvent 
debtor under a general assignment for the benefit of 
creditors takes the property of the debtor subject to 
all equitable liens. 1 Jones Mort. 204; Mitford v. 
Mitford, 9 Ves. 100; Ex parte Herbert, 13 id. 188. All 
the property in the shop that passed to the assignee 
under the assignment was the debtor’s equity of re- 








*To appear in 57 Vermont. Reports. 




















THE ALBANY LAW JOURNAL. 


199 




















demption. The lien given by the mortgage as security 
for the debt described in it remained after the insolv- 
ency of the mortgagor as before. And his right to the 
security is superior to the right claimed by the as- 
signee. The personal property described in the mort- 
gage was not so conveyed or treated by the parties as 
to be secure against a bona fide sale by the mortgagor, 
or attachment or levy of execution by his creditors. It 
was subject to attachment and levy at the time the 
debtor was adjudged an insolvent and the assignee was 
appointed, and under the insolvent law passed to the 
assignee. And the right and title of the assignee to it 
is not dependent upon the fact as to whether the 
debtor was adjudged an insolvent upon his petition or 
the petition of his creditors. In either case the cred- 
itors are entitled to the same benefit from his estate. 
A question is made by the demurreras to the propri- 
ety of making the assignee a party defendant. Under 
the insolvent law the property in the equity of re- 
demption passed to the assignee by the assignment. 
The right to redeem is vested in him; hence he is a 
necessary party in any proceeding instituted to fore- 
close that right. 2 Jones Mort. 1438. Stafford v. 
Adair. Opinion by Royce, J. 


—— ee 


OUR BOSTON LETTER. 
EARLY a quarter of a century ago an attempt was 
made to secure a new court-house for the city of 
Boston. Two-thirds perhaps of the litigation of the 
entire State is carried on in the court-house here; 
neverthless, there is scarcely a shire town in the Com- 
monwealth but has a better court-houseand far better 
accommodations for the transaction of legal business. 
The present court-house is an old-fashioned building, 
somewhat after the Tombs type, ill ventilated, badly 
arranged, and worse than all, the superior courts, of 
greatest resort, are accessible only by three long flights 
of stone steps, which are ruinous alike to the patience 
and temper of everybody who is compelled to ascend 
them. The ventilation of the building in particular 
was so bad at one time that it is reported that a judge 
of the Supreme Court was overcome by the bad air 
while holding court, and had to be carried outina 
faint, and it is alleged that the foul air prevalent in the 
building has been the cause of or contributed to the 
death of several judges and lawyers. Formerly there 
was also a great deal of noise from the wagons of ex- 
press companies which occupied two sides of the square 
on which the court-house is located. Latterly this nui- 
sance has been somewhat abated, but the inconvenience 
and inutility of the structure have been quite as ap- 
parent as ever. 

Always, however, members of the bar have been 
themselves unable to agree upon a site for a new court- 
house, and it is chiefly if not wholly for this reason 
that the agitation for a new court-house has been reu- 
dered fruitless. 

About four years ago the Legislature was invoked to 
aid in the matter, and a bill was passed requiring the 
city to take a site within a certain limited time. The 
coustitutionality of the act was questioned, but never- 
theless asite was taken, the reservoir site, so called, on 
Beacon Hill, in rear of the State House, which already 
belonged to the city; but as the act omitted to require 
the city to pass an appropriation to build a court-house, 
the city very obediently took the site, but declined to 
make an appropriation, to the great satisfaction of 
members of the bar, who almost unanimously objected 
to the location taken as remote and inconvenient. 
And so the matter rested until late in the session of 
the Legislature of last winter when another act was 
passed requiring a commission of three to be appointed 





by the mayor of the city, to whom was given the power 
to select a site in the name of the city, subject only to 
the approval of the mayor, and bind the city to an ex- 
pense not to exceed $1,200,000 in the erection of a build- 
ing. This commission duly appointed upon the passage 
of the act has just made a report and taken a site on 
Pemberton square and Somerset street. Ten estates 
on Pemberton square and eleven on Somerset street, 
having a total area of 72,500 square feet and an assessed 
value of $685,400 have been taken for the purpose, and 
work on the building is to be begun in the spring of 
1886. 

It thus seems likely that we shall have a new court- 
house within three years according to the purpose of 
the commissioners. Many members of the bar, how- 
ever, still hesitate to believe that the court-house will 
be built, and others will not believe it until the walls 
of the building actually begin to rise. 

Opinions of course vary as to the desirability of the 
site taken. The most advantageous site is no doubt 
Province street, opposite the City Hall, which was 
rejected on account of the cost of the land. Eleven 
sites in all were considered, but a scheme of rather 
magnificent proportions which has been somewhat 
agitated in the papers, and was not without several 
points of advantage, was not referred to in the report 
of the commission. This was to take the present City 
Hall as a court-house, connecting the old court-house 
with it by a bridge; it was then proposed to use the 
State House for a city hall and build a new State House 
on high land south of the Back Bay Park. The bar is 
disposed, however, upon the whole, all things consid- 
ered, to acquiesce in the settlement of the question 
made by the commission, so great is the need of a new 
court-house and so long and hitherto fruitless have 
been the attempts to secure one. 

The United States courts have lately removed from 
the old Masonic Temple building, coruer of Tremont 
street and Temple place, to the annex to the new post- 
office between Milk and Water streets, where they 
have large and commodious quarters, up two flights of 
stairs, and accessible by four elevators. The court- 
rooms are not larger than the old court-room, but they 
are models of elegant, though withal quiet good taste in 
finish and decoration. The large square to the east of 
the main front of the building ought to be paved with 
asphalt as the noise is at times annoying, though not 
so quite troublesome as the noise used to be around 
the old building. 

Upon the opening of the new court-rooms a few 
weeks ago, Judge Gray of the Supreme Court presided, 
having on the bench with him four judges of the 
Circuit. When Judge Gray was still Chief Justice of 
the Commonwealth, it was sometimes considered that 
he exacted almost too rigid deference to the court. 
He certainly was a good deal of a martinet, and at 
times no doubt lost his temper; but it is equally true 
that he treated all who appeared before him alike, 
making no distinction between the oldest and youngest 
member of the bar, except that it might more truly be 
said of him than of some other ‘“‘severe”’ judges of 
whom the remark is made, that he was in fact very 
considerate toward younger members of the bar. He 
still possesses, however, all the same blandness which 
used to characterize him, and as a result perhaps of 
added years and his official experience at Washington, 
has acquired, if it were possible, additional dignity 
aud still greater impressiveness of manner. 

A very interesting case, which contained at least two 
elements of a romance, a conspiracy and a cast-a-way 
vessel, has just been finished in the Circuit Court 
before Judge Carpenter. The consignors and owners 
of a vessel, the Mary Celeste, were tried upon an in- 
dictment which charged them with having loaded the 
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curing excessive insurance thereon, and that the cap- 
tain of the vessel while on a passage out designedly ran 
her ashore in broad daylight on a reef near Port au 
Prince. The case was on trial four weeks, and attracted 
wide attention. The jury disagreed, seven voting for 
conviction and five for acquittal. 

The last Legislature made a very desirable change in 
regard to the time of bringing suits. The terms of the 
Superior Court are held at fixed dates in each county, 
and heretofore all writs, which can be served only by 
sheriffs or constables, have been required by law to be 
served at least fourteen days before the first day of the 
court term. This often had the effect of delaying a 
suit several months. In the county of Suffolk, for 
instance, which includes the city of Boston, there are 
four terms of the Superior Court every year held at 
intervals of three months from each other. The time 
of service of a writ returnable at the January term, 
having gone by even fora day, the only return day 
then available would be the April term, making a delay 
thus of nearly three months consumed in the mere 
return of process. To remedy this state of things an 
act was passed making the first of every month a 
return-day, while cases are marked for trial as before, 
ten days prior to the regular terms of the courts. 

Several years ago an act was passed whereby if 
neither party to a suit pending in the Superior Court 
demanded atrial by a jury, the case was heard and 
determined bya judge. This has worked well in prac- 
tice, and one of the three sessions of the Superior Court 
which are running almost constantly from about the 
first of October to about the first of July, is held by a 
judge without a jury, and disposes of at least one- 
third of the cases pending in the court. A practical 
test is thus applicable in every case, at the option of 
either party, of the merits of the long standing contro- 
versy whether trial by jury ought to be abolished. 
Very likely, however, a defeated litigant feels no more 
kindly toward judge than he used to or still does 
toward judge and jury, and still exercises, without 
doubt, his ancient privilege of condemning the court. 

General Butler acquired considerable notoriety in 
the early days of his practice by making an attach- 
ment on mesne process of the wheel which furnished 
motive power to one of the Lowell corporations, to en- 
force payment of a claim a young womar had against 
the corporation. The officer declined to allow the wheel 
to move until the claim was paid, and the corporation 
concluded to pay, presumably rather than lose time in 
giving a bond. Some time ago, an officer having a 
writ against a railroad, attached a passenger train 
about to leave the station of the company in Boston, 
but as the amount claimed was considerable and dis- 
puted, the company declined to settle, and the passen- 
gers were unable to reach their destinations by that 
train, and were belated. To remedy any recurrence 
of such inconvenience to the public, a law was passed 
prohibiting attachments of trains, and the last Legis- 
lature passed an act providing that no attachment 
should be made of the forms of a newspaper when 
ready for press. This legislation was due to an at- 
tachment of the forms of the Saturday Evening Ga- 
zette, a Sunday paper, made at the instance of an at- 
torney who considered himself aggrieved by strictures 
made in the preceding issue of the paper, just before 
midnight, when it was impossible to give a bond to 
dissolve the attachment. The officer declined to al- 
low the forms to be used, and the result was that the 
paper was distributed to its patrons next morning 
printed on one side only, or the same on both sides, 
one-half of the forms having been previously prepared 
and in the hands of the printer before the attachment 
was made. The suit on which attachment was made 
laid damages at $300, but was withdrawn, and a new 





suit was subsequently brought, laying damages at 
$25,000, which last suit is still pending, and accom- 
panied by an action on the part of the owners of the 
paper alleging damages for a malicious and wrongful 
attachment. Apart from these reservations however 
—and possibly some others may arise in the future — 
attachment on mesne process, though the exercise of 
the right occasionally works a hardship, and is liable 
to be wrongfully used, will no doubt continue, as it 
always has been, the right of a plaintiff in this State. 
SES 
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15 ABBorT’s NEw CASEs. 
To the practitioner in this State this series of reports 
is anevery-day necessary, and hence invaluable, re- 
porting the best cases, and digesting all, wherever 








reported. Mr. Abbott’s notes alone are worth the 
subscription price. Diossy & Co., New York. 
> 
NOTES. 


Oh! how dull all our exchanges are. 


It was recently held in Pennsylvania that the fact 
that a man once stole a boat does not afford reason- 
able ground for accusing him of stealing a pocketbook. 


The Central Law Journal tells of a levy on and sale 
of a set ofartificial teeth in the debtor’s mouth. This 
is a clear case of estoppel — it does not lie in the debt- 
or’s mouth to object. 

The Central Law Journal gives a wood-cut portrait 
and a biography of Mr. Freeman, the law author and 
editor of the American Decisions. He is ‘‘a promis- 
ing young man of forty-two,’’ exactly. 

Oh! these sharp detectives! The body found in 
Charles river must be Mrs. Mitchell, because she ate 
cucumbers for dinner, and cucumber seeds were found 
in the stomach of this body. That settles it. 


The law firm of Isbam & Lincoln, of Chicago, re- 
ceives a half-column puff in the Chicago Legal News. 
Mr. Isham is an old friend of ours, and Mr. Lincoln is, 
as the News sentimentally puts it, “the son of our 
martyred president,”’ but after all these puffs are in 
bad taste. Friendship is one thing, and legal journal- 
ism is another. This particular firm does not need any 
puffing. 

Mr. Vernon Lushington, Q. C., Mr. Bridges and 
other members of the legal and medical professions, 
witha party of about seventy, are makinga pilgrimage 
to the home of Shakespeare. On Sunday (!) the party 
visited Anne Hathaway’s cottage, and there sang a 
number of Shakesperian glees in the garden. In the 
evening a concert of Shakespeare’s songs, with Locke’s 
music to ‘‘ Macbeth,’’ was given. The mayor of Strat- 
ford-on-Avon entertained the party, and under his 
guidance visits were made to the poet’s birthplace and 
tomb in the church. 


“The Albany Hand Book’”’ is a neat, valuable and 
interesting little volume, well illustrated. There is 
nothing in itabout lawyers as such, but under “ Lit- 
erature ’’ is this: ‘‘ Leonard Kip and Philander Dem- 
ing, both pleasing story-tellers, reside here, as does 
J. Irving Browne, who possesses the rare gift of 
turning even law into literature.’’ Mr. Kip is a law- 
yerand Mr. Deming is a courf stenographer. The 
other man is supposed to be us, but somebody “ posses- 
ses the rare gift of turning”’’ our name into an absurd- 
ity. No “J.” forus. If we had a front name, and it 
were John, we should not be ashamed to write it out. 
We should be rather proud of the “‘John.’’ This is 
not a puff, for we bought (and shall at some future 
day pay for) the book, 
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CURRENT TOPICS. 





M\HE great weakness of American newspapers is in 

assuming to speak oracularly about matters of 
which they are ignorant. They suffer in compari- 
son with English newspapers in this respect. When 
an English newspaper undertakes to speak, for ex- 
ample, of a legal matter, its law is generally right, 
while in American newspapers the law is almost al- 
ways laughably wrong. The English probably em- 
ploy lawyers to write on legal topics, but the 
American editor, like Moliere’s persons of quality, 
‘‘always knows every thing without ever having 
learned any thing.” For instance, here is the 
Tribune calling for vengeance on the careless Ho- 
boken druggist who caused the death of two per- 
sons by a wrong prescription, but who had better 
luck when he tried to kill himself. It says: ‘‘ One 
druggist hung for a murder due to his carelessness 
will do more to stop carelessness in drug stores 
than reams of editorials exhorting druggists to do 
their duty. Let the law take its course.” They 
are a law unto themselves over in New Jersey, but 
we cannot believe that they hang people for unin- 
tentiona! homicide. We are not so hard as that in 
this State. The Tribune needs to farm out these 
topics to somebody who knows about them. 


Our correspondent who wants us to denounce 
Judge Benedict finds much fault with our para- 
graph declining to do so, and ‘‘ hopes common 
honesty will impel you to make ample amends for 
the language you use in reference to D. M. Bennett.” 
We suppress his name out of deference to his re- 
quest, and out of consideration for his reputation. 
Does it not occur to him that he makes a rather 
serious imputation against us in this language? 
And what proof does he adduce? None whatever, 
for his violent and unsupported denunciations are 
no evidence. As for D. M. Bennett, he was con- 
victed of sending obscene matter through the 
mails, and suffered the penalty. Why did he not 
appeal rather than ‘‘go down to the tavern and 
swear at the court?” He uttered a vile and dis- 
gusting book, and he got no more than he deserved. 
Judge Benedict is no doubt arbitrary, and obsti- 
nate even to pig-headedness, but when our corre- 
spondent impeaches his ‘‘ honesty ” and his “‘ clean- 
ness,” and charges him with ‘‘insane fury” .and 
“fiendish malignity,” he cannot reasonably expect 
us to chime in with him on his uncorroborated as- 
sertion. As for his charging us with a lack of 
‘moral robustness” for calling Bennett a “dirty 
rascal,” it is simply amusing. That is our opinion, 
at all events, and we guess that most decent peo- 
ple agree with us. 


Vo. 82— No. 11. 


‘““A Week of Passion, or the Dilemma of Mr. 
George Barton the Younger,” is a lawyer’s novel, 
evidently written by a lawyer. The hero is a law- 
yer, the victim is a lawyer, and the villains are 
lawyers, and so of course we have elevated hero- 
ism and ingenious villainy. We do not often allow 
ourselves to read a *‘ detective” story, but this is 
an interesting one. We are particularly struck by 
the following in regard to the influence of eminent 
lawyers with the courts: ‘‘In the hurry of legal 
practice the very judges are inadvertently affected 
by the repute of the firms engaged in the cases 
they have to decide upon, especially at chambers, 
where now so much of the business is done, and 
where the result of the interlocutory proceedings 
may have an important influence on the fortunes of 
asuit. There a single statement made in the name 
of Pollard & Pollard would often weigh more with 
a judge than an affidavit from the other side. It 
must necessarily be so. In the majority of cases 
the judge, who has practiced at the bar before he 
sat upon the bench, knows that the real facts are 
not before him. He does his best to ferret them 
out, but he is too often driven to make a hasty gen- 
eralization of the probabilities. In such a case the 
standing and good name of the attorneys who are 
wrangling before him are inevitably thrown into 
the scale. The judge is human; he cannot help 
it. He is unconsciously biased in favor of respecta- 
bility, and in nine cases out of ten justly. The 
tenth man is the victim of that chance which gov- 
erns the affairs of the world. The highest degree 
to which human jurisprudence can ever hope to at- 
tain is to reduce the proportion of the blunders of 
justice to below twenty per cent of the cases adju- 
dicated upon. Let a firm of solicitors once acquire 
this reputation for shrewdness, sharpness and suc- 
cess, they are bound to maintain it. But they can- 
not always be upon the right side. The largest 
proportion of affairs which come within the range 
of a lawyer’s practice are the affairs of dishonest 
people. In every case one side or the other is 
wrong; in most cases one or the other party is 
consciously wrong. When litigants are sincerely de- 
sirous to know and to do what is just, they gener- 
ally manage to come to terms. Hence Pollard & 
Pollard must very often have been on the wrong 
side in the eye of a moralist, while in the eye of a 
man of business and of English morality they are 
bound by their duty to their client, and by their 
reputation, to leave no stone unturned to win. In 
such a case men are obliged to turn over many dirty 
stones, and in doing so must soil their fingers. 
They wipe them on the clean towel of their reputa- 
tion, and the world never sees the stains, which 
seem to be absorbed and disappear. Now and 
then, at the touch of a chemical called publicity, 
they come out again black and foul. * * * 
There are no gross, flagrant immoralities, but there 
are all the daily, hourly, petty tricks and struggles 
to get the better of the other side throughout the 





prolonged and complicated proceedings of a suit.” 
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The following is a very lively picture of the daily 
course of business in a great solicitor’s chambers: 
‘*Clients and solicitors, clerks and messengers, 
came and went like the tides, in perpetual flux and 
reflux, bringing in and carrying away from this 
great and busy centre of legal affairs heavy freights 
of the products of legal ingenuity — writs, sum- 
monses, notices of action, notices of application, 
notices to do this, notices not to do that, notices to 
swear the other thing; notices in the common-law 
division, and notices in the chancery division of 
the high court of justice, or in bankruptcy, or in 
the county or palatine courts; interrogatories and 
answers to interrogatories; draft affidavits and 
sworn affidavits; affidavits of service and non-ser- 
vice, affidavits in answer to affidavits made in sup- 
port of affidavits, and affidavits that there were no 
aftidavits; briefs of title-deeds, draft deeds; wills 
and drafts of wills; briefs for counsel to advise, to 
settle, to appear, for counsel to attend and consent, 
for counsel to attend and oppose; opinions of coun- 
sel; draft documents of every kind for the sta- 
tioner or the printer; and in the middle of all this 
paper flutter and agitation, all this bandying to and 
fro of parchments, all this come and go of busy, 
eager, anxious, joyous, troubled, victorious, beaten, 
combative, satisfied and disappointed crowd of cli- 
ents, attorneys and clerks, a small knot of employ- 
ees taking notes of every scrap of paper that went 
in or out, of every moment devoted to any business 
by any one in the establishment, from the senior 
partner to the messenger boys, of every visit and 
visitor, jotting it all down carefully, minute by min- 
ute, in registers, which by-and-bye to be consulted 
by trained intelligence, would evolve the golden 
‘particulars’ of that masterpiece of iniquity, a 
lawyer’s bill. Whatever agitation might disturb 
the breasts of the partners in this great firm, busi- 
ness must be done. They must receive their clients, 
supervise and direct the numberless proceedings 
which were always running on, and constantly 
spinning themselves into a tangle, devote their per- 
sonal attention to confidential interviews and cor- 
respondence, be ever quick, alert, sharp, cool, 
sure — and sometimes gay.” 


A recent decision in Missouri is calculated to dis- 
courage emigration to that State, for the water 
there is so bad that unless the intoxicating bever- 
ages can be relied on for purity it is a hard case 
for the thirsty. In State v. Wilson, 80 Mo. 303, a 
prosecution for selling intoxicating liquor without 
a license, the subject of the sale was a compound 
called ‘*Dr. Wilson’s Rocky Mountain Herb Bit- 
ters.” Martin, Commissioner, said: ‘‘ A casual in- 
spection of the elements of this compound cannot 
fail to reward the investigator with an amusing 
surprise, if nothing more. Considering that cin- 
chona comes from Peru, Columbo from Mozambique, 
gentian from the Alpine meadows of Europe, and 
quassia from tropical America or the West Indies, 
I am at a loss to find any herb or ingredient in the 








compound capable of giving to it its Rocky Moun- 
tain character, unless it be the alcohol. No one 
will pretend that the water called for in the receipt 
could effect such an extraordinary transformation 
of the ingredients used.” 


The committee on prizes of the State Bar Associ- 
ation has chosen the following subject for the prize 
essay: ‘‘ The power of the court over receivers and 
the property of litigants in their custody, and its 
reason and extent.” 


Seven numbers of the Northeastern Reporter are 
at hand. This is published at St. Paul by the 
West Publishing Company, the publishers of the 

‘ederal and the Northwestern Reporter. The new 
periodical gives the decisions of the ultimate courts 
of Massachusetts, Ohio, Indiana, Illinois and New 
York. There is not much of the ‘northeast ” 
about this, and it does not much infringe on the 
Eastern Reporter. We dare say it will be well con- 
ducted, as the Federal and the Northwestern have 
been. These enterprises are commendable, because 
they do not cost much. But they never can sup- 
plant the Central and the ALnany Law JouRNAL. 
Of course they are not journals in any sense; they 
are not organs of communication for the profession; 
they contain a vast amount of useless or ephemeral 
matter; they do not group nor comment on cases; 
and so far as the United States Supreme Court and 
the New York Court of Appeals are concerned, they 
are not so prompt as the ALBANY LAW JOURNAL, 
which keeps close on the heels of these courts, and 
gives besides all that is of general and permanent 
importance from most of the other State courts. 
Still less can their issues supplant the American 
Reports, which once in three months gives all the 
important cases in all the State courts of last resort, 
with ample notes and references, thus enabling the 
lawyer to preserve all that is worth preserving, and 
to get it as promptly as necessary, with the great 
advantage of editorial annotation and criticism. 





NOTES OF CASES. 





N Welsh v. Wilson, Minnesota Supreme Court, July 
24, 1885, 24 N. W. Rep. 327, it was held that 

the fact that one transacts his business in his dwell- 
ing does not divest it of its character as a dwell- 
ing, so as to make it lawful for an officer to break 
the outer door for the purpose of serving civil pro- 
cess against the owner. Gilfillan, C. J., said: ‘‘It 
being her dwelling, it was unlawful for the sheriff 
to break the outer door to effect an entrance for the 
purpose of serving civil process. This proposition 
has never been doubted, either in England or in 
this country. It is also well settled in this country 
—there being no authority to the contrary — that 
no valid levy can be made by means of such unlaw- 
ful entry. We may perhaps regret that such is the 
rule; may be able to see that unfortunate conse- 

















rtm Oy OU 











THE ALBANY LAW JOURNAL. 203 





quences will sometimes result from it; but it is too 
firmly established to be disturbed, except by act of 
the Legislature.” Mitchell, J., dissenting, said: 
‘The doctrine that if a civil officer open a dwelling- 
house by forcing the outer door for the purpose of 
levying upon the owner’s goods, the levy is unlaw- 
ful and void, rests wholly upon the authority of 
Ilsley v. Nichols, 12 Pick. 269, which other cases 
have merely followed. Although it may be pre- 
sumptuous to question such eminent authority, yet 
I am unable to concur in the doctrine of that case. 
The object of the legal maxim, that a man’s house 
is his castle, is the protection of the inmates, and 
not an immunity of goods from attachment on civil 
process.” Now here we have an instance of the in- 
flexibility rather than the ‘‘ elasticity ” of the com- 
mon law. 


We have more than once deprecated the modern 
tendency of the courts to grant divorces for a sin- 
gle act of cruelty, especially for a mere accusation 
of infidelity, and the like. Instances of such hold- 
ing are to be found in Beyer v. Beyer, 50 Wis. 254; 
8. C., 36 Am. Rep. 848; Palmer v. Palmer, 45 Mich. 
150; 8. C., 40 Am. Rep. 461; Carpenter v. Carpen- 
ter, 30 Kans. 712; 8. C., 46 Am. Rep. 108; Friend 
v. Friend, 53 Mich. 543. An extraordinary case of 
the same sort is Avery v. Avery, 33 Kans. 1. The 
head-note is as follows: ‘‘A., aged forty-two, mar- 
ried his second wife, Miss W., aged thirty-six; they 
were only slightly acquainted before marriage, their 
courtship being solely by letters; A. was rough and 
uncouth in his deportment and expressions; Miss 
W. had been a missionary for a short time among 
the Osage Indians, and also the matron of the 
Home of the Friendless at Leavenworth, in Kansas; 
she was spoken of by the witnesses ‘as a perfect 
lady, and as of an amiable and good disposition; ’ 
at the time of the marriage Miss W. brought to her 
husband only a box of bed clothing and a trunk of 
wearing apparel. During their marriage there was 
born to them a girl, named by them Bessie. They 
lived together a little over five years, and then the 
wife, with the consent of her husband, went upon 
a visit to her relatives in Pennsylvania. About 
this time the husband made up his mind not to live 
with his wife any longer. Prior to her departure 
he was very cross to her, hardly ever speaking 
pleasantly to her, and continuously saying and do- 
ing things that hurt her feelings. On several occa- 
sions he said to her, in the presence of others, ‘ that 
Bessie —their only child did not appear like his 
children, and that he did not believe she was his 
child.’ After the wife went to Pennsylvania he 
wrote her a series of letters filled with fault-finding 
and vilification. These letters were not merely un- 
kind, but were of a character to render the life of 
his wife as miserable and wretched as his words 
and writings could possibly do. He sent her a val- 
entine through the mail, representing an ugly and 
somewhat elderly female nursing an infant from a 
bottle, and upon the margin of the valentine he had 
one of the employees in the post-office write, be- 





fore it was mailed, ‘I like children of my own.’ 
Upon the return of his wife to Kansas from her 
visit, he stated to one of his neighbors ‘that he 
would as soon meet the devil as to meet his wife; 
that she was fair to the eye, but rotten at heart;’ 
he also accused her upon her return, without any 
reason therefor, of having committed abortions upon 
herself. Held, that the conduct and letters of the 
husband sustain the finding of the trial court, that 
the husband was guilty of ‘extreme cruelty’ to his 
wife.” This is a case of extreme jealousy, to be 
sure, and of extreme cruelty, but if courts are to 
dissolve all the marriages of jealous people they 
would have time for no other business, and with 
this encouragement such people will soon crowd 
the courts. It is a serious question of public policy 
whether a marriage is to be dissolved for a single 
act of jealous and cruel treatment. A very sensi- 
ble decision was made in Hoshall v. Hoshall, 51 Md, 
72; 8. C., 34 Am. Rep. 298, that a single act of 
personal violence does not constitute ‘‘ cruelty of 
treatment.” This is put on the peculiar wording of 
the statute, but its spirit should be applied in con- 
struing the phrase ‘‘ extreme cruelty.” 


In Van Wyck v. Horowitz, Ulster (N. Y.) Special 
Term, 28 N. Y. Daily Reg. 305, Westbrook, J., re- 
strained the defendant, a former employee of the 
plaintiff, from using in advertisements and on signs 
the words ‘‘ late with James P. Van Wyck,” the 
plaintiff. He said: ‘*The question is not difficult. 
That which belongs to a person is his own, and 
nothing is more completely the property of a man 
than his name. No person can use it without its 
owner’s consent, and the use of that of the plaint- 
iff to make conspicuous the rival business and 
name of the defendant is as clear a violation of the 
property rights of the plaintiff as it would be for 
the defendant to take some article of personal prop- 
erty belonging to the plaintiff — a tall pole, for ex- 
ample, which will illustrate the act of the defend- 
ant, who uses the plaintiff’s name to elevate and 
call attention to his own — and display upon it the 
name and business of the defendant. The view 
thus expressed may at first be deemed radical, but 
it seems to me to be a clear deduction from funda- 
mental principles. Of what avail is character or 
long continued business, large expenditure to make 
it known, and a name—more strictly property 
than a trade-mark —if all can be turned or par- 
tially turned to another’s benefit by tacking that 
name to or combining it with that of another indi- 
vidual so as to conspicuously advertise that to or 
with which it is so tacked or combined? If the 
defendant in his business cards, advertisements and 
signs had used a trade-mark belonging to the 
plaintiff to advertise himself and a business of his 
own, which was a rival to that owned by the plaint- 
iff which the trade-mark represented, the violation 
of the rights of the owner of the trade-mark would 
be conceded. The present case is stronger. The 
name of the plaintiff represents himself and his 
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business only, and is even more fully and com- 
pletely his than a trade-mark, and its use therefore 
by the defendant to give character to his own can- 
not be sustained. It is, unless its owner’s consent 
has been obtained, just as unlawful as the wrong- 
ful using, as has been before stated, of another’s 
personal property. The distinction between the 
two cases — the use is actual in both — is physical 
only. The one takes a physical object or thing; 
the other takes and uses, not a physical object or 
thing, it is true, but a something which though not 
tangible, is as really and completely property as 
the other. In short, the so-called radical thought 
is simply the enunciation and application of the 
fundamental principle that one man cannot law- 
fully take and use the property of another without 
and against the consent of its owner. There is an- 
other thought in this connection, which though 
perhaps covered by the line of argument just pre- 
sented, is still of sufficient importance to warrant a 
separate statement. The defendant in his answer 
also expressly concedes that ‘the jewelry store’ 
owned by the plaintiff ‘has a distinctive and well- 
known repute as such.’ This repute of his busi- 
ness is also clearly the property of the plaintiff, 
with which the defendant should not intermeddle. 
It has not a distinct physical form, it is true, as 
an article of personal property has, but its exist- 
ence and power nevertheless are exhibited in results 
to be seen, and which are of great value to its 
owner. If the defendant helped by his service to 
build up the reputation of that store, the reputa- 
tion thus acquired belonged to the plaintiff, who 
paid the defendant for the work, and thus pur- 
chased all the reputation flowing therefrom. When 
the defendant therefore tells us that he wishes to 
appropriate a part of the reputation to himself by 
telling the public I was ‘with James P. Wyck,’ 
and therefore a part of the reputation is mine, he 
attempts to appropriate to himself something which 
does not belong to him, but which absolutely and 
completely is the property of the plaintiff, as much 
his as any article bought with his money or manu- 
factured by his hands, and because it is the plaint- 
iff’s exclusively, and not his, the defendant cannot 
be permitted to appropriate it to himself, at the ex- 
pense of the plaintiff, by the mode he has adopted.” 
He also argues that the representation is false be- 
cause it implies that the defendant was formerly a 
partner of the plaintiff. He distinguishes the case 
from Morgan v. Schuyler, 79 N. Y. 490; 8. C., 35 
Am. Rep. 548, on the ground that in the latter the 
defendant ‘‘had a property interest in the name 
and business reputation of the former firm of which 
he was one,” etc. We think this decision is wrong. 
The defendant had aright to refer to his former 
connection with the plaintiff, and to get any good 
from it that he could. It is a reminder to the pa- 
trons of the plaintiff that he is the Horowitz who 
used to be with Van Wyck. He would certainly 
have aright to tell the old patrons and the public 
about it, and he may do it by advertising. See 








note, 35 Am. Rep. 546. At all events, the ques- 
tion is by no means free from difficulty. 


—_—_——_e_—___ 


A WRIT OF ELEGIT. 

E had our judgment, but what were we going 

to do with it? The few sticks of furniture 

that garnished the defendant’s domicile were cov- 
ered by a bill of sale, duly registered and hope- 
lessly unassailable. There was something mysteri- 
ous about the whole affair. From our letter of 
application down to the present moment the debtor 
had made no sign. Our process-server had never 
seen him; none of the neighbors knew any thing 
about him. Upon the statements of his wife and 
daughter, palpable, contradictory lies, we had pro- 
cured substituted service, and no reasonable man 
could have read the affidavits upon which the order 
for such service was granted without coming to the 
conclusion that here was a plain case of willful 
evasion of the writ within the meaning of the act. 
We took the unusual course of notifying the de- 
fendant by letter that judgment had passed against 
him, and would have been glad to come to almost 
any kind of arrangement, but still he kept silence. 

Things rested thus for some weeks, when one 
day the plaintiff came to us with the welcome 
news that there was a row of cottages in a neigh- 
boring village, the rents of which were weekly 
collected by the debtor’s wife. An examination of 
the assessment-roll confirmed our client's statement. 
The houses stood in the defendant’s name, and 
he paid the taxes. A writ of elegit was quickly 
taken out and sent down to the sheriff at the 
county town. For reply, came a polite intimation 
that a considerable deposit (£20, if we remember 
right) was required by that functionary before 
taking any steps. This sent us to our books, and 
we found that we were embarking on a voyage of 
discovery amongst shoals of technicalities hereto- 
fore unexplored by any local practitioner. None 
of our friends could give us any assistance, for 
none of them had ever had occasion to pursue a 
writ of e/egit through its regular and lengthy career. 
However, our client was determined to see the 
thing through, and we made the deposit. 

It was now for the sheriff to appoint a day, and 
summon a jury to decide the issue whether or not 
the lands and hereditaments described in our 
writ were in the true and lawful scisin of the de- 
fendant. The day being fixed, we subpenaed the 
rate collector of the parish to attend with his books, 
and as an extra safeguard we took along the clerk 
to the assessors. These two worthies, average 
specimens of the rustic parochial official, were in a 
state of great trepidation at what they considered 
our most high-handed and unprecedented proceed- 
ings, but by dint of vigorous threats, combined 
with a liberal allowance of conduct money, we got 
them into line, and on the appointed day we all set 
off together for S., to go through a performance 
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which, as the head of our firm declared, was as 
novel to us as if it had been an action in Japan. 

Arrived at the county town we found the acting 
sheriff absent, and his place supplied pro tem. by 
the most old fashioned attorney we ever had the 
good fortune to encounter. To look at him was to 
go back to the days when George the Third was 
king —tall, gaunt and ancient, his neck was en- 
veloped in voluminous folds of not immaculate neck 
cloth. A veritable frill, worth three times its mar- 
ketable value for the South Kensingtor Museum, 
protruded from his breast, and shone in strong re- 
lief against the dress-coat of rusty black, which 
completed his outward attire. His manner was a 
strange blending of dignified courtesy and nervous 
timidity. A poor, proud, foolish old man was he, 
but undeniably a gentleman. Whilst we were busy 
arranging our papers the jurors began to arrive by 
ones and twos. Most of them seemed rather be- 
wildered. It was neither assize nor quarter sessions 
— what then were they wanted for? Where were 
the judge, the prisoner, the barristers, the audi- 
ence? Each looked at his friend, and saw his 
doubts reproduced in his fellow’s face. 

As soon as the necessary twelve were present our 
ancient friend ascended the bench, and with an air 
that would have done credit to my lord chief jus- 
tice, directed his clerk to swear the jury. This 
done, we opened our case, briefly explaining the 
purpose of our assembly, and proceeded to call our 
witnesses. Very strict and formal was the tempo- 
rary judge, but every thing was complete, and in a 
quarter of an hour we were ready for the verdict. 
Not so our worthy patriarch. It was not every day 
that he sat in the seat of the judges of the land, 
and accordingly he favored us with a most elabor- 
ate oration, disguised as a summing up, going into 
the whole history of the writ of elegit, and quoting 
statutes by the yard. The jury were evidently get- 
ting befogged, and when at last D. ceased, we 
should not have been surprised had they returned a 
verdict of accidental death, or any other irrelevant 
absurdity, such as usually close mock trials at sea. 
The clerk however kept them straight, putting the 
verdict, word for word, into the foreman’s mouth, 
and so, after paying a few more fees, and cracking 
a bottle with the guondam judge, we got the sheriff's 
return, and started home. 

Our client was now the legal owner of the prop- 
erty. Had it become necessary to transmute that 
legal ownership into actual possession we should 
have been compelled to go to chancery, and the pa- 
pers actually went up to counsel to draw the peti- 
tion, but in the meantime the defendant appeared 
on the scene, and the mystery was solved. The 
notices sent by us to the tenants to pay their rents 
into our hands broke the spell, and it appeared that 
this was the first intimation the poor fellow had 
ever received of the action. Old, bedridden and 
illiterate, he had, months before the account was 
given us for collection, sent his wife and daughter 
with the cash to pay our client. It was the only 


debt left outstanding from his former business, and 








he felt happy in the thought that he owed no man. 
But his wife and daughter shamefully deceived 
him. They kept the money for their own purposes, 
and when our legal missiles began to rain upon 
them they artfully contrived to keep the old man 
in ignorance of every thing. It never crossed their 
stupid minds that the real property could be at- 
tacked. The original debt was £120; our costs 
amounted to nearly as much more, and in the end 
our client paid our bill, and took a mortgage on the 
property (which was of ample value) to cover the 
whole amount. Thus ended the struggle between 
the women and the law; our first and last experi- 
ence with a writ of elegit. 
A. B. M. 


—_———_¢—_—. 


ADDRESS OF JOHN W. STEVENSON, PRESIDENT 
OF THE AMERICAN BAR ASSOCIATION, 
DELIVERED AT SARATOGA SPRINGS, 
AUGUST 19, 1885. 

Il. 





MASSACHUSETTS. 

The powers of married women, deserted by or liv- 
ing apart from their husbands for justifiable cause, ex- 
tend to the making of a will or deed of all their prop- 
erty, and under such circumstances they are possessed 
of the same power as if sole. 

Corporations are created for the purpose of cremat- 
ing the bodies of the dead, but the place where, and 
the mode and manner of carrying out the object is 
made subject to the approval of the State Boards of 
Health, Lunacy, and Charity, subject however to the 
provision that no body shall be cremated within forty- 
eight hours after death, except in cases of contagious 
or infectious diseases. 

The Supreme Court, where most of the jury trials 
are held, is authorized to appoint an official stenog- © 
rapher to take notes of the evidence and rulings of the 
court, who are to be paid seven dollars by the county 
where the court is held, and any transcript from their 
notes furnished the parties is to be paid for by such 
party by an additional sum of seven cents for every 
hundred words. The stenographers are to be sworn 
officers of the court, and subject to their direction, and 
the examination of witnesses shall not be interrupted 
for the purpose of having their testimony taken by any 
other person than the sworn stenographer. Persons of 
either sex may act as such. 

Persons addicted to dipsomania or habitual drunk- 
enness may be committed to one of the State lunatic 
hospitals under the same provisions and requisitions 
as lunatics. 

An important legislative change is made in the 
courts. The terms of the courts in Massachusetts as 
such are abolished, and the first Monday of every 
month is made areturn day for all writs, processes, 
notices, and citations, and ten days therefrom are al- 
lowed for defendants to appear, upon failure of which 
the clerk may enter a default and judgment to follow 
four days afterward. The courts are always open in 
every county, and any business may be transacted at 
any time, except on Sunday, but regular sessions shall 
be held at the same times and places as before provi- 
ded for the terms of the same. 

Any justice of the Supreme Judicial Court in Massa- 
chusetts, after having held his commission ten con- 
secutive years, and having attained the age of seventy 
years, who shall resign his office, shall during the resi- 
due of his natural life receive three-fourths of the sal- 
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ary which was by law payable to him at the time of his 
resignation. 

No child under ten years of age shall be employed 
in any manufactory, mechanical or mercantile estab- 
lishment, and no child under twelve years old shall be 
so employed at any time during the days in which the 
public schools are in sessionin the city or town in 
which he resides. 

For every violation of this act the parent or guardian 
permitting such employment incurs a penalty. 

Perhaps the most important act was one to amend 
the Constitution of Massachusetts providing for bien- 
nial elections, and biennial sessions of the Legislature. 
These can only be secured by the concurrence of two 
consecutive Legislatures, and then only by an approval 
of the people by a popular vote. 

The amendments are passed by two separate resolves 
to be submitted and ratified by the next Legislature, 
and subsequently to the people separately. One may 
be accepted and the other may be rejected, or both 
may be accepted, or rejected. 

MARYLAND. 

The Legislature of this State has held no session 
during the past year. 

MICHIGAN. 

The Legislature of Michigan met, but I have not 
been favored witha copy of their acts, or a list of 
their noteworthy enactments. 

MINNESOTA. 

Minnesota has created a board of railroad and ware- 
house commissioners consisting of three persons, to 
whom is confided the supervision of all railroad com- 
panies operating within the State, with power to ex- 
amine all books, and the right to require reports. 

The act prohibits unjust discrimination by railroads 
as to the rates for the carriage of passengers or freights, 
and authorizes proceedings for any violation of this 
act before and under the direction of the railroad com- 
missioners. 

The same board, by another act, are empowered to 
regulate warehouses in Minnesota, and to inspect the 
weighing and handling of grain in said State. 

A general act provides for the incorporation of vil- 
lages, to supersede one of like character, which had 
been declared by the Supreme Court of Minnesota un- 
constitutional. 

An important act provides for the incorporation, 
regulation, and government of co-operative or assess- 
ment life, endowment, and casualty insurance asso- 
ciations and societies. 

A further act provides that all foreign corporations 
transacting business within the State of Minnesota, or 
which by any general or special act are deemed to be 
domestic corporations, shall be liable toa penalty of 
not less than one hundred dollars for every application 
made to remove any suit or proceeding into the Fed- 
eral court, and shall furthermore forfeit all right to 
transact business within the State, and be liable to a 
penalty of not less than one thousand nor more than 
ten thousand dollars for each day that said corpora- 
tion sha!l do business within the State after such for- 
feiture. Every foreign corporation, now or hereafter, 
doing business in Minnesota shall have the same and 
no greater rights, privileges, and immunities, than 
other domestic corporations, and shall im all respects 
be deemed, if it shallremain in the State for sixty 
days after the passage of this act, to be a domestic cor- 
poration and subject to all laws of the State. 

The Supreme Court of the United States have ex- 
pressly declared a similar State enactment to be un- 
constitutional. State Legislatures have clearly no 


power to deprive non-resident citizens, or corporations 
of their constitutional right to repair to the Supreme 
Court of the United States for an adjudication of their 





right, asa sine qua non, for carrying on a branch of 
their business in Minnesota. This act would indi- 
cate that the last Legislature in that State does not 
look upon the Federal court or its jurisdiction with 
any especial favor. 

Another act provides for the establishment and 
maintenance of a State public school, to be adminis- 
tered by a board of public control to be appointed by 
the governor. Its object is the provision of a tempo. 
rary home for children who are dependent,abandoned, 
ina state of want, suffering, improperly exposed, or 
are mn an alms-house, over three and under fourteen 
years of age, of sound mind, and until homes can be 
procured for them in good families. 

Another act requires the education of all healthy 
children between the ages of eight and fifteen, for a 
period of at least twelve weeks in each year. 

Another act which establishes a board of inspectors 
of steam vessels and steam boilers, provides also for 
the licensing of steam engineers. 


MISssISssIPPt. 

1am informed by the secretary of State of Missis- 
sippi, that the Legislature of that State has held no 
session during the past year. 

MIssourRI. 

A recentamendment of the statute relating to assign- 
ments in Missouri, provides that every voluntary as- 
signment of lands, tenements, goods, chattels, and 
credits, made by a debtor in trust for his creditors, 
shall be for the benefit of all his creditors in proportion 
to their claims, and every provision in any assignment 
providing for the payment of one debt or liability in 
preference to another shall be void, and all debts and 
liabilities (including judgments entered by confession 
thirty days previous to such assignment) shall be paid 
pro rata from the assets thereof. 

Another act requires railway companies or other cor- 
porations, express companies, mining corporations, 
ete., to give thirty days’ notice to their employees be- 
fore reducing their wages, that such reduction will 
take place. A failure to comply is declared a misde- 
meanor, for which the employee may recover of the 
offending;party by civil action in his own name, with 
costs. 

Another most commendable act as to libraries in 
cities, villages, towns, and townships, provides: 

That when one hundred tax-paying voters of any in- 
corporated city, or fifty legal voters of any incorpo- 
rated village or township shall, by petition, ask that 
an annual tax be levied for the establishment ofa free 
public library in such city, village or township, there- 
upon at the next regular annual election the question 
shall be submitted and voted, the tax being limited 
and prescribed, and if a majority of all the votes cast 
be in favor of the tax, it shall be levied and collected 
with other general taxes, tobe known as the library 
tax, and be kept separate and apart from other moneys 
of the municipality. 

The library is to be established and maintained by a 
board of nine directors, to be appointed by the mayor, 
with the legislative branch of the municipal govern- 
ment, no member of which is competent to serve as a 
director. The foregoing tax is to cease whenever it is 
so determined by a majority vote at any regular an- 
nual election. 

NEBRASKA. 

Several noteworthy acts of legislation were passed 
during the past year in Nebraska. One declaring that 
the term ‘railroad corporation,’’ as used in the act 
regulating the transportation of passengers and bag- 
gage, and to fix a maximum rate of charges by rail- 
wuys, shall be deemed and taken to mean all corpo- 
rations, companies, individuals now owning or operat- 
ing, or which may hereafter own or operate any rail- 
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road in whole or in part in this State, and to all asso- 
ciations, firms or companies, whether incorporated 
or otherwise, doing business as common carrier on 
any line of railway in Nebraska, street railway ex- 
cepted. 

An act in the interest of an intelligent husbandry 
requires that the owner of any honey bees, brood 
comb, or honey kuown to be infected with the disease 
known as ‘“‘foul brood,’”’ or infectious or contagious 
disease, shall cause them to be inspected and de- 
stroyed. A failure to comply shall be deemed a mis- 
demeanor, and punished with fine or imprisonment. 

Another prohibits the selling, giving or furnishing 
tobacco in any of its forms to minors, under a penalty 
of twenty-five dollars for each violation of the enact- 
ment. 





NEVADA. 

An act for the adoption of children under the pro- 
visions and conditions of the act provides: 

Adopted children thereunder, shall have all the 
rights of lawful children of the persons so adopt- 
ing them, including the right of support, protec- 
tion, and of inheritance, and the right of taking the 
family name of the person or persons adopting them 
after such adoption. 

The mode of adoption is by judicial proceed- 
ings. The provisions of the act do not apply to any 
Mongolian. 

An act to promote habits of temperance, and to pro- 
hibit the practice of treating, declares it unlawful for 
any person or persons to treat, or entertain gratui- 
tously any person or persons, with any spirituous or 
malt liquors, wine or cider, or any beverage whatever, 
orwith any other article whatever, whereby any 
spirituous or malt liquor or liquors, wine, cider or any 
other beverage shall be obtained gratuitously in any 
public bar-room, saloon, beer-hall, grocery or in any 
other public place of resort or amusement in the 


State. 
New JERSEY. 


An act to cure defective acknowledgment of convey- 
ance by corporations provides that the acknowledg- 
ment of any and all deeds of conveyance of real 
estate, etc., situate within New Jersey, heretofore 
made, executed and delivered by any corporation or- 
ganized under the law of the State, and having for its 
object the purchase, improvement, or sale of lands, 
but which deeds have been acknowledged by an officer 
of the (grantor) corporation, instead of having been 
proved by a subscribing witness thereto, be and the 
same are hereby declared as good, valid, and effectual, 
as ifthe same had been duly proved; provided said 
deeds shall have been recorded in the clerk’s or regis- 
ter’s office of the county wherein such lands are situ- 
ated for five years past. 

Another provides that: 

Continuous absence for seven years from the State 
of New Jersey by a citizen thereof, or the concealing 
of himself for the same period without being seen or 
heard from during that period, authorizes the grant of 
letters of administration, as in case of death and in- 
testacy. The same enactment shall apply to a non- 
resident of New Jersey having goods, chattels, and 
money in the State, who shall absent himself from his 
place of domicile, and who has not been seen or heard 
from within seven consecutive years. 

Railway corporations, or companies organized under 
the laws of New Jersey are authorized to merge and 
consolidate their capital, stock, franchises, and prop- 
erty with those of any railroad company, whenever 
the said railroad companies so to be shall or may 
form connecting or continuous links, line or lines of 
railroad; provided that no railroad company claiming 
a contract with the State on the subject of taxation 





shall avail itself of the provision unless said contract 
is surrendered. 

Railroads shall not however be leased to foreign cor- 
porations, or non-residents, nor be consolidated with 
the road of any foreign corporation, or non-resident, 
without the consent of the New Jersey Legislature, 
and as acondition precedent to such consent, exemp- 
tion from taxation and all privileges and advantages 
as to special modes of taxation must be surrendered; 
and it must be further agreed that any law affecting 
the parties to the lease or consolidation shall be sub- 
ject to alteration and appeal. 

The partner of a presiding or law judge, in any 
county of New Jersey, is prohibited from practicing 
law in any of the courts in which the said judge shall 
sit or preside. 





NEw York. 

An act in New York provides that the knowingly or 
negligently furnishing by an employer to an employee 
of a scaffolding, host, stays, ladders, or other mechan- 
ical contrivances that will not give proper protection 
to life and limb, is made a misdemeanor. 

Another provides that when a receiver of a corpora- 
tion, other than insurance and moneyed corporations. 
the wages of the employees and laborers thereof shall 
be preferred to every other debt or claim against the 
corporation, and shall be paid from the first money 
of the corporation that may come to the receiver’s 
hands. 

NortH CAROLINA. 

Physicians and surgeons shall not be required to dis- 
close any information acquired in a professional capac- 
ity, unless the presiding judge of a Superior Court be 
of opinion and adjudge that the disclosure is neces- 
sary toa proper administration of justice. 

A will of a non-resident citizen, or subject of another 
State or county, which is proved and probated in 
such State or county according to the law thereof, 
shall upon the production of an exemplified copy of 
the proceedings, be filed and recorded with the same 
effect as if originally probated in North Carolina. 

Registration of conveyances declared now valid in 
North Carolina when probate is made before any 
‘*court of record’’ of another State. 

In applications for a continuance in civil cases, alle- 
gations of fact set out in an affidavit may be contro- 
verted in counter affidavits, and no continuance shall 
beallowed, provided the judge, after a thorough ex- 
amination of the evidence, thinks the ends of justice 
do not demand it. 

Seduction of a reputable woman under promise of 
marriage is made a felony, but no conviction shall be 
had on the unsupported testimony of the woman as to 
the promise. 

OREGON. 


There were no noteworthy changes in the statute 
law of Oregon at the last session other than those 
already alluded to. 

ONTO. 


Anact in the interest of laborer and laborers, both 
novel and commendable, provides for the licensing by 
the courts of tribunals of voluntary arbitration to ad- 
just and determine industrial disputes between em- 
ployers and employees in the manufacturing, mechan- 
ical, and mining interests. 

Another relating to the confinement of convicts in 
the penitentiary, provides that none of the labor of the 
prisoners in said institution shall be let on contract by 
the day, save in exceptional cases, but shall be em- 
ployed by the State upon the plan and manner pro- 
vided in said act. 

The manager shall employ such labor directly for the 
State, whenever the Legislature shall provide means 
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for the necessary outlay for machinery, materials, and 
capital. 

If not furnished by the State, the manager shall pro- 
vide employment for any number of prisoners by an 
agreement with manufacturers and others to furnish 
the machinery and material for the employment of 
prisoners under the immediate control and direction 
of the manager, who shall make all necessary rules and 
regulations for the classification of the labor of the 
prisoners on the piece or process plan, and who before 
making any contract therefor, shall advertise bids in 
prominent newspapers throughout the State for the 
employment of such labor, specifying the kind and 
quantity oflabor to be employed. But under no cir- 
cumstances shall any contractor of the product of con- 
tract labor, have correctory supervision over or con- 
trol of the labor of the convict, etc. 

Aun admirable enactment provides against the pay- 
ment of wages in scrip, orders, etc., otherwise than in 
money, and against selling goods or supplies to em- 
ployees at excessive prices under heavy penalties. 
Another act seeks to regulate the manufacture, sale, 
and use of dynamite within the State of Ohio. It de- 
clares it unlawful for any person, firm, or corporation, 
to manufacture, sell, or use the substance called dyna- 
mite or other nitro-explosive compounds within the 
State of Ohio, except in compliance with the terms of 
that act. 

Another enactment lately passed by the Ohio Legis- 
lature to prevent gambling in grain, stock, petroleum, 
wool, or provisions, provides that all dealings in any 
of these articles by ‘“‘margins” or ‘‘futures’’ crimi- 
nalacts. Any person offering to sell options, or ex- 
hibiting any quotations of the prices of any margins, 
futures, or options, is punishable by fine and imprison- 
ment. A clause punishes any company or person who 
communicates the prices on marginal sales, or displays 
the prices upon the stock board, unless such display is 
part of a transaction in which values involved are fully 
purchased and delivered to the purchasers. 

No minor under the age of twelve years shall be em- 
ployed in any factory, workshop, or establishment 
wherein the manufacture of any goods of any kind is 
carried on, and no minor under the age of eighteen 
shall be employed in any of the places named fora 
longer period than ten hours aday, and in no case 
shall the hours of labor exceed sixty in one week. 
A violation of this act to be fined by fine or imprison- 
ment. 

An act providing that the employees of telegraph 
companies committing trespasses in constructing, 
altering, repairing, or injuring the wires, poles, 
insulators, instruments, premises, buildings, without 
the written consent of the owner or agent, shall be sub. 
ject to heavy penalties. 

To prevent the sale of intoxicating liquors in cities 
of the first class, in addition to other enactments on 
that subject alluded to, it is provided that it is unlaw- 
ful to barter, sell, or dispose of any intoxicating liq- 
uors, whether distilled, malt or vinous, on any day or 
night of the week between the hours of twelve o’clock 
Pp. M. and six o’clock A. M., except by a regular drug- 
gist, on the written prescription of a regular practic- 
ing physician, for medical purposes only. All restau- 
rants, coffee-houses, or places where such intoxicating 
liquors are sold or exposed to sale, except by regular 
druggists, shall be closed on every day or night of the 
week between said hours, and for a violation shall be 
fined by fine or imprisoument or both. 

An important act prescribing the mode, place, and 
time of inflicting the death penalty in the State of 
Ohio, declares that such mode shall be by hanging by 
the neck until the person is dead; to be executed by 
the sheriff, or in case of his death, inability, or ab- 
sence, the coroner of the county in which sentence of 





death is pronounced. Such sentence of death by a 
court of competent jurisdiction shall only be inflicted 
within the walls of the Ohio penitentiary at Columbus, 
Ohio, within an inclosure to be prepared for that pur- 
pose, under the direction of the warden and board of 
managers thereof, which inclosure shall be higher than 
the gallows. The condemned prisoner, when con- 
demned to death, shall be conveyed in as private and 
safe manner as possible, by the sheriff of the county 
wherein the prisoner has been convicted and sentenced, 
within the next thirty days thereafter to the Ohio 
penitentiary, where he shall be received by the warden 
and securely kept until the day designated by the 
judge for his execution. 

Another for the preservation of the health of females 
employed in manufacturing, mechanical, and mercan- 
tile establishments, provides that every person, cor- 
poration, or company employing females in their es- 
tablishments in Ohio shall provide suitable seats for 
the use of the females so employed, and shall permit 
the use of such seats by them when they are not neces- 
sarily engaged in the active duties for which they are 
employed. 

PENNSYLVANIA. 

The last session of the Pennsylvania Legislature was 
extended to so late a period as to deny me the privi- 
lege of obtaining a copy of their last session’s acts. I 
am indebted to my honored friend upon the General 
Council from Pennsylvania for several recent enact- 
ments of that State, which he has kindly sent me. 

One regulating the admission of attorneys and coun- 
sellors at law to practice in the several courts in that 
Commonwealth, provides that any attorney who shall 
have been duly admitted to practice law in any Court 
of Common Pleas and in the Supreme Court of Penn- 
sylvania, shall be permitted to practice in any other 
court in Pennsylvania upon motion simply, and filing, 
together with his certificate of admission to the Su- 
preme Court, a certificate of the presiding judge of the 
county from whence he came, setting forth that he is 
of reputable professional standing and of unobjection- 
able character. 

Another provides that all deeds and conveyances of 
lands within the Commonwealth of Pennsylvania, 
heretofore made and executed, and duly recorded in 
the county where the lands therein conveyed lies, un- 
der the authority of any last will and testament, by 
the executor or executurs thereof, or trustee or trus- 
tees named in the said will, the said will having been 
duly proved and letters testamentary granted as pre- 
scribed by the laws of the State of which the testator 
was a citizen at the time of his death, shall, upon the 
recording of a copy of said last will, duly certified un- 
der the acts of Congress, in the office of the register of 
wills in the county where the testator lived, be held to 
have the same force and effect to pass and convey the 
estate that was in the testatorat the time of his death, 
and intended to be conveyed by the deed, asif such 
will had been duly proved and letters testamentary 
thereon granted within this Commonwealth, etc. 

Another permits the judges of the Courts of Com- 
mon Pleas in all counties in which there are two or 
more Courts of Common Pleas, at the request of any 
of the other Courts of Common Pleas in the same 
county,to perform judicial duties in such other courts, 
but without extra compensation. 

An act against gift enterprises, provides that any 
merchant, manufacturer, importer, retailer, or dealer 
doing business within the Commonwealth, who shall 
offer, give, or sell any purchaser or customer any ticket 
or tickets, check or checks, or other token or memo- 
randa,entitling such purchaser or customer to demand 
or receive money, or any other article of value, shall 
be deemed guilty of a misdemeanor, and subject to 
fine or imprisonment or both. 
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Another on the subject of marriage, is entitled to 
high commendation. It provides that after the lst of 
October, 1885, no person shall be joined in marriage 
within that Commonwealth until a license shall have 
been obtained from the clerk of the Orphans’ Court 
of the county in which the marriage is to be per- 
formed, the fee for which is fifty cents, and the license 
shall have appended to it two certificates—one an orig- 
inal certificate of the marriage by the minister of the 
gospel, or other officer authorized by law to solemnize 
marriages, which marked “ original,’’ shall be given to 
the person married; the other, a copy marked “du- 
plicate,”’ shall be returned to the clerk of the Orphans’ 
Court of the proper county. Provided that in all 
cases in which the parties intend solemnizing the mar- 
riage themselves, no such marriage shall take place, 
until the clerk of the Orphans’ Court of the proper 
county shall certify their right to do so in the manner 
and form prescribed in said act. Any person who in 
the absence of such license performs the marriage 
ceremony, or who is an attesting witness thereto, shall 
forfeit the sum of one hundred dollars. 

Another provision requires, that all persons apply- 
ing for license shall be examined under oath as to their 
age and residence, and that if they are under the age 
of twenty-one years, the application for license must 
be accompanied by the consent of their parents and 
guardians, personally given to the license clerk, or 
certified to in writing by the parents and guardians, 
duly acknowledged before a notary public. This en- 
actment would seem to be in theright direction and 
must be productive of good. 

Its object is to prevent improper marriages by mi- 
nors. Similar provisions have long existed in the 
New England States, and they ought to exist in every 
State. One of the fruitful sources of discord in mar- 
ried lives, resulting so often in applications for di- 
vorce, must be traced to the manner in which the mar- 
riage contract too often is made and carried out. It is 
time that some general move was made to interpose 
some preventive remedy against the whole system of 
divorce that now degrades our land. 

The statistics on this subject startle and appal us. 
During the year ending the 3lst of December, 1884, in 
the city of Chicago alone, twelve hundred and thirty- 
six divorce suits were begun; nearly four hundred are 
now awaiting trial; but seven hundred and twenty- 
nine were granted and the parties divorced. Should 
one-half which are there pending be granted, we shall 
have the sad sight of one thousand divorces accom- 
plished in a single year in one city of our common 
country. 

Can our national unity last and such a condition of 
things continue? Can there be any strength in the 
American republic which finds not its support on the 
solid foundations of God, family and home? I tell 
you, brethren of the American Bar Association, our 
whole divorce law demands a thorough reformation. 
Stir yourselves up, until a uniform divorce system per- 
vades all the thirty-eight States. Uniformity would 
constitute conservatism, and that once fixed in the 
popular heart, this holy ordinance, now trampled 
under foot, would be saved from dishonor and sacri- 
lege. 

RHODE ISLAND. 


An act for the more plainly marking explosive ma- 
terials, prescribes that every person who shall know- 
ingly deliver, or cause to be delivered to any person or 
carrier any box, can, or other package of nitro glycer- 
ine, gunpowder, naphtha, or other equally explosive 
material, not marked with a plain and legible label 
describing its contents, or shall remove or cause to be 
removed any such label or mark, shall be fined not 
more than ten thousand dollars, or imprisoned not 
more thau five years. 





SouTH CAROLINA. 

The people of South Carolina having voted in favor 
of an amendment to the Constitution of that State, the 
Legislature at its last session ratified and made the 
same a part of the Constitution of that State. 

The amendment is in these words: 

“Any bonded debt hereafter incurred by any county 
or municipal corporation, or political division of the 
State, shall never exceed eight per centum of the as- 
sessed value of all the taxable property therein.” 

An act touching the sale of spirituous liquors or pre- 
scriptions by druggists provides that no druggist shall 
sell more than at one time on the same prescription; 
nor shall the druggist or apothecary give any pre- 
scription for the sale of spirituous liquors to any per- 
son, unless such druggist or apothecary shall be a prac- 
ticing physician, or in actual attendance on such pa- 
tient. 

An act relating to liens on ships and vessels provides 
that the same shall be dissolved unless the person 
claiming the same shall within ninety days after he 
ceases to labor or furnish material for such ship or 
vessel, file in the office of the register of mesne convey- 
ances of the county within which was the ship or ves- 
sel when the debt was contracted, a statement, sworn 
to, giving atrust and true account of the demands 
claimed as due to him with all just credit, the name of 
the person who made the contract, the name of the 
owner of the ship or vessel, and the same shall be re- 
corded in a book for that purpose in the mesne convey- 
ance office. 

‘TENNESSEE. 

The criminal law of Tennessee makes the person, 
breaking or entering into any freight or passenger car, 
barn or stable, by day or night, with intent to steal or 
commit a felony of any kind, guilty of burglary, pun- 
ishable by imprisonment in the penitentiary from 
three to ten years. 

All estates, real and personal, of illegitimates who 
are intestates, having no relative entitled to the same 
under existing laws, shall go to such persons as would, 
had the intestate been legitimate, have been his orher 
heirs, or on his or her mother’s side, in such way and 
proportions and under the same rules as is provided by 
existing laws of descent of real or personal: property 
in Tennessee among legitimates who have no kin on 
the father’s side. 

Any private corporation, except railroad or turn- 
pike companies, may mortgage its property and fran- 
chises, and a purchaser of the same under foreclosure 
sale shall become the corporation, invested with all 
its rights, powers, immunities and obligations. © 

Process can be executed on Sunday, when it shall ap- 
pear to the officer that the parties to be sued are 
about leaving the county or State. 

It shall be illegal for telegraph or telephone com- 
panies in Tennessee to discriminate in the transmis- 
sion of messages or in the accommodations and facili- 
ties given to their patrons. 

The act of 1883 providing for a railroad commission 
to regulate the operations of railroads is repealed. 

Another provides for the appointment of a commis- 
sion to ascertain and mark the boundary line between 
the States of Tennessee and North Carolina. 

An act of importance provides that the purchases of 
the property and franchises of any corporation sold 
under a mortgage foreclosure shall be invested with 
all the property, franchises, rights, privileges and im- 
munities (except exemption from taxation), as fully 
as they were possessed by the corporation itself, and 
may form a corporation and succeed to the power 
given by the charter of said corporation and the gen- 
eral powers of the State applicable thereto. 

Mexican war veterans are exempt from the pay- 
ment of all tax on State,county and municipal licenses, 
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or any tax for engaging in any kind of trade or mer- 
chandise when the stock on hand does not at any time 
exceed the sum of five hundred dollars. 

The burial of all persons is prohibited within the 
corporate limits of cities having thirty-six thousand 
inhabitants or over. 

The playing of base ball or any like game on the Sab- 
bath day in Tennessee is a misdemeanor, punishable 
by fine of from not less than twenty-five to fifty dol- 
lars for every offense. 

TEXAS. 

An enactment of the last Texas Legislature touch- 
ing the assessment of the rolling stock of railroads 
provides that every railroad corporation in Texas is 
required to deliver a sworn statement on or before the 
first day in April in each year to the assessor of the 
county in which its principal office is located, setting 
forth the true and full value of rolling stock of the cor- 
poration, and also a statement of the names of all the 
counties through which they run and the number of 
miles and the road-bed in each county of the State. 
After a submission of this statement to the board of 
equalization of the county in which is located the 
principal office of the corporation for review, the final 
valuation is to be certified to comptroller of public ac- 
counts, who shall apportion the amount of the valua- 
tion of the rolling stock among the counties in propor- 
tion to the distance the road may extend through 
them. This is certified to the assessors of the several 
counties, and they list the same upon the tax rolls as 
other property. As to any railway organized and hav- 
ing its principal office within the State, and owning or 
operating any line of railroad partly within and partly 
without the State, it is provided that a proportional 
part of such company’s rolling stock shall be rendered 
and assessed for taxation within the State, according 
bo the number of miles of such railway therein as 
compared with the number of miles without the State. 

By another act it is provided that no sailor or por- 
tion of acrew of any foreign sea-going vessel shall 
work on the wharves, or levees, of ports in the Statc 
of Texas beyond the end of the vessel’s tackle. A vio- 
lation of this act is made a misdemeanor, punishable 
by fine or imprisonment, or both. 

Again: [f any person shall directly or through agents 
manage for himself, or as agent conduct or carry on any 
business known asa dealer in futures, cotton, grain, 
any kind of meats, stocks, or keep any house commonly 
known as a produce or stock exchange,or bucket shop, 
where future contracts are bought and sold, with no 
intention of an actual delivery of the article so bought 
and sold, such person shall be guilty of a misdemeanor, 
and on conviction be subject toa fine and imprison- 
ment, or both. 

VERMONT. 

An act for the advancement of anatomical science, 
and to prevent the disturbance of the remains of the 
dead in Vermont, authorizes the bodies of paupers in 
certain cases to be given over for dissection, provided 
the deceased during his last sickness asked not to be 
buried, or if he was not a stranger or traveller. 

Another provides that libels for divorce entered in 
court to be continued to succeeding terms, and not to 
be held then until the libellant is present, unless he 
has attempted, but failed, to obtain the appearance of 
libellee. 

This legislation seems eminently right. It aims a 
blow at collusive divorces, and seeks to discourage 
that modern enormity. 

An act authorizing Probate Courts to take charge of 
the estates of absent persons and the appointment of 
trustees thereon when not heard of for more than 
three years, seems wise legislation, and has been fol- 
lowed with good results in other States where it has 
prevailed for years. 








By another act the governor is empowered on peti- 
tion to appoint special prosecutors of criminal cases, 
intended in all possibility to render more effective the 
punishment of those strange, perverse violators of the 
prohibition and temperance laws. 

Another enactment provides for a struck jury, in- 
troduced with so many good results in other States, 
and which will no doubt prove equally beneficial in 
Vermont. 

A novel statute empowers the County Court to refer 
certain causes, without the agreement of the parties, 
to the arbitrament and settlement of the referees, pro- 
vided that the issue of fact is not such as to entitle the 
parties to their constitutional right to have the issue 
tried by a jury. 

The last remnant of the common-law doctrine of the 
rights of husband and wife seems, as in many other 
States, to have become entirely exploded in Vermont. 
A. recent act provides that married women may con- 
tract with any other person other than her husband, 
and bind herself and her separate property to the same 
extent as if unmarried. All personal property and 
rights of action acquired by a woman before cov- 
erture, or acquired in any manner except by her 
personal industry, or by gift from her husband, shall 
be held to her sole and separate use, ete. 

Another act provides that deeds, leases, and other 
conveyances of land hereinafter executed, acknowl- 
edged and recorded shall convey such title of the 
grantor or lessor therein, notwithstanding any actual 
possession thereof by any other person claiming the 
same. 

The common law and an early statute of Vermont 
making void all conveyances of land adversely held 
are thereby repealed. 

VIRGINIA. 

The last adjourned session of the General Assembly 
of Virginia contained no noteworthy change in the 
statute law of that State, but referred chiefly to local 
legislation. 

WeEsT VIRGINIA. 

Of the enactments passed by the Legislature of West 
Virginia at its last regular session two only may be 
deemed worthy of note. 

One, submitting to the popular vote an amendment 
tothe Constitution providing that all elections for the 
State and county offices shall thereafter be held on 
Tuesday next after the first Monday in November, in- 
stead of October, as heretofore, which was also passed 
by a legislative enactment. 

The other is an act authorizing any person or corpo 
ration to construct and condemn land for the con- 
struction of lateral railroads, and regulating the same. 


WISCONSIN. 

Several important acts marked the Legislature of 
Wisconsin at its last session. 

What is commonly known as the ‘contract sys- 
tem’”’ of maintaining paupers, insane and idiots in 
poor-houses and asylums is forbidden, and no person 
is allowed to contract with any town, village, city or 
county to carry on a poor-house or asylum and fur- 
nish the inmates board at a given rate for each in- 
mate. 

Another provides that a wife’s inchoate dower in- 
terest, or homestead interest, can be released when 
she is insane, upon a proper petition to the Circuit 
Court by the husband setting out such facts, and 
showing that it would be for his interest to convey, 
mortgage or otherwise dispose of the real estate af- 
fected by such inchoate dower or homestead interest. 

So further it is enacted that every hotel or other 
building, more than two stories in height, containing 
apartments above the ground floor, designed for oc- 
cupancy by fifty people or more, shall be provided with 
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not less than two flights of fire-proof stairways, and 
that the inside wall or casings of every elevator for the 
conveyance of passengers to and from the upper sto- 
ries shall be constructed of fire-proof material 
throughout. In all inns and hotels there shall be pro- 
vided not less than one efficient and faithful watch- 
man, who shall be onduty from ten o’clock in the 
evening until five o’clock in the morning. 

If any pareut shall willfully abandon his or her 
child or children, leaving them in a destitute condi- 
tion, he or she shall be deemed guilty of a misde- 
meanor, and if any husband shall willfully abandon 
his wife, leaving her in a destitute condition, he shall 
be deemed guilty of a misdemeanor. 

All gambling devices whatsoever are prohibited at 
all meetings of agricultural societies of Wisconsin, 
and no appropriation made by the State to any such 
society shall be paid until the society shall present a 
sworn statement of its president and secretary, to the 
effect that all gambling and gambling devices are ex- 
cluded from its fair-grounds. 

All ballots which are cast at any election must be 
carefully preserved, so that in the event of a contest 
between opposing candidates they may be re-counted. 

An appropriation of fifteen thousand dollars per an- 
num for each of the two years next ensuing was made 
by the Legislature to be used for the prevention of 
Asiatic cholera in Wisconsin. 

A public school for dependent and neglected chil- 
dren was established by the Legislature, and the sum 
of thirty thousand dollars appropriated therefor. 

Whenever any wire or cable used for any telegraph, 
telephone, electric light or other electric purpose, is or 
shall become attached to any building or extend over 
any land, no lapse of time whatever shall raise a pre- 
sumption or justify a prescription of any perpetual 
right to such attachment or extension. 

Every woman who is a citizen of Wisconsin, and 
twenty-one years of age and upward, and who has re- 
sided therein one year next preceding any election 
pertaining to school matters, shall have a right to vote 
at such election. 

The Supreme Court of the State must, on or before 
the first Tuesday of August in each year, appoint five 
competent attorneys, residents in the State, who shall 
constitute a board of examiners for the examination 
of applicants for admission to the bar. Such board 
shall meet at the capital of the State once or oftener 
in each year, and also at such other times and places 
within Wisconsin as the Supreme Court shall direct, 
for the purpose of examining all applicants for admis- 
sion to the bar. Applicants for admission to the bar 
who shall pass the required examination, and shall re- 
ceive a certificate from such board to the effect that 
they have passed the required examination, may be 
admitted to practice as attorneys in all courts of rec- 
ord, except the Supreme Court. 

Any person who shall commit the crime of larceny 
in any ship, vessel, railroad or stage-coach, by stealing 
the property of another while said property is in 
trausit, may be tried for said offense in any county 
through which said ship, vessel, railroad car or stage- 
coach shall pass. 

Lastly, the legal standard of time within the State 
shall be the mean solar time of the nineteenth merid- 
ian west from Greenwich, now commonly known as 
“central time.” 

Crvin RieHTs. 
Massachusetts, Colorado, Ne- 


Alabama, Indiana, 


braska, have each passed laws to protect all persons in 
their civil and legal rightsin the enjoyment of all ac- 
commodations, advantages, privileges of inns, restau- 
rants, theaters, barber-shops, public conveyances on 
laud and water, etc., prescribing penalties for their 





violation by civilaction, and yet defining certain mis- 
demeanors and fixing their penalties. 


oF Foop AND PRESERVATION OF 
HEALTH. 

To prevent deception in the sale of dairy products, 
unwholesome, impure, unhealthy and adulterated 
milk, and especially the sale of oleomargarine for but- 
ter, have been the subject of recent stringent legisla- 
tion in many of the States. New York, Ohio, Ver- 
mont, Missouri, Arkansas, Colorado, have sought to 
suppress and regulate the sale of oleomargarine and 
other spurious imitations of butter. These laws vary 
very much in the various States, but in none of them, 
save in New York, has it been judicially held that a 
law of that State absolutely prohibiting the manufac- 
ture or the sale of these imitations and compounds 
was unconstitutional. 

In Ohio the manufacture or sale of any article’ or 
compound designed to be sold as butter, and not made 
entirely of cream or milk, is prohibited. In Vermont 
the selling or offering for sale as butter any article or 
substance not made exclusively of cream or milk is pro- 
hibited. In Missouri inn-keepers and boarding-house 
keepers are required to mark the vessel in which the 
article compounded is served, conspicuously and legi- 
bly with the words, ‘“* Oleomargarine or impure but- 
ter.” 

The Arkansas statute contains a similar provision, 
and in addition the further requirement, when sales 
of the article are made, the receptacle or package con- 
taining it shall be stamped or marked in plain, legible 
type with the name of the contents 

Similar laws are those enacted in Oregon and Colo- 
rado. Inthe latter State every importer, manufac 
turer, or vendor is required to obtain a license, which, 
for making or for importing shall not be jess than one 
thousand dollars, and for selling not less than five 
hundred dollars; besides a separate license must be 
had for every city, town or place in which the manu- 
facture or sale is carried on. 

The opinion of the Court of Appeals of New York 
in the recent case of People v. Mara, declaring the re- 
cent New York statutory enactment prohibiting the 
manufacture of oleomargarine in that State unconsti- 
tutional and void, has been sharply criticised by 
law magazines in and out of New York. The criti- 
cism rests upon the assumption that the manufacture 
and sale of oleomargarine and similar spurious imita- 
tions so often put upon the market for sale as_ butter, 
constitute a fraud and false pretense of the first mag- 
nitude, the absolute suppression of which is clearly 
within the power of a State. 

Buta careful examination of the opinion of the 
Court of Appeals of New York shows that possibly 
the criticism referred to rests upon a misconception. 

The court held that the object and effect of the 
New York statute which they were called upon to con- 
strue was not to supplement the provisions of existing 
statutes against fraud and deception by means of imi- 
tation of dairy butter, but that the statute went much 
further. The court say: 

‘The law attempts to prohibit the sale of any arti- 
cle intended to take the place of butter. This prevents 
competition, and places a ban on progress and inven- 
tion. It invades the rights both of persons and prop- 
erty guaranteed by the Constitution. The sale ofa 
substitute for any article of manufacture is a legiti- 
mate business, and if effected without deception can- 
not be arbitrarily suppressed. This act is not aimed 
at deception, but goes further; it in effect creates a 
monopoly destructive of rights protected by the Con- 
stitution both of the State and the United States.”’ 

It is proper to observe that a statute on this subject 
in Missouri, almost identical with that of New York, 
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has been pronounced constitutional by the Supreme 


Court of that State (State v. Addington, 77 Mo. 110), 
and by Mr. Justice Miller, of the United States Su- 
preme Court, in acase in the Circuit Court (Ex re 
Boarnahan, 18 Fed. Rep. 62). 


Pusuic MorRALs. 

Alabama, Connecticut, North Carolina, Nevada, 
Colorado, Oregon, Minnesota, Ohio, New York, have 
passed laws providing that if any person shall import, 
print, publish, sell, lend, give away, distribute, show, 
advertise, or have in his possession with intent to give 
away, etc., any obscene or indecent book, magazine, 
newspaper, pamphlet, engraving, picture or drawing, 
or any article or instrument of indecent or immoral 
use; or if any person shall design, copy, draw, photo- 
graph, print, utter, publish or otherwise pre- 
pare, such book, picture, etc., or advertise the same, 
he shall be punished by confinement by not less than 
one nor more than three years in the penitentiary, or 
by fine not less than five hundred nor more than fif- 
teen hundred dollars. 

Kansas has gone a step farther. The Legislature of 
that State bas passed an act providing that during the 
trial of an action or the hearing of any proceeding or 
examination in which vulgar, obscene or immoral evi- 
dence is elicited or produced, the court or police judge 
trying the case may expel or exclude any or all 
minors from the court-room and place of trial or hear- 
ing. 

RAILROADS. 

Several of the States have passed many important 
enactments in regard to railroads, both as to taxation 
and continuous extension beyond the limits of the 
several States. So too, much stringent legislation has 
taken place against any and all discrimination and 
charges on the part of railways for the carriage of 
freights and passengers, but this has already been re- 
ferred to under the separate State statutes. 


EDUCATION. 

Everywhere throughout our land the subject of edu- 
cation is coming prominently to the front and receiv- 
ing that paramount importance from legislative bodies 
which it so pre-eminently deserves. No volume of 
annual sessions acts can be opened that each and all 
do not attest elaborate and well-considered plans for 
State universities, State normal schools, with thorough 
and complete systems of free, high and common 
school education. Nay, more. The States from Ala- 
bama to Wisconsin have, with scarcely an exception, 
provided for instructing all pupils, supported in whole 
or in part by public money, or under State control, in 
hygiene and philosophy, with special reference to the 
effect of alcoholic drinks, stimulants and narcotics 
upon the human system. 

And now I bring this tiresome and tedious review 
toaclose. A word or two more, and then I am done. 

The American Bar Association has become in part 
the voluntary custodian of our American system of 
self-government, founded upon the sovereignty of the 
peeple, under self-imposed constitutional limitations 
on their own power. 

What a mighty trust! What a vast responsibility! 
How is itto be met? How discharged? 

“ Justice,"’ Sir James McIntosh tells us, *‘ is the per- 
manent interest of all men, of all commonwealths.”’ 

“It is the ligament,’’ says Daniel Webster, ‘‘ which 
holds civilized beings and civilized nations together. 
Wherever that temple stands you always find a founda- 
tion for social and political happiness, and the con- 
sequent improvement and progress of our race.”’ 

Law is the hand-maid of progress, the political fac- 
tor of National and individual success. It becomes 
therefore our duty, brethren, to see as far as in us lies 





that we have good laws first, and then ever to strive 
for their honest use and impartial execution. 

Your influence can and must be exercised and felt, 
in the elevation and purity not less than in the attain- 
ment of uniformity in the enlightened, general juris- 
prudence of every commonwealth numbered in the 
Union of our American States. It may require, as 
doubtless it will, labor, effort, care, and unceasing self- 
denying exertion; but what of all that compared with 
the success which will follow? The conquests and tri- 
umphs of the American Bar in long years that have 
passed, attest its capacity, virtue, courage and nobil- 
ity for dealing with professional problems and difficul- 
ties that might have dashed the brightest hopes, or 
brought doubt to the stoutest heart. But where has 
been exhibited higher loftiness of aim, nobler unself- 
ishness, calmer or more fearless adherence to duty in 
face of peril, more sterling constancy to truth, greater 
heroism in the defense of the innocent, than in the 
profession of the law? 

Brethren, higher triumphs still await you. Be con- 
stant and untiring in your intercourse with the bar 
associations of the several States. Organize your com- 
mittees for concerted plans of action, and bring your 
influence to bear in State Legislatures, for the correc- 
tion of evils in general legislation which cry out loudly 
for reform. 

In conclusion, permit me to say, what I heard a great 
but young lawyer, cut off ere he had reached his merid- 
ian, say: ‘‘Self-control has constituted the greatness 
of the American people. It is obedience to law, their 
own law, that is their power. It is because they 
have declared that their constitution is the sulus 
populi; it is because they adhere to the rule that the 
written law is the voice of the people; and that the 
old common law of our fatbers is a safe rule of action; 
it is because our people appeal from the hour of pas- 
sion to the day of calm reflection that they have so 
far proved themselves worthy of the liberty that their 
fathers conquered for them. When they shall neglect 
to adhere to that great rule — when they shall no 
longer be masters over themselves — when they cannot 
stop in a moment of passion to reflect upon the limits 
they themselves have placed around their passions for 
their own good, and reverently bow before the laws, 
they will soon cease to be the peaceful, orderly, progres- 
sive and powerful republic of George Washington.” 

May heaven avert that day! The Constitution of 
the States and the Union of the States! Esto perpetua! 

The eighth annual session of the American Bar Asso- 
ciation is now organized and is ready to proceed to 
business. 





———————————— 


MASTER AND SERVANT—DOCTRINE OF FELLOW 
SERVANTS. 
UNITED STATES CIRCUIT COURT, N. D. NEW YORK, 
JUNE, 24, 1885. 


GRAY V. PHILADELPHIA & R. R. Co.* 


Where a fireman on a railroad train is injured by a collision 
at a crossing of two roads, brought about by the concur- 
ring negligence of the engineer on his train, and of the 
employees of the other road, his right to recover damages 
for such injury from the other road will not be defeated 
by reason of the negligence of the engineer. 


) OTION for new trial. 


Mitchell & Mitchell, for defendant. 
Parker & Countryman, for plaintiff. 


*S. C., 24 Fed. Rep. 163, 
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WALLACE, J. This suit was brought to recover 
damages for personal injuries sustained by the plaint- 
iff, in a collision between a locomotive of the Lehigh 
Valley Railroad Company, upon which he was a fire- 
man, and atrain of cars belonging to the defendant. 
The collision took place at apoint where the roads of 
the two railway companies intersect and cross each 
other, known as the ** Bound Book Crossing.” A sig- 
nal station was maintained at this crossing by the Le- 
high Valley Company in charge of a signal-man, who 
was selected by that corporation, and was in its em- 
ploy. By the system of signals which had been adopted, 
and were in force at the time of the collision, a red 
signal indicating danger was constantly shown to both 
roads, until an approaching train at the distance of a 
third of a mile from the crossing asked for permission 
to pass by asignal from the engine. If in answer to 
the engine’s signal, a white signal was displayed at the 
station, the engineer was at liberty to proceed with 
his train. If onthe other hand, the red signal re- 
mained displayed, it was his duty to stop his train. 
The plaintiff in discharge of his duty asa fireman in 
the employ of the Lehigh Valley Company, was upon 
an engine of that company, in charge of an engineer 
carrying a superior officer of the company upon a 
special errand ; amd the engine was proceeding to cross 
the Bound Book Crossing, when the collision occurred. 
The evidence authorized the jury to find that the 
safety signal was displayed to the plaintiffs engine in 
response to the signal of the engineer for permission 
to cross, and that the danger signal was displayed to 
the engineer of the defendant’s train in response to 
his signal for permission to cross. The evidence also 
established that the engineer of the plaintiff's engine 
was guilty of negligence in attempting to cross, not- 
withstanding he had received permission to do so by 
the proper signal; that he saw defendant’s train was 
making for the crossing, either in disregard of the 
proper signal to the engineer of that train, or undera 
misapprehension; that his attention was called to this 
circumstance by Mr. Pickle; that he had reason to 
suppose a collision would take place if proceeded, yet 
having ample time to stop his engine and avoid col- 
lision after notice of danger, did not do so. 

The jury were instructed that if they found that the 
collision ensued by reason of the negligence of the en- 
gineer of the defendant, concurring with the negli- 
gence of the engineer of the Lehigh Valley Company, 
the plaintiff was entitled to recover, provided there 
was no concurring negligence upon his part. They 
were instructed, that although he was notin control 
of the engine upon which he was employed, it was his 
duty to be observant, so faras practicable of the situ- 
ation, and to do what he could to promote the safety 
of the enterprise in which he was engaged; but that it 
did not follow that he was negligent because he did not 
attempt to stop the engine himself or insist upon the 
engineer's doing so. 

It was left to the jury to determine, as a question of 
fact, whether under the circumstances his conduct 
amounted to a concurrence in the conduct of the en- 
gineer; and they were instructed, if he did thus con- 
cur, he was not entitled to recover. The defendant 
requested the court to instruct the jury that the 
plaintiff, being a fellow-servant with the engineer of 
the Lehigh Valley Company, and being engaged in a 
joint enterprise with him, could not recoverif they 
found that the engineer’s negligence contributed to 
the collision. This instruction was refused, and the 
refusal is now assigned as error, for which a new trial 
should be granted. 

The instructions given were certainly as favorable 
forthe defendant as could reasonably be required. 
Although the plaintiff was a fellow-servant of tie en- 
gineer, he was a subordinate, and had no control over 





the movements of the locomotive. If he was not 
guilty of any personal negligence, and did not coun- 
tenance the negligent conduct of his fellow-servant, 
upon reason and according to the weight of author- 
ity, he ought notto be precluded from a recovery 
against the defendant. If he could maintain an action 
against his fellow-servant and the defendant jointly, 
he can, at his election, pursue either severally. Upon 
the facts found by the jury, he wasno more account- 
able for the misconduct of the engineer than a passen- 
ger would be, or than the owner of a cargo would be 
for the negligent acts of the carrier whom he has em- 
played to transport his property. If he had occupied 
sucha relation to the transaction he could recover 
against either or all of the offenders whose acts con- 
tributed to his injury. The Atlas, 93 U. 8S. 302; The 
Washington, 9 Wall. 513; The Titan, 23 Fed. Rep. 413; 
Eaton v. Boston & L. R. Co., 11 Allen, 500; Webster v. 
Hudson River R. Co., 388 N. Y. 260; Barrett v. Third 
Ave. R. Co., 45 id. 628; Spooner v. Brooklyn City R. 
Co., 54 id. 230: Lockhart v. Lichtenthaler, 46 Penn. St. 
151. See Zown of Albion v. Hetrick, 90 Ind. 545; Wa- 
bush, St. L. & P. R. Co. v. Shacklet, 105 Ill. 364; 
Cuddy v. Horn, 46 Mich. 596. 

The defendant relies upon the English cases of 
Thorogood vy. Bryan, 8 C. B. 115, and Armstrong v, 
Lancashire & Y. R. Co., L. R., 10 Exch. 47. 

In Thorogood v. Bryan it was held that the plaintiff, 
an ordinary passenger in an omnibus, injured by the 
joint negligence of the driver of the omnibus and of 
the defendant, must be taken to be identified with the 
driver of the omnibus; and if want of care on the part 
of the driver of the omnibus conduced to the accident, 
the plaintiff could not recover against the defendant, 
This ruling has been generally criticised, and its cor- 
rectness repudiated by text writers of authority,and is 
in plain conflict with the great preponderance of judi- 
cial opinion in this country. The case of Armstrong v. 
Lancashire & Y. R. Co., was decided upon the author- 
ity of Thorogood v. Bryan. 

In Robinson v. New York Cent. & H. R. R. Co., 66 
N. Y. 11, it was held that a person who accepts an in- 
vitation to ride with another competent to control the 
vehicle is not chargeable with his negligence; and 
contributory negligence upon his part is no defense in 
an action against a third party for injuries resulting 
from a collision; and that if the plaintiff was free from 
negligence, although the driver might have been 
guilty of negligence which contributed to the injury, 
the action could be maintained. Church, C. J., in de- 
livering the opinion, said: ‘‘Itis no excuse for the 
negligence of the defendant that another’s negligence 
contributed to the injury for whose acts the plaintiff 
was not responsible.”’ 

In Dyer v. Erie R. Co., TIN. Y. 228, it was held that 
where one travels in a vehicle at the invitation of the 
owner or driver over whom he has no control, no re- 
lationship of principal and agent exists between them, 
and he is not responsible for the negligence of the 
driver, and contributory negligence on the part of the 
driver is not imputable to the passenger and is no bar 
to a recovery against a negligent third party for injur- 
ies resulting from acollision. 

The reasoning in both of these cases proceeds upon 
the ground that the negligence of one person is not to 
beimputed to another merely because both of them 
are engaged ina common enterprise, when the latter 
has no control in fact, or by reason of superior author- 
ity, over the conduct of the former. It is otherwise 


where they are engaged in an enterprise, the char- 
acter of which presupposes conjoint management, and 
therefore mutual responsibility for each other’s acts, 
as in Beck v. East River Ferry Co., 6 Rob. 82. 

It is not apparent how the circumstance that the 
persons engaged in the common enterprise are fellow- 
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servants can qualify the application of the princi- 
ple to be deduced from these cases. That circum- 
stance is important only as it bears upon the question 
of the employers’ responsibility to one servaut for the 
negligence of a fellow-servant. As between them- 
selves, the servants of a common employer are liable 
to each other for negligence precisely as though the re- 
lation of fellow-servant did not exist. The cases in 
Massachusetts holding otherwise are generally disap- 
proved by the commentators. Shearm. & R. Neg., § 
112; Whart. Neg., § 245; 2 Thomp. Neg. 1062; Add. 
Torts, 145. See also Hinds v. Harbou, 58 Ind. 121. 

The exemption of the employer from liability toa 
servant forthe negligence of a fellow-servant rests 
upon the implied undertaking of the seryant to as- 
sume the risks necessarily incident to the service in 
which he engages, including the risks of the negligence 
of his fellow-servant in discharging duties which the 
employer cannot be expected to discharge personaliy. 
There is no reason why athird person,with whom there 
is no such implied undertaking, should be entitled to 
avail himself, asa defense to his own negligence, of 
the contributory negligence of a fellow-servant of the 
injured party any more than of the contributory neg- 
ligence ofa stranger. As to him, personal negligence 
on the part of the injured party would seem to be the 
only just criterion of contributory negligence. 

ln the case of Paulmier v. Erie R. Co., 34 N. J. Law, 
151, it was held thata servant, injured by the com- 
bined negligence of his master and ofa fellow-servant, 
could recover against the master upon the ground that 
the master was one of two joint wrong-doers, and as 
such responsible to the servant. It would follow asa 
corollary that it does not lie even with an employer to 
insist that the contributory negligence of one servant 
can be imputed to a fellow-servantas a defense to the 
employer’s negligence. Certainly a stranger cannot 
occupy any better position than the employer. 

There are two adjudications in this State opposed to 
the doctrine of Armstrong v. Lancashire & Y. R. Co.; 
Perry v. Lansing, 17 Hun, 34; Busch v. Buffalo Creek 
R. Co., 29 id. 112. In both of these cases it was held 
that a defendant whose negligence contributed to the 
injury of an employee could not escape liability be- 
cause the negligence of a co-employee of the plaintiff 
also concurred. This is believed to be sound law. 

The motion for a new trial is denied. 

[See notes, 28 Am. Rep. 565; 38 id. 514. Also 41 id. 
178; 38 id. 558; 44 id. 791; 46 id. 230.—Eb.] 


—_——_>__———_ 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

PATENT—DESIGN FOR CARPETS — INFRINGEMENT— 
DAMAGES.—In a suit in equity for the infringement of 
a patent for a design for carpets, where no profits were 
found to have been made by the defendant, the Cir. 
cuit Court allowed to the plaintiff, as damages, in re- 
spect to the yards of infringing carpets made and sold 
by the defendant, the sum per yard which was the 
profit of the plaintiff in making and selling carpets 
with the patented design, there being no evidence as 
to the value imparted to the carpet by the design. 
Held, that such award of damages was improper, and 
that only nominal damages should have been allowed. 
There is but one safe rule, to require the actual dam- 
ages or profits to be established by trustwortky legal 
proof. It is not necessary to cite at length from the 
cases decided by this court on the subject. It is 
sufficient to refer to them as follows: Livingston v. 
Woodworth, 15 How. 546; Seymour v. McCormick, 16 
id. 480; Mayor v. Ransom, 23 id. 487; Mowry v. Whit- 





*Appearing in 5 Sup. Ct. Rep. 





ney,14 Wall 620; Philp v.Nock, 17 id. 460; Littlefield y. 
Perry, 21 id. 205; Birdsall v. Coolidge, 93 U. 8. 64; Ca- 
wood Patent, 94 id. 695; Blake v. Robertson, id. 728; 
Garretson vy. Clark, 111 id. 120; 8. C., 4 Sup. Ct. Rep. 
261; Black v. Thorne, 111 U. 8. 122; 8. C., 4 Sup. Ct. 
Rep. 326. The true rule, which applies also to a pat- 
ent fora design, was formulated thus, by this court, 
in Garretson v. Clark: ‘‘ The patentee must, in every 
case, give evidence tending to separate or apportion 
the defendant’s profits and the patentee’s damages be- 
tween the patented feature and the unpatented fea- 
tures, and such evidence must be reliable and tangi- 
ble, and not conjectural or speculative; or he must 
show, by equally reliable and satisfactory evidence, 
that the profits and damages are to be calculated on 
the whole machine, for the reason that the entire 
value of the whole machine, as a marketable article, is 
properly and legally attributable to the patented fea- 
ture.” The case of Manufacturing Co. v. Cowing, 105 
U.S. 253, was a case falling within the last clause of 
the rule thus stated, and wasan exceptional case, as 
was stated by the chief justice,in the opinion. The 
general rule was recognized in that case, and the ex- 
ception was made, in regard to the oil-well gas pump 
there involved, because there was only a limited and 
local demand for it, which could not be, and was not 
supplied by any other pump. The rule in question is 
even more applicable to a patent for a design than to 
one for mechanism. A design or pattern in ornamen- 
tation or shape appeals only to the taste through the 
eye, and is often a matter of evanescent caprice. The 
article which embodies it is not necessarily or gener- 
ally any more serviceable or durable than an article 
for the same use having a different design or pattern. 
Approval of the particular design or pattern may very 
well be one motive for purchasing the article contain- 
ingit, but the article must have intrinsic merits of 
quality and structure, to obtain a purchaser, aside 
from the pattern or design; and to attribute, in law, 
the entire profit to the pattern, to the exclusion of the 
other merits, unless it is shown by evidence, as a fact, 
that the profit ought to be so attributed, not only vio- 
lates the statutory rules of ‘‘ actual damages ’’ and of 
‘* profits to be accounted for,’’ but confounds all dis. 
tinctions between cause and effect. Dobsonv. Hart- 
ford Carpet Co. Opinion by Blatchford, J 

[Decided April 20, 1885.] 


CRIMINAL LAW—-PROSECUTION FOR BIGAMY—JURORS 
—ACTS OF MARCH 22,1882,AND JUNE 23,1874.—(1) Under 
section 5 of the act of Congress of March 22,1882 (22 Stat, 
30), which provides ‘“‘that in any prosecution for big. 
amy, polygamy, or unlawful cohabitation, under any 
statute of the United States, it shall be sufficient cause 
of challenge to any person drawn or summoned as a 
juryman or talesman * * * that he believes it 
right for a man to have more than one living and un- 
divorced wife at the same time,’ the proceedings to 
impanel the grand jury which finds an indictment for 
one of the offenses named, under a statute of the 
United States, against a person not before held to 
answer, are a part of the prosecution, and the indict- 
ment is good, although persons drawn and summoned 
as grand jurors were excluded by the court from serv- 
ing on the grand jury, on being challenged by the 
United States, for the cause mentioned, the challenge 
being found true. The statute applies to grand ju- 
rors. (2) Where,under section 4 of the act of Congress 
of June 23,1874 (18 Stat. 254), in relation to courts and 
judicial officers in the Territory of Utah,’’ in the trial 
of an indictment, the names in the jury-box of 200 
jurors, provided for by that section, are exhausted, 
when the jury is only partly impaneled, the District 
Court may issue a venire to the United States marshal 
for the Territory, to summon jurors from the body of 
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from persons thus summoned. The principle which 
authorized the action of the court in obtaining petit 
jurors in this case, after the statutory measures had 
been exhausted, is sanctioned by authority. Bac. Abr. 
“ Juries,’”? C; 1 Chit. Crim. Law, 518; 2 Hale P. C. 265, 
266; United States v. Hill, 1 Brock. 156; Mackey v. 
People, 2 Colo. 13; Stone v. People, 2 Scam. 326; 
Straughan v. State, 16 Ark. 37, 45; Wilburn v. State, 
21 id. 198, 201; Gibson v. Com., 2 Va. Cas. 111, 121; 
Shaffer v. State, 1 How. (Miss.) 238, 241; Woodsides v. 
State, 2 id. 655, 659; State v. Harris (Sup. Ct. Iowa, 
Sept., 1884), 20 N. W. Rep. 439; 8. C., 17 Chic. Leg. N. 
58. By section 1868 of the Revised Statutes, the Dis- 
trict Courts of the Territory have common-law juris- 
diction, and under section 1874 of the Revised Stat- 
utes, and section 1061 of the Compiled Laws of Utah, 
of 1876, those courts have original jurisdiction, in 
criminal cases. By section 217 of the Criminal Pro- 
cedure Act of Utah, of February 22, 1878, all issues of 
fact in criminal cases must be tried by jury, and by 
section 7 the defendant in a criminal action is entitled 
to aspeedy trial. A venire to summon jurors is a writ 
necessary to the exercise of the jurisdiction of the 
court, and agreeable to the principles and usages of 
law, where it is not forbidden or excluded, and where 
the affirmative provisions of law have, so far as they 
extend, been first observed. In United States v. Hill 
(before cited), Chief Justice Marshall, speaking of the 
law as it then existed, says: ‘It has been justly ob- 
served that no act of Congress directs grand juries, or 
defines their powers. By what authority, then, are 
they summoned, and whence do they derive their 
powers? The answeris that the laws of the United 
States have erected courts which are invested with 
criminal jurisdiction. This jurisdiction they are 
bound to exercise, and it can only be exercised 
through the instrumentality of grand juries. They 
are therefore given by a necessary and indispensable 
implication. But how far is this implication neces- 
sary and indispensable? The answer is obvious. Its 
necessity is co-extensive with that jurisdiction to 
which it is essential.” Clawson v. United States. Opin- 
ion by Blatchford, J. 

[Decided April 20, 1885.] 

SALE—DELIVERY — DRAFTS AGAINST CARGOES—TI- 
TLE—LIABILITY FOR PRICE — INTEREST.—A contract 
was made by A., of Charleston, with D., of Baltimore, 
for the sale and delivery, at Charleston, of 2,500 tous 
of kainit, to be shipped from August to October, 1880, 
at a fixed price, cash on delivery of each cargo. The 
kainit was to come from R., at Hamburg. D. pro- 
cured G., for a commission paid him by D., to send 
toR. a credit on London for the amount of 2,500 tons 
of kainit in five cargoes, under which R. obtained the 
money. G. paid drafts against the credit to the 
amount of the cargoes. The declarations and invoices 
by R., presented before the consul at Hamburg, 
named G. as the consignee at Charleston, and the bills 
of lading made the cargoes deliverable at Charleston to 
G. or his assigns. These papers were sent to A. before 
any of the cargoes arrived, with an invoice for each 
cargo in the shape ofa bill made out thus: A. bought 
of G. acargo of kainit shipped by such a vessel, such a 
quantity, such a price; and a power of attorney, under 
which A.’s agent, as attorney for G., entered the car- 
goes at the custom-house at Charleston in February 
and March, 1881, as imported by G., and made oath 
that G. was the owner. A. received and accepted the 
cargoes. IJleid,(1) G. was the owner of the cargoes,and 
sold and delivered them to A., to be paid for on de- 
livery free from any claim growing out of the contract 
of A. with D. or R. for any breach of that contract as 
to the time of shipping the cargoes; (2) A..was liable 
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to G. for the price of the cargoes, with interest from 
their delivery. There having been a contract of sale, 
by mutual assent, and the contract having been ex- 
ecuted by the vendor, by the delivery of the goods,the 
liability of the vendee to pay for them on delivery, in 
the absence of other terms, accrued, and the law 
raises an implied contract to pay interest, from deliv- 
ery, on the purchase-money, which was liquidated by 
the terms of the invoices in the name of the plaintiff, 
received and retained by the defendant. Such is the 
rule of the general commercial law. Dodge v. Perkins, 
9 Pick. 368, 3888; Foote v. Blanchard, 6 Allen, 221; Van 
Rensselaer v. Jewett, 2 N. Y. 135; Esterly v. Cole, 3 
id. 502. The case is not one of an open running ac- 
count, but is of the class where there isa stipulated 
term of credit, which has expired. We do not find 
any thing in the decisions in South Carolina which 
would forbid the allowance of interest in the present 
case. In Rice v. Hancock, Harper (S. C.), 393, in 1824, 
interest was disallowed on a book-account for goods, 
because although there was a special agreement to 
pay for the goods in cotton in sixty days, and other- 
wise to pay interest after sixty days, there was no 
count on the agreement. A like decision was made in 
Schermerhorn v. Perman, 2 Bailey, 173, in 1831. In 
Lindsey v. Bland, 2 Speers, 30, in 1843, on a count for 
negroes sold, but no count for interest, interest was al- 
lowed after 12 months, because a 12-months note was 
to have been given. In Ancrumv. Slone, id. 594, in 
1844, the rule is stated that interest is allowable ona 
liability to pay money, if the sum is certain, from the 
time when, by construction of law, the payment is 
demandable. In Kennedy v. Barnwell, 7 Rich. Law, 
124, in 1854, undera contract to pay a fixed sum for 
digging a canal, no time of payment being mentioned, 
interest was allowed from the completion of the work. 
In Kyle v. Laurens R. Co., 10 Rich Law, 382, in 1857, 
interest was allowed on the value of cotton lost by a 
common carrier, on the ground that the cotton was a 
cash article at the place of delivery, and its value was 
taken on a cash sale, as cash lost by the plaintiff, who 
was therefore entitled to interest on the value. In 
Arnold v. House, 12 8. C. 600, in 1879, and in Childs v. 
Frazee, 15 id. 612, in 1880, interest was recovered 
against a purchaser of land forcash ata judicial sale. 
Atlantic Phosphate Co. v. Grafflin. Opinion by Blatch- 
ford, J. 

(Decided May 4, 1885.] 

PLEADING — ADMISSION IN ANSWER — TRUSTEE — 
REMOVAL FOR MISMANAGEMENT.—-A defendant to a 
bill in equity, who states in his answer, un- 
der oath, the provisions of a writing which is 
presumed to be in his possession, cannot complain 
that the court acted upon his admission. Courts of 
equity are frequently required to acton the admis- 
sions of the answer without other proof. Thus when 
a cause is heard upon bill and answer, the decree is 
based entirely on the admissions of the answer with- 
out other testimony. Reynolds v. Crawfordsville 
Bank, 112 U. 8. 405; Brinckerhoff v. Brown, 7 Johns. 
Ch. 217; Grosvenor v. Cartwright, 2 Cas. Ch. 21; Per- 
kins v. Nichols, 11 Allen, 542. At all events, it does 
not lie in the mouth of a defendant in equity to com- 
plain that the court assumed his answer made under 
oath to be trueand decreed accordingly. The next 
assignment of error is that the decree rendered by the 
Circuit Court is not justified by the law. The decree 
rests solely on the ground alleged in the bill, of neglect 
of duty and mismanagement of the trust property. If 
these grounds are sustained by the proof, the authori- 
ties are ample to justify the decree of removal. For 
where the acts or omissions of the trustee are such as 
to show a want of reasonable fidelity, a court of equity 
will remove him. Ex parte Phelps, 9 Mod. 357; Mayor 











216 





THE ALBANY LAW JOURNAL. 





of Coventry v. Attorney-General, 7 Brown P. C. 235; 
Attorney-General v. Drummond, 1 Dru. & W. 355; 
Attorney-General v. Shore,7 Sim. 309n; Lx purte 
Greenhouse, 1 Madd. 92; Ex parle Reynolds, 5 Ves. 
707; Clemens v. Caldwell, 7 B. Mon. 171; Johnson's 
Appeal, 9 Penn. St. 416; Ex parte Potts, 1 Ash. 340; 
Buchanan v. Hamilton, 5 Ves. 722; Ellison vy. I llison, 
6 id. 663; Portsmouth vy. Fellows, 5 Madd.450; Lathrop 
vy. Smalley’s Ex’r, 23 N. J. Eq. 192; Hussey v. Cof- 
fin, 1 Allen, 354; Attorney-General v. Garrison, 101 
Mass. 223. Where a sole executor sustains the twofold 
character of executorand guardian, the law will ad- 
judge the ward’s proportion of the property in his 
hands to be in his hands in the capacity of guardian, 
after the time limited by law for the settlement of the 
estate, whether the final account has been passed by 
the Orphans’ Court or not. Watkins v. State, 2 Gill. 
& J.220 So where the same person is executor of an 
estate and guardian of a distributee, and there is noth- 
ing to show in which capacity he holds funds after 
payment of debts and settlement of the estate, he shall 
be presumed to hold them as guardian. State v. 
Hearst, 12 Mo. 365; seealso Johnson v. Johnson, 2 Hill 
(S. C. Ch.), 277; Kare’s Adm’r v. Karr, 6 Dana, 3. But 
the proof that the trust fund came to the hands of the 
trustee does not stop with the orderand decree of the 
Probate Court finding the money iu his hands as ex- 
ecutor, and directing its payment to himself as trus- 
tee; for it appears that he made and filed in the Pro- 
bate Court his receipt, as trustee for the fund, and 
upon the strength of that receipt procured his dis- 
charge as executor. It remains to inquire whether the 
proof sustains the charge of neglect of duty and mis- 
management of the trust funds. Having taken pos- 
session of the trust moneys, it became the duty of the 
appellant to invest them as directed by the will, if it 
were possible to do so. The proot shows that it was 
possible. Theappellant admits, under oath, that he 
has made no investments of the trust assets, and 
placed no funds in securities of any sort, or in bank, 
and set aside no annuities for the benefit of the cestui 
que trust or the trust estate. His own admissions show 
neglect of duty and mismanagement of the trust es- 
tate. The neglect to invest constitutes of itself a 
breach of trust, and is ground for removal. Clemens 
v. Caldwell, 7 B. Mon. 174; Lathrop v. Smalley’s Ex’rs, 
23 N. J. Eq. 192. Decree affirmed. Cavender v. Cav- 
ender. Opinion by Woods, J. 

[Decided April 20, 1885.] 
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CONTEMPT — INTERFERENCE OF STRIKERS WITH RE- 
CEIVER.—A writer, signing himself chairman, sent the 
following notice to the various foremen of the shops of 
theWabash Railway Company duringa strike organized 
to resist a reduction of wages, the railroad being at 
that time in the hands of a receiver appointed by the 
United States Circuit Court: ** Office of local commit- 
tee, June 17, 1885. ——, Foreman: You are requested 
to stay away from the shop until the present difficulty 
issettled. Your compliance with this will command 
the protection of the Wabash employees. Butin no 
case are you to consider this an intimidation.”’ Held, 
that this was an unlawful interference with the man- 
agement of the road by the receiver, and a contempt of 
court for which the writer should be punished. Cir. 
Ct. W. D. Mo., June, 1885. Matter of Wabash R. Co. 
Opinion by Krekel, J. 


BILL OF LADING—EXEMPTION CLAUSE—‘‘ SHIP-OWN- 
ERS WILL NOT BE LIABLE FOR MORE THAN INVOICE 
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VALUE.’’—The bill of lading was for fourteen bales, 
three of which were damaged. It contained the clause 
that ‘*in case of damage, loss, or non-delivery the ship- 
owners will not be liable for more than the invoice 
value of the goods.’’ Theinvoice value of the four- 
teen bales was $2,692.16; the price obtained for the 
whole in the foreign market was $2,901.85. The invoice 
value of the damaged govuds alone was $571.05; the act- 
ual price received for them was $184.85. Respondent 
relied on the analogy of insurance policies, and the 
rule that where such policy coutains the clause “ free 
from average, unless general,’’ under a certain per 
cent, the percentage of loss is calculated upon the sub- 
ject insured as a whole, and that there can be no re- 
covery for loss of apart less than the agreed percent- 
age calculated on the whole. Respondent contended 
therefore that as the shipper realized on the whole 
cargo more than the invoice value, he could not re- 
cover the loss on the three packages. Held, that the 
liability of acommon carrier is not simply on con- 
tract, like the liability of an insurance company, but 
in tort as well, and arises separately for each item of 
loss. That the above clause in the bill of lading should 
be construed according to its natural import and evi- 
dent intention, not as acondition of any liability at 
all, but asa limitation of the extent of the carrier's 
liability, and as applying distributively upon each ar- 
ticle damaged; and that he is to be held liable, in the 
sense of being accountable, for no more than the in- 
voice value of the goods damaged. For the same rea- 
son also held, that on a partial injury the damage is to 
be computed on the basis of the invoice value of the 
damaged goods, and their net proceeds being credited 
against their invoice price and freight, the carrier is 
to be held for the difference only. In such cases it has 
long been the established law of this country, and it is 
wow the law of England, although for some fifty years, 
until comparatively recently, the opposite construc- 
tion there prevailed, that the percentage of loss ex- 
cepted inthe memorandum clause is to be computed 
upon the subject insured as a whole, and not upon its 
separate parts, such as cases, packages, or hogsheads; 
unless the insurance be clearly declared to be made 
upon each package or case separately. Under this rule 
if a hundred boxes of oranges were insured “ free from 
average, unless general,”’ or “free from average under 
five per cent,’’ and four of the hundred boxes were 
wholly lost by a sea peril, the remaining ninety-six be- 
ing uninjured, no recovery could be had of the in- 
surers for the total loss of the four boxes. Guerlain v. 
Columbian Ins. Co., 7 Johns. 527; Wadsworth v. Pa- 
cific Ins. Co., 4 Wend. 33; Biays v. Chesapeake Ins. 
Co., 7 Cranch, 415; Morean vy. U.S. Ins. Co., 1 Wheat. 
219; Ralli v. Janson, 6 El. & Bl. 422; Entwistle v. Ellis, 
2 Hurl. & N. 549; Newlin v. Ins. Co., 20 Penn St., 312; 
Hernandez v. Sun Mut. Ins. Co., 6 Blatehf. 317; 2 
Arn. Ins. 865; 2 Phil. Ins. 505; Marsh. Ins. 173. The 
above rule in insurance eases is founded upon the na- 
ture of the insurance contract, which, unless the con- 
trary appear, isan insurance of the cargo as a whole, 
and not a separate insurance upon each article. 
Humphrey v. Union Ins. Co., 3 Mason, 429, 442. The 
memorandum clause is acondition of the contract that 
excludes partial loss, or a partial loss undera certain 
percentage, and the computation of the percentage 
therefore follows the nature of the insurance contract ; 
that is, upon the goods insured as an aggregate. The 
liability of a common carrier for goods lost by negli- 
gence is not a liability upon contract only, but in tort 
also. The liability arises separately for each item of 
loss. The limiting clause in this bill of ladingis nota 


condition of the existence of any liability at all on the 
part of the carrier; it is a mere limitation of the ex- 
tent of his liability. 
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distributively, upon each article lost or damaged, for 
which the carrier is accountable. As a limitation, 
this court held it valid in the case of The Hadji, 18 
Fed. Rep. 459; and a similar decision upon the same 
clause has also been made by Judge Nixon in the case of 
The Lydian Monarch, 23 Fed. Rep. 298. The principle 
of these decisions, so far as they uphold the carrier’s 
right to limit his liability to some certain value, has 
been also recently affirmed by the Supreme Court in 
the case of Hart v. Pennsylvania R. Co., 112 U. 8. 33], 
although the present question did not arise in that 
case, because the limitation was upon each case sepa- 
rately. The limiting clause in this case must be con- 
strued as applying distributively upon each article 
damaged, because that is the most natural meaning of 
the words, and that best accords with the presumed 
intention of the parties. Dist. Ct., 8. D. N. Y., June 
10, 1885. Pearse v. Quebec Steamship Co. Opinion by 
Brown, J. 


SALE~—STOPPAGE IN TRANSIT—TRANSFER OF “ DU- 
PLICATE ”’ BILL OF LADING—NOTICE—INSOLVENCY OF 
VENDEE.—On February 6, 1884, D. sold to T. twenty- 
five hogsheads of tobacco, and shipped them by rail to 
him, taking two bills of lading, one marked “ origi- 
nal,’ and the other ‘‘duplicate."’ The ‘ duplicate ”’ 
bill of lading and invoice were transmitted to T., and 
the “ original’? was attached to a sixty-days draft 
drawn by D. on T., and sent through a bank for ac- 
ceptance. T., on receipt of the ‘‘ duplicate,’”’ trans- 
ferred it by indorsement to C., with whom he had 
contracted to sell the tobacco, and received payment 
therefor; and on presentation of the *‘ original” and 
draft the next day, refused to accept the draft, and it 
was returned to D. On February 24, 1884, T. failed, and 
D. ordered the goods, then in transit, to be stopped. 
On February 27 and 29, 1884, C. demanded the goods 
of the railroad company, and was informed that 
they had been stopped in transit by D. and shipped 
back to them; whereupon C. sued the company to re- 
cover the value of the goods, claiming to be an inno- 
cent purchaser for value. Jleld, (1) that the transfer 
of the *“* duplicate”’ bill of lading for value did not 
carry with it necessarily thetitle to the goods; and (2) 
that C. had notice before he paid for the goods, which 
should have put him on inquiry as to what disposition 
had been made of the “ original’’ bill of lading, and 
therefore did not acquire a legal title to the goods that 
would defeat the right of the consignor to stop them 
in transit. Dist. Ct., W. D. Tex., 1885. Castanola v. 
Missouri Pac. R. Co. Opinion by Turner, J. 


MORTGAGE — DEFAULT — ELECTION OF MORTGA- 
GOR TO DECLARE WHOLE AMOUNT OF INTEREST 
DUE.— Where a mortgage given to secure a debt 
drawing interest at seven per cent, covenanted 
that in case the mortgagor made default in payment 
of any sum of interest when due, for more than thirty 
days, the mortgagee might elect to declare the whole 
principal debt due at once, and in such case that the 
principal debt should draw interest at twelve per cent 
from the date of the note, held, that on 
There are quite a number of reported cases which hold 
that a greater rate of interest may be contracted for, 
contingent on default, commencing from the date of 
the note, and it seemsto me the weight of authority 
in law, if not in equity, is to that effect. Satterwhite 
v. McKie, Harp. 397; Daggett v. Pratt, 15 Mass. 177; 
Horner v. Hunt, 1 Blackf. 213; Gully v. Remy, id. 69; 
Rumsey v. Matthews, 1 Bibb (Ky.), 242; Jasper Co. v. 
Tavis, 75 Mo 14; Reeves v. Stipp, 91 Ill. 609; Per con- 
tra, Waller v. Long, 6 Mumf. (Va.) 71; Tierman v. Hin- 
man,16 Ill 400; Shiell v. McNitt, 9 Paige, 101. Cir. Ct., 
D Kan., Aprii 1%, 1885. Scottish-American Mortgage Co. 
(limited, v. Wilson. Opinion by Foster, J. 





MICHIGAN SUPREME COURT ABSTRACT. 

DAMAGES—MEASURE OF — CONVERSION — LOGS AND 
LUMBER—MISTAKE.-—-Where logs are by mistake, and 
without any willful or negligent trespass, cut from the 
land of another and hauled down and intoa creek, 
several miles from the iand, the measure of damages 
will be the value of the property on the land when cut, 
and not the valueof the logs delivered in the creek. 
Complete indemnity for the actual loss sustained in 
this case by the plaintiff is what he was entitled to re- 
cover. In civil actions the amount of recovery does 
not depend upon the form of the action, in a case like 
the present; but whether it be upon contract or in tort, 
the proper measure of damages, except in cases where 
punitory damages are allowed, is just indemnity to 
the party injured for the loss, which is the natural, 
reasonable, and proximate cause or result of the 
wrongful act complained of. Baker v. Drake, 53 N. 
Y. 211; Page v. Fowler, 39 Cal. 412; Forsyth v. Wells, 
41 Penn. St. 291; Single v. Schneider, 30 Wis. 570; 
Hungerford v. Redford, 29 Wis. 345; Allison v.Chand - 
ler, 11 Mich. 542; Warren v. Cole, 15 id. 265; Daily 
Post Co. v. MeArthur, 16 id. 447; Northrup v. McGill, 
27 id. 238; Winchester v. Craig, 33 id. 205; Allen v. 
Kinyon, 41 id. 281; Weymouth v. Railway Co., 17 Wis. 
550; Tilden v. Johnson, 52 Vt. 628; Cushing v. Longfel- 
low,26 Me.306; Eusley v.Nashville,2 Baxt.144; Thomp- 
son v. Moiles, 46 Mich. 42. Each case however must 
necessarily to a very great extent depend upon its own 
peculiar circumstances and equities. Erwin v. Clark, 
13 Mich. 10; Ripley v. Davis, 15 id. 80; Allenv. Kin- 
yon, 41 id. 281. Ayres v. Hubbard. Opinion by Sher- 
wood, d. 
[Decided June 10, 1885.) 


LANDLORD AND TENANT — AGREEMENT TO ERECT 
BUILDING—RENTS TO PAY FOR CONSTRUCTION.— In 
this case the owner of a lot in the city of Detroit seeks 
to recover possession from a party claiming to be ten- 
ant, bué whose tenancy she denies. The facts are that 
on June 3, 1884, the respondent, as party of the first 
part, entered intoa written agreement with the com- 
plainant, as party of the second part, whereby he 
agreed to build and furnish for her a stable on the lot 
in question for a stipulated price, he furnishing some 
of the materials, butshe the major part. The stable 
was to be finished by July 1, 1884, and the complain- 
ant was to pay the respondent $200 for his labor, and 
the market value for such materials as he should fur- 
nish. It was further agreed as follows: ‘The said 
sums of money are to be paid by the said party of the 
second part, giving to the said party of the first part a 
lease of said stable, which said lease is to continue and 
to remain in force until the said party of the first part 
shall have received from the rents, or from said 
party of the second part, the sums of money above 
provided for. If the party of the first part decides to 
retain possession of said stable himself, the rent is to 
be fixed at the rate of $25 per month. If he decides to 
rent it to some other person, the rent is not to be less 
than $25 per month.’ The stable was not finished as 
soon as agreed, and when it was finished, a dispute 
arose between the parties as to the sum to be paid 
therefor. Some negotiations for a settlement of the 
dispute were had between the parties, but they came 
to nothing, and respondent refusing to surrender pos- 
session, this proceeding was instituted. On trial in 
the Circuit Court the complainant had judgment, and 
the respondent brings the case here on writ of error: 
In support of this judgment it is contended that the 
contract between the parties, in so faras it contem- 
plated a tenancy, amounted only to an agreement for 
a lease, and not to an actual leasing; and People v. 
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Gillis, 24 Wend. 201; Jackson v. Delacroix, 2 id. 
433; McGrath v. Boston, 103 Mass. 369, and Morgan v. 
Powell, 8 Jur. 1123, are cited. None of these cases is 
in point. A mere agreement for a lease does not create 
a tenancy, or give to the party with whom it is madea 
right to possession; and that is what is decided in the 
cases referred to. But in this case the respondent was 
to have a building only, and was himself to build it. It 
would be in his possession for the purposes of con- 
struction until completed, and the contract contem- 
plated that the possession he then had should be re- 
tained by him as a tenant until the rents should pay 
for the construction. The tenancy therefore began 
immediately on the completion. Billings v. Canny. 
Opinion by Cooley, C. J. 

[Decided June 19, 1885.] 


DEED—CONDITION AS TO USE OF PREMISES--SALE OF 
LIQuoR.—Condition in deed that in the event of the 
property conveyed being used for the sale of liquor it 
should revert to the grantor, held valid; following 
Smith v. Barrie, 22 N. W. Rep. 816. The defendants 
rely upon the legal proposition that conditions in re- 
straint of trade are void. This, in its application toa 
parallel case, was considered in Beal v. Chase, 31 Mich. 
490, where the authorities are collated and examined. 
It was there held that a covenant in restraint of trade, 
so far as the covenantee had in his own business an 
interest in enforcing it, might be valid. This case 
comes within the decision in that case. See also Doty 
v. Martin, 32 Mich. 462; Caswell v. Gibbs, 33 id. 332. 
There is nothing in the position taken by the defense 
that the condition tends to the establishment ofa 
monopoly in the business of selling intoxicating 
drinks, and is thus opposed to public policy. It is not 
the policy of this State that every one should sell in- 
toxicating drinks who pleases. On the contrary, heavy 
taxes are levied and onerous conditions imposed by 
the State for the express purpose of limiting the num- 
ber of those who shall sell; and the condition in ques- 
tion is directly in the line of that policy, instead of 
being opposed to it. This disposes of all the grounds 
of defense which are brought to our notice by the brief 
in thiscourt. The complainants are not entitled to 
enforce a forfeiture of the estate in equity, for equity 
does not aid in enforcing forfeitures. Crane v. Dwyer, 
9 Mich. 350; White v. Port Huron, ete., R. Co., 13 id. 
356; Wing v. Railey, 14 id. 83; Horsburg v Baker, 1 
Pet. 2382; Livingston v. Tompkins, 4 Johns. Ch. 415; 
Smith v. Jewett, 40 N. H. 530; Warner v. Bennett, 31 
Conn. 468. But on the hearing in this court they do 
not claim aforfeiture, and only ask the enforcement 
of the condition as an agreement. This is a remedy 
much more favorable to the defendants than the 
remedy at law, for the equitable remedy only compels 
the party to abide by the agreement, while the remedy 
at law takes from him the property he has paid for. 
and operates asa punishment. Injunction then to re- 
strain a breach of a condition, if the condition is legal, 
is perfectly reasonable. It was so declared in Clark 
v. Martin, 49 Penn. St. 289, where, as in this case, the 
remedy was sought by a grantee of the party in whose 
favor the condition had been reserved. He had be- 
come purchaser of a lot adjoining that which the de- 
fendant had bought subject to the condition, and was 
held entitled to a perpetual injunction, upon the 
ground that the condition was imposed for the benefit 
of such adjoining lot. “Common sense,” say the 
court, “ cannot doubt its purpose ; and thus it becomes 
plain that the duty created by the condition and re- 
striction is a duty to the owner of the adjoining lot, 
whoever he might be.”” A like case is Whitney v. 
Union Ry. Co., 11 Gray, 359. Bigelow, J., delivering 
the opinion of the court, after speaking of the restric- 
tions which appeared in the deed then in question, said: 








‘The purpose of inserting them inthe deed is manj- 
fest. It wasto prevent such a use of the premises by 
the grantee, and those claiming under him, as might 
diminish the value of the residue of the land belong. 
ing to the grantor, or impair its eligibility as sites for 
private residences. That such a purpose is a legiti- 
mate one, and may be carried out consistently with 
the rules of law by reasonable and proper covenants, 
conditions, or restrictions, cannot be doubted. Every 
owner of real property has the right so to deal with it 
as to restrain its use by bis grantees within such limits 
asto prevent its appropriation to purposes which will 
impair the value or diminish the pleasure of the enjoy- 
ment of the land which he retains. The only restric- 
tion on this right is that it shall be exercised reason- 
ably, with a due regard to public policy, and, without 
creating any unlawful restraint of trade. Nor can 
there be any doubt that in whatever form such a re- 
straint is placed on real estate by the terms of a grant, 
whether it is inthe technical form of a condition or 
covenant, or of a reservation or exception in the deed, 
or by words which give to the acceptance of the deed 
by the grantee the force and effect of a parol agreement, 
it is binding as between the grantor and immediate 
grantee, and can be enforced against him by suitable 
process, both in law and in equity.’”’ And he proceeds 
to show that it may also be enforced as against those 
who shall derive interests through or under the gran- 
tee. Those cases in which it is held that the fact that 
a penalty or forfeiture is imposed for doing a prohibi- 
ted act is no obstacle to the interposition of equity by 
injunction, rest on the same principle. French v. 
Macale, 2 Drury & War. 269; Coles v.Sims, Kay, 56; 5 De 
Gex, M. & G. 1; Barret v. Blagrave, 5 Ves. 555; Brady 
v. Martin, 1 Cox, 26. Sodo cases in which specific per- 
formance is decreed, notwithstanding the contract 
provides for stipulated damages. Fox v. Scard, 33 
Beav. 327; Howard v. Woodward, 10 Jur. (N. 8.) 1125. 
This is perfectly reasonable and equitable; for the pen 
alty, forfeiture, or fixed damages are only agreed upon 
to renderit more improbable that the act against 
which they are directed will be committed. The cases 
above referred to sufficiently show that the remedy 
may be had by and against the assigns of the respective 
parties, but the following cases may be cited to the 
same: Tulk v. Moxhay, 2 Phil. 774; Mannv. Stephens, 
15 Sim. 377; Hills v. Miller, 3 Paige, 254; Barrow v. 
Richard, 8 id. 354; Brouwer v. Jones, 23 Barb. 153; 
Linzee v. Mixer, 101 Mass. 512; Gibert v. Peteler, 38 N. 
Y 165; Atlantic Dock Co. v. Leavitt, 54 id. 35. Even 
a parol agreement, if once executed, may be subse- 
quently enforced in behalf of parties for whose benefit 
it was intended. Tallmadge v. East River Bank, 2 
Duer, 614. That acondition like that in this case is 
valid in law was decided in Smith vy. Barrie, ante, 89. 
Watrous v. Allen. Opinion by Cooley, C. J. 
(Decided June 17, 1885.] 


——_—__—. 


CRIMINAL LAW. 





MURDER—SELF-DEFENSE—PROVINCE OF COURT AND 
sury.—Homicide is not justifiable as an act of self-de- 
fense from an assault threatening bodily harm, if it is 
apparent to the person assailed that the threatened in- 
jury may otherwise be avoided, as by retreating. The 
assault was in the day-time, in the village street. The 
deceased was unarmed, while the defendant had a 
loaded revolver. When the defendant commenced 


firing at the deceased the parties were so far apart 
that the opportunity for retreat was perfectly appar- 
ent, and it was equally apparent that if the defendant 
should avail himself of that opportunity the danger of 
personal injury was not immediate. 


He was not sur- 
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grtond by an assault so suddenly wate that he had no 
time to consider as tothe means of escape. He was 
expecting such an assault, and had prepared himself 
to meet it. He knew that the way of retreat through 
the public street was open. His weapon was in his 
hand, and had been once discharged before the de- 
ceased attempted to touch him. Possessed of the ad- 
vantage of being thus armed, notwithstanding the 
greater physical power of the deceased, and with the 
obvious opportunity for avoiding the threatened in- 
jury, the law forbade that he should attempt the life 
of his assailant, for the necessity was not then appar- 
ent. It is true that he ran away from Chase as the 
latter came after him, but the circumstances attend- 
ing the flight deprive it of the character of a real at- 
tempt by that means to avoid the necessity for taking 
the life of the aggressor. So far as the question under 
consideration is concerned, he might as well have 
stood in his tracks without retreating, and have killed 
Chase as he approached him. His duty was to flee, 
and thus avoid the necessity for killing his adversary. 
His act was to flee, and at the same time, and before 
the necessity became apparent, to kill his adversary. 
He commenced shooting immediately upon the com- 
mencement of the assault, and continued shooting, un- 
necessarily retarding his own flight by turning to aim 
and fire, until his pursuer fell. It seems at least proba- 
ble that if the defendant had not thus retarded his 
flight he would have completely escaped from Chase; 
for his own testimony is: ‘‘I can hardly tell whether 
one or the other gained, but I think we kept pretty 
even, or once in a while he gained.’’ Taking the evi- 
dence relied upon by defendant to be true, we think 
that it was legally insufficient to show a justification. 
This being so, it was the province of the court to so 
instruct the jury. Such an instruction was a declara- 
tion of the law, and not an invasion of the province of 
the jury, to determine the facts. In State v. Taunt, 
16 Minn. 109 (Gil. 99), it was said: ‘*‘ Where there is 
testimony which has any legal effect, i¢é would be error 
in the court to determine the weight of it, or the fact 
which it did or did not ascertain. But whether evi- 
dence tends to prove any thing pertinent to the issue 
is a question for the court.’’ See also 1 Greenl. Ev. 
(14th ed.), § 49; Chandler v. Von Roeder, 24 How. (U. 
8.) 224; Garnett v. Kirkman, 33 Miss. 389. It is the 
duty of the court to declare the law in criminal cases 
as well as in civil, and the jury has no right in either 
class of cases to present a verdict without regard to 
the law so declared, and by which their judgment 
should be controlled. Gen. Stat. 1878, ch. 14, § 11; 
Com. v. Anthes, 5 Gray, 185; Com. v. Rock, 10 id. 4; 
Pierce v State, 13 N. H. 536; Lord v. State, 16 id. 325; 
Duffy v. People, 36 id. 588; U. S. v. Battiste, 2 Sum. 
240; 1 Greenl. Ev., § 49, notes, and cases cited. Sup. 
Ct. Minn., July 10, 1885. State v. Rheams. Opinion 
by Dickinson, J. [24 N. W. Rep. 302.] 
INDICTMENT—HOUSE OF ILL FAME—LETTING ROOMS. 
—On the trial of an indictment for keeping a house of 
ill fame it appeared that the defendant owned the 
house, lived in it as its mistress, and let rooms to fe- 
male lodgers, who used them for purposes of prostitu- 
tion The presiding justice instructed the jury that 
the defendant was guilty if she let her rooms to prosti- 
tutes for prostitution, or knowingly permitted them 
to be used and resorted to for that purpose, though the 
occupants were merely boarders or lodgers, and were 
not employed to ply their business by her as mistress 
of the house. Held no error. The counsel, to show 
that there is error, cites Regina v. Stannard, Leigh & 
Cave C. C. 349, and Com. v. Churchill, 136 Mass. 148. 
These were cases in which the owners of the houses 
complained of leased them to tenants. In Regina v. 
Stannard the owner let his whole house in parts to 
women as weekly tenants who with his knowledge and 
assent used their respective rooms for the purposes of 
prostitution. The owner however retained no part of 
the house for himself, nor did he keep a key or reserve 





aright ofentry. The house was left wholly in the 
control of the tenants. In Com. v. Churchill the owner 
had given a written lease of the house. The cases dif- 
fer materially from the case at bar; for in the case at 
bar the owner continued to live in her house as mis- 
tress of it, the women who occupied her rooms being 
merely boarders or lodgers. She had power to eject 
them at any time if they were using her rooms for the 
purposes of prostitution. Sup. Ct., R. I., May - _— 
State v. Smith. Opinion by Durfee, C.J. (15 R. 1. —] 
seincmianiesliaimataatiiais 
CORRESPONDENCE. 
RULES VERSUS NO RULES. 
Editor of the Albany Law Journal: 

Your Yonkers contributor in the JouRNAL of July 
4th instant begins, what to most lawyers must seem a 
remarkable contribution, with the sentence ‘‘ the end 
of all litigation is justice,” for had it not been for that 
sentence one must have indeed been wise who could 
have credited him with the sentiment judging solely 
from that production. 

Lord Erskine truly said, and it is as true now as it 
was then, that ‘‘the principles and rules of evidence 
are founded in the charities of religion, in the phil- 
osophy of nature, in the truths of history and in the 
experience of common life,” and wedo not believe 
that a combination of all these elements was formula- 
ted or was necessary simply to shorten the duration 
of individual cases but rather to establish a symmetri- 
cal and beautiful branch of the law and one under 
which the personal rights and property of all individ- 
uals might receive protection, and alike applicable to 
the administration of the criminal and the civil law; 
and to permit the judgment of a court anda jury to 
determine from their “standpoint of common sense 
guided by their judgment,’’ would in brief be taking 
the wisdom of the thirteen gentlemen happening to be 
brought into the trial of that particular case in the 
place of and treating it as superior to the combined 
observation of centuries, and in my judgment would 
produce a condition of justice that would depend 
wholly upon location or circumstances rather than 
be shaped by and become the systematic growth of 
principles. 

It cannot be claimed that because justices hearing 
equity cases reserve their rulings until they have 
more time for reflection or examination of a question 
of the admissibility of evidence, it would be either 
safe or wise to permit juries to do the same thing, for 
no one can urge that the “wise ignorance’’ of mem- 
bers of the average jury qualifies them to perform that 
very difficult, and as I believe objectionable duty; 
indeed it is not long since our Court of Appeals cen- 
sured that very practice upon the part of referees, and 
as most of the profession thought and still think very 
wisely. No one can more strenuously or earnestly 
urge than the writer of this that ‘‘the purposes of 
those rules are to discover the truth,” and still I am 
not willing, nor can I be convinced that ‘‘the arbi- 
trary rule be ‘pushed aside,’’ this would be impracti- 
cable for the reason that some of the rules are founded 
upon statutes. An illustration is found in section 829, 
Code of Civil Procedure, which regulates the testimony 
of persons having had transactions with persons now 
deceased, and still it hus taken the united wisdom of 
the bench and bar of this State for years to determine 
what is and what is not competent under this and sim- 
ilar sections of the former Code; but under the rule 
indicated by your correspondent, any judge might de- 
cide it with no further time for thought than that af- 
forded during the hurry of a trial, and no aid could be 
invoked in behalf of a party from any appellate court. 
It is not many years since in a trial for murder in one 
of the western counties of this State one of the most 
learned and fairest justices of the Supreme Court, and 
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one above the average of his co-laborers in that dis- 
tinguished class ot public officials, with a large ex- 
perience, a part of which wasin the Court of Appeals, 
made aruling the effect (as the General Term said in 
Manke v. People, 17 Hun, 410) of which was to permit 
a lay witness to give evidence as an expert, and so take 
away from the jury their prerogative of applying 
“their judgment and good common sense,”’ or in other 
words, the reception of the proofs was the thing that 
prevented the jury from exercising what my friend is 
pleased to designate as their common sense guided by 
their judgment, and too I believe had he been the poor 
unfortunate who was convicted, he would say preserve 
the rules asa part of the bulwark and safeguard of jus- 
tice, and individual rights, and I confidently submit 
that the case I cite was one (as your contributor puts 
it) wherein the course pursued furnished evidence as 
of an “‘expert upon whose assertions the jury were 
bound to have implicit faith independent of their own 
judgment and experience.’’ True, courts and legisla- 
tures have in a measure relaxed the rules of evidence, 
but if I have examined the law of our State to any in- 
telligent end, the relaxation by both has been largely 
in permitting individuals to testify whose mouths bad 
been closed as in the cases of a party to an action, the 
wife of a party, a person charged with crime, etc. Evi- 
dence, says Prof. Parker, in his very able lectures on 
Medical Jurisprudence in Dartmouth College, “is that 
which tends to prove or disprove any matter in ques- 
tion or to influence the belief respecting it. Belief is 
produced by the consideration of something presented 
to the mind. The matter thus presented, in whatever 
shape it may come, and through whatever source it is 
derived, is evidence.’ 

Assuming that this is a just and fair definition of evi- 
dence, it is apparent to the most cursory observer 
that itis of great importance that nothing should be 
permitted to influence the belief of a legal tribunal, 
short of legal testimony, for all the court or jury ever 
getisa belief, for the very fact of any knowledge on 
the subject disqualifies them from acting; hence we 
see the great importance that nothing but legal and 
proper testimony should be allowed to enter into the 
deliberations or the formation of the belief of either 
court or jury, for it is beyond the power of the human 
mind to determine or even estimate just to what ex. 
tent it is influenced by any testimony that may by any 
possibility affect it, yet 1 have too much faith in juries 
to believe that ‘‘they never fail to consider”’ testi- 
mony that is excluded but of which they ‘get an ink- 
ling.’’ Still we must with Shakespeare admit that the 
human mind is so formed that 

‘‘___. trifles light as air 
Are to the jealous confirmations strong 
As proofs of holy writ.’ 

In considering the legal character of evidence no 
lawyer will concede that it is precisely accurate to say 
that evidence in its legal character is competent or in- 
competent, for that which is incompetent for the con- 
sideration of the court which is to pronounce the decis™ 
ion is not evidence; if this be so under the rule proposed 
by your contributor, each case would of necessity con- 
tain a mass of rubbish that would fall far below the 
value or even dignity and standing of evidence; much 
rather let the mariner go to sea without compass than 
a court of justice freighted with its cargo of human 
joys, hopes, wealth and liberties leave its sure and 
beaten track for an unknown and manifestly danger- 
ous path. 

When it is conceded that ‘‘of course there must be 
alimit as courts and juries cannot sit forever,”’ 
then I insist that the limit should be a legal one, and 
that one tormulated and prescribed by the wis- 
dom and experience to be gathered from the past, 
for it will bea difficult thing for man to determine 





what must be the character of testimony that is so 
clearly “irrelevant and obnoxious that no court would 
hesitate to exclude it, and the history of litigation in- 
forms us by its record of myriads of cases that able 
counsel can ‘fool ajury,’ and that even after the court 
has carefully and ably observed all the legal safe- 
guards in its power to invoke, and thus it will ever be 
until courts and juries”’ are gifted with the meta- 
physics of a Hudibras and able 

‘*To sever and divide 

A hair ’twixt north and north-west side.”’ 

As a partial illustration we may urge that one of the 
effects of opening the door as the writer indicates 
would be to do away with the rule that “ dying dec- 
larations may be admitted under certain limitations,” 
and in certain cases so far as the circumstances at- 
tending make them proper, and in its place make any 
and all declarations of parties even in their own be- 
half admissible, which change would strike the aver- 
age practitioner as, to say the least, a very remarkable 
not to say dangerous condition of affairs. Mr. Bishop, 
in one of his admirable works on Criminal Law, says 
that right (or truth) ‘‘may be demonstrated by a 
straight line deviating neither to the right or left,’ 
and in the interest of suitors itis far better that we 
pursue that line than to let the profession, embracing 
as it does lawyers of all grades of ability and learning, 
roam at large over the field of hearsay, and specula- 
tive proofs, producing as they inevitably will and 
must a system of trying causes unworthy any civilized 
community. 

I have not intended to trespass upon your columns 
sufficiently to even allude to a minor part of the many 
reasons that establish the converse of my friend’s 
proposition, and which they call to mind, but I may 
safely say that so long asthe law remains as it ever 
has been a profession that leads its members to ex- 
plore the mazes of falsehood and untruth, to detect its 
subtle artifices, pierce its thickest veils, follow and ex- 
pose its sophistries and thus be enabled to discover 
truth and separate if from error, and thereby become 
conversant with all grades and classes, and their 
social and domestic relations and affairs of life, so 
long will the profession jealously uphold and main- 
tain those safeguards surrounding the reception of 
human testimony that their illustrious predecessors 
have so ably erected. 

The importance of the subject and the hope that 
some member of the profession whose time and abil- 
ity renders it possible for him to present some 
thoughts more in keeping with its merits and mag- 
nitude has led me to submit this to your considera- 
tion. 

RocueEster, N. Y., July 28, 1885. 
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NOTES. 
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At Swansea, on August 8, before Mr. Justice 
Stephen and acommon jury, the case of Boundy v. 
Boundy was tried. Itwas an action in which Mrs. 
Secelena Merinda Boundy sued her husband, John 
Boundy, for 53l., money lent. The plaintiff, whose 
maiden name was Podger, went on a visit to London 
in August, 1884, became engaged to the defendant 
after one meeting, and was married to him within a 
fortnight. He was at this time employed ina house 
of business in Ludgate Hill, and had a salary of 100/. a 
year. The allegation on the part of the plaintiff was 
that the money had been lent by her to her husband 
before the wedding for the purpose of starting him in 
business and in helping to enable him to procurea 
partnership. A memorandum was produced in the 
form of an acknowledgment sisned by the defendant 
in which the money was described as lent. The con- 
tention of the defendant was that the money had been 
supplied for the purpose of carrying out the wedding 
arrangements, paying for the ring, the bride’s and 
bridesmaids’ dresses, the expenses of the wedding 
party, and afterthe wedding in a fortnight’s sight- 
seeing and theatre-going. He swore that the money 
had been, in fact, expended in this way; and 
although there wasa considerable conflict of testimony 
as to this, the jury found averdict for the defendant. 
—London Law Journal. 
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CURRENT TOPICS. 





T is evident that we shall be compelled to make 
a department of this journal under the heading 
of ‘‘The Law’s Delays and Uncertainties,” in order 
to give the profession an opportunity to promulgate 
their opinions. We intend to show the greatest 
liberality in this department, as we hope we have 
always done in the conduct of this journal. We 
have not time now to respond to many of the sug- 
gestions thrown out. In answer to Mr. Wilder's 
objection to the recommendation of Mr. Field’s 
committee that causes ought not to be postponed on 
account of the engagements of counsel, we may say 
that it seems harsh at first thought to refuse a post- 
ponement on this account, but after all why should 
the course of public business be delayed on account 
of a lawyer’s engagements ? This practice has run 
into a great abuse. In many of our large towns the 
courts frequently get almost run out of business be- 
cause a favorite counsel is engaged elsewhere, and 
so long as counsel can be thus accommodated just 
so long they will take all the business they can, 
without regard to their ability to do it. In our 
Court of Appeals the engagement of counsel is no 
ground of postponement, 224 we have never heard 
it complained of. 


In answer to “ Judex” we may say that the cita- 
tion of common-law authorities in Code States is no 
sign of uncertainty in the law, but it is rather mat- 
ter of habit or of fair illustration or analogy. Per- 
haps “ Judex” can explain why it is that in the 
Code States they have so few reports -— much fewer 
than in the common-law States. In answer to his 
inquiry whether the Field Code would have settled 
any mooted recent point in the Court of Appeals, 
we say that Mr. Frankenheimer some time ago 
pointed out to the Legislature and in this journal a 
number of very important and striking points which 
would have been so settled. The committee per- 
haps were in error in their estimate of reversals in 
the New York Reports — probably not counting the 
memoranda — but there can be no question that they 
are substantially right. In Illinois there is one 
series of reports which publish nothing but rever- 
sals | 


A correspondent in Massachusetts sends us the 
details of the act of the Legislature making more 
frequent return days for writs, to which our recent 
Boston letter referred. This act is an important 
reformation, but it seems amusing to us in this 
State, where for more than a generation the attorney 
has issued the writ, and judgment has been entered 
in twenty days on default, We hope our Massachu- 


Vout. 82—No. 12. 





setts friends will go on copying more of our Code 
heresies, 


We find in the current number of the New Jersey 
Law Journal a most remarkable instance of the 
childish helplessness of a court of equity to do right 
in a matter of practice. The Journal says: ‘‘ A de- 
cision was made by Vice-Chancellor Van Fleet on 
August 10th, which to use the language of the de- 
feated counsel, makes it ‘unsafe to write a letter 
with any paper you send to another lawyer;’ or 
rather makes it important to be very careful what 
letters you write. A case has been decided by the 
vice-chancellor and the winning counsel drew a de- 
cree which he submitted to the other counsel for 
his approval. The latter counsel sent back the 
decree with a letter saying, ‘I am satisfied with the 
decree as you have drawn it.’ This letter on being 
received was attached to the decree and filed with 
it. The writer of the letter thereupon gave notice 
of a motion to have the letter detached from the 
decree and withdrawn from the files. No answer 
was made to the motion and the counsel said he 
had only written the letter for the private informa- 
tion of his opponent, and referred only to the form 
of the decree and not to.the decision of the court, 
and that he feared it was intended to use it asa 
consent to the decision in order to deprive him of an 
appeal. The vice-chancellor said the letter must be 
taken to mean what it said, and that if it amounted 
to a consent to the decree the consent could not be 
withdrawn without the permission of the other 
party; that counsel’s proper course was to go to his 
opponent and say to him that he had, by inadvert- 
ence, placed himself in a false position, and ask his 
leave to change the formof his expression. To this 
the counsel replied that the letter meant just what 
it said, but that it referred to the form of the de- 
cree after the decision had been made. The vice- 
chancellor said that the rights of citizens were in- 
volved, and that he could do nothing which might 
take away rights that had accrued in respect to the 
appeal from any consent which the letter might have 
given. It seems to us that the counsel ought not 
to have filed the letter, and that the vice-chancellor 
ought to have inquired and determined whether the 
correspondence had reference to the decision or to 
the form of the decree. * * * When a man 
fights hard against a decision, he ought not to be 
taken to consent to it merely because he does not 
make himself disagreeable after the decision has 
gone against him, and put the other counsel to all 
the trouble he can to get his decree signed.” No 
wonder many of the New Jersey lawyers want to be 
rid of chancery. Itis such puerile nonsense as this 
that renders the law a reproach in the minds of the 
mass of mankind. 


Mr. David H. Chamberlain’s essay on ‘‘ Stare De- 
cisis,” which received the prize from our State Bar 
Association last winter, has been published in a 
pamphlet by Baker, Voorhis & Co. We are glad 
to have the opportunity of reading this learned, 
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judicious and well written production. Perhaps 
without intending it, it shows the need of codifica- 
tion. Not only are the judges unable to agree for 
any length of time as to what the law is, but they 
are unable to agree as to what “ stare decisis” means. 
Indeed, as an eminent English judge recently de- 
clared, there is no obligation on any court to follow a 
precedent, and indeed we find courts frequently and 
avowedly overruling precedents, No one objects to 
written laws. The strife is between those who think 
the judges ought to make the law, and those who 
think the Legislature ought to make it. We do not 
discover from this essay on which side Mr. Cham- 
berlain is, but we do not find any thing which is in- 
consistent with his being in favor of a Code. His 
definition of however shows the 
danger of judge-made law. He says, ‘‘ the degree 
of authority belonging to such a precedent depends, 
of necessity, on its agreement with the spirit of the 
times or the judgment of subsequent tribunals upon 
its correctness as a statement of the existing or act- 
ual law.” Could any thing more strongly point out 
the absurdity of the common law? Still more ap- 
parent is the absurdity when the essayist further on 
declares ‘* Law, to be obeyed, must be known; to 
be known, it must be fixed; to be fixed, what is de- 
cided to-day must be followed to-morrow.” That 
is, ** followed ’’ according to the changing mood of 
“the spiritof the times.” Then how is anybody 
to know what the law is at any given moment, for 
how can any one tell when the judges will adjudge 
that the ‘‘ spirit of the times” has changed? It is 
apparent from a reading of this essay that the com- 


** stare decisis ” 


mon law is more uncertain than the price of stocks. 


We have often been asked what English diction- 
ary we prefer. It is not necessary to go abroad for 
the best. All things considered, the two best we 
think, are Webster’s and Worcester’s. Worcester’s 
being the later ought to be the better, and in two 
of the three main requisites we think it is. It is in 
accordance with the most approved orthography. 
Although Webster’s argument for his spelling is un- 
answerable, yet it hasnever been generally accepted, 
and so we still foolishly double the consonant before 
the suffix, as for example in ‘ counsellor” and 
‘traveller. In definition Webster is still unex- 
celled, and probably will always remain so, But in 
the important matter of pronunciation we much 
prefer Worcester, and we regard him as much more 
in accordance with the best usage. In two of the 
three points therefore we regard Worcester as su- 
perior, and we recommend him to those who cannot 
afford both, 


NOTES OF CASES. 
N Walton v. New York Central Sleeping Car Co., 
Massachusetts Supreme Court, June, 1885, a 
very singular question of the scope of a servant’s 
employment arose. The plaintiff was in the em- 





ploy of the Boston & Albany Railroad Company as 
a laborer and track repairer, and was rightfully on 
its track, engaged in the performance of his duties, 
and in the exercise of due care, when an express 
train passed rapidly by on an adjoining track, and 
a bundle thrown from the passing train hit the 
plaintiff and injured him. In this train 
drawing-room or parlor car, owned by the defend- 
ant. For the use of this car the defendant received 
a certain fare from each passenger occupying a seat 
in it, and employed a conductor, who collected the 
fare for seats, and had general charge and manage- 
ment of the car, and a porter, Maxwell, whose busi- 
ness it was to take charge of the car, keep it clean 
and in order, serve the passengers, and remove rub- 
bish from the car, and who was under the direction 
of the conductor. He was allowed by the defend- 
ant to bring in and keep ina closet in the ear, 
where articles of the defendant were also kept, a 
satchel and other articles of his own, to which 
closet he had « key. Maxwell spent the alternate 
nights in Boston and Albany. On the day in ques- 
tion Maxwell went out upon the platform of the 
car and threw 
soiled clothing belonging to himself, together with 


was a 


off a paper bundle containing 


a paper box containing a pound of candy and sixty 
dollars in currency. This hit and hurt the plaint- 
iff. Maxwell, the evening before, had arranged 
with a young woman (who with her mother lived 
near where the bundle was thrown), to throw the 
bundle at this point from the train, she to receive 
it, wash the soiled linen, and to keep the money 
for him. Maxwell had never thrown a bundle be- 
fore. He had no duty in regard to the washing of 
the linen used in the car, which was always washed 
in Boston, where the soiled linen was removed and 
fresh linen put in by servants of the defendant 
other than Maxwell. The defendant had no con- 
nection with the bundle or his throwing it off; he 
threw it off for his own convenience. The plaint- 
iff requested the judge to rule ‘‘that if Maxwell 
was in the employ of the defendant, paid by them 
for taking care of the car, allowed to keep articles 
of personal property of his own in the car, and 
having such articles in his possession in the car, 
on this occasion carelessly and negligently threw 
the same from the car while passing over the rail- 
road therein in the performance of his general du- 
ties in the care of the car, and hit the plaintiff, then 
being in the exercise of due care and rightfully on 
the railway, the defendant would be liable for all 
such damages resulting therefrom as would be le- 
gally recoverable for the injury occasioned thereby. 
The judge refused to so rule, and ruled, as re- 
quested by the defendant, that upon all the evi- 
dence the plaintiff could not recover, and found for 
the defendant. The court on review said: “The 
rulings and instructions of the court were correct. 
There was no evidence that Maxwell was employed 
by the defendant to take care of his own clothing 
and personal effects. The act complained of was 
not within the scope of his employment, and it is 
wholly immaterial that he was, at the moment, rid- 
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ing in the defendant’s car in which he was em- 
ployed by it for other purposes.” 


In Farrer v. Nelson, 52 L. T. Rep. (N.8.) 766; 

15 Q. B. Div. 258, says the London Law Times, 

“the defendants had aright of sporting over the 

plaintiff's farm, and an action was brought against 

them for damages caused by their overstocking the 

farm with game. The plaintiff held his farm from 

the same landlord as the defendants their shooting, 

and in his lease, from which the woods and cop- 

pices were excepted, the sporting and shooting 

rights over the farm were reserved for the landlord, 

Into that landlord’s shoes the defendants stepped 

when they took their manor. They were anxious 

to get up a large head of game, and for the season 

of 1884 they reared some 1,500 pheasants on the 

estate. About 450 of these they moved into a 

large coppice of eighty acres, which was on the 
plaintiff's farm, where an acre of ground had been 
cleared for the purpose. This clearing was at one 
point within five yards of the fence which divided 

the coppice from the plaintiff's cornfield. During 
August as many as a hundred birds at atime were 

seen running about in the ripening crop, and the 
defendants were forced to admit in the County 
Court that damage had been done to the extent 
which the farmer swore. Accordingly the County 
Court judge gave judgment for the plaintiff for the 
amount which he claimed, and the only question 
which came to the Queen’s Bench Division, was the 
simple one, is the action maintainable? Pollock, 
B., and Day, J., had no hesitation in saying that it 
was. On the broad principle of sic utere tuo ut 
alienum non ledas a neighbor may bring an action 
against any man who collects animals upon his land 
so as to injure the neighbor’s crops. That being 
granted, the next step is to the case of a man en- 
titled to keep game upon the land, and the tenant 
complaining of injury to his crops from the game 
being unduly multiplied. The test of legality here 
is that of reasonable user, As the law stands,’a 
man may bring upon his land any quantity of game 
which can reasonably and properly be kept upon it, 
and so that nothing extraordinary and unnatural is 
done. Such lessees as were the defendants are not 
warranted in introducing into the land game not 
bred in the ordinary way. The moment such a les- 
see brings on game to an unreasonable amount, or 
causes it to increase to an unreasonable extent, he 
is doing an unlawful act, and he must pay for the 
damage the game causes. This is the law of 1885. 
It is to some extent acontrast to the law of the six- 
teenth century. In 1597, between oulston and 
Hardy, 5 Co. 104b, it was adjudged in the Com- 
mon Pleas that if a man makes coney-boroughs in 
his own land, which increase in so great a number 
that they destroy his neighbors’ land next adjoin- 
ing, his neighbors cannot have an action on the 
case against him who makes the said coney- 
boroughs; for as soon as the coneys come on his 
neighbor’s land he may kill them, for they are fere 





nature, and he who makes the coney-boroughs has 
no property in them, and he shall not be punished 
for the damage which the coneys do in which he 
has no property, and which the other may lawfully 
kill. In this case (which is also to be found in Cro. 
Eliz. 547) the gist of the judgment was ‘that the 
property of the coneys is not in any, nor can any 
man so keep them, but that they will break out of 
themselves.’ But the probable gist of the feeling 
which lay concealed under these judgments was ap- 
prehension of the multiplicity of actions which 
would arise from any decision other than that then 
given.” 


An interesting case of definition is Hvening Jour- 
nal Association v. State Board of Assessors, 47 N. J. 
Law, 36, holding that a company printing and 
publishing a newspaper is not a ‘‘ manufacturer,” 
but one doing the business of job printing, engrav- 
ing, electrotyping, etc., is a ‘‘ manufacturer.” The 
court said: ‘* Lexicographers define ‘manufacture’ 
to be ‘the process of making any thing by art, or 
reducing materials into a form fit for use, by the 
hand or by machinery.’ Worcester’s Dict., tit. 
‘manufacture.’ Mr. Brande defines ‘ manufacture’ 
asa term employed to designate the changes or 
modifications made by art or industry in the form 
or substance of material articles, in the view of 
rendering them capable of satisfying some want or 
desire of man; and manufacturing industry to con- 
sist in the application of art, science or labor to 
bring about certain changes or modifications of al- 
ready existing materials. He includes under the 
term ‘manufacture’ all branches of industry with 
the exceptions of fishing, hunting, mining and such 
industries as have for their object to obtain posses- 
sion of material products in the state in which 
they are fashioned by nature. He says that the 
term is generally applied only to those departments 
of industry in which the raw material is fashioned 
into desirable articles by art or labor without the 
aid of the soil, but that there is no real good rea- 
son for such limitation, and that it is obvious from 
the slightest consideration that agriculture is noth- 
ing but a manufacture, for the business of the ag- 
riculturist is so to dispose of the soil, seed, manure 
or other materials, that they may supply him with 
other and more desirable products. Brande’s En- 
cyclopedia, tit. ‘Manufacture.’ The etymological 
or scientific meaning of words is useful in the con- 
struction of statutes, and sometimes is decisive. A 
gas company is a manufacturing company. Nassau 
Gas-light Co. v. City of Brooklyn, 89 N. Y. 409. An 
aqueduct company is not a manufacturing com- 
pany. Dudley v. Jamaica Pond Aqueduct Co., 100 
Mass. 188. Nor is a mining company. Dyers v. 
Franklin Coal Oo., 106 id. 131. The reason for 
this distinction is apparent. Illuminating gas is an 
artificial and not a natural product, produced by 
the modification of natural substances by art and 
industry. A company engaged in producing gas is 
a manufacturing company in its strictest sense. A 





224 





THE ALBANY LAW JOURNAL. 








water company or a mining company manufactures 
nothing. Such acompany applies labor and ma- 
chinery simply in obtaining and making merchan- 
dise of natural products without any change of 
substance. Its business has none of the qualities of 
a manufacturing business. But the technical or 
scientific meaning of words does not always control 
in the construction of statutes. The cardinal rule 
in the construction of legislative acts is that words 
in common use are to be taken in their ordinary 
signification. In Parker v. Great Western R. Co., 
6 E. & B. 77, the charter of a railway company 
which authorized the company to charge a certain 
rate ‘for all cotton and other wools, drugs and 
manufactured articles,’ was under consideration. 
The court held that the term ‘manufactured arti- 
cles’ must be understood in its popular sense; that 
it did not mean all articles produced from the raw 
state by manual skill and labor, but those articles 
only which are made in what are, in popular lan- 
guage, called manufactories. To call a farmer, 
who cultivates his land and reaps and markets his 
crops, a manufacturer—as he is in the scientific 
signification of the term— would do violence to 
language in the construction of a statute, and yet 
the owner who cuts down the trees which are the 
growth of his land, and prepares from them lum- 
ber for sale in the market, and engages in it asa 
business is, in a popular sense, and therefore in a 
legal sense, a manufacturer. Such a person 
held to be a manufacturer within the meaning of 
the Bankrupt Act. Jn re Chandler, 1 Lowell, 478. 
* * * The Federal court in the Territory of 
Utah in 1872, decided that the publishers of a daily 
newspaper, who also conducted in connection there- 
with a book and job printing office, in which were 
manufactured cards, notes, bill-heads, blank-books, 
posters, show-bills, etc., were manufacturers within 
the meaning of the Bankrupt Act. In ve Kenyon 
& Fenton, 6 Nat. Bank. Reg. 238. Ina later case, 
decided in 1877, the Supreme Court of the District 
of Columbia decided that the publisher of a weekly 
newspaper was not a manufacturer within the mean- 
ing of the Bankrupt Act. In re Capital Publishing 
Co., 18 Nat. Bank. Reg. 319. In the last case re- 
ferred to, In re Kenyon & Fenton was cited and 
commented on. It was there observed that in the 
earlier case the decision was placed upon the 
ground that the bankrupts were manufacturers of 
books, bill-heads, etc., and it was declared that in 
that respect they were undoubtedly manufacturers 
within the meaning of the act. This observation 
was well founded, and all that was necessary to the 
decision of the territorial court was that the par- 
ties were in fact engaged in some business which 
made their transactions amenable to the bankrupt 
law. The rest of the opinion was obiter dictum, 
and was disapproved. We agree with the reason- 
ing and with the conclusion of the court in Jn ve 
Capital Publishing Co., that the publisher of a news- 
paper is not, in a legal sense, a manufacturer. It is 
true that in the production of his papers, which he 
sells, he employs manual labor and mechanical skill. 
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But so does the sculptor who produces, as the result 
of his handiwork and genius, the statue; so does 
the painter who executes his painting with his pal- 
ette and his brush; so does the lawyer who pre- 
pares his brief, or the author who writes a book, 
But neither the sculptor nor the painter is classi- 
fied as a manufacturer by reason of his works; nor 
would the lawyer or the author be regarded as a 
manufacturer, though they employed a printer — 
the former to print his brief, and the latter his book. 
In the ordinary and general use of the word ‘manu- 
facturer,’ the publishing of a newspaper does not 
come within the popular meaning of the term, As 
was said by the court in the case last cited, no 
definition of the word ‘ manufacturer’ has ever in- 
cluded the publisher of a newspaper, and the com- 
mon understanding of mankind excludes it. * * 
It gives employment to printing presses, types and 
editors, and yet in the whole history of newspapers 
from the close of the seventeenth century, this 
word ‘manufacturer’ has never been applied to 
by them in the whole 
No author has ever so 


them, or appropriated 
range of English literature. 
used it, and it is never so applied by any statute or 
any authority except by way of opinion in the soli- 
tary case from Utah.’ A newspaper has intrinsi- 
cally no value above that of the unprinted sheet. 
Indeed, it has less value, considered intrinsically, 
as a mere article of merchandise, Its value to its 
subscribers arises from the information it contains, 
and its profit to the publisher is derived, in a great 
measure, from the advertising patronage it obtains 
by reason of the circulation of the paper, induced 
by the enterprise and ability with which it is con- 
ducted. Neither in the nature of things nor in the 
ordinary signification of language, would a news- 
paper be called a manufactured article or its pub- 
lisher a manufacturer.” But on the other branch, 
‘both the cases cited from the Federal courts 
agree that a person engaged in such a business is a 
manufacturer in a legal sense. And in Seeley v. 
Gwillim, 40 Conn. 106, it was held that a person 
who carried on the business of a book-binder and 
making blank-books was a manufacturer. In this 
view we concur. <A person who is engaged in such 
a business would be appropriately denominated a 
manufacturer in the popular sense of that term, and 
he would fall within that designation in its scien- 
tific sense, for by his skill and labor he adds to the 
intrinsic value of the materials used, which gives 
them a merchantable value in the market as mer- 
chandise.” See Browne’s Common Words and 
Phrases, tit. ‘* Manufacturer.” 


—_— 


THE DELAYS AND UNCERTAINTIES OF THE 
LAW. 

‘HE American Bar Association having met, and its 

committee ‘on the present delay and uncertainty 
in judicial administration’’ -having reported—their 
lucubrations, I suppose, are now common property. I 
observe that the report is signed only by Mr. David 
Dudley Field and Judge Dillon, the latter of whom 
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has been so recently introduced to the active practice 
of the law in this State, that so far asthe recommen- 
dations of the committee affect or interest the New 
York bar, they will be practically accredited to Mr. 
Field. Knowing something of the proneness of that 
eminent codifier to seek to crystallize his views into 
statutes, I submit that it becomes of serious import- 
ance to the bar of this State to examine with care 
these latest ‘‘ reeommendatiuns,"’ some or all of which, 
it is safe to assume, will be presented to the next Leg- 
islature. 

There are fourteen of them. One, of course, as 
might have been anticipated, is that ‘‘the law itself 
should be reduced, so far as possible, to the form ofa 
statute,’ Mr. Field’s favorite panacea. 

Of the remaining thirteen, five are harmless and 
axiomatic so-called ‘‘ remedies,” which needed not the 
sanction of a special committee; as for example, that 
“oreater attention should be paid to the selection of 
judges,” or that “trials should be shortened by 
stricter discipline, closer adherence to the precise is- 
sue,” etc. The remaining eight however, it is no exag- 
geration to say, are innovations of a preposterous and 
revolutionary character, the introduction of which 
into our system should not be tolerated. 

The committee recommends, for example, that 
“summary judgment should be allowed upon a nego- 
tiable instrument, or other obligation to pay a definite 
sum of money at adefinite time, unless an order of a 
judge be obtained upon positive affidavit and reason- 
able notice to the opposite party, allowing the defend- 
ant on terms to interpose a defense.’’ Precisely how 
“summary ’’ the judgment in such a case should be is 
not prescribed, nor on what ‘‘terms’’ the hapless de- 
fendant should be allowed to come into court. Suppose, 
for instance, he is sued on a forged note, or one ob- 
tained from him by fraud—say by a bogus lightning- 
rod man ora patent-churn agent, or a note without 
consideration, or one based upon anillegal considera- 
tion; in every such case must he first convince some 
judge upon a preliminary trial (for that is what the 
“reasonable notice to the opposite party’’ would 
practically result in),jthat he hasa good defense before 
he is permitted to pleadit? This would be a good 
way to keep the judges busy with the “limbs and out- 
ward flourishes’ of a controversy, but I am not im- 
pressed by itasa remedy for either delay or uncer- 
tainty in the administration of justice. I discern in 
it the same sort of wisdom which invented section 177 
of the Code of Civ. Proc., which requires a corporation 
to obtain preliminary leave to plead in certain cases, 
an ingenious contrivance to increase the labors of at- 
torneys and of chambers judges, but practically of 
about as much use as to prefix the ten commandments 
toa pleading aud ask a judge tosign them. The no- 
tion that a man or a corporation that wishes to defend 
against a written contract, whether negotiable or not, 
can be curtailed or abridged in the exercise of that 
constitutional right by such clumsy and by no means 
labor-saving devices as this, is absurd. The old rule 
requiring an ‘‘ affidavit of merits’’ has been tried and 
failed, and has been practically abandoned. No de- 
fendant ever yet failed to finda lawyer under whose 
advice he could safely swear to an affidavit of merits 
when necessary; and one need only turn to the vol- 
umes of Howard’s Practice Reports to note how many 
times the judges have had to stop in the midst of their 
business of administering justice between litigants, to 
decide questions touching the sufficiency of such affi- 
davits. 

The present ‘“‘ remedy ”’ however threatens us with a 
new horror, namely, the “‘ positive affidavit,’’ which of 
course will require explication and definition from the 
judges, and redound doubtless to the profit of the 
book publishers. Finally when one contemplates the 





number of reported cases in which courts have wres- 
tled with the question whether a particular instru- 
ment is ‘ negotiable ’’ within the meaning of this or 
that rule or statute, it is obvious that the booksellers 
must hail with delight this new short road to ‘“‘sum- 
mary judgments’’ which promises so much in the way 
of judicial ‘* construction.” 

But let us pass to another. ‘Trials before referees 
should be limited in duration by order made at the time 
of appointment.” 

Now if there is inthe administration of justice under 
our system a peculiarly great and intolerable curse to 
the busy lawyer, as well as to his client, it is the trial 
by referee as ordinarily conducted. Some of the ref- 
erees are but pensioners upon the bounty of the judges, 
briefless barristers dependent upon their fees fora 
livelihood; while to all of them the temptation to pro- 
tract atrial is made as great as possible by the ingen- 
ious device of the codifier who fixed their compensa- 
tion at a perdiem. No wonder the committee fell 
foul of them. Obviously some remedy is needed. (I 
have in mind one, but need not trouble you with it 
just now.) But what does Mr. Field propose? Noth- 
ing but to send the parties to the referee bound hand 
and foot by an order made in advance limiting the 
length of the trial. Suppose when the limit is reached, 
that the plaintiff, who may have necessarily occupied 
or perhaps ingeniously wasted the time by motions and 
objections and the ‘infinite gab’’ of counsel, has just 
snugly finished his proofs and rested. What is to be- 
come of the defendant? Ifthe order may then be 
modified or extended to meet the exigencies of the 
case, there was no use for it originally, and it is merely 
another of the numerous labor-multiplying contrivan- 
ces of which our Code is full. If on the other hand the 
order is final, the jurisdiction of the referee is ended, 
the case must be tried again, much time and labor is 
wasted, and somebody must pay the referee’s fees. 
Yet this is a ‘‘remedy”’ suggested by this eminent 
committee for the present delay and uncertainty of 
the law. 

Let us try them again. ‘‘The postponement of a 
trial should not be allowed because of the engagement 
of counsel elsewhere, nor ever except in strict con- 
formity torules previously made by the judges, and 
for reasons of fact known tothe court or proved by 
positive affidavit.” 

The lawyers who in times past have been opposed to 
Mr. Field at the bar and have been forced to yield re- 
luctant postponements on account of his “ engage- 
ments elsewhere,”’ will doubtless find grim satisfaction 
in this evidence of a change of heart. But the well- 
earned leisure which enables a man to devote his whole 
time to the propagation of legislative reforms is not 
yet given to all of us. Those of the bar who are in ac- 
tive practice, for example, in acity in which during 
nine months of the year, twelve or more courts of 
record are sitting in constant simultaneous session, 
have difficulty enough already in making themselves 
ubiquitous, without the added horror of this new 
‘‘remedy.’’ Moreover clients may have something to 
say about such a proposal. It is scant justice to a liti- 
gant to compel him, in order to be sure of the pres- 
ence of his counselin court when his case shall be 
reached, to employ some lawyer who has no other 
case. 

Again a remedy, to be of value, should be preceded 
by a careful diagnosis of the case. This prescription 
of the committee might answer well enough for some 
rural circuit where the court in session is the only 
court in the county, and is held but two or three times 
a year, and where the calendar can be controlled by 
the presiding judge. In the city of New York how- 
ever the situation is far different, and seems to have 
been wholly overlooked by the committee. In addi- 
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tion to the large number of tribunals simultaneously 
sitting, the fact is that the calendars seem to have 
passed wholly beyond the control of the sitting judges. 
Whether this is due to the practice of monthly rota- 
tion of judges in the several ‘‘ parts”? of each court, or 
to the rule adopted of placing a fixed number of cases 
upon the calendar in each part each day, need not now 
be considered. The truth is, that under the present 
system in New York city, neither counsel nor client 
ordinarily can guess with any degree of approxima- 
tion the day on which a particular case will be called 
for trial. It iscommon experience that a case, set 
down for a certain day, may not appear again in court 
until mouths thereafter have passed. As the calendars 
for each day are not made up until late in the after- 
noon of the previous day, it follows that by no degree 
of vigilance can counsel secure more than twelve or 
fourteen hours for preparation for trial or the procur- 
ing of witnesses, except in the occasional instances 
where a day calendar becomes waterlogged, so to 
speak, by a few “‘ready’’ cases nearits head. If one 
is fortunate enough to find his case behind a few of 
these, he is saved from a default at the morning call 
by the bold but somewhat dangerous device of answer- 
ing ‘“‘ready’’ and trusting to the cases ahead of him to 
hold up the calendar, while he sends for his witnesses. 
Sometimes while this is going on the calendar breaks 
down, the cases which were relied upon as ready hav- 
ing been found at the last moment to bein no condi- 
tion for trial. Imagine now the effect of Mr. Field’s 
“remedy” applied just at this point. Fortunately 
our judges are usually just and humane enough to ex- 
ercise a little discretion in such cases, but Mr. Field, 
with his instinct of codification, would strip them of 
this power, and reduce them to mere animated ma- 
chines administering what would become in practice a 
most cruel and unjust statute. In this connection I 
trust I may be pardoned for reminding those who 
complain of delay in litigation, that the main and 
proper business of the courts is not so much to clear 
their calendars asto try causes, redress grievances and 
apply legal remedies in the particular cases before them. 
Nothing is more sadly ludicrous than the occasional 
spurts made by some judges in calling and “ disposing 
of” the calendar, whether by arbitrarily forcing on or 
forcing off the cases, while the lawyers with their cli- 
ents and witnesses stand around muttering curses at 
the injustice thus summarily done. Such a course 
may enable the court statistician to boast of the great 
umount of business dispatched, but the progress made 
is apparent, not real. 

The committee's remedy for the delays of the judges 
in deciding motions touching provisional remedies is 
also unique. They propose to punish not the judges, 
of course, but the unhappy litigants, by a failure of 
the remedy prayed for, “ unless the judge renders his de- 
cision within a fixed number of days.’’ No matter how 
voluminous the papers submitted, nor how long the 
briefs, nor how grave the interests at stake, nor how 
ill or worn out the judge, a week, the committee 
thinks, ought to suffice for a decision; else let the 
remedy fail. Itis clear Mr. Field does not now apply 
for as many injunctions in railroad cases as he for- 
merly did. It may be perhaps that all provisional 
remedies should be abolished; one occasionally en- 
counters the lunacy which lifts up its voice against all 
laws for the collection of debts; but whatever the law 
is, it will be long before the people will consent to sub- 
ject their rights under it to such hazards or restric- 
tions as this. 

So with the attempt to introduce at Circuit and 
Special Term the experiment tried some years ago in 
establishing a commission of appeals. Let the gover- 
nor, say this committee, appoint at the end of each 
term, commissioners to do the unfinished work of the 





judges. The proposition, in other words, is to enlarge 
the present system of trial by referee by multiplying 
indefinitely the number of referees, awarding their 
selection not to the judges, but to the executive, and 
forcing the people to submit to their judgments in all 
sorts of cases, whether properly referable or not. If to 
this it be answered that the new “temporary judges” 
may sit with juries, in like manner as the regular 
judges, the ‘‘remedy ’’ is still open to the objection 
that it would deprive the people of the right to elect 
their judges. 

It is curious to see this learned and eminent com- 
mittee, in common with nearly all the other law re- 
formers, struggling with this great problem of judic- 
ial delay and uncertainty by urging all sorts of im- 
practicable remedies, and studiously ignoring the only 
one simple and effectual plan that can ever meet the 
case. The true and only solution lies in an increase of 
the regular judicial force in every department, whether 
original or appellate, until it becomes equal to cope with 
the business presented. Every other device is a mere 
attempt to crowd a bushel of peas into a peck meas- 
ure. Time and the already undue length of this arti- 
cle forbid remarking upon the other recommendations 
of Mr. Field’s committee; but any lawyer of practi- 
cal experience in the courts can classify them under 
one or auother of the above observations. 

Epwarp P. Wiuped. 


Editor of the Albany Law Journal: 


I write to call attention to one error and a few omis- 
sions in the report of Messrs. Field and Dillon to the 
American Bar Association, on the ** Delay and Uncer- 
tainty in Judicial Administration.” They say that 
volume 97 of New York Reports contains 79 decisions, 
of which 38 (nearly fifty per cent) were reversals. In 
fact it contains 149 decisions, of which 40 (about 27 per 
cent) were reversals. The last volume of the New 
York Supreme Court Reports (42) contains 461 cases, 
of which 96 (about 21 per cent) were reversals. 

They omit (of course with no purpose) to refer to 
any of the Code States, such as California and Geor- 
gia, for statistics as to the uncertainty of the law. In 
the former State, all the Codes are and have for many 
years been in full operation, and yet in no State is 
there more uncertainty in the administration of the 
law. In the last volume (64) of its reports, 106 cases 
were affirmed and 96 reversed; and notwithstanding 
the Codes, besides the usual common-law text-books, 
reports from England and all the States are cited as 
freely ashere. In one case, 100 cases, and in another 
176 cases were cited by counsel. The judges and law- 
yers have the same legal questions and puzzles to 
solve there as here, and they are never solved by any 
Code. Lawyers are obliged to study the common law 
there as here; and Jaymen can have no greater insight 
into or better understanding of the law there than 
here. The rules of the Supreme Court there, in fact, 
require applicants for admission as attorneys to be ex- 
amined upon common-law text-books everywhere in 
use. Reports and precedents are multiplied there, in 
proportion to litigation and population, faster than 
here. 

Then, in Georgia, where the law is said to have been 
codified with the most happy results, it seems to be no 
more certain than here. In the last volume (71) of its 
reports, 111 cases were affirmed and 54 (more than 32 
per cent) reversed. In four cases there were cited, by 
counsel respectively, 33, 72, 86 and 103 cases; and in the 
whole volume, the court cited from the Georgia reports 
alone, 510 cases, besides the cases cited from England 
and other States, and from the Federal courts; and 
the same common-law text-books are there as freely 
quoted as here. The reports multiply there as here- 
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In both States, case law, what is opprobriously called 
judge-made law, plays as important part as here, and 
there is the same conflict in decisious. 

Why were not there statistics presented in the re- 
port, as all generalization and induction depend upon 
an accurate and full collation and observation of 
facts? 

Finally, will some one point out one case in the last 
volume or in the dozen latest volumes of the New York 
Reports which would have been solved by Mr. Field’s 
Code if it had been in force in that State? 

JUDEX. 


Editor of the Albany Law Journal: 


The questions of the law’s delays and its reform go 
hand in hand, and each merits attention. Most ofthe 
recommendatious of Messrs. Field and Dillon will 
meet with general appreval. If however we wait to 
see all the changes they recommend realized, it will, I 
fear, be many years. Can we not in the meantime ac- 
complish sometbing in that line atonce? To that end 
I make the following suggestions: Amend the Code 
of Procedure so that the time of serving notices, ap- 
pealing, answering, etc., shall be somewhat uniform; 
and also limit the time for appearing or answering in 
all cases to ten days. Why not abolish the summons 
and let an action be begun with acomplaint? There 
are very few cases in which this would not be perfectly 
feasible. The rules of courts of record should be uni- 
form and not, asin New York, entirely different in 
many particulars. This could be easily accomplished 
by the judges of the various courts. In New York 
there should be a consolidation of the courts. There 
should only be a District, City or Superior and Su- 
preme Court. The jurisdiction of District Courts 
should be increased and better judges selected to pre- 
side over them, for these are the courts where the 
poor, or greater number of people, seek justice. The 
City or Superior Courts should embrace the jurisdic- 
tion of the present Superior, Common Pleas and City 
Courts, perhaps with a Jimit to the amount; and suit- 
ors whose cases fall within the amount should not 
have a choice of tribunals; but should be compelled to 
submit to the one provided. This system might in- 
volve an increase in the number of judges in one court; 
but inthe aggregate not more than now preside over 
all the courts. 

In the trial of cases it should be a rule to permit no 
argument upon the admissibility or exclusion of tes- 
timony unless the judge desires it. The objection 
should be succinctly stated and entered on the record. 
This would avoid long arguments, waste of time, and 
often times injustice; because how often it is that 
lawyers abuse the opportunity to argue objections by 
addressing the jury through the court, or stating what 
it is intended to prove (although inadmissible), for its 
“moral effect” on the jury. 

Are not some of these suggestions practicable and 
within our reach? 


NEw York, Sept. 5, 1885. 


W. J. Curris. 


en Ven 
TRESPASS—STATUTE OF LIMITATIONS—BREAK- 
ING THROUGH A MINE—FLOWAGE 
OF WATER, 


MICHIGAN SUPREME COURT, JUNE 3, 1885. 
NATIONAL Copper Co. v. MINNESOTA MIN. Co.* 
The plaintiff and defendant are mining companies, with ad- 
joining mines. In 1866 workmen in defendant’s mine 
broke a hole into the mine of plaintiff, through a wall 





*S. C., 23. N. W. Rep. 781. 





which plaintiff had left as a barrier. After five or six 
years both parties ceased operations in their mines, but 
they were worked somewhat by tributers. In 1880 plaint- 
iff resumed operations, and it was found that the engine 
formerly used in pumping out the mine was inadequate. 
This was because, as the pumping proceeded, water 
poured through the opening so made from the defend- 
ant’smine. For this flowage of water into its mine the 
plaintiff brought action of trespass in 1882, within two 
years after the flowage into its mine began. Held, that 
the action was barred by the statute of limitations. 

The action was barred in two years from the original break- 
ing unless the case was one of continuous trespass. But 
it was not one of continuous trespass, because from the 
time of the breaking until the flowage into plaintiff's mine 
began, there were no continuous acts of wrong-doing. 


—_— to Houghton. 


Chandler, Grunt & Gray, for plaintiff. 
T. L. Chadbourne, for defendant and appellant. 


Cootey,C. J. Thisisan action of trespass. The 
following is a statement of the case,as made for the 
plaintiff, for the argument in this court: 

“The plaintiff and defendants are corporations, 
which for twenty-five years and more have been en- 
gaged in copper mining in Ontonagon county. Their 
mines adjoin each other. Each owns the land in fee 
on which its mine is situated. The plaintiff, in carry- 
ing on its mining operations, left a wall of rock from 
fifteen to eighteen feet thick, next to the boundary 
line of defendant’s mine. This was left as a barrier 
and protection to its mine against water or other en- 
croachments from the Minnesota. The Minnesota left 
no such barrier; it not only worked up to the bound- 
ary line, but broke through into defendant’s mine. 
About the year 1866 the plaintiff, at about forty feet 
above its fourth level, and from twenty to twenty-five 
feet from the boundary line, drilled a hole of the ordi- 
nary size, about one and a half inches in diameter, and 
when the blast was fired it blew through into the open- 
ing which had been previously made by the defendant 
into the plaintiff's territory. The drill-hole was left 
through from two to two and one-half feet of solid 
rock. Captain Chynoweth, then the agent of the 
plaintiff, examined this hole and the surroundings, 
and immediately gave orders to cease work there. 
This was done as a further protection against the de- 
fendant. No work was done at this point after that 
until the winter of 1885-4. The plaintiff had no knowl- 
edge of any further trespass at this point until Febru- 
ary, 1884, under the circumstances related hereafter. 
The pump of the defendant was stopped in 1870, and 
that of the plaintiff in 1871 or 1872. Plaintiff's mine 
filled up to the adit level in about five years. Since 
1870 the defendant has worked its mine more or less 
upon tribute, and so did the plaintiff, until 1880, in 
May, when it resumed work. In order to avoid liabil- 
ity for the trespass committed by it at the plaintiff's 
fourth level (being the defendant’s fifth level), the de- 
fendant sought to show, and did show, another hole at 
the first level between the two mines. A continuation 
of the inquiry showed that this hole also was about 
twenty feet from the boundary line, on the plaintiff's 
side, and that the defendant had here trespassed 
twenty feet upon plaintiff's land. We do not think 
that the history of mining upon Lake Superior will 
disclose another instance of such reckless disregard of 
the rights of an adjoining mine-owner. This encroach- 
ment and trespass by the defendant at the defendant’s 
fifth level occurred about the year 1869. 

“In May, 1880, the plaintiff resumed mining opera- 
tions, and commenced to pump the water from its 
mine. The six-inch pump formerly used by the mine, 
and which had always been adequate to keep the mine 
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unwatered, proved wholly inadequate, and it was com- 
pelled to get a twelve-inch pump, and even this 
was not sufficient in the spring; and in 1882 the water 
gained on them 120 feet, and in 1883 222 feet, with the 
pump working night and day. Captain Parnell, the 
agent of the plaintiff's mine,was thoroughly acquainted 
with it, having worked in the mine years before; he 
soon became convinced that the bulk of the water 
came from the defendant’s mine. He found that the 
water came from the fourth level. He cleaned out the 
level, and on reaching the point where the dril!-hole 
had been made years before, he found that the rock 
had been all blasted away from the Minnesota side, and 
that the water was rushing through an opening from 
twenty to twenty-five feet high and twelve feet wide. 
When discovered, there was a volume of water seven 
feet wide flowing from the Minnesota into the Na- 
tional. When the defendant made its second en- 
croachment at this point does not clearly appear; ac- 
cording to the defendant’s witness Spargo it was in 
1871 or 1872. This witness was an employee of the de- 
fendant, and one of its tributers. He says he saw the 
hole from the Minnesota side, and it was then six to 
eight feet high, and from four to five feet wide. Wil- 
liam George, a witness for defendant, last saw the hole 
in 1870 or 1871. It was then about a foot in diameter. 
The witness was then working for the defendant as 
tributer and captain. Thomas James was in charge of 
the mine. He admits that the defendant’s tributers 
were then mining there. This same Captain James has 
been in charge of defendant's mine as agent ever since. 

“It was not denied in the court below, and we pre- 
sume will not be in this court, that the defendant com- 
mitted these several acts of trespass. But in proof of 
the fact, we refer to the admission of the agent Har- 
ris, the evidence that the track of a tram-road, sollars, 
andasystem of timbering were found constructed 
from the fifth level of defendant’s mine into this 
opening, aud the testimony of plaintiff's witnesses 
already referred to. Furthermore it is beyoud dis- 
pute that the defendant knowingly and willfully com- 
mitted these acts of trespass, and broke down the bar- 
rier which the plaintiff had so carefully left to protect 
its mine for all future time and against all possible 
dangers. 

“About 1870 the defendant concluded to abandon 
regular mining, stopped its pumps, and commenced 
what is known amoung miners as robbing the mine. It 
placed its tributers at work at the bottom of the mine, 
took out all the copper ground that could be found, 
took out the supports of the roof of the mine, and al- 
lowed it to settle or cave in. This was all done under 
the direction of the defendant’s agent James. The 
defendant’s mine is situated upon a hill or mountain 
side. The result was that the surface of the ground 
became depressed, and openings were made init. De- 
fendant’s agent James testitied to openings of this 
character on the surface of the Minnesota, amounting 
in all to over 500 feet in length; some were three or 
four feet wide. Into these openings the water from 
rains and melting snow ran into the defendant’s mine, 
and from thence flowed into the plaintiffs mine 
through the opening at the fourth level. But for 
these openings the water would have run down the 
hillside. As one of the defendant’s own witnesses ex- 
pressed it, ‘There has been a general falling away of 
the bluff.’ There were no such openings on the sur- 
face of the National. In fact we everywhere find the 
plaintiff conducting its mining operations with due re- 
gard to the rights of adjoining owners; while we find 
the defendant conducting its operations in the most 
reckless disregard of such rights.” 

The above is a sufficient statement of the facts fora 
discussion of the principal question in the case, viz.: 





Is the plaintiff's right of action barred by the statute 
of limitations? 

The count in the declaration on which the parties 
went to trial alleged that the defendant, on March 15, 
1882, and on divers days and times between that day 
and the commencement of suit, with force and arms 
broke down the partition wall between the mine of the 
plaintiff and the mine of the defendant, and let the 
water from its said mine into the mine of the plaintiff, 
and then and there filled the mine of the plaintiff with 
water, greatly damaging its timbering, workings, 
walls and machinery, hindered and prevented the 
plaintiff from carrying on and transacting its lawful 
and necessary affairs and business, caused the plaintiff 
great damage and expense in removing water from its 
mine, etc. 

The defendant pleaded the general issue, with no- 
tice that the statute of limitations would be relied 
upon. The plaintiff recovered a large judgment. 

1. The time limited for the commencement of suit 
for trespass upon lands in this State is two years from 
the time the right of action accrues. How. Stat., § 
8714. This action was commenced in May, 1884, and 
it is not claimed that damages for the original trespass 
can be recovered in it. Thecontention of the plaintiff 
may be succinctly stated as follows: (1) Had the 
plaintiff instituted suit within two years from the 
original trespass, the recovery would have been lim- 
ited to such damages as were the direct and imme- 
diate result of the trespass. The subsequent flowage 
of water through the opening was not the direct, im- 
mediate or necessary result of breaking down the bar- 
riers; therefore no damages could have been recovered 
therefor in an action so brought. (2) Two trespasses 
may be the result of one act. In other words, one 
trespass may cause another, and he who commits the 
wrongful act in such acase will be responsible for both 
trespasses. (3) In this case no action accrued for the 
flowage of water into the plaintiff's mine until the 
flowage actually took place, but when the flowage oc- 
curred as a result of defendant’s wrongful act it was a 
trespass, and if it continued from day to day, there 
was a continuous trespass for which repeated actions 
might be maintained. 

Upon these positions the plaintiff plants its case, 
and unless they are sound in law the recovery cannot 
be supported. Allright of recovery for the original 
trespass, which consisted in breaking through into 
the plaintiff's mine, was long since barred, and it is 
not claimed that there was, from the time of the first 
wrong, a continuous trespass which can give a right of 
action now. The merely leaving an opening between 
the two mines is not the wrong for which suit is 
brought, but it is the flowing of water through the 
opening which is complained of as a new trespass; the 
original wrongful act of defendant in breaking through 
being the cause, and the injurious consequence when 
it happened, connecting itself with the cause to com- 
plete the right of action. 

In support of its contention that the cause before us 
may be regarded as one of continuous trespass from 
the first, several authorities are cited for the plaintiff 
which may be briefly noticed. Among them is Holmes 
v. Wilson, 10 Ad. & El. 503. It appeared in that case 
that a turnpike company had built buttresses on the 
plaintiff's land for the support of its road. The act 
was a trespass, and the plaintiff recovered dumages 
therefor; but this, it was held, did not preclude its 
maintaining a subsequent action for the continuance 
of the buttresses where they had been wrongfully 
placed. The ground of the decision was that in the 
first suit damages could be recovered only for the con- 
tinuance of the trespass to the time of its institution. 
There could be no legal presumption that the turn- 
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pike company would persist in its wrongful conduct, 
and consequently prospective damages, which would 
only be recoverable on the ground of such persistent 
wrong-doing, would not have been within the compass 
of the first recovery. The cases of Bowyer v. Cook, 4C. 
B. 236; Thompson v. Gibson, 7 Mees. & W. 456; Rus- 
sell v. Brown, 63 Me. 203; and Powevs v: Cowncil 
Bluffs, 45 Iowa, 652, are all decided upon the same 
principle. Cumberland, etc., Co. v. Hitchings, 65 Me. 
140, was one for the wrongful filling up of a canal by a 
trespasser. It was held that the trespasser was under 
legal obligation to remove what he had unlawfully 
placed on the plaintiff's premises, and that so long as 
he suffered the obstruction to remain he was guilty of 
a continuous trespass from day to day. 

In Adams v. Railroad Co., 18 Minn. 260 (Gil. 236), 
and Troy v. Railroad Co., 23 N. H. 83, railroad com- 
panies which by trespass had entered upon the lands of 
individuals and constructed and begun the operation 
of railroads, were held liable as trespassers from day 
to day so long as the operation of the road was con- 
tinued. The principle of decision in all these cases is 
clear and not open to question. In each of them there 
was an original wrong, but there was also a persist- 
ency in the wrong from day to day; the plaintiff’s 
possession was continually invaded, and his right to 
the exclusive occupation and enjoyment of his free- 
hold continually encroached upon and limited. Each 
day therefore the plaintiff suffered a new wrong, but 
no single suit could be made to embrace prospective 
damages, for the reason that future persistency in the 
wrong could not be legally assumed. 

To make these cases applicable it is necessary that 
it should appear that the action of the defendant has 
been continuously wrongful from the first. Whether it 
can be so regarded will be considered further on. The 
plaintiff however does not, as we have seen, rely ex- 
clusively upon this view. Its case is likened by coun- 
sel to that of a farmer, whose fences are thrown down 
by a trespasser; the cattle of the trespasser on a sub- 
sequent day entering through the opening. In such 
a case it is said that there are two trespasses; the one 
consisting in throwing down the fences, and the other 
in the entry of the cattle; and the right of action for 
the latter would accrue at the time the entry was act- 
ually made. The plaintiffalso cites and relies upon a 
number of cases in which the act of the party which 
furnishes the ground of complaint antedates the in- 
jurious consequence, as the original trespass in this 
case antedated the fowing from which the plaintiff 
has suffered damage. 

One of these cases is Bank of Hartford Co.v. Waterman, 
26 Conn. 324. In that case action was brought against 
a sheriff for a false return to a@ writ of attachment. 
The falsity consisted in a misdescription of the land 
attached. When suit was brought, the period of limi- 
tation, if it was to be computed from the time the re- 
turn was made, had already run; but under the stat- 
ute the plaintiff was entitled to bring suit only after 
he had taken out execution and had a return made 
upon it, which would show a necessity for a resort to 
the attached lands. It was only after such a return of 
execution that the plaintiff would suffer even nominal 
damage from the official misfeasance; and it was 
therefore a necessary consequence that the time of 
limitation must be computed from that time, and not 
from the time of the false return. 

Another case was that of McGuire v. Grant, 25 N. J. 
L. 356, which isto be referred to the same principle. 
The defendant removed the lateral support to the 
plaintiff's land by an excavation, made within his own 
boundaries. Injury subsequently resulted to the 


plaintiff in consequence. The statute of limitations 
was held to run from the time the damage occurred; 
the excavation not being of itself a tort until damage 





resulted. The case of Bonomi v. Backhouse, El. Bl. & 
El. 622, was like the last in principle, and was decided 
the same way. 

The plaintiff also in this connection likens its case 
to that of one who, in consequence of a ditch dug upon 
his neighbor’s land, has water collected and thrown 
upon his premises to hisinjury. Itis not the act of 
digging the ditch that sets the time of limitation to 
running in such a case, but it is the happening of the 
injurious consequence. The case supposed however is 
not acase of trespuss. The act of digging the ditch was 
notin itself a wrongful act. The owner of land is at lib- 
erty todigas many ditchesas he pleases on his own land, 
and he becomes a wrong-doer only when, by means of 
them,he causes injury to another. If he floods his neigh- 
bor’s land the case is one of nuisance,and every success- 
ive instance of flooding is a new injury. But here, as in 
the case of a continuous trespass, prospective damages 
cannot be taken into account, because it must be pre- 
sumed that wrongful conduct will be abandoned 
rather than persisted in, and that the party will either 
fill up its ditches or in some proper way guard against 
the recurrence of injury. Battishill v. Reed, 18 C. 
B. 696. Cases of flooding lands by dams or other ob- 
structions to running water are cases of this descrip- 
tion. Baldwin v. Calkins, 10 Wend. 169; Mersereau v. 
Pearsall, 19 N. Y. 108; Plate v. Railroad Co., 37 id. 472. 
So are cases of diverting water, to the flow of which 
upon his premises the plaintiff was entitled. Langford 
v. Owsley, 2 Bibb, 215. So are cases of. the wrongful 
occupation of a public street, whereby the access of 
the plaintiff to his premises is obstructed. Carl v. 
Railroad Co., 46 Wis. 625. Othercases cited for the 
plaintiff, and resting on the same principle, are 
Thayer v. Brooks, 17 Ohio, 489; Blunt v. McCormick, 
3 Den. 283; Winchester v. Stevens Point, 58 Wis. 350; 
Union Trust Co. v. Cuppy. 26 Kan. 754; Spilman v. 
Roanoke Nav. Co., 74 N. C. 675; Loweth v. Smith, 12 
Mees. & W. 582. 

The case of Whitehouse v. Fellowes, 10 C. B. (N. 8.) 
765, was one of nuisance. A turnpike company made 
a covered drain, with gratings at intervals and catch- 
pits. In consequence of the insufficiency of the catch- 
pits, or of their not being kept in proper condition, 
the plaintiff's colliery was flooded every time there 
was a heavy shower. In an action for this flooding it 
was held that every damage was a new injury, and 
gave a new right of action. The ruling sustained the 
position taken for the plaintiff in the case, which was 
thus succinctly stated by counsel arguendo: ‘“ The dis- 
tinction which pervades the cases is this: Where the 
plaintiff complains of a trespass, the statute runs from 
the time when the act of trespass was committed, ex- 
cept in the case of a continuous trespass. But where 
the cause of action is not in itself a trespass, as an act 
done upon a man’s own land, and the cause of action 
is the consequential injury to the plaintiff, then the 
period of limitation runs from the time the damage is 
sustained.”’ 

The case before us was one of admitted trespass, 
from which immediate damage resulted. Had suit 
been brought at that time, all the natural and proba- 
ble damage to result from the wrongful act would 
have been taken into account, and the plaintiff would 
have recovered for it. Butthere was no continuous 
trespass from that time on. The defendant had built 
no structure on the plaintiff's premises, was occupying 
no part of them with any thing it had placed there, 
and was in no way interrupting the plaintiff's occupa- 
tion or enjoyment. All it had left there was a hole in 
the wall. But there isno analogy between leaving a 
hole in a wall on another’s premises, and leaving 
houses or other obstructions there to incumber or hin- 
der his occupation; the physical hindrances are a con- 
tinuance of the original wrongful force, but the hole 
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is only the consequence of a wrongful force, which 
ceased to operate the moment it was made. 

If therefore the plaintiff had brought suit more than 
two years after the original trespass, and before the 
flooding of its mine by water flowing through the 
opening had begun, and if the statute of limitations 
had been pleaded there could have been no recovery. 
The action for the original wrong would then have 
been barred, and there had been no repetition of the 
injury in the meantime to give a new cause of action. 
The mere continuance of the opening in the wallcould 
not be a continuous damage. Lloyd v. Wigney, 6 
Bing. 489. 

The right of action, if any, for which the plaintiff 
can complain must therefore arise from the flowing it- 
self as a wrongful act; there being no longer any ac- 
tion for the original breaking, and no continuous acts 
of wrong from that time until the flowing began. The 
flowage caused a damage to the plaintiff; but damage 
alone does not give aright of action; there must be a 
concurrence of wrong and damage. The wrong then 
must be found in leaving the opening unclosed and 
leaving the water to flow through. It must therefore 
rest upon an obligation on the part of the defendant 
either to close the opening, because persons for whose 
acts it was responsible had made it, or to restrain water 
which had collected on its own premises from flowing 
upon the premises of the plaintiff to its injury. The 
latter seems to be the ground upon which the plaintiff 
chiefly relies fer a recovery. 

In the argument made for the plaintiff in this court 
stress is Jaid upon the fact that the damage which has 
actually resulted from the flooding could not have 
been anticipated at the time of the original trespass, 
and therefore could not then have been recovered for. 
This consideration, it is urged, ought to be decisive. 
But while we agree that it is to be considered in the 
case for what it is worth, it is by no means necessarily 
conclusive. The plaintiff must fix some distinct wrong 
upon the defendant within the period of statutory 
limitation or the action must fail; and there is no such 
wrong in this case unless the failure to prevent the 
flowing constitutes one. The original act of wrong is 
no more in question now, after having been barred by 
the statute, than it would have been if damages had 
been recovered or settled for amicably; nor do we see 
that it can be important in a case like the present, 
where the wrong must be found in the injurious flow- 
ing, whether there was or was not a wrong originally. 
If there was it stands altogether apart from the wrong 
now sued for, with an interval between them, when 
no legal wrong could have been complained of. The 
mere fact that an opening was made by the defendant 
between the two mines would not of itself have been 
a trespass unless the defendant invaded the plaintiff's 
premises in making it. Fach party had a right to 
mine on its own side to the boundary (Wilson v. Wad- 
dell, L. R., 2 App. Cas. 95), and if the plaintiff had first 
done so, the defendant might have done the same at 
the same point, and in that way have made an open- 
ing rightfully. The difference between the case sup- 
posed and this is that here the defendant was found to 
have gone beyond the boundary and committed a 
trespass. But suppose the defendant had then made 
compensation for the trespass, so far as it was then 
damaging; how would the case have differed from the 
present? The opening would remain, made by the 
defendant, through which, if the water was allowed to 
collect in his mine, it must eventually pass; and if he 
was under obligation to keep it within the bounds of 
his own premises, he would be liable for allowing it to 
pass; otherwise not. The fact that compensation was 
not actually made for the breaking away of the plaint- 
iff’'s barrier is immaterial when the statute has run, as 
has been already explained. 





The case of Clegg v. Dearden, 12 Q. B. 576, is not un- 
like in its facts the case before us. In that case also 
there had been a wrongful breaking through from one 
mine to another, and an injurious flowage of water 
through the opening. The facts were found by special 
verdict, and Lord Denman in pronouncing judgment 
said: ‘‘The gist of the action, as stated in the declara- 
tion, is the keeping open and unfilled up of an aper- 
ture and excavation made by the defendant into the 
plaintiff's mine. By the custom the defendant was 
entitled to excavate up to the boundary of his mine 
without leaving any barrier; and the cause of action 
therefore is the not filling up of the excavation made 
by him on the plaintiff's side of the boundary, and 
within theirmine. It isnot, as in the case of Holmes 
v. Wilson, 10 Ad. & El. 503, a continuing of something 
wrongfully placed by the defendant upon the premises 
of the plaintiff. Nor is it acontinuing of something 
placed upon the land of a third person to the nuisance 
of the plaintiff, as in the case of Thompson v. Gibson, 
7 Mees. & W. 456. There is a legal obligation to dis- 
continue a trespass or remove a nuisance; but no such 
obligation upon a trespasser to replace what he has 
pulled down or destroyed upon the land of another, 
though he is liable in an action of trespass to compen- 
sate in damages for the loss sustained. The defendant 
having made an excavation and aperture in the plaint- 
iffs’ land was liable in an action of trespass; but no 
cause of action arises from his omitting to re-enter 
the plaintiffs’ land and fill up the excavation. Such 
an omission is neither the continuation of a trespass 
nor of a nuisance ; nor is it the breach of any legal duty. 
It was however contended on the part of the plaintiffs 
that, admitting this to be so, there nevertheless was 
a legal obligation or duty upon the defendant to take 
means to prevent the water from flowing from his 
mine into that of the plaintiffs through the aperture 
he had made;’’ but “the plaintiffs have not alleged 
any such duty or obligation in their declaration, nor is 
their action founded upon the breach of any such duty 
if it exists, but upon the omission to fill up the aper- 
ture made by them in the plaintiffs’ mine. It appears 
to us that the defendant, upon the facts found by the 
jury, is entitled to have the verdict entered for him 
upon the plea of not guilty.’’ 

If this case was rightly decided, it should rule the 
one before us. lt has been followed by the Supreme 
Court of Ohio in Williams v. Pomeroy Coal Co., 37 
Ohio St. 583, in a case which also closely resembles 
this upon its facts, and is not distinguished in princi- 
ple. It seems to us that these cases are sound in law 
as well as conclusive. The only wrongful act with 
which the defendant is chargeable was committed so 
long before the bringing of suit for action for it was 
barred. Had suit been brought in due time recovery 
might have been had for all damages which could then 
have been anticipated as the natural and probable re- 
sult of the wrongful act. If the particular damages 
which have been suffered could not then have been an- 
ticipated, it is because it could not then be 
known that the defendant would cease mining opera- 
tions and the plaintiff would not. There could be no 
flowing from one mine into the other while both 
were worked; and had the plaintiff ceased operations 
and the defendant continued to work, the defendant 
would have suffered the damage instead of the plaint- 
iff. But neither party was under obligation to keep its 
mine pumped out for the benefit of its neighbor. 
Either was at liberty to discontinue its operations and 
abandon its mine whenever its interest should seem to 
require it. And had the plaintiff brought an action 
within two years from the time of trespass, its recov- 
ery would necessarily have been had with this un- 
doubted right of abandonment in view. But a jury 
could not have awarded damages for any exercise of a 














THE ALBANY LAW JOURNAL. 


231 

















right, and they could not therefore have given dam- 
ages for a possible injury to flow from such an aban- 
donument. This is on the plain principle that the mere 
exercise of aright cannot be a legal wrong to another, 
and if damage shall happen, it is damnum absque in- 
juria. 

This view of the case is conclusive; but there is an- 
other that is equally so. The wrong to the plaintiff 
consisted in breaking down the wall which had been 
left by it in its operations. Ifany damage might pos- 
sibly result from this which was not then so far proba- 
ble that ajury could have taken it into account in 
awarding damages, the plaintiff was not without re- 
dress. It would have been entitled to a suit then 
brought to recover the cost of restoring the barrier 
which had been taken away; and if it had done so, 
and made the restoration, the damage now complained 
of could not have happened. It thus appears that com- 
plete redress could have been had in a suit brought at 
that time; and that being the case, the plaintiff is not 
entitled to recover now for an injury for which an 
award of means of prevention was within the right of 
action which was suffered to become barred. The right 
which then existed, being aright to recover for all the 
injury which had been suffered, including the loss of 
the dividing barrier, it would not have been competent 
for the plaintiff, had suit then been brought, to leave 
the loss of the barrier out of account, awaiting possi- 
ble special damages to flow therefrom as a ground for 
anew suit. The wrong which had then been commit- 
ted was indivisible; and the bar of the statute must 
be as broad as the remedy was which it extinguishes. 

The judgment must be set aside and a new trial or- 
dered. 

The other justices concurred. 


sicesineaaielieniecniat 
STATUTE OF FRAUDS— PROMISE BY EXECU- 
TOR—ORIGINAL OR COLLATERAL, 





SUPREME COURT OF VERMONT, OCTOBER, 1884. 


BELLOWS V. SOWLEsS.* 


An executor in consideration that one of his testator’s heirs- 
at-law would not oppose the probate of the will, orally 
agreed to pay him acertain amount. In an action to re- 
cover the same, held, that the agreement was an orig- 
inal and not a collateral undertaking, and therefore 
not within the statute of frauds, and that the forbear- 
ance was a sufficient consideration. 


2. Heard on demurrer to the declara- 
tion. Demurrer overruled. The opinion states 
the point. 


Defendant pro se (H. S. Royce and Luke P. Poland 
with him). 


George A. Ballard, Farrington & Post, 
Hall, and Noble & Smith, for plaintiff. 


Powers, J. Counsel for the defendant have de- 
murred to the declaration in this case upon two 
grounds: First, that the consideration alleged is in- 
sufficient; secondly, that the promise not being in 
writing, comes within and is therefore not enforce- 
able under the statute of frauds. 

It has been so often held that forbearance of a legal 
right affords a sufficient consideration upon which to 
found a valid contract, and that the consideration re- 
quired by the statute of frauds does not differ from 
that required by the common law, it does not appear 
to us to be necessary to review the authorities or dis- 
cuss the principle. Asto the second point urged in 
behalf of the defendant, this case presents greater dif- 
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ficulties. Although the statute of frauds was enacted 
two centuries ago, and even then was little more than 
a re-enactment of the pre-existing common law, and 
though cases have continually arisen under it, both in 
England and America, yet so confusing and at times 
inconsistent are the decisions, that its consideration 
is always attended with difficulty and embarrass- 
ment. 

The best understanding of the statute is derived 
from the language itself, viewed in the light of the au- 
thorities which seem to us to interpret its meaning as 
best to obtain its object. That clause of the statute 
under which this case falls reads: “No action at law 
or in equity shall be brought * * * upon aspecial 
promise of an executor or administrator to answer 
damages out of his own estate.”’ 

This special promise referred to is, in short, any 
actual promise made by an executor or administrator. 
in distinction from promises implied by law, which are 
held not within the statute. 

The promise must be ‘to answer damages out of his 
own estate.” This phraseology clearly implies an ob- 
ligation, duty, or liability on the part of the testator’s 
estate,for which the executor promises to pay damages 
out of his own estate. The statute then was enacted 
to prevent executors or administrators from being 
fraudulently held for the debts or liabilities of the es- 
tates upon which they were called to administer. In 
this view of the case this clause of the statute is 
closely allied, if not identical in principle, with the 
following clause, namely: ‘‘ No action, etc., upon a 
special promise to answer for the debt, default, or mis- 
doings of another.’’ And so Judge Royce, in deliver- 
ing the opinion of the court in Harrington v. Rich, 6 
Vt. 666, declares these two classes of undertakings to 
be ‘“‘ very nearly allied,’’ and considers them together. 
This seems to us to be the true idea of this clause of 
the statute: That the undertaking contemplated by it, 
like that contemplated in the next clause, is in the na- 
ture of a guaranty; and that reasoning applicable to 
the latter is equally applicable to the former. 

We believe this view to be well supported by the 
authorities. Browne, in his work on the Statute of 
Frauds, p. 150, says: ‘In the fourth section of the 
statute of frauds special promises of executors and ad- 
ministrators to answer damages out of their own es- 
tates appear to be spoken of as one class of that large 
body of contracts known as guaranties.’’ And so on 
page 184 he interprets “ to answer damages ”’ as equiva- 
lent to pay debts of the decedent. This seems to be 
the construction given to the statute by Chief Justice 
Redfield in his work on Wills. Vol. II, p. 290 et seq. 

The Revised Statutes of New York, Vol. II, p. 113, 
have improved upon the phraseology of the old statute 
as we have adopted it, by adding, “orto pay the debts 
of the testator or intestate out of his own estate.’’ 

If we are correct iu this view of the relation between 
these two clauses, the solution of the question pre- 
sented by this case is comparatively easy. 

It has been held in this State that when the con- 
tract is founded upon a new and distinct considera- 
tion moving between the parties, the undertaking is 
original and independent, and not within the statute. 
Templeton v. Bascom, 33 Vt. 132; Cross v. Richardson, 
30 id. 641; Lampson v. Hobart, 28 id. 697. Whether or 
not it would be safe to announce this as a general rule 
of universal application, itis a principle of law well 
fortified by authority that where the principal or im- 
mediate object of the promisor is not to pay the debt 
of another, but to subserve some purpose of his own, 
the promise is original and independent, and not 
within the statute. Brandt Sur. 72; 3 Pars. Cont. 24; 
Rob. Fr. 232; Emerson v. Slater, 22 How. 28. And 
this seems to be the real ground of the decisions above 
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cited in 28 and 30 Vt., in which the court seems to blend 
the two rules just laid down. 

Pierpoint, J., in delivering the opinion of the court 
in Cross v. Richardson, supra, says: ‘‘ The considera- 
tion must be not only sufficient to support the prom- 
ise, but of such a nature as to take the promise out of 
the statute; and that requisite, we think, is to be 
found in the fact that it operates to the advantage of 
the promisor, and places him under a pecuniary obli- 
gation to the promisee, entirely independent of the 
original] debt.”’ 

Apply this rule to this case. Here the main purpose 
of this promise was, not to answer damages (for the 
testator) out of his own estate, but was entirely to sub- 
serve some purpose of the defendant. The considera- 
tion did not affect the estate, but was a matter purely 
personal to the defendant. Here there was no liabil- 
ity or obligation on the part of the estate to be an- 
swered for in damages. It could make no difference 
to the executor of that estate whether it was to be 
divided according to the will or by the law of descent. 
If the subject-matter of this contract had been some- 
thing entirely foreign to this estate, no one would 
maintain that the defendant was not bound by it, be- 
cause he happened to be named executor in this will. 
Here the subject-matter of the contract was con- 
nected with the estate, but in such a way 
that it was practically immaterial to the estate which 
way the question was decided. There exists therefore 
in this case no sufficient, actual, primary liability to 
which this promise could be collateral. This seems to 
us to be the fairest interpretation of the law. The 
statute was passed for the benefit of executors and ad- 
ministrators; but it might be said of it, as has been 
said of the protection afforded to an infant under the 
law of contracts, that “it isa shield to protect, not a 
sword to destroy.”’ If this class of contracts was al- 
lowed to be avoided under it, instead of being a pre- 
vention of frauds, it would become a powerful! instru- 
ment for fraud. As in this case, the plaintiff would be 
deprived of his legal right to contest the will, by a 
party who has reaped all the benefit of the transac- 
tion, and is shielded from responsibility by a technical- 
ity. Wedo not believe this was the result contem- 
plated by the statute. 

The judgment of the County Court overruling the 
demurrer and adjudging the declaration sufficient is 
affirmed, and the case remanded, with leave to de- 
fendant to replead on the usual terms. 

[See Bellows v. Sowles, 45 Am. Rep. 621.] 


———_—___—_. 


JUDGMENT—DEATH OF DEFENDANT—ENTRY— 
APPEAL BY SURVIVOR. 


SUPREME COURT OF ILLINOIS, SEPTEMBER 27, 1884. 


DANFORTH V. DANFORTH.* 

Where the court once acquires full jurisdiction, in a regular 
manner, during the life-time of both parties, the death of 
the defendant after trial, but before judgment, will not 
abate the suit and render judgment against him void. At 
most it is but an irregularity. 

The party against whom a decree of divorce has been ren- 
dered has the right to have the same reversed for error, 
and this right is not defeated by the death of the other 
party pending the appeal or writ of error. The divorced 
wife may, after her husband’s death, prosecute a writ of 
error to reverse the decree, and thereby be restored to all 
her rights as widow in the estate of her deceased hus- 
band. 


) OTION to amend the record so as to give effect to 
i the judgment as of a prior term. 





*8. C., 111 Ill. 236. 





On the 15th of July, 1881, George W. Danforth filed 
his bill in the Circuit Court of lroquois county against 
Anna Danforth, his wife, to obtain a divorce, on the 
ground of extreme and repeated cruelty. Upon an ex 
parte hearing the Circuit Court found the defendant 
guilty of the charges in the bill, and decreed a divorce; 
and it appearing that the parties had agreed upon the 
amount the defendant was to receive in lieu of ali- 
mony, dower, and all other right, claim or interest 
which she then had or might have in, to and upon the 
complainant’s estate, the court decreed her the sum so 
agreed upon. Atasubsequent day of the same term 
the defendant entered her motion to set aside the de- 
cree and that she be let in to defend the suit, for the 
reason the decree had been obtained by fraud in which 
she had not participated. This motion the Circuit 
Court overruled, and the defendant appealed to the 
Appellate Court for the Second District. The Appel- 
late Court affirmed the order and decree of the Circuit 
Court, and from that judgment of affirmance the de- 
fendant appealed to this court. After the argument 
and submission of the cause at the September term, 
1882, on or about the 18th of October, 1882, the said 
George W. Danforth departed this life intestate, leav- 
ing no relatives or heirs in this State, except Asa H. 
Danforth, a brother, and the appellant. No opinion 
was filed in the cause until March 28, 1883, when one 
was filed, and judgment was then entered reversing 
the decree of the Appellate Court. At the September 
term, 1883, being the next term after the opinion was 
filed, the appellant appeared and made her motion in 
this court to enter the judgment of March 28, 1883, as 
of the date said cause was taken under advisement by 
this court. Notice of the motion was given to all the 
parties in interest, who appeared by counsel and re- 
sisted the motion. 


Doyle & Morris, for appellant. 


J. W. Dougherty, for the administrator and heirs of 
defendant. 


Dickey, J. This case was, at the September term, 
1882, properly submitted to this court by the parties 
for its final judgment upon the merits. Both parties 
then being in life, the court thereby acquired com- 
plete jurisdiction over the parties and of the subject- 
matter of the controversy, which was not divested by 
the subsequent death of the appellee. No question is 
made but that a judgment of this court, if made at 
that term, would have been valid and conclusive upon 
the parties properly before it. Formerly the judg- 
ments of this court were announced and entered of 
record only in term time, and usually at the term at 
which the causes were submitted, and opinions were 
afterward prepared and filed. This practice was 
changed many years ago, and to avoid delays as far as 
practicable, a statute was passed authorizing the ren- 
dering and entering of judgments and orders in vaca- 
tion of all cases which had been taken by the court 
under advisement. 

The first question presented relates to the validity 
of the judgment of this court as it now stands. Is it 
void for want of jurisdiction, or is it binding upon 
those succeeding to the estate of the appellee? Where 
the sole defendant is dead when the suit or writ of er- 
ror is brought, it may be true that a judgment against 
the deceased defendant is a nullity, for the reason that 
the court never acquired jurisdiction of the cause. In 
such a case the court never acquires any authority to 
act or take any step. But that is not the case here. 
Here the court before taking any steps was clothed by 
the act of the parties and the law with full jurisdic- 
tion and rightful authority to render the judgment it 
did. Did the death of the appellee—not brought to 
the notice of the court by plea, suggestion, or other- 
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wise—deprive it of such jurisdiction lawfully acquired ? 
We think not. 

In Reid v. Holmes, 127 Mass. 326, the court say: ‘If 
the fact agreed in the case stated of the death of the 
defendant after the default and before judgment, is 
competent to be considered, it does not show that the 
judgment is absolutely void. The court at the time 
of the bringing of the former action had jurisdiction 
of the subject-matter and of the parties,and might, 
after the death of the defendant, have rendered judg- 
ment against him as of a previous term. Kelley v. 
Riley, 106 Mass. 339, 341; Tapley v. Martin, 116 id. 275; 
Tapley v. Goodsell, 122 id. 176,181. Or the judgment 
actually entered might, on motion of the plaintiff, 
have been amended so as to stand as a judgment nune 
pro tunc, or have been vacated, and the administratrix 
summoned in to defend the action.”’ 

The court further say, even if the judgment was er- 
roneous,and might be reversed for irregularity, yet 
neither party could collaterally dispute its validity — 
citing Hendrick v. Whittemore, 105 Mass. 23; Hender- 
son v. Staniford, id. 504; Penhallow v. Doane, 3 Dall. 
54; Warder v. Zainter, 4 Watts, 270; Yaple v. Titus, 41 
Penn. St. 195; Evans v. Spurgin, 6 Gratt. 107. The 
court further say: ‘‘Inasimilar case Chief Justice 
Tindall said that while the judgment was suffered to 
exist on the rolls of the court without any application 
to set it aside, it could only be treated as a valid judg- 
ment; and that if any application was made, it should 
have been to the court in which judgment was ren- 
dered, which had power to amend the proceedings, in 
order to obviate the alleged irregularity. Bridges v. 
Smyth, 1 Mo. & Sc. 93, 99; 8. C., 8 Bing. 29, 32.’” The 
death of a party in achancery case does not, ipso facto, 
abate the suit without any order of the court. Crook’s 
Ex’r v. Turpin, 10 B. Mon. 245. 

In Spalding v. Wathen, 7 Bush, 662, an appeal 
was prosecuted to the Court of Appeals after 
the death of the appellant, without knowledge of his 
death, and the judgment below reversed, and the court 
held that its judgment of reversal was not void, but 
binding, and say: ‘‘ The death of Jobn after judgment 
in the Circuit Court, and before the appeal was prose- 
cuted, did not take away from this court the right to 
entertain it. Regularly, a personal representative 
should have been appointed, and the appeal prose- 
cuted in his name; but weare not prepared to say the 
want of a personal representative renders void the ap- 
peal and all proceedings had under the same. * * * 
Where a plaintiff dies pending his suit, his death may 
be pleaded in abatement, but the defendant may 
waive such plea, and permit the cause to be tried upon 
its merits, without revivor. The Supreme Court of 
Illinois held in the case of Camden v. Robertson, 2 
Scam. 508, that the death of one of the plaintiffs before 
the commencement of the suit was no bar to the ac- 
tion, and could only be made available to the defend- 
ant by a plea in abatement setting up such fact; and 
in Case v. Ribelin, 1 J. J. Marsh. 30, in which the 
plaintiff in the Circuit Court died before judgment, 
this court held that the judgment was not void, and 
that it could only be corrected by the court in which 
it was rendered.”’ 

Freeman, in section 140 of his work on Judgments, 
says: ‘‘If jurisdiction be obtained over the defendant 
in his life-time, a judgment rendered against,him sub- 
sequently to his death is not void,” citing in support 
of the text Collins v. Mitchell, 5 Fla. 364; Loring v. 
Folger, 7 Gray, 505; Coleman v. McAnulty, 16 Mo. 173; 
Yaple v. Titus, 41 Penn. St. 203; Day v. Hamburgh, 1 
Browne, 75; Gregory v. Haynes, 21 Cal. 443. Again, 


in section 153, he says: ‘* Even in such cases the judg- 
ment is simply erroneous, but not void. This is be- 
cause the court, having obtained jurisdiction over the 





party in his life-time, is thereby empowered to pro- 
ceed with the action to final judgment; aud while the 
court ought to cease to exercise its jurisdiction over a 
party when he dies, its failure to do so is an error to 
be corrected on appeal, if the fact of the death appears 
upon the face of the record, or by writ of error coram 
nobis, if the fact must be shown aliunde.” 

In Stetzell v. Fullerton, 44 Ill. 108, the court, in 
speaking of the rule that the death of a party abates 
the suit, said: ‘* This rule is not universal at common 
law, as appears from the case cited by appellee's coun- 
sel (Underhill v. Devereux, 2 Saund. 72, note 7) as in a 
quare impedit by two, or in an audita querela by two, 
or in debt by two executors, when one was summoned 
and severed, and dies, the writ did not abate; and 
when one of two plaintiffs dies before interlocutory 
judgment, but the suit went on to execution in the 
names of both, the plaintiff was permitted, even after 
a motion to set aside the proceeding for irregularity, 
to suggest the death of the other on the roll, and to 
amend the ca. sa. without paying costs. Newnham v. 
Law, 5 Term Rep. 577. The statute of 8 and 9 William 
III, ch. 1), as well as our own, was designed to pre- 
vent the abatement of any case where the cause of ac- 
tion would survive on the suggestion of the death, 
which suggestion is a matter of form, and may be 
made by either party. The cases cited show that it 
has been often allowed to make the suggestion muwne 
pro tune, and it should be allowed in furtherance of 
justice and in support of the right. Newnham v. Law, 
supra; Hamilton v. Holcomb, 1 Johns. Cas. 29." 

But it is urged that conceding the foregoing to be 
good law, it has no application to asuit fora divorce. It 
is claimed that the death of either party puts an end 
to all further legal proceedings. This is true where 
the death takes place before any final decree of 
divorce. Ewald v. Corbett, 32 Cal. 493; Swan v. Har- 
rison, 2 Coldw. 534; Pearson v. Darrington, 32 Ala. 
227. But where a decree of divorce has been improp- 
erly obtained, and the proceedings are erroneous, the 
party whose property rights have been injuriously af- 
fected by such decree ought not to be concluded by 
reason of the subsequent death of the other party. 
While both parties live, a writ of error lies to reverse 
an erroneous decree of divorce, the effect of which is 
to restore both parties to their former status of hus- 
band and wife, in law,and after the death of one it 
ought to lie in favor of the other party, not for the 
same purpose, but to restore the survivor to his or her 
rights of property divested erroneously by the decree. 
On the reversal of adecree of divorce the parties 
will be placed in the position they occupied before the 
decree was entered, and if one of them has died be- 
tween the date of the decree of divorce and its rever- 
sal, the survivor procuring the reversal will be entitled 
to all rights of succession or dower, and the like, in the 
estate of the other, the same as if no divorce had ever 
been had; but in such case the court need not ordi- 
narily remand the case, as no other decree of divorce 
can ever be had. 

This court has decided that a divorced wife, after 
the death of her husband, may prosecute a writ of er- 
ror to reverse the decree of divorce, and thereby be 
restored to all her rights as widow in the estate of her 
deceased husband. Wrenv. Moss, 2 Gil. 72. In that 
case this court say: ‘‘The plaintiff in error complains 
that she has been injured by an erroneous decree. If 
so, she ought to find a remedy by writ of error, for al- 
though by the death of the complainant the parties 
were divorced, and no further proceedings could be 
had, yet the mode of effecting the same object by a de- 
cree will, if erroneous, unjustly deprive the plaintiff 
in error of all right in dower or interest in the person- 
alty, It is plain therefore that she may be greatly ag- 
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grieved by the decree, if erroneous. If aggrieved, she 
ought to find a remedy by appeal or writ of error.” 
The writ of error in that case was so framed as to 
bring before the court all persons whose interests 
might be affected, as has been done here, by uotice. 

If then the appellant could have prosecuted her ap- 
peal or writ of error to reverse the decree of divorce 
even after her husband’s death, and thus remove the 
bar of that decree to the assertion of her property 
rights as widow of the deceased, no reason is seen why 
she may not do the same thing where her husband dies 
after the appeal is taken or writ of error brought, and 
after the cause issubmitted. The most that can be 
said of the entry of final judgment after the death of 
the appellee is that it was irregular and informal. No 
valid objection can be urged to its substantial justice. 
If the procedure was informal, it seems no objection 
was taken to the same by either party, and the atten- 
tion of the court was not called to the fact of appel- 
lee’s death. Until objection was made tothe judg- 
ment, appellant might have remained passive; but we 
see no good reason why the informality may not be 
corrected in the mode suggested by the appellant — by 
directing the amendment of the record so as to show 
the entry of the judgment of a date prior to appellee’s 
death. This we clearly have the power to doin fur- 
therance of justice. 

In Wood vy. Keyes, 6 Paige, 478, the court said: * It 
being understood by the court that the complainant's 
cestui que trust has died since the hearing of this 
cause, the decree must be entered as of the 20th of 
April, 1836; and in case the trust is at an end, the suit 
must be properly revived in the name of the person 
who has succeeded to the complainant's rights, if fur- 
ther proceedings in the cause shall be found neces- 
sary.”’ , 

In Perry v. Wilson, 7 Mass. 395, it was held that 
where an action is delayed for the convenience of the 
court they will take care that nobody suffers by such 
delay. Therefore when aftera continuance, by order 
of the court, for advisement, the defendant in the ac- 
tion died, judgment was entered as of the former 
term. 

Where an action on a statute was tried before its 
repeal took effect, and a verdict rendered for the 
plaintiff, and questions of law were reserved, which, 
after the repeal took effect, were decided in favor of 
the plaintiff, the court ordered judgment to. be en- 
tered on the verdict as of a day previous to the going 
into operation of the Repealing Act. Springfield v. 
Worcester, 2 Cush. 52, citing Bing. Judg. 95, 96; Key 
v. Goodwin, 1 Moore & Scott, 620; Ryghtmyre v. Dur- 
ham, 12 Wend. 245; Perry v. Wilson, 7 Mass. 395. 

Where a plaintiff was nonsuited at the trial, and 
who applied for a new trial, died while the cause was 
sub judice, and a new trial was eventually denied, the 
defendant was permitted to enter judgment as of the 
term succeeding the nonsuit, the plaintiff then being 
in full life. Spalding v. Congdon, 18 Wend. 543. To 
the same effect, see Currier v. Lowell, 16 Pick. 170; 
Tooker v. Duke of Beaufort, 1 Burr. 147; Oades v. 
Woodward, 1 Salk. 87; Tidd Pr. (1st Am. ed.) 846; Tap- 
ley v. Martin, 116 Mass. 275; Mead v. Mead, 1 Mo. App. 
247; Webber v. Webber, 83 N. C. 280; Boyd v. Boyd, 38 
Penn. St. 241; Jennings v. Ashley, 5 Pike, 128; Pool v. 
Loomis, id. 110; Davies v. Davies, 9 Ves. Jr. 461; Hess 
v. Cole, 3 Zabr. 116, 

But it is urged that the judgment of this court in re- 
versing the judgment of the Appellate Court can have 
no effect to restore appellant to her rights as widow of 
her deceased husband. It is claimed there were entered 
two distinct and separate decrees in the Circuit Court— 
the one for the divurce, and the last refusing to set 
aside the decree of divorce and allow the appellant to 
defend — and that she appealed only from the latter, 





and not from the decree of divorce, and therefore the 
Appellate Court can reverse only the order denying 
her an opportunity to defend, leaving the decree of 
divorce in full force. This court decided that the Cir- 
cuit Court erred in refusing to set aside the decree of 
divorce, and upon that ground reversed the judgment 
of the Appellate Court, and remanded the cause. This 
is equivalent to remanding with directions to reverse 
the order of the Circuit Court overruling the motion 
to vacate the decree, and to remand the case to the 
Circuit Court, with directions to the Circuit Court to 
allow the motion and vacate the decree. 

The motion to amend the record in this court will 
be allowed, and the record of the judgment amended 
so as to make it appear as of the September term, 
1882. When the case comes before the Appellate 
Court under this record as amended, formal regular- 
ity will require the death of appellee to be suggested, 
and that his legal representatives be made parties 
thereto. 

Motion allowed. 

[N. Y. Code Civ. Proc., §$ 763, 765; 49 N. Y. 576; 77 
id. 515; 59 How. Pr. 385; 21 Hun, 509; 26 Am. Rep. 
3LL.—Ep.] 


NEW YORK COURT OF APPEALS ABSTRACT. 

New YorK CITY — HEADS OF DEPARTMENTS — 
‘*perM.’’—The word “term” in the provision of the 
New York Charter of 1873 (§ 25, ch. 355, Laws of 1875), 
fixing the terms of heads of departments and commis- 
sioners, is to be construed as designating consecutive 
periods of six years following each other in regular or- 
der, the one commencing when the other ends; and 
the incumbent appointed in any such period is to be 
treated as the incumbent of the term or period to 
which his appointment relates; his office expires at 
the expiration of the term. Where therefore the term 
of a police commissioner expired April 30, 1878, and 
his successor was not appointed until May 15, 1880, 
held, that the term of the latter expired April 30, 1884. 
In determining the question now before us the court 
is to be guided by the established rules of interpreta- 
tion of written instruments. It is not compelled — 
indeed it is not permitted to give—absolute and un- 
qualified effect to a single section or clause of a stat- 
ute, however direct, plain and unambizguous,considered 
by itself alone, the language may be, if there are other 
provisions inconsistent with such a rigid and unre- 
stricted interpretation, unless the repugnancy be- 
tween the parts is irreconcilable, in which case it is 
the duty of the court to preserve the paramount in- 
tention, so far as it is consistent with the rules of law, 
although this may lead to the rejection of some subor- 
dinate and secondary provision. Taggart v. Murray, 
53 N. Y. 233. But fortunately it does not very fre- 
quently happen that a statute is incapable of a con- 
struction which will give some effect to all its parts. 
The primary purpose of interpretation is to ascertain 
the intent of the law-makers, and in statutes, as 
other instruments, clauses in themselves, abso- 
lute and unqualified, may be limited by other 
clauses and provisions. The whole context of 
a statute may be examined to ascertain the 
meaning of a particular clause, and this becomes nec- 
essary where the meaniug is doubtful. or where by 
giving a particular clause full effect it would come in 
conflict with other clauses. A statute, like a will or 
contract, is to be construed as a whole, and in apply- 
ing this principle of construction, it is not material in 
what order provisions which at first blush seem con- 
tradictory are placed. The meaning is to be cot- 
lected ex antecedentibus et consequentibus, and a latter 
provision may be qualified by a prior one, or the con- 
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trary. When the effort at a reconciling construction 
fails, and the repugnancy of different parts is abso- 
lutely irreconcilable, courts sometimes solve the difli- 
culty by applying the somewhat arbitrary rule that the 
last expression of the law-maker in the act embodies 
the final intent, and on this ground give effect to the 
one and reject the other. But this isa rule to be re- 
sorted to only in extremis. Richards v. Bluck, 6C. B. 
441; Broom Max. 430, and cases cited. The referring of 
arelative to such antecedents only as will give a clause 
a sensible and reasonable construction, is justified by 
reason and authority. Cushing v. Worrick, 9 Gray, 
382; Rex v. Wright, 1 A. & E. 434; Potter Dwar. 209, 
210, and cases cited. People vy. McCluve. Opinion by 
Andrews, J. 
(Decided April 11, 1885.] 

REFEREE—DELIVERY OF REPORT—CODE Cry. PRoc., 
§ 1019.—It was decided in this court in Phipps v. Car- 
man, 84 N. Y. 650, that the requirement of section 1019 
of the Code of Civil Procedure that a referee’s report 
**must be either filed with the clerk or delivered to 
the attorney for one of the parties within sixty days 
from the time when the cause was finally submitted,” 
must be literally complied with to prevent a termina- 
tion of the reference by notice as prescribed in that 
section. The court in that case affirmed an order of 
the General Term, which aflirmed an order of the 
Special Term vacating a judgment entered upon a re- 
port of a referee delivered after service of notice ter- 
minating the reference under that section, notwith- 
standing it appeared that the referee completed his 
report within the sixty days, and gave written notice 
to the attorney for the prevailing party that it was 
ready to be delivered upon payment of his fees. The 
decision in that case is decisive of this, which arises 
upon similar facts. It necessarily determined that 
under section 1019 a tender of the report within the 
time limited was not a delivery within that section. A 
referee is not bound to deliver his report without pay- 
ment of his fees. The interest of the prevailing party 
will generally secure the taking up of the report. But if 
he fails to do so, the referee must then file it in orderto 
prevent a termination of the reference by notice under 
the statute. Upon filing the report the referee may 
doubtless maintain an action for his fees. The ac- 
ceptance of a reference is a voluntary act, and the ref- 
eree may decline the reference, but if he accepts it he 
must rely for the payment of his fees upon the inter- 
est of the prevailing party to take up the report, and 
if he omits to do this, upon his common-law action to 
recover them, after putting himself in a position to 
maintain it by filing the report. This question was 
not decided by Geib v. Topping, 83. N. Y. 46, and the 
allusion in the opinion in that case to this subject was 
casual, and the point decided was not in conflict with 
Phipps v. Carman, supra. Little v. Lynch. Opinion 
per Curiam. 
[Decided April 28, 1885.] 


WILL — EXECUTOR’S ACCOUNTING — WHEN NOT 
CHARGEABLE WITH PERISHABLE PROPERTY—WIDOW 
MAY USE.—Testator, by his will, after payment of 
debts, gave to his wife all of his ** estate, both real and 
personal, she to have and hold the same, and to re- 
ceive and enjoy as her own property, the rents, issues 
and profits therefrom during life; ’’ remainder to his 
children. He died seised of two adjoining farms, upon 
one of which he lived at the time of his decease, and 
which had been used in connection and in part for 
dairy purposes. The personal property consisted of 
stock upon the farms and a quantity of farm produce, 
to-wit: hay, oats, corn, wheat and potatoes. The 
widow used and disposed of the farm produce. Upon 


settlement of the accounts of the executor, held, that 
he was not chargeable therewith, and it could not be 
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presumed it was his intent to have the perishable 
property preserved for the remainderman and taken 
from herand sold by the executor, but rather, as they 
were essential to the support of the stock and the car- 
rying on of the farm, from which only her mainte- 
nance could come, that she was to enjoy and use the 
property as the testator had done, and in the form in 
which he left it. In giving to the widow his real and 
personal property for her enjoyment during life, we 
think it was his intention that she should possess and 
use it in specie. She was to have possession and con- 
trol of the whole residue after payment of debts; and 
it cannot be presumed that the testator expected these 
perishable articles would be preserved for the remain- 
dermen or taken from her by the executor for sale, 
and the interest or income only applied to her use. 
They were essential to the support of stock and the 
carrying on of the farm, from which only the widow’s 
maintenance could come. Under such conditions the 
rule on which the appellant relies, viz., that where 
there is a general bequest for life, with a remainder 
over, the property must be sold and converted into 
money (Howe y. Earl of Dartmouth, 7 Ves. 137, and 
other cases cited by appellant), has no application. In 
every instance the question is one of intention. Here it 
seems apparent that the immediate conversion of the 
property would not have been consistent with the ex- 
pectation of the testator. He left no property other 
than the land and such personal effects as I have de- 
scribed, besides articles of necessary household furni- 
ture. He nowhere provides for the sale or other con- 
version of any of his estate, and only “tat the death ”’ of 
his wife is it to be divided. Nor does the will contain 
express words for the creation of atrust. In view of 
these facts it cannot be inferred that the testator 
wished his executor at the moment of his death to sell 
all the personal property and pay over to his wife only 
the interest which might accrue upon the proceeds, or 
that he intended to bestow upon her a farm without 
the means of making it available — in effect, break up 
her home — while in words he was securing to her its 
continued enjoyment. It is rather to be inferred that 
until her death she was to enjoy and use the proparty 
as he had done, and in the same form in which he left 
it. Alcock v. Sloper, 2 Myl. & K. 699; Collins v. Col- 
lins, id. 704; Bethune v. Kennedy, 1 Myl. & Cr. 114; 
Hill v. Hill, 2 Lans. 43. All these cases had in view 
the Earl of Dartmouth case, supra, but it was never- 
theless held that when the property in question was of 
a wasting character, although it might be exhausted in 
the life time of the tenant for life, the gift of the re- 
mainderman must be taken subject to such possibil- 
ity, when it appeared that there was no intention of 
the testator that a conversion should take place before 
the death of the life-tenant, and such inference was 
drawn from circumstances not more important than 
those found in this case. The English cases relate 
chiefly to leasehold property, but Hill v. Hill, supra, 
was a proceeding like the one before us. The property 
involved was one of the same general character; the 
question was the same. Similar circumstances, among 
others, existed, and the learned court held that the 
principle enunciated in the general rule could not be 
applied without doing violence to the intention of the 
testator, and therefore that the executor could not be 
charged. We think no error was committed by the 
learned surrogate in coming to the same conclusion in 
the present case. The cases cited by the appellant 
follow the general law, which admits of a limitation 
over of a chattel] interest after a life estate in the same 
but are not inconsistent with the rule excepting from 
its operation articles of which the use consists in the 
consumption. Gillespie vy. Miller, 5 Johns. Ch. 21. 
Matter of Yates’ Will. Opinion by Danforth, J. 
[Decided April 14, 1885.] 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 





Supreme CouRT—JURISDICTION—SUPREME COURT 
or LOUISIANA — MORTGAGE — FORECLOSURE — SALE 
RIGHT OF WAY — FRANCHISES — DECREE IN 
BANKRuUPTCY.—The United States Supreme Court 
has jurisdiction in error over the judgment of 
the Supreme Court of Louisiana in a suit be- 
tween citizens of that State for the foreclosure 
of amortgage, in which the only controversy related 
to the effect tobe given asale of property under an 
order of the bankruptcy court directing the mortgaged 
property of the bankrupt to be sold free of incum- 
brances. The very question here presented was de- 
cided by this court in the recent case of Factors’ Ins. 
Co. v. Murphy, in 111 U. 8. 8S. C., 4 Sup. Ct. Rep. 
679, where it was held that this court had jurisdiction 
in error over the judgment of the Supreme Court of 
Louisiana in asuit between citizens of that State for 
the foreclosure of a mortgage, in which the only con- 
troversy related to the effect to be given a sale of 
property under an order of the bankruptcy court di- 
recting the mortgaged property of the bankrupt to be 
sold free of incumbrances. The case is in point and 
decisive of the jurisdiction of this court onthe present 
appeal. We therefore proceed to consider the merits 
of the case. They are involved in the one question, 
whether the right of way and franchises granted by 
the city of New Orleans to the first Canal Street, City 
Park & Lake Railroad Company passed by the sale 
thereof made in pursuance of the decree of the bank- 
ruptey court? The jurisdiction of the bankruptcy 
court to adjudicate a railroad company bankrupt and 
to administer its property, under the Bankrupt Act, 
has been sustained by several Circuit Courts of the 
United States. Adams vy. Boston, H. & E. R. Co., 1 
Holmes, 30; Sweatt v. Boston, H. & E. R. Co., 5 N. B. 
R. 234; Alabama & C. R. Co. v. Jones, id. 97; Winter 
v. lowa, etc., Ry. Co., 2 Dill. 487. No Circuit Court 
before which the question has been brought has de- 
nied the jurisdiction. As they were the courts of last 
resort upon this question, and valuable rights may de- 
pend upon their judgments upon this point, we think 
the question should be considered as settled by the 
authorities cited, and are unwilling at this late day to 
re-examine it, especially as we have no jurisdiction to 
do so, except in a collateral proceeding like the pres- 
ent. The plaintiff contends that the right of way, 
with the franchise to build and use a railroad thereon 
for profit, was surrendered by the bankrupt corpora- 
tion as a part of its property, and was sold to Handy 
at the bankruptcy sale, and was subsequently ac- 
quired by it by means of the claim of title above set 
forth. It is not contended in this case that Handy ac- 
quired the franchise to be a corporation or any other 
franchise except those just mentioned by virtue of 
his purchase at the bankruptcy sale. On the other 
hand, it is contended by the defendant that the right 
of way and the franchise to build and usea railroad 
thereon reverted to the city of New Orleans when the 
railroad company was adjudicated bankrupt, and that 
all that was surrendered in bankruptcy by the railroad 
company, and sold at the bankruptcy sale or the mort- 
gage sale, was the railroad without rightof way or 
other franchise. The ground upon which this view of 
the defendant is based is that the franchises of a rail- 
road corporation are inalienable in Louisiana. In 
passing upon this question it is necessary to bear in 
mind the distinction between the different classes of 
railroad franchises. This was stated by Mr. Justice 
Curtis in the case of Hall v. Sullivan R. Co., 21 Law 
Rep. 138, where he said: ‘The franchise to be a cor- 
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poration is therefore not a subject of sale and transfer 
unless the law by some positive provision made it so 
and pointed out the modes in which such sale and 
transfer may be effected. But the franchises to build, 
own, and manage a railroad and to take tolls thereon 
are not necessarily corporate rights. They are capable 
of existing in and being enjoyed by natural persons, 
and there is nothing in their nature inconsistent with 
their being assignable.’? The same subject was con. 
sidered by this court in the case of Morgan v. Louis- 
iana, 93 U. 8S. 217, where it was held that exemption 
from taxation was aright personal to the railroad cor- 
poration to which it was granted, and did not pass 
upon a sale of its property and franchises. Mr. Jus- 
tice Field, who delivered the opinion of the court, dis- 
tinguished such an immunity from taxation from those 
rights, privileges, and immunities which, accurately 
speaking, are the franchises of a railroad company. 
He said: ‘* The franchises of a railroad corporation 
are rights or privileges which are essential to the oper- 
ation of the corporation, and without which 
its works and road would be of little value. 
* * * They are positive rights and privileges, 
without the possession of which the road of 
the company could not be successfully worked. Im- 
munity from taxation is not one of these. The for- 
mer may be conveyed to the purchaser of the road as 
part of the property of the company; the latter is per- 
sonal and incapable of transfer without express statu- 
tory direction. In the case of Chaffe v. Ludeling, 27 
La. Aun. 607, it was declared that the defendants, by 
their purchase at sheriff's sale of the property of the 
Vicksburg, Shreveport & Texas Railroad Company, a 
Louisiana corporation, acquired ‘‘the privileges and 
franchise of the corporation and its powers to operate 
the railroad. The sheritl’s sale made them the owners 
of the road, its right of way, its property, its fran- 
chise, but did not and could not make them a corpo- 
ration. * * * This sale conveyed to them the 
rights and property of that company; it made them 
joint owners thereof.’’ There is therefore nothing in 
the nature of acorporate franchise under the law of 
Louisiana which forbids its transfer with the other 
property of the corporation. And such must be the 
conclusion whenever a railroad company is authorized 
by law to mortgage its tangible property and fran- 
chises. When there has been a judicial sale of railroad 
property under a mortgage authorized by law,covering 
its franchises, it is now well settled that the franchises 
necessary to the use and enjoyment of the railroad 
passed to the purchasers. This was assumed to be the 
law by the opinion of this court pronounced by Mr. 
Justice Matthews in the case of Memphis R. Co. v. 
Commissioners, 112 U. 8. 609; S. C., ante, 299, when it 
was said: ‘‘ The franchise of beinga corporation need 
not be implied as necessary to secure to the mortgage 
bondholders or the purchasers at a foreclosure sale the 
substantial rights intended to be secured. They ac- 
quire the ownership of the railroad and the property 
incident to it and the franchise of maintaining and 
operating it as such.” See also Hall v. Sullivan R. 
Co., 21 Law Rep. 138; Galveston R. R. v. Cowdrey, 11 
Wall. 459. It follows that if the franchises of a rail- 
road corporation essential to the use of its road, and 
other tangible property, can by lawbe mortgaged to 
secure its debts, the surrender of its property, upon 
the bankruptcy of the company, carries the franchises, 
and they may be sold and passed tothe purchaser at 
the bankruptcy sale. New Orleans, etc., R. Co. v. Del- 
amore. Opinion by Woods, J. 

[Decided May 4, 1885.] 


VIRGINIA BONDS—WRIT OF MANDAMUS AS A REM- 
EDY.—The plaintiff in error filed his petition on April 
26, 1884, in the Circuit Court of the city of Richmond, 
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against Greenhow, the defendant, as treasurer of the 
city of Richmond, praying fora rule nisi, command- 
ing the said Greenhow to show cause why a peremptory 
mandamus should not be awarded to the plaintiff, 
commanding the said treasurer to issue to the peti- 
tioner a certificate in writing, stating that he had 
made the deposit required by law in payment of his 
license tax, as a sample merchant in said city. The 
petition set forth that the tender made in payment of 
this deposit consisted of coupons cut from bonds is- 
sued by the State of Virginia, and by contract with 
the State therein declared, receivable in payment of 
all taxes, debts, demands, and dues to the State, and 
that the tender was refused by the treasurer, and a 
certificate of deposit withheld, because the 112th sec- 
tion of the act of the General Assembly of Virginia, 
approved March 15, 1884, for the purpose of assessing 
taxes on persons, property, and incomes and licenses, 
requires that all license taxes shall be paid in gold or 
silver coin, United States treasury notes, or national 
bank-notes, and not in coupons; and another act of 
the General Assembly of the State, approved March 
7, 1884, to regulate the granting of licenses, likewise 
forbids the payment of license taxes in coupons. The 
alternative writ prayed forwas denied by the Circuit 
Court of the city of Richmond, and on a petition fora 
writ of error, its judgment dismissing the petition 
therefor was aflirmed by the Supreme Court of Ap- 
peals of the State. This being a case in which, by 
mandamus, the plaintiff in error seeks to compel the 
officers of the State of Virginia specifically to receive 
coupons instead of money in payment of license taxes, 
it comes within the exact terms of the decision of a 
majority 8f this court in Antoni v. Greenhow, 107 U. 
S. 769, according to which the plaintiffin error is re- 
mitted to the remedy provided by the act of January 
14, 1882, entitled ‘‘An act to prevent frauds upon the 
Commonwealth and the holders of her securities in 
the collection and disbursement of revenues.’’ The 
judgmént of the Supreme Court of Appeals of Virginia 
is therefore affirmed. Moore v. Greenhow. Opinion 
by Matthews, J. 

[Decided May 4, 1885.] 

RAILROAD—CONSTRUCTION CONTRACT — PAYMEN1— 
APPROVAL OF WORK BY ENGINEER.—A contract for 
the construction of a railroad provided that the com- 
pany’s engineer should, in all cases, determine ques- 
tions relating to its execution, including the quantity 
of the several kinds of work to be done, and the com 
pensation earned by the contractor at the rates speci- 
fied; that his estimate should be final and conclusive; 
and that ‘‘ whenever the contract shail be completely 
performed on the part of the contractor, and the said 
engineer shall certify the same in writing under his 
hand, together with his estimate aforesaid, the said 
company shall, within thirty days after the receipt of 
said certificate, pay to the said contractor, in current 
notes, the sum which, according to this contract, shall 
be due.”’ Held, that inthe absence of fraud, or such 
gross mistake as would necessarily imply bad faith, 
ora failure to exercise an honest judgment, his action 
in the premises is conclusive upon the parties. Kihl- 
berg sued the United States upon acontract for the 
transportation of military, Indian, and government 
stores and supplies from points on the Kansas Pacific 
railway to posts and stations in certain States and 
Territories. The contract provided for payment for 
transportation ‘‘in all cases according to the distance 
from the place of departure to that of delivery, the 
distance to be ascertained and fixed by the chief 
quartermaster of the District of New Mexico, and in 
no case to exceed the distance by the usual and cus- 
tomary route.’’ One of the issues in that case was as 


to the authority of that officer to fix, conclusively for 





the parties, the distances which should govern in the 
settlement of the contractor’s accounts for transporta- 
tion. There was neither allegation nor proof of fraud 
or bad faith upon the part of that officer in his dis- 
charge of the duty imposed upon him by the mutual 
assent of the parties. This court said: ‘In the ab- 
sence of fraud, orsuch gross mistake as would neces- 
sarily imply bad faith, or a failure to exercise an hon- 
est judgment, hisaction in the premises is conclusive 
upon the appellant as well as upon the government.” 
This principle was affirmed and applied in Sweeney’s 
case, in which he sought to recover from the United 
States the price of a wall built by him around a na- 
tional cemetery. The contract provided that the wall 
should be received, and become the property of the 
United States, after an officer or civil engineer, to be 
designated by the government to inspect the work, 
should certify that it was in all respects such as the 
contractor agreed to construct. The officer designated 
for that purpose refused to so certify, on the ground 
that neither the material nor the workmanship was 
such as the contract required. As the officer exercised 
an honest judgment in making his inspections, and as 
there was on his part neither fraud, nor such gross 
mistake as implicd bad faith, it was adjudged that the 
contractor had no cause of action on the contract 
against the United States. Those decisions control 
the determination of the claim arising out of the con- 
tract here in suit, whereby the defendant in error, who 
was plaintiff below, covenanted and agreed that he 
would furnish all the material required, which should 
be sound, durable, and of good quality, and approved 
by the company’s chief engineer, and perform all the 
labor necessary to construct and finish, in every re- 
spect, in the most substantial and workmanlike man- 
ner, the grading and masonry of a certain section of 
the Martinsburg & Potomac railroad. Martinsburg, 
etc., R. Co. v. March. Opinion by Harlan, J. 
[Decided May 4, 1885.] 

PATENT —SARGENT TIME-LOCK—-INFRINGEMENT.— 
In letters-patent No. 186,369, granted to James Sar- 
gent,January 16, 1877, for improvements in time-locks, 
the combination-lock forming a member of the combi- 
nations claimed by the two claims of the patent, is one 
which has a bolt or bearing that turns on an axis or 
revolves, as distinguished from a sliding-bolt, and 
those claims are not infringed by a structure in which 
the combination-lock has nota turning or revolving 
bolt. Claim 2 of the patent requires that the tumblers 
of the combination-lock and its spindle shall be free 
to rotate while the bolt-work is held in its locked po- 
sition, by the bolt or bearing of the combination-lock. 
In patents for combinations of mechanism, limita- 
tions and provisos, imposed by the inventor, espec- 
ially such as were introduced into an application after 
it had been persistently rejected, must be strictly con- 
strued against the inventor and in favor of the public, 
and looked upon as in the nature of disclaimers. As 
was said in Fay v. Cordesman, 109 U. S. 408, 420; 8. C., 
3 Sup. Ct. Rep. 236, 244, ‘the claims of the patents 
sued onin this case areclaims for combinations. In 
such a claim, if the patentee specifies any element as 
entering into the combination, either directly by the 
language of theclaim, or by sucha reference to the 
descriptive part of the specification as carries such ele- 
ment into the claim, he makes such element material 
to the combination, and the court cannot declare it to 
be immaterial. It is his province to make his own 
claim, and his privilege to restrict it. If it bea claim 
to a combination, and be restricted to specified ele- 
ments, all must be regarded as material, leaving open 
only the question whether an omitted device is sup- 
plied by an equivalent device or instrumentality. 
Water Meter Co. v, Desper, 101 U. S, 332; Gage v. Her- 
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ring, 107 id. 640. Sargent v. Hall Safe and Lock Vo. 
Opinion by Blatchford, J. 
(Decided May 4, 1885.] 








NEW JERSEY SUPREME COURT ABSTRACT. 
SET-OFF—ONE JUDGMENT AGAINST ANOTHER.—The 
power of the court to order one judgment to be set off 
against another where the judgment sought to be set 
off may be enforced against the person recovering the 
judgment to be set off, is an exercise of the equitable 
jurisdiction of the court, and will be administered in 
all cases where a set-off would be equitable, and upon 
such equitable terms as will promote substantial jus- 
tice. Brown v. Hendrickson, 10 Vroom, 239; McAd- 
ams v. Randolph, 13 id. 332; Terney v. Wilson, 16 id. 
283. The set-off of one judgment against another 
when ordered by the court is ordinarily enforced by 
virtue of the control which courts have over their 
suitors and over the officers who execute their pro- 
cess. Brown v. Hendrickson, supra. Hence as amat- 
ter of practice the application is required to be made 
in the court where the judgment against the party ap- 
plying for that remedy was obtained. Brookfield v. 
Hughson, 15 Vroom, 285. But it has never been re- 
quired that both judgments should be in the same 
court, or that the court in which the application fora 
set-off is made should have control over the judgment 
sought to be used as a set-off, or over the officers by 
whom the last-mentioned judgment might be eu- 
forced. In Barker v. Braham, 2 Wm. Black. 869, a 
judgment of the King’s Bench was set off in the Com- 
mon Pleas against a judgment of the latter courts. In 
Coxe vy. State Bank, 3 Halst. 172, this court allowed 
judgments in a justice’s court to be used as a set-off 
against a judgment in this court. The party having 
applied to the court in which the judgment was recov- 
ered against him for satisfaction of the judgment, by 
the set-off of a judgment he has recovered in another 
court, the application when granted would operate as a 
pay ment pro tanto, or in full, according to the cireum- 
stances of the judgment which the defendant has used 
as the means of discharging the judgment against him. 
There is no reason why that principle should not ap- 
ply when the judgment a defendant uses for that pur- 
pose is in a Federal court or in acourt of a sister State. 
Schautz v. Kearney. Opinion by Depue, J. 
(Decided Feb., 1885.] 


MASTER AND SERVANT—INFANT AT CUTTING MA- 
CHINE—CONTRIBUTORY NEGLIGENCE.— A youth six- 
teen years old was employed to manage a cutting ma- 
chine, in the running of which it was occasionally 
necessary to displace and replace the belt by which 
power was communicated from arevolving shaft to 
the machine. He had run such a machine for several 
mouths before, and was told to be careful in replacing 
the belt, because there was danger of his being caught 
in it, and was directed always to call some one to as- 
sist him in the operation who might hold the belt in 
place on the machine while he stood behind the shaft 
and adjusted the belt upon the driving wheel. The 
observance of this precaution materially lessened the 
risk. On one occasion, although assistance was within 
call, he attempted to replace the belt alone without 
asking aid, and was caught in the belt and killed. 
Held, that he was guilty of contributory negligence, 
and that his representative could not maintain an ac- 
tion for damages. Although the plaintiff's intestate 
was still a minor, he had attained to years of discre- 
tion, when he became chargeable with the exercise of 
due care. Such care is not indeed that required from 
persons of full age, but is to be ascertained with rea- 
sonable regard to the ordinary conditions attendant 
upon his years. When however the standard of due care 





has been thus determined, the rule which makes con- 
tributory negligence in the party injured a defense 
against an action for damages arising from the de- 
fendant’s want of care applies to the minor as well as 
to others. Telfer vy. Northern R. Co.,1 Vroom, 188. 
Minor servants also are held to assume by their con- 
tract of employment those ordinary*risks of their ser- 
vices which are obvious to them or have been pointed 
out in @ manner suited to the comprehension of their 
youth and inexperience. They cannot ignore the dic- 
tates of common prudence or the instructions of their 
superiors to guard themselves from these apparent 
dangers, and charge the consequences upon the em- 
ployers. Coombs v. New Bedford Cordage Co., 102 
Mass. 572; Sullivan v. India Manuf. Co., 113 id. 396; 
Curran v. Merchants’ Manuf.Co., 130 id. 374; De Graff 
v. N. Y.C. & H. R. R. R. Co., 76 N. Y¥. 125. Beekham 
v. Hillier. Opinion by Dixon, J. 

(Decided Feb,, 1885.) 

—_——__»—__—_. 
VERMONT SUPREME COURT ABSTRACT#* 





MANDAMUS—TAXES ON SHARES OF STOCK—CORPORA- 
TION MAY BE COMPELLED TO PAY.—Under oursstatute 
—R. L., § 283—the stock of non-resident stockholders 
of acorporation located in this State may be legally 
set in the list of the town in which the corporation has 
its principal place of business; and the corporation 
compelled by mandamus to pay the taxes assessed 
upon such stock. Taxes are not debts in the ordinary 
sense of that term, Cooley Tax. 13; and cannot be re- 
covered in an ordinary actionat law. Webster v. Sey- 
mour, 8 Vt. 135; Shaw v. Peckett, 26 id. 482; Johnson 
v. Howard, 41 id. 122; Daniels v. Nelson, id. 161. The 
trustee process may be maintained in some cases, but 
the collector must find some one owing the person as- 
sessed before he can by that process collect the tax. It 
is said that an action at law can be maintained against 
the corporation. How? The tax is not strictly against 
the corporation, but against the non-resident stock- 
holders. The statute simply makes it the duty of the 
corporation having contro] of the property of the non- 
resident stockholders to pay their taxes therefrom. It 
is at least doubtful if any such action could be main- 
tained against the corporation. But admitting such 
an action could be sustained, this brings us to 
the question whether in the collection of taxes 
by a municipal corporation, an action, either at 
law orin equity, is an adequate remedy. The non- 
payment of taxes may seriously embarrass all the 
operations of the government; and if the State were 
forced to resort to actions at law for their collection, 
the expenses of litigation might exceed the receipts of 
the treasury. So serious did this matter become in 
oue of our sister States, that the legislative power in- 
terfered and provided that no judicial interference 
should be had in any levy or distress for taxes; and 
the court held the provision a valid one. The court 
say: “How coulda government calculate with any 
certainty upon the revenues, if the collection of the 
taxes was subject to be arrested in every instance in 
which atax payer or tax collector could make out 
prima facie a technical case for arresting such collec- 
tion? Far better is it to let the individual pay to the 
government what it demands of him, at the time of 
the demand, as he will be certain of getting it back 
with interest, after more or less delay, if it was not 
due.” Eve v. State, 21.Ga. 50; Cody v. Lennard, 45 id. 
85; Scofield v. Perkerson, 46 id. 350; and see Pullan v. 
Kinsinger,U. S. C. C.,Ohio, 8. D., 9 Am. Law Reg. (N. 
S.) 557. Judge Field says in Hagar v. Reclamation 
District, 111 U. 8S. 701: ‘The necessity of revenue 
for the support of the government does not admit of 





*To appear in 57 Vermont Reports. 
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the delay attendant upon proceedings in a court of 
justice.’”’ More summary methods are required for 
the enforcement of taxes. We hold there isno such 
adequate remedy as to bar the issue of a writ of man- 
damus. St. Albans vy. Car Co. Opinion by Taft, J. 


ELECTION — TWO REMEDIES FOR SAME WRONG— 
WAIVER.—Whena person has two or more remedies 
for the sume wrong, his election and actual prosecu- 
tion of one isa bar to the others. Sanger v. Wood, 3 
Johns. Ch. 416; Goss v. Mather, 46 N. Y. 689; Degraw 
y. Elmore, 50 id. 3; Kimball v. Cunningham, 4 Mass. 
502; Hooker v. Hubbard, 97 id. 177; Connihan v. 
Thompson, 111 id. 272; and Sloan vy. Holeomb, 29 Mich. 
161, apply this principle to the case of fraudulent sale, 
where the party may affirm the sale and sue for dam- 
ages, or rescind it and recover back the consideration, 
and hold that an election by suit is final. So where 
the vendor may retake or replevy the goods, or sue 
for the price. Morris y. Rexford, 18 N. Y. 552; Bank 
v. Beale, 34 id. 475; Sherman v. McKeon, 38 id. 275. It 
has been held that charging a debtor in execution 
after commission of bankrupt issued is an election to 
take the remedy at law which is conclusive; Lv parte 
Cator, 5 Br. Ch. 216; and Ew purte Warder, id. 191; and 
Lord Chancellor Redesdale, im the case of Bond y. 
Hopkins, 1 Sch. & Lef. 413, says on p. 441, that in the 
case of a bill Waiving a forfeiture, and on that ground 
seeking relief in a court of equity, though plaintiff fail 
in obtaining that relief, he shall be restrained from 
insisting on the forfeiture at law. In the case at bar 
the plaintiff has proceeded against the collector by 
complaint to a justice, has in that proceeding obtained 
a judgment fixing the amount due, has taken out an 
extent, which is much in the nature of an execution, 
aud so far as the questions here involved are con- 
cerned, may be treated as the same in lezal effect, and 
on that extent holds the body of the defendant. It is 
unnecessary to consider whether his discharge by con- 
sent of the plaintiff would be a satisfaction of the debt 
and judgment, or whether his discharge by operation 
of law would not be sucha satisfaction; because he 
has not been discharged in either manner. The situa- 
tion is this: The plaintiff has obtained a judgment 
for the identical sum here sought to be recovered, and 
holds the body of the defendant in execution on that 
judgment. The judgment and the imprisonment have 
been held valid by this court in /n re Hackett, 53 Vt. 
34. The plaintiff is therefore still actively proceed- 
ing in the enforcement of the remedy chosen. We do 
not come to the point, in support of which authorities 
are cited, that having the body of a debtor once in ex- 
ecution is in law a satisfaction of the debt; that ques- 
tion would arise if the debtor were out of custody and 
the debt still in fact unsatisfied. But asis said by 
Marshall, C. J.,in United States v. Stansbury, 1 Pet. 
574, the body, if not satisfaction in reality, ** is held as 
the surest means of coercing satisfaction; ’ and ‘‘ the 
law will not permit a man to proceed at the same time 
against the person and estate of his debtor.” (2) The 
fact that the present suit was commenced before the 
complaint to the justice is not material. The election 
to pursue that complaint to final judgment and execu- 
tion must. be held to operate as a waiver of a suit pre- 
viously commenced as wellas of other remedies not 
in suit. In Washburn v. Ins. Co., 114 Mass. 175, where 
the holder of a policy of insurance brought a bill to 
reform it by striking outa certain warranty, and 
afterward brought suit on the policy alleging compli- 
ance with the warranty in which there was judgment 
against him, it was held that by prosecuting to judg- 
ment the action at law the plaintiff had conclusively 
elected to affirm the policy as it was, and could not 
thereafter seek to reform it. Hartland v. Hackett. 
Opinion by Royce, C. J. 








IOWA SUPREME COURT ABSTRACT. 


MASTER AND SERVANT—INJURY TO BRAKEMAN— 
CONTRIBUTORY NEGLIGENCE.— A brakeman, while de- 
scending from a car on a moving train to uncouple the 
cars, was struck by a post erected by the station agent 
near the track for his own use, and in no way con- 
nected with the operation of the road. Held, that the 
brakeman, having no knowledge of the existence of 
the post, was not negligent in not looking out for it 
and avoiding striking it, but that the railroad com- 
pany was negligent in allowing the post to remain in 
dangerous proximity to the track, and that it was 
liable for the injury caused thereby. Mearns v. Chi. 
cago, etc., P. R. Co. Opinion by Beck, C. J. 
[Decided July 22, 1885.] 

EVIDENCE—DECLARATION OF AGENT—SCOPE OF AU- 
TrHORItTY.—Defendant was the keeper of a feed-stable, 
and received horses belonging to others to be cared 
for and and fed for a consideration. Plaintiff left with 
him ateam of horses, which defendant undertook to 
care for during that day. When plaintiff returned for 
the team he found that one of the horses was dead. 
His claim is that the animal got its head fast in a box 
in which its feed was placed, and that in struggling to 
free itself it was killed; and he alleges that the injury 
was occasioned by the careless and negligent manner 
in which the stable was constructed. He also charges 
that defendant was negligent in not looking after and 
properly caring for the animal while it was in the sta- 
ble. For the purpose of proving the manner in which 
the injury occurred, plaintiff offered evidence of the 
statements and declarations of a person who was inthe 
barn when he returned for the team. Defendant ob- 
jected to this evidence on the ground that it was in- 
competent, being mere hearsay. This objection was 
overruled, and the ruling is assigned as error. It is 
claimed by plaintiff that the person who made the 
declarations was the agent of defendant, and that they 
were made while he was in the performance of the du- 
ties of his agency, and related to a matter within the 
scope of his employment. The ground upon which the 
declarations or admissions of an agent are admitted in 
evidence against his principal is that whatever he does 
or says in referenee to the business in which he is at 
the time employed, and which is within the scope of 
his authority, is done or said by the principal. United 
States v. Gooding, 12 Wheat. 460; American Fur Co. v. 
United States, 2 Pet. 358; Stiles v. Western R. Co., 8 
Mete. 46; Corbin v. Adams, 6 Cush. 93; Morse v. Con- 
necticut R. Ry. Co.,-6 Gray, 450; 1 Greenl. Ev., § 113. 
Under this rule plaintiff was entitled to introduce evi- 
dence of the declarations in question only in case he 
had established that the person who made them was 
in fact the agent of defendant; that they related to a 
matter within the scope of his employment as such 
agent; and that at thetime of making them he was 
engaged in the performance of some duty with refer- 
ence to the matter to which they related. The evi- 
dence shows that defendant also kept a store, and that 
the person who it is claimed made the declarations 
sometimes assisted him in the store, and at other times 
gave attention to the business at the feed-stable. Itis 
shown that he sometimes had charge of the stable, and 
that at such times he gave directions for the feeding 
and care of the horses in it, and received pay for the 
services rendered from the patrons of the place. 
Whatever he did, eitherin the store or at the stable, 
was done for defendant. We are of opinion that this 
evidence establishes that the relation of principal and 
agent existed between defendart and this person. It 
also shows, we think, that the agent had authority to 
act for defendant in the transaction with plaintiff of 
the particular business which was then pending be- 
tween the parties, and the declarations related to the 
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subject of that business. Plaintiff went to the stable 
for the purpose of paying for the care of his team and 
taking it away, and the agent had authority to receive 
the pay and deliver the team. He declined to receive 
any pay for the services because of the loss which 
plaintiff had sustained, but he delivered the remaining 
horse, and it was while this business was being trans- 
acted that the statement was made. We think there- 
fore that the court properly admitted the evidence: 
The case differs materially in its facts from Verry v 
Burlington, C. R. & M. Ry. Co., 47 Lowa, 549, cited by 
appellant. The declaration of the agent which was 
admitted in that case did not relate to any business 
which the agent was engaged in transacting at the 
time it was made, and it was held that it should have 
been excluded on that ground; while in this case the 
declaration related to the very business in which the 
agent was engaged at the time. McPherrin v. Jen- 
nings. Opinion by Reed, J. 

[Decided July 22, 1885.] 


MoORTGAGE—LIEN—JUDGMENT ON NOTE SECURED.— 
In Jones Mortg., § 924, it is said that the lien of a 
mortgage isin no manner affected if a judgment is 
procured on the note secured by the mortgage; and 
the rule is, as we understand, that the mortgage may 
be afterward foreclosed, and the lien thereby effectu- 
ated and enforced. Port v. Robbins, 35 Iowa, 208; 
Swan v. Yaple, id. 248; Sloan v. Rice, 41 id. 465; Mat- 
thews v. Davis, 61 id. 225. A mortgage, for the pur- 
poses of this case, may be defined to be a contract be- 
tween the parties thereto, whereby a lien is created on 
or real estate is pledged for the payment of a debt. 
Precisely the same character of lien or pledge was 
created by the confession upon which the judgment 
under which the defendants claim was entered. No 
well-grounded distinction in principle can, in our 
opinion, be drawn between the lien created by the con- 
fession and that of a mortgage. Forthe same reason 
therefore the lien created by the confession should not 
merge in the judgment, as in the case where judgment 
is rendered on the debt secured by the mortgage. The 
lien in both cases, having been created by contract, 
exists, and may be enforced, although judgment has 
been rendered for the debt. The plaintiff had neither 
actual nor constructive notice of the lien created by 
the confession. He however is not a purchaser for 
value, but is simply a judgment creditor, and it has 
been held that the lien of an unrecorded mortgage is 
entitled to priority over that of a subsequent judg- 
ment. Seevers v. Delashmutt, 11 Iowa, 174; and see 
also Parker v. Pierce, 16 id. 232; Hoy v. Allen, 27 id. 
208. Itis therefore immaterial whether the plaintiff 
had notice of the lien or not. Segworthy. Meriam. 
Opinion by Seevers, J. 

[Decided June 9, 1885.] 


‘PARTNERSHIP—DISSOLUTION — SECURING INDIVID- 
UAL CREDITOR—RIGHTS OF FIRM CREDITORS.—Where 
the assets of a partnership have gone into equity for 
distribution, the rule undoubtedly is that they will 
first be applied to the satisfaction of the debts 
of the partnership, and the separate creditors of 
the members of the firm can seek indemnity 
only from the surplus after the satisfaction of 
the partnership debts. McCnlloh v. Dashiell’s 
Adm’r, 1 Har. & G. 96; Murray v. Murray, 5 Johns. 
Ch. 60; Murrill v. Neill,8 How. 414. This rule how- 
ever is for the benefit of the partners. Each partner 
is individually liable for al] of the debts of the part- 
nership, but he has the right to have the property of 
the firm applied to their satisfaction. The creditors 


of the firm have no lien on or equity in the partner- 
ship property. Their right is simply to have the judg- 
ments which they may obtain on their claims satisfied 
out of the partnership property or the individual prop- 








erty of the partners. As the rule exists for the pro- 
tection of the partners, they may waive its benefits; 
and when they have done this, the creditors have no 
grounds of complaint. This doctrine has been fre- 
quently recognized and affirmed by this court. See 
Scudder v. Delashmut, 7 Iowa, 39; Hawk Eye Woolen 
Mills vy. Conklin, 26 id. 422; City of Maquoketa v. 
Willey, 35 id. 323; George v. Wamsley, 20 N. W. Rep. 
1; see also Ladd v. Griswold, 4 Gil. 25. Poole v. Seney. 
Opinion by Reed, J. 

[Decided June 10, 1885.] 


sips 
NOTES. 

In State v. Brassfield, 81 Mo. 163, the court observe: 
“‘Tnnocent men are not in pear so much danger from 
the craftiness and cunning of artful women, as inno- 
cent women are from the unbridled passions of cun- 
ning crafty men.”’ 

In Scoville v. Hannibal and St. Joseph R. Co., 81 Mo. 
434, the court reiterate the rule laid down in Isabel y, 
H. & St. J. R. Co., 60 Mo. 482, that ‘‘in order to make 
a defendant liable for an injury when the plaintiff has 
also been negligent, or in fault, it should appear that 
the proximate cause of the injury was the omission of 
defendant, after becoming aware of the danger to 
which the plaintiff was exposed, to use a proper de- 
gree of care to avoid injuring him.’? But in Welsh v. 
Jackson Co. Horse R. Co., 81 Mo. 466, the court refer- 
ring to Frick v. R. Co., 75 id. 595, said: ‘‘An instruce- 
tion containing, as we think, similar qualifications to 
the one before us was asked by the defendant in that 
case and was refused. In approving the action 
of the court in that behalf this court there said: 
‘The second instruction asked by defendant was 
properly refused for the reason that it exempts 
the defendant from liability, unless the train could 
have been stopped in time to have prevented the ac- 
cident after the dangerous situation of plaintiff was 
discovered. This instruction should have been quali- 
fied by adding after the word ‘discovered’ the words 
‘or by the exercise of ordinary care would have been 
discovered.’’’ So the rule in Jsabel is in conflict with 
that in Frick, and the conflicting statements are reit- 
erated in the present volumes within thirty pages of 
each other! Oh, this judge-made law! so ‘elastic’’! 

A physician, twenty-one years aresident of Helena 
and well known throughout Montana as a man of ec- 
centric habits, maintained his son at the Virginia Uni- 
versity until he graduated in the law department the 
present year. The young man immediately returned 
to Helena and exposed his shingle to the breeze. The 
doctor being possessed of extensive quartz interests 
in the Territory and differing widely with his son as 
to their proper management, Young America con- 
cluded the old fogy was crazy, and actually procured 
his arrest and conviction on a charge of insanity (the 
expert testimony was furnished by competing physic- 
ians), and he was hustled off to the asylum to the 
great surprise and chagrin of the good people of 
Helena. The authorities however refused to receive 
him, and in due time he returned to Helena to find 
that proceedings had been taken against him in pro- 
bate which it was necessary for him to set aside. Now 
for the first time the doctor sought counsel. His case 
had assumed alarming features, so he repaired to the 
office of an attorney and stated hiscase. The colonel 
greatly surprised at the doctor’s conduct in the case, 
asked why he permitted the case to go so far, where- 
upon the doctor, in his usual manner, replied: Well 
you see, colonel, [ have spent six thousand dollars in 
educating that boy for the law; of course I could have 
beaten him in the case, but I didn’t want him to lose 
his first case. 
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CURRENT TOPICS. 





HERE seems to be an increasing tendency in the 
courts to resort to practical tests in evidence. 

We once made a chapter of such cases (Humorous 
Phases of the Law, ‘‘ Practical Tests in Evidence ”), 
and some of the cases are collected in notes, 49 
Am. Rep. 191, 726. Several new tests of this na- 
ture have recently been offered in Boston. Upon 
the trial of an action in the Superior Court against 
a railroad company to recover damages for personal 
injuries received by the plaintiff in consequence of 
the derailment of a car in which he was riding, a 
mounted skeleton was placed within the railing of 
the clerk’s desk, and was used by the medical men 
for pointing out to the court and to the experts the 
exact nature of the injuries received by the plaint- 
iff. This uncanny object became the butt of irrev- 
erent remarks by the lawyers who dropped into the 
court-room during the day. An interesting point 
as to the admissibility of evidence was also raised 
in the case. The injury complained of was the 
dislocation of the plaintiff's collar-bone. The plaint- 
iff's medical experts having testified that by such 
dislocation the patient’s use of his arm would, in 
the majority of cases, be permanently impaired, 
the defense offered to produce three persons who 
had suffered exactly similar injuries, and who would 
demonstrate to the jury that their recovery was 
complete. This testimony was excluded. In the 
Supreme Court there was a recent hearing upon the 
application of Henry E. Dixey, the comedian, for 
an injunction against the singing of a song which 
he claimed to be an infringement of his copyright 
in the song, ‘‘It’s English, You Know.” Mr. Dixey 
upon the witness stand was asked by the defend- 
ant’s counsel to sing the song, but his own counse] 
objected. On an appeal to the court for a ruling 
on the admissibility of this evidence, the defend- 
ant was allowed to ask for a repetition of the words 
of the song. Mr. Dixey evidently did not want to 
sing the song, and before he could do so Judge 
Allen said that a copy of the words would be more 
satisfactory to him, and a recess was then taken 
while Mr. Dixey wrote out the words. After the 
recess, Mr. George Purdy, leader of the Boston 
Museum orchestra, was called and sworn. He took 
his violin, and placing the score of Mr. Dixey’s 
song against a directory, played the tune to his 
honor. The music caused both the court and 
spectators to relax their features. The other song, 
‘Quite English,” was then played on the violin by 
the witness, and the resemblance was so close that 
all recognized it. A score was then presented 
of ‘‘When the Band Begins to Play,” and that also 
was rendered by the witness. Mr. Purdy did not 


think that there was any resemblance between the 
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‘English ” songs and ‘‘ When the Band Begins to 
Play,” at least to the ear of a musician. Several 
experts testified to the similarity of the songs. 
The unwonted echoes of the music through the 
court-house attracted a large audience, which ap- 
parently enjoyed the lively concert. At Lewes, 
England, there was a recent prosecution of the 
mayor and corporation for obstructing the highway 
by trees. The baron holding court ordered a view 
of the premises, and headed the procession in full 
robes, accompanied by the sheriff in full dress, and 
so they marched in state, half a mile to the locus in 
quo. In the case of Buddensiek, recently convicted 
in New York of manslaughter by negligence in the 
erection of an unsafe tenement-house, a specimen 
of brick and mortar was introduced in evidence. 





That was a very curious constitutional defect in 
California, where no provision was made for get- 
ting rid of an insane judge, and as he cannot re- 
sign, we do not see what they ‘‘are going to do 
about it,” unless somebody kills him, and then 
pleads insanity, as Colonel Buford did in the case 
of Judge Elliott of Kentucky. 


One of the most admirable practical works for 
the lawyer was Mr, Austin Abbott’s ‘‘ Trial Evi- 
dence,” and the same accomplished author has now 
supplemented it with ‘‘A Brief for the Trial of 
Civil Issues before a Jury, containing the Rules of 
Practice and Evidence peculiar to Jury Trials, with 
a selection of others frequently requiring citation 
of authority on trials of any kind, adapted to the 
practice in all the States and Territories, and in the 
courts of the United States.” The contents are as 
follows: 1. Applications to postpone; 2. Impanel- 
ling jury; 8. Motions on the pleadings; 4. The 
right to open and close; 5. The opening; 6. Order 
of proof; 7. Offers of evidence and objections; 
8. Ruling on offers and objections; 9. Exceptions; 
10. Withdrawing and striking out evidence; 11. 
The use of the pleadings; 12. Exhibition and view. 
13. Useful authorities on evidence; 14. Stopping 
the case; 15. Taking the case from the jury; 
a. The right to take the case from the jury; b. Mode 
of applying to take case from jury; c. Rules of 
decision; d. Verdict subject to the opinion of the 
court; 16. Counsel’s address to the jury; 17. The 
instructions; a. General rules; b. Instructions as 
to pleadings and evidence; c. Instructions relating 
to effect of verdict; d. Further requests, and ex- 
ceptions; e. Special verdict; f. Special questions; 
g. Sealed verdict; 18. Documents for the jury; 
19. Further instructions and evidence; 20. Receiv- 
ing verdict; 21. Applications after verdict. Un- 
der these heads are stated the rules and authorities 
for every conceivable contingency, and all in a 
space of 194 pages. There is also an index. The 
substance of the authorities is most concisely, but 
clearly stated, It seems to us that the book must 
prove equally useful to judges and to lawyers. One 
of the most interesting heads is ‘‘ Useful Authori- 
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ties in Evidence,” covering thirty pages, in which 
are given a great number of authorities on the 
points most likely to arise. The amount of thought 
and study bestowed on this head alone is quite as- 
tonishing. Under the sub-heading of ‘‘ Books of 
Science,” for example, the statements and citations 
cover two pages, arranged by States, and are abso- 
lutely exhaustive. The heading of ‘‘ Taking the 
Case from the Jury” is also a most useful compila- 
tion, and Mr. Abbott says truly that these rules are 
nowhere else, shortly and systematically stated. The 
work is the outgrowth of briefs which the author 
has had occasion to prepare in practice, and this 
kind of work is invariably the best. We have fre- 
quently had occasion to speak in admiration of Mr. 
Abbott’s laborious and useful helps for the profes- 
sion, but we have never examined any law book in 
which we have found more value in an equal space 
than in the present. The book is neatly printed, 
and is issued by Diossy & Co., of New York. 


Judge Wallace, of the Federal Circuit Court for 
this State, has made a very interesting decision in 
relation to the right to represent Gilbert and Sulli- 
van’s new opera, The Mikado, in this country. As 
produced here by the alleged infringers nothing 
but the libretto and the voice parts are used, and 
these had been dedicated to the public by repre- 
sentation in England, and new orchestration has 
been supplied here. The judge clearly states the 
case and the decision as follows: ‘‘It was entirely 
legitimate for the authors of the opera to avail 
themselves of any provision they could find in the 
laws of the United States which might protect 
them in the right of controlling its dramatic repre- 
sentation in this country. The production of the 
opera would have been practically impossible if 
they could have retained the exclusive right for 
themselves to use the musical parts. They sought 
to do this by retaining the orchestral parts in manu- 
script, and copyrighting the essential elements in 
their most simple form, through the intervention 
of an arranger who, as a citizen of the United 
States, was capable by our statutes of securing a 
copyright which could be transferred to them. Un- 
less however the pianoforte arrangement would be 
a new and original production of the arranger, it 
could not be the subject of a copyright. * * * 
In any aspect of the case the complainant is not en- 
titled to the relief sought, if the publication of the 
libretto and vocal score of the opera in London 
with the consent of the authors, was a dedication 
of their playright of dramatic property in the 
opera to the public. The defendant does not in- 
tend to use the orchestral score in his public repre- 
sentation. The exclusive right in Gilbert and Sul- 
livan to publicly represent any part of the opera, 
except their orchestration, did not survive their 
publication of the libretto and vocal score. The 
dialogue, stage business, and words and melodies 
of the songs composing the opera as an entircty, 
except the instrumental parts, were dedicated by 





this publication to the use of the public. It was 
lawful, consequently, for the defendant to avail 
himself of this, however unjust commercially, or rep- 
rehensible in ethics, his conduct may be. It does 
not seem open to fair doubt, that the literary part 
of the opera, together with the music of the voice 
parts, comprises all there is of dramatic essence 
that lies in the action of the performers. * * * 
Both upon reason and authority therefore it must 
be held that by the publication of the whole opera, 
except the instrumental parts, the authors aban- 
doned the entire dramatic property in their work 
to the public. The right to repreSent it as a dra- 
matic composition thereby became public property, 
although they still retain the sole right of multi- 
plying copies of the orchestral score. If the or- 
chestration of an opera is not a dramatic composi- 
tion, certainly the pianoforte arrangement cannot 
be.” 


We fear that our learned brother of the Virginia 
Law Journal has no poetry in his soul. Otherwise 
he would not make fun of Judge Bleckley on ac- 
count of his poetical farewell to the bench, entitled 
‘* In re Rest,” one of the most exquisite poems in 
the English language. Perhaps the warm weather 
has made our brother cross. The heat always 
makes us poetical. But we ourselves cannot find 
any excuse for a lawyer who will announce “ Lead- 
ing Cases in Rhyme,” and then put them in ‘ Hia- 
watha” metre, as we find in Gibson's Law Notes. 
If they had really been in rhyme they would have 
been all the worse. 





NOTES OF CASES. 





[* New York, Lake Erie and Western Railway Co. 

v. Haring, New Jersey Court of Errorsan d Ap- 
peals, 47 N. J. L. 187, it was held that where the 
plaintiff was injured by the mismanagement of a 
street horse car, the defendant’s contention that as 
the corporation had no franchise it could not be lia- 
ble to the action, was untenable. The court said: 
‘*The ground assigned was that the plaintiff in 
error could not legally undertake the employment 
in question, not having been vested with the requi- 
site franchise, and that consequently it was not, in 
its corporate capacity, liable for any of the conse- 
quences of such employment. But the doctrine of 
ultra vires does not apply to torts of this nature. It 
would indeed be an anomalous result in legal science 
if a corporation should be permitted to set up that 
inasmuch as a branch of the business prosecuted by 
it was wrongful, therefore all the special wrongs 
done to individuals in the course of it were reme- 
diless. But in such situations corporate bodies, 
like individuals, cannot take advantage of their 
own wrong by way of defense. If corporations are 
not to be held responsible for injuries to persons 
done in the transaction of a series of wrongful acts, 
such an immunity would have a wide scope. All 
wrongs done by such bodies are, in a sense, ultra 
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vires, and if the want of a franchise to do the tor- 
tious act be a defense, then corporations have a dis- 
pensation from liability for these acts peculiar to 
themselves, There does not appear to have been 
much discussion of this subject, but a case decided 
by the Supreme Court of Tennessee is directly on 
the point. The precedent referred to is reported 
in 53 Tenn. 634, and is entitled Hutchinson v. Wes- 
tern and Atlantic R. Co. It was an action against 
a corporation for damages occasioned by the negli- 
gence of its employees. It appeared that the rail- 
road company was without authority running a line 
of steamers, and the plaintiff had been hurt by the 
mismanagement of one of them. The defense of 
ultra vires was interposed in that case, as in the 
present, but it was rejected on the ground that 
such doctrine had no application to torts of that 
character. This exception cannot prevail.” 


In Leary v. Boston & Albany R. Co., Massachu- 
setts Supreme Court, June, 1885, it was held that a 
servant takes the ordinary risks of a dangerous 
employment, in which he continues, although he 
was hired fora different and less dangerous busi- 
ness, and was put into the more dangerous business 
against his protest. The court said: ‘‘The facts 
present another inquiry which heretofore it has not 
been necessary to decide in this Commonwealth. 
It is the plaintiff’s contention that if a servant, who 
is hired for work of a simpler character, as in the 
case at bar, is required by his employer to perform 
other duties more dangerous and complicated, and 
although at first and constantly objecting thereto, 
from fear of losing his employment, assents, makes 
the attempt, and doing his best is injured by reason 
of his ignorance and inexperience, he may maintain 
an action against his employer by reason of the lat- 
ter’s negligence in setting him to work in a dan- 
gerous place, even if the plaintiff was aware of the 
danger, and might, under some circumstances, be 
held to have incurred the risks of his employment. 
The case of O'Connor v. Adams, 120 Mass. 427, 
which the plaintiff deems to some extent to support 
his contention, is quite distinguishable. Railroad 
Co.v. Fort, 17 Wall. 553; and Lalor v. Chicago, 
Burlington & Quincy Railroad, 52 Ml. 401; 8. C., 4 
Am. Rep. 616, discussed. The case of Jones v. 
Railway, 49 Mich. 573, more nearly supports the 
plaintiff's contention. But in the case at bar, the 
plaintiff knew that the duty of aiding as fireman 
on the engine was not within his original contract 
asa laborer. He determined to perform it asa part 
of his engagement with the defendant rather than 
lose his position as a laborer. In so doing he must 
be held to have assumed its necessary risks. Such 
is the doctrine of Woodley v. Metropolitan Railway, 
46 L. J. Ex. 521. The plaintiff did this, it is true, 
rather than lose the position which he had, and 
which he desired to retain, but by so doing, en- 
grafted this duty on his original contract of which 
he made it a part.” 


In Wilson’s Appeal, Truefitt’s Estate, Pennsylvania 
Supreme Court, February, 1885, 16 Week. Notes 





Cases, 353, it was held that interest upon munici- 
pal and other corporation bonds is apportionable. 
The court said: ‘‘ There seems to be a reason why 
dividends declared by stock companies should not 
be apportioned. Such dividends are not interest 
accruing from day to day, but profits upon business 
operations, which in a strict sense cannot be said to 
accrue at all, but are declared at the pleasure of a 
board of managers, with nothing to show during 
what portion of the year they were earned. So, 
too, of annuities. In such cases there is no earn- 
ing of interest upon any thing; they are fixed sums 
payable at stated days, and until those days arrive, 
there is nothing earned and there is nothing due. 
The principle has long been settled in England that 
income derived from the public funds is not appor- 
tionable. It was so ruled in Pearly v. Smith, 3 At- 
kyns, 260, in the case of the South Sea Annuities, 
and Sherrard v. Sherrard, id. 502. These cases 
were followed by many others affirming the same 
doctrine. It is needless to cite them, as there is no 
dispute about the English rule. In Harp’s Will, 1 
Pars. Sel. Eq. Cas. 453, Judge King adopts the Eng- 
lish rule, and applies it to municipal and corpora- 
tion bonds. We do not know to what extent Judge 
King’s decision has been followed by other Or- 
phans’ Court and Common Pleas’ judges through- 
out the State, but as presented here it is a new 
question. We have no dccisions of our own there- 
fore to embarrass us. The decision of so eminent 
a jurist as Judge King is entitled to much respect, 
but it is not authority beyond its reason.” ‘‘It is 
manifest from a careful study of Judge King’s opin- 
ion that he did not consider, and probably entirely 
overlooked the peculiar character of the English 
consols, and their marked difference from the pub- 
lic debt of this country. In many of the English 
cases, the question arose upon annuities, such as the 
South Sea annuities. The English consols are but 
annuities, the interest only is paid, the principal is 
never reimbursable, and the government can only 
redeem them by buying them in the market. The 
reasoning of the English cases goes upon the 
ground that the interest does not accrue day by 
day, which is entirely true of their consols. In 
Pearly v. Smith, supra, Lord Hardwicke stated it 
as tersely as it can be put when he says: ‘If the 
security had continued a mortgage the claimant 
would have been entitled to the demand he now 
makes, because their interest accrued every day 
for forbearance of the principal, though notwith- 
standing, it is usual in mortgages to make it pay- 
able half yearly.” The same distinction between 
mortgages and funded debt is recognized in Sher- . 
rard v. Sherrard, supra, and many other English 
cases. And it is an obvious distinction as applied 
to South Sea annuities, and British consols gener- 
ally. But the distinction between a mortgage, and 
bonds of the city of Pittsburgh, and the bonds of 
the Philadelphia and Reading Coal and Iron Com- 
pany secured by a mortgage, is difficult to see. In 


either case it is a loan, and the interest accrues 
from day to day as the consideration of the for- 
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bearance. That the principal is not due is not to 
the point, for money is loaned for a term of years 
upon mortgages as well as city or corporation bonds, 
No other reason than the one just stated, has or can 
be given why the income from municipal bonds 
may not be apportioned. The learned court below 
however attempted to take municipal bonds out of 
the English rule in regard to government securities 
by showing that municipal and other corporations 
may be compelled to pay, which is not the case 
with either the National or State government. The 
conclusion is correct, but we do not assent to the 
reasoning. It is true the government is sovereign; 
it cannot be sued and compelled to pay like an or- 
dinary debtor, while municipalities, which are the 
creatures of the State, may be so compelled. This 
however is outside of the question. If the sover- 
eign does not pay there is nothing to apportion. 
No question of apportionment can be raised until 
there is actual payment of the interest, and when 
payment is made the question whether it was a vol- 
untary or a forced payment has no bearing upon 
the principle of apportionment. Nor is there any 
question about government policy or treasury con- 
venience. This was clearly shown by Judge King 
in Zarp’s Will, supra, where he said: ‘It is a mis- 
take to suppose that the rule in equity had any 
vriginal connection with government policy or treas- 
ury convenience. From the time of its establish- 
ment by Lord Hardwicke in 1744, such an idea is 
not intimated in any decided case. And this for 
the very simple reason that the treasury had no in- 
terest in the subject.’ Judge King then proceeds 
to give what he conceived to be the reason of the 
rulein equity. It was substantially that the funded 
debt carries with it the idea of permanency, and 
becomes a favorite investment with persons desir- 
ous of having a fixed income; that the interest of 
such investments may be applicable to a series of 
persons fora longtime. These may be very good 
reasons to induce persons who desire permanent in- 
vestments to buy such securities, and perhaps why 
the income of English consols and South Sea annui- 
ties should not be apportioned, as the interest 
thereon does not accrue from day to day. But the 
interest on these municipal and corporation bonds 
does accrue de die in diem precisely as in the case of 
an ordinary bond and mortgage, and we are wholly 
unable to distinguish one from the other in princi- 
ple. The applicability of this rule to Federal and 
State securities will be decided when the cases arise ; 
they have been referred to here only for the purpose 
of illustration, and in so far as such allusion was 
necessary to a proper discussion and understanding 
of the case before us.” 
—_——_>_—_——_ 


THE FAMILY RELATIONS "IN FRANCE— 
PARENT AND CHILD. 


HETHER the unity and closeness of the fam- 
ily relations in France are the cause or the 








effect of the laws regulating and governing them 
is difficult to determine, but it is an uncontestable 
fact that the reciprocal relations of parent and 
child are legally, and in reality, far more intimate 
than with us. The provisions of the Code conse- 
crating the closeness of this relationship are less 
than many others the succinct expression of the 
usages and customs, or common law of France 
during the preceding centuries, for prior to the 
Revolution of 1789, great liberty was allowed to 
parents in the disposal of their property, and pri- 
mogeniture prevailed to a great extent. Children 
were then as now, under the tuition and control of 
their parents in all important matters such as mar- 
riage, until long after their majority, but the con- 
trol was less efficacious and less frequently exer- 
cised than at present. 

The advent of the Revolution with its specious 
doctrines of universal equality, and the compila- 
tion of the Code, alike a tribute to the revolution- 
ary elements of the populace, and a consolidation 
and centralization of power in the government, ef- 
fected changes in the family relationship, liberal in 
appearance, but rigorous in fact. Children were 
placed upon a footing of equality with each other, 
and all discrimination as to the disposal of the 
family property amongst the children, formerly 
vesting in the parents, was abolished, but the Code, 
while making no distinction between the children, 
took away from the parents the right of disposing 
of their property, or more strictly, a large percent- 
age of it. This most arbitrary law is, in its general 
tenor, known, but as it is of great importance and 
interest, I append a translation of it. Code Civil, 
§§ 913, 914. 

‘Donations, whether as gifts inter vivos or as tes- 
tamentary dispositions, cannot exceed half of the 
property of the donator (or testator) if he leaves at 
his death one legitimate child; one-third if he 
leaves two; one-quarter if three or more. The 
word ‘children’ in the preceding article comprises 
descendants of whatsoever degree; however, these 
take per stirpes, and not per capita.” 

The following article lays down the reciprocal 
law regulating the disposal of property by children 
who have parents. § 915. ‘* Donations, whether 
as gifts inter vivos or as testamentary dispositions, 
cannot exceed one-half of the property if in de- 
fault of children the deceased leaves one or more 
ancestors (‘ascendants’) in each of the branches, pa- 
ternal and maternal; three-quarters if there only 
exist ancestors of one branch.” 

It is difficult for us, with our Anglo-Saxon ideas 
of liberty and independence, to criticise with any 
degree of impartiality, a law which tyrannically pre- 
vents an individual from disposing of property 
which he owes only to himself, and which he has 
acquired by his labor or skill; but it is certain that 
it possesses many most obvious advantages, and 
that it is far more adapted to a country where in- 
herited wealth is the rule and not the exception, 
and whose people, emotional and passionate by na- 

















THE ALBANY LAW JOURNAL. 245 











ture, might otherwise in a moment of irritation or 
bitterness do irreparable wrotg to their offspring. 

Another law, less generally known, shows in an 
equally marked degree the iron-clad manner in 
which the Code cements the family ties. By virtue 
of article 380 of the Penal Code, husband and wife, 
parents and children (read also grandchildren), are 
exempted from criminal process in cases of theft 
amongst themselves. This law, serving as a com- 
plement to that above referred to, still further con- 
secrates the principles underlying these provisions 
of the Code, 7. e., that the property of the parents 
is the property of the children, and vice versa. 

These principles are so ingrafted in the minds of 
French people that parents of all classes of society, 
from the humble workman to the financial magnate 
or nobleman, regard the property which they have 
acquired by industry, thrift or inheritance, as a 
trust, and consider it their solemn duty to transmit 
it to their descendants in tact in any case, aug- 
mented if possible. The scale of living is reduced, 
in consequence, to the lowest degree consistent with 
the position occupied in society, and often verging 
upon privation, so that the children may have a por- 
tion of their inheritance upon marriage, or when 
starting upon their career in life, and as large a 
share as possible upon the death of their parents. 

Aside from the material and pecuniary rights and 
duties of parents and children, the Code lays down, 
very categorically, the moral obligations, some- 
thing in the manner of the commandments. In- 
deed, article 371 of the Code reads like the com- 
mencement of the fifth commandment, ‘children 
of all ages owe honor and respect to their father 
and mother.” 

The following articles exemplify this. Article 
372: ‘*They remain subject to their (the parents’) 
authority until majority or emancipation.” 

Article 374: ‘‘Children shall not leave the pater- 
nal home without permission of the father, except 
for the purposes of voluntary enlistment after the 
age of eighteen years.” 

Article 375: ‘‘The father who may have serious 
grounds of complaint on account of the conduct of 
achild, may adopt the following methods of cor- 
rection: ” 

Article 376: ‘‘If the child is less than sixteen 
years of age, the father may have him imprisoned 
during a period not to exceed one month; for this 
purpose the president of the tribunal of the district 
shall, upon his request, deliver an order of arrest.” 
If the child be over sixteen years of, age, the im- 
prisonment may last six months, at the option of 
the presiding judge of the court and the district 
attorney. In neither case is any written instru- 
ment (except of course, the order of arrest) or ju- 
dicial formality necessary. 

Thus if parents may not disinherit their children, 
and if theft in a family does not exist, parents are 
nevertheless’ endowed by the Code with a Draco- 
nian authority over their offspring, which is, at 
least, an equally efficient check to the power of 
disinheriting them. 


And the power and authority of parents over 
their children does not cease at majority in the im- 
portant events of life, such as marriage. 

Article 148 et seg. of the Code Civil, prescribe that 
marriage shall not take place without the consent 
of the parents, unless the son shall have attained 
the age of twenty-five years and the daughter that 
of twenty-one. Although the age at which mar- 
riage is lawful in France is fixed at eighteen for the 
man and fifteen for the woman. And even if the 
son has attained the age of twenty-five years and 
the daughter twenty-one marriage can only be con- 
tracted after the service of three ‘‘ acter respectueux"? 
or ‘‘respectful requests” upon the parents, and at 
intervals of one month. This law applies until the 
man shall have attained the age of thirty and the 
woman twenty-five, when the service of one ‘‘re- 
spectful request” suffices. 

These restrictions, severe enough, are rendered 
still more so by the fact that it is considered highly 
improper to serve these ‘‘ acter respectueuz,” and a 
marriage contracted by virtue of this formality 
would almost ostracize the couple socially. 

It is impossible to give in so short a notice as 
this, more than a brief summary of the relations of 
parent and child, but I think sufficient has been 
said to show the vast differences which separate 
our social organization, in this particular at least, 
from that of France. 

W. Morton GRINNELL. 

Paris, August 11, 1885. 





SURETY — OFFICIAL BOND— PUBLIC MONEY 
STOLEN. 
NEVADA SUPREME COURT, JULY 25, 1885. 


STATE v. NEVIN.* 

The sureties on the bond of a city treasurer, conditioned for 
the faithful performance of his duties, are liable for pub- 
lic moneys stolen from him without his fault or negli- 
gence. 


PPEAL from a judgment of the District Court of 

the first judicial district, Storey county, entered 

in favor of the plaintiff. The opinion states the 
facts. 


W. E. F. Deal and William Woodburn, for appel- 
lant. 


W. H. Davenport, attorney-general, and J. A. Ste~ 
phens, district attorney, for respondent. 


Hawtey, J. This action was brought against the 
county treasurer of Storey county, and the sureties 
upon his official bonds, to recover an amount of money 
admitted to be deficient in the accounts of the county 
treasurer. The answer alleges that the money was 
forcibly taken by robbers from the treasurer and car- 
ried away by irresistible force ‘‘ without any fault or 
negligence, or want of reasonable care or diligence in 
the preservation and care of said sum of money, 80 
that said sum of money was entirely lost to the treas- 
ury of said county, and no part thereof has ever been 
recovered.”” The District Court sustained a demurrer 
which was interposed to this answer, upon the ground 








* S.C., 7 West Coast Rep. 160. 
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that the facts stated did not constitute any defense to 
the cause of action. 

Was this ruling of the court correct? 

The conditions named in the official bonds ‘is such 
that if the above bounden, Dennis Nevin, shall well 
and truly and faithfully perfurm and execute the du- 
ties of treasurer of the county of Storey, now required 
by him by law, and shall well, truly and faithfully 
execute and perform all the duties of such office of 
treasurer, required by any law to be enacted subse- 
quently to the execution of this bond, then this obli- 
gation to be void and of no effect, otherwise to be and 
remain in full force and effect.” 

Appellant insiststhat his responsibility under this 
contract is simply that which the common law im- 
poses upon a bailee for hire; that he is not inany sense 
an insurer of the moneys in his custody, and should 
not be held responsible for the money that was stolen 
from him, and taken by the use of irresistible force 
without any negligence or fault or waut of care on his 
part. 

The great weight of the authorities upon this sub. 
ject are adverse to the views contended for by appel- 
lant. The general rule upon this subject is to the ef- 
fect that public officers who are intrusted with public 
funds and required to give bonds for the faithful dis- 
charge of their official duties are not mere bailees of 
the money to be exonerated by the exercise of ordi- 
nary care and diligence, that their liability is fixed by 
their bond, and that the fact that money is stolen 
from them without any fault or negligence upon their 
part does not release them from liability on their offi- 
cial bonds. 

Recognizing the almost universality of this rule, ap- 
pellant contends that the decisions against him are 
founded upon the peculiar wording of the bonds, or 
provisions of the statute, to the effect that the officer 
shall safely keep and pay over all moneys coming into 
his hands. It is true, that in United States v. Prescott, 
3 How. 588; Com. v. Comly, 3 Peun. St. 374; State v. 
Harper, 6 Ohio St. 610; Inhabitants of Hancock v. 
Hazzard, 12 Cush. 112, and other cases, considerable 
stress is placed upon this languagein the bond. Thus 
in United States v. Prescott, the court said: ‘* The con- 
dition of the bond has been broken, as the defendant, 
Prescott, failed to pay over the money received by 
him, when required to do so; and the question is, 
whether hw shall be exonerated from the condition of 
his bond, on the ground that the money bad been 
stolen from him? The objection to this defense is, 
that itis not within the condition of the bond, and this 
would seem to be conclusive. The contract was en- 
tered into on his part, and there is no allegation of 
failure on the part of the government; how then can 
Prescott be discharged from his bond? He knew the 
extent of his obligation when he entered into it, 
and he has realized the fruits of his obliga- 
tion by the enjoyment of the office. Shall 
he be discharged from liability, contrary to his 
own express undertaking? There is no principle upon 
which such a defense can be sustained. The obliga- 
tion to keep safely the public money is absolute, with- 
out any condition express or implied; and nothing but 
the payment of it, when required, can discharge the 
bond.” But there are an equal or greater number of 
cases like Muzzy v. Shattuck, 1 Denio, 233; District 
Township v. Morton, 37 Iowa, 550; Inhabitants v. Mc- 
Eachron, 33 N. J. L. 340; Boyden v. United States, 13 
Wall. 17, and State v. Moore, 12 Fed. Rep. 740, where 
the condition of the bond, like the one under consid- 
eration here,was for the faithful performance of the of- 
ficial duties, and the conclusions of the courts are sub- 
stantially the same as announced in United States v. 
Prescott. 

It is apparent that a bond requiring a faithful per- 








formance of official duty is as binding upon the prin- 
cipal and his sureties as if all the statutory duties of 
the officer were inserted in the bond. 

In Indiana, the statutory conditionsin the bond are 
the same as required by the laws of this State. 

In Halbert v. State, 22 Ind. 130, the treasurer's 
bond was however conditioned not only for the 
faithful performance of his duties as the stat- 
ute required, but also that he should “pay over all 
moneys according to law that might come into his 
hands as such treasurer.’’ Thecourt said: ‘It is ob- 
jected that the latter branch of the condition was un- 
authorized by law, and therefore of no effect. But if 
the condition for the faithful performance of his du- 
ties includes the paying over according to law, of all 
moneys that might come into Lis hands as such treas- 
urer, nothing is added to the legal effect of the bond 
by the latter branch of the condition. An examination 
of the various statutes bearing on the question shows 
clearly enough that one of the duties of a county 
treasurer is to pay over according to law all moneys 
that come into his hands as such treasurer; hence we 
shall consider the case as if the bond had been condi- 
tioned simply for the faithful performance of the du- 
ties of the office.” 

In Boyden v. United States, 13 Wall. 24, the court re- 
ferring to United States v. Prescott, said: ‘The con- 
dition of the receiver's bond in that case, it is true, 
was thatthe receiver should pay promptly when or- 
ders for payment should be received, while the bond 
in the case before us is conditioned that Boyden, the 
receiver, had truly executed and discharged, and 
should continue truly and faithfully to execute and 
discharge all the duties of said office according to law. 
But the acts of Congress respecting receivers made it 
their duty to pay the public money received by them 
when ordered by the treasury department. * * * 
The bond therefore was an absolute obligation to pay 
the money, and differing not ut all, in legal effect,from 
the bond in Prescott’s case.”’ 

What are the duties of a county treasurer under the 
statutes of this State? 

In addition to requiring an oath and an official bond 
it is, among other things, provided that the county 
treasurer “‘ shall receive all moneys due and accruing 
to his county, and disburse the same, in the proper or- 
ders issued and attested by the county auditor.” 2 
Comp. L. 2,981. 

(Other statutory duties omitted. ] 

Under these provisions, is it not manifest that it is 
the duty of county treasurers to safely keep the pub- 
lic money and pay it out only as provided by law? 
The fact that the county treasurer is required ‘‘to re- 
ceive money, and enterit in his cash book, implies, 
without any other special regulation, that he is to 
keep it, and being required to keep it, it follows that 
he is to keep it safely. This is one of the duties of his 
office he has undertaken faithfully to discharge.’’ 
Thompson v. Trustees, 30 Ill. 101. 

Unless he safely keeps it, he could not exhibit it to 
the commissioners, as required by law, and it could 
not be counted. Neither could he deliver it to his 
successor in office. The duty to safely keep the money 
is made absolutely clear by the provisions of the stat- 
ute already quoted and referred to. But there are also 
other provisions which are equally as strong and co- 
gent. Ifany officer charged with the safe-keeping of 
public money converts the same to his own use, or 
loans any portion of such money, he shall be guilty of 
embezzlement. Stat. 1881, 82; Stat. 1883, 96. 

Could a county treasurer, who converts the money 
to his own use, claim that he is not an officer who is 
charged with the safe-keeping of the public money? It 
would be a stigma upon the law and a disgrace to the 
judiciary to say that he could successfully maintain 
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such a defense. The statutes of this State, in relation 
to the duties of county treasurers, are almost identi- 
cal with those of Indiana. 

The Supreme Court of that State,in Halbert v. State, 
supra, after quoting the statutory provisions, said: 
“ By these various provisions, it is clearly seen that it 
is the duty of a county treasurer to pay over the funds 
in his hands according to law, which may be upon 
orders drawn upon him by the auditor, or to his suc- 
cessor in office, and a failure to make such payment 
constitutes a breach in his bond, conditioned for the 
faithful performance of his duties,” and declare that 
the fact that the money was stolen from the treasurer 
without his fault did not ‘“‘ relieve him from the neces- 
sity of discharging the obligation imposed upon him 
by his bond.”* This decision was followed in the sub- 
sequent cases of Morbeck v. State, 28 Ind. 86; Rock v. 
Stinger, 36 id. 348; and Linville v. Leininger, 72 id. 
494. 

In Iowa, where the statute is not as strong as in this 
State, the same doctrine is held and applied to an of- 
ficer upon a bond conditioned for the performance of 
his duties ‘to the best of his ability.” District Town- 
ship v. Smith, 39 Lowa, 9;S. C., 18 Am. Rep. 39. 

The statutes of this State are more stringent than 
the statute of Ohio, except in relation to the condi- 
tions of the bond. 

In State v. Harper, 6 Ohio St. 610, the court said: 
* By accepting the office, the treasurer assumes upon 
himself the duty of receiving and safely keeping the 
public money, and of paying it out according to law. 
His bond is a contract that he will not fail, upon any 
account, to do those acts. It is, in effect, an insurance 
against the delinquencies of himself, and against the 
faults and wrongs of others in regard to the trust 
placed in his hands. He voluntarily takes upon him- 
self the risks incident to the office and to the custody 
and disbursement of the money. Hence it is nota 
sufficient answer when sued for a balance found to 
have passed into his hands, to say that it was stolen 
from him; for even if the larceny of the money be 
shown to be without his fault, still by the terms of the 
law and of his contract, he is bound to make good any 
deficiency which may occur in the funds which came 
under his charge.” 

We deem it unnecessary, upon this branch of the 
case, to specially refer to the numerous other author- 
ities where the same doctrines are announced, as it is 
absolutely clear, from those already cited, that the dis- 
tinction sought to be maintained by appellant that the 
conditions of the bond and the provisions of the stat- 
ute of this State should be construed differently from 
the construction given in the decided cases cannot be 
maintained. 

In many of the cases the courts have given an ad- 
ditional reason for their conclusions that a public offi- 
cer cannot set up the defense of a robbery of the pub- 
lic funds in his possession. Thusin United States v. 
Prescott, supra, Justice McLean, in delivering the 
opinion of the court, said: ‘*The liability of the de- 
fendant, Prescott, arises out of his official bond, and 
principles founded upon public policy.’’ After discuss- 
ing Prescott’s liability upon the bond headds: ‘Pub- 
lic policy requires that every depository of the public 
money should be held to a strict accountability. Not 
only that he should exercise the highest degree of vig- 
ilance, but that he should keep safely the moneys 
which come to his hands. Any relaxation of this con- 
dition would open a door to frauds, which might be 
practiced with impunity. A depository would have 
nothing more to do than to lay his plans and arrange 
his pro>fs, so as to establish his loss, without laches 
ou his part. Let such a principle be applied to our 


postmasters, collectors of the customs, receivers of 
public moneys, and others who receive more or less of 





the public funds, and what losses might not be antici- 
pated by the public?” 

In Com. v. Comly, supra, Gibson, C. J., in delivering 
the opinion of the court, said: ‘‘The opinion of the 
court in the case of United Stutes v. Prescott is 
founded on sound policy and sound law. * * * 
The keepers of the public moneys, or their sponsors, 
are to be held strictly tothe contract, for if they were 
to be let off on shallow pretenses, delinquencies, which 
are fearfully frequent already, would be incessant.’’ 
To the same effect are the decisions in District Town- 
ship v. Morton, 37 Iowa, 553; United States v. Watts, 1 
New Mex. 562; Commissioners of Jeff. Co. v. Lineberger, 
3 Mon. 241. 

The only defense recognized by any of the authori- 
ties in the United States at the present time, with the 
exception of Cumberland County v. Pennell, 69 Me. 357; 
8S. C., 31 Am. Rep. 284, for the failure of a public offi- 
cer charged with safe-keeping of the public funds to 
pay over the same, is where he is prevented from doing 
so by the act of God or the public enemy, without any 
neglect or fault on his part. Wesay the Maine case 
stands alone in its opposition to what it is pleased to 
term the new-born policy of the law. In that case 
some reliance seems to have been placed upon the case 
of Albany v. Dorr, 25 Wend. 440; but the principles of 
that case were repudiated in Muzzy v. Shattuck, supra, 
and hence we are authorized to say that the case in 
Maine is unsustained by any other recognized author- 
ity in any of the courts of the United States, Federal 
or State. 

In United States v. Thomas, 15 Wall. 341, it was held 
that the act of a public enemy in forcibly seizing or 
destroying property in the hands of a public officer, 
against his will, and without his fault, is a discharge 
of his obligation to keep such property safely, and of 
his official bond, given to secure the faithful perform- 
ance of that duty, and to have the property forthcom- 
ing when required. 

Bradley, J , indelivering the opinion of the court, 
questions the correctness of some of the extreme views 
stated in some of the authorities referred to, and 
claims that broader language was usec than was neces- 
sary where the defense set up was that the mouey was 
stolen, and says that ‘‘a much more limited responsi- 
bility ’’ than was indicated in the language in Pres- 
cott’s case ‘‘ would have sufficed to render that de- 
fense nugatory.”’ But there is no declaration of any 
legal principle contained in this opinion that would 
justify a court in permitting such a defense as was 
sought to be interposed in this case. It is said that 
public officers are bailees, ‘“‘but they are special 
bailees, subject to special obligations. It is evident 
that the ordinary laws of bailment cannot be invoked 
to determine the degree of their responsibility.” 

In United States v. Humason, 6 Sawy. 201, the court 
permitted the defense that the officer with the money 
was on a steamship which was lost at sea, and the offi- 
cer drowned and the money lost in the Pacific ocean. 
The doctrines announced in that case are similar to 
the case of United States v. Tnomas, and do not in any 
manner militate against the general views we have 
expressed. 

In State v. 
county treasurer, 


Moore, the defendant, who was 
auswered that he ought not 
to be held upon his bond because Mississippi 
county ‘‘being overrun with tramps, thieves, 
robbers, public enemies, the money could not be safely 
kept in said county,’’ and that forthe purpose of keep- 
ing it safely, he deposited to his credit, as treasurer, 
ina bank in St. Louis, which failed, whereby the 
money was wholly lost. The court said: ‘‘Such an 
answer as this, we think, is insufficient to shield de- 
fendant from liability in any view which can be taken 
of the case. Ifthe obligation assumed by defendant 
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in his bond to deliver over to his successor in office all 
money belonging to the county can only be met or 
discharged by making such delivery or payment, it is 
clear that the facts set up in the answer, and admitted 
to be true, constitute no defense. That the aboverule 
is a correct one, governing in such cases, is established 
by the following authorities: ’’ Citing State v. Powell, 
67 Mo. 395, and the various decisions of the Supreme 
Court of the United States. ‘‘Ifonthe other hand, 
under the rule laid downin the case of United Siates 
v. Thomas, 15 Wall. 337, defendant is to be re- 
garded as a bailee and exempt from liability to pay 
when the loss is occasioned by the act of God or a pub- 
lic enemy, he would still be liable, under the facts 
stated in the answer, because they show that the loss 
was not occasioned in either of these ways.’ The 
tramps, thieves, and robbers, which it is alleged over- 
run Mississippi county, while they are enemies to the 
peace and safety of the public and social order, they 
are not public enemies in the legal sense of these 
words. By enemies is to be understood publi¢ ene- 
mies, with whom the nation is itself at open war; and 
not merely robbers, thieves, and other private depre- 
dators however much they may be deemed, in a moral 
sense, at war with society. Losses therefore which are 
occasioned by robbery on the highway or by depreda- 
tions of mobs, rioters, insurgents and other felons are 
not deemed losses by enemies within the meaning of 
the exception.’’ 12 Fed Rep. 790. 

The action of the District Court in sustaining the de- 
murrer to the answer was correct. 

The other positions taken by appellant relative to 
the time when the cause of action could be com- 
menced are wholly untenable. Having admitted the 
defalcation and claimed the right to interpose the de- 
fense inserted in his answer, the State was not com- 
pelled to wait until the close of the appellant's term 
of office before commencing an action upon his 
bond. 

The judgment of the District Court is affirmed. 

[See 40 Am. Rep. 675, as to meaning of * faithfully’”’ 
in such bond. See Stute v. Chadwick, 10 Oregon, 465. 
—Eb.] 
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INSTRUMENT — INDORSEMENT 
BEFORE DELIVERY. 
UNITED STATES CIRCUIT COURT, N. D. ILLINOIS, 
MAY, 1885. 
Frrst Nat. BAnK v. Lock-StitcH FENCE Co. 
Cent. BANK OF MAss. Vv. SAME. 


A third party who places his name upon the back of a nego- 
tiable promissory note at the time of its execution by the 
maker, and before its delivery tothe payee, will be liable 
as a joint maker, and the note itself, with the indorse- 
ment thereon, is prima facie evidence of such liability. 
The question being one of general commercial law, the 
decisions of the State courts are not necessarily control- 
ling in « Federal court. 


HESE were two suits upon promissory notes, one 
for $2,121, and the other for $1,125.59, both dated 
January 1, 1884, due twelve months after date, and 
payable to the order of Washburn & Moen Manufactur- 
ing Company, at the First National Bank of Joliet, 
Illinois. The plaintiff in each case is a banking cor- 
poration, organized under the laws of the United 
States, and located in Massachusetts. The defend- 
ants are citizens of Illinois, the defendant Lock-Stitch 
Fence Company being a corporation, having its prin- 
cipal office and place of business at Joliet. The dec- 


NEGOTIABLE 


laration in each case contained a single count, in which 
the defendants were charged as joint makers of the 





note set out in the declaration, and as such jointly 
liable to the plaintiffs thereon. To each declaration 
there was originally a plea of the general issue. 
Amended pleas were subsequently filed,in which it was 
averred that the defendants were not aud never were 
jointly liable in respect to the several supposed causes 
of action in the declaration mentioned, or any or 
either of them, which pleas were duly verified. 

It is provided by section 36 of the Practice Act of 
Illinois (chap. 110, Cothran’s Annotated Ed., 1883, Rey. 
Stat. ILL) that “in actions upon contracts, express or 
implied, against twoor more defendants as partners 
or joint obligors or payors, whether so alleged or not, 
proof of the joint liability or partnership of the de- 
fendants * * * shall not, in the first instance, be 
required to entitle the plaintiffto judgment, unless 
such proof shall be rendered necessary by pleading in 
abatement, or unless the defendant shall file a plea in 
bar denying the partnership or joint liability, or the 
execution of the instrument sued upon, ‘Verified by 
affidavit.” The notes in suit were executed and were 
payable in Illinois. On the face of each note appeared 
the signature of the defendant Lock-Stitch Fence 
Company, by L. E. Dillman, treasurer, as the maker 
thereof; and on the back of each were the following 
indorsements in the followingorder: L. E. Dillman, 
A. H. Shreffler, A. N. Kleinfelter, A. Dillman, Wash- 
burn & Moen Manufacturing Company, P. L. Moen, 
treasurer. 

These cases came on fer trial together, before the 
court and jury, and the plaintiff in each case, in the 
first instance, offered in evidence the notes sued on, 
with the indorsements thereon in the order stated. 
Objection was made to the introduction of the notes 
in evidence unless they should be supplemented by 
affirmative proof that the defendants were joint 
makers, it being contended by counsel for the defend- 
ants that the notes themselves were not to any 
extent evidence of joint makership. The court 
admitted the notesin evidence, but without then 
passing upon the question of their sufficiency as proof 
of the defendants’ alleged joint liability. The plaiutiff 
then called as a witness the defendant Andrew Dill- 
man, by whom it was shown that January 1, 1884, all 
the defendant indorsers were stockholders of the Lock- 
Stitch Fence Company ; that the witness was president, 
that L. E. Dillman was treasurer, that A. H. Shreffler 
was vice-president, and that A. N. Kleinfelter was 
secretary of the company. The witness also testified 
that these parties held all the stock of the company, 
and constituted its officers at the time of the execu- 
tion of the notes. This testimony was all objected to, 
and taken subject to the objection. 

On cross-examination of the witness, it was shown 
that the debt for which the notes were given was one 
owing by the Lock-Stich Fence Company to the payee 
of the notes. Uponthe conclusion of the examination 
of this witness, the plaintiffs rested, and the defend- 
ants then moved the court that the jury be instructed 
to render a verdict in their favor, on the ground that 
the defendants were not shown to have been joint 
makers of the notes. The court reserved its ruling ou 
this motion for the time being ; and it appearing that 
the cases really involved no controverted issues of 
fact, but that their determination turned upon the 
view which the court should take of the legal princi- 
ples invoked upon the question of liability, it was 
stipulated by the parties that the trial should proceed 
before the court, without the intervention of a jury, 
with the understanding that the defendants should 
have the same benefit of the motion for a peremptory 
instruction to the jury in their favor that they would 
have if a jury were still present. Certain of the de- 
fendants were thereupon called as witnesses, and tes- 
tified that at the time these notes were given the 
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Lock-Stitch Fence Company was solvent; that the 
notes were given in part settlement of an indebtedness 
then owing by the company to the Washburn & Moen 
Manufacturing Company, and not for or on account of 
the individual debt of the defendant indorsers, or any 
of them; that the president of the company negotiated 
the transaction, and he testified, to use his own lan- 
guage, that “ Mr. Washburn said after we had settled 
the differences and got through, before we executed 
the papers, that he didn’t know much about the cor- 
poration, and as we owned all the stock, he required 
as a favor that we should—that I should—become per- 
sonally responsible; I should guarantee the debt; he 
wanted I should guarantee it. He said it was all right 
if I would guaranty that debt, and I said I agreed to 
that.’’ The same witness testified that he requested 
the other defendants L. E. Dillman, Shreffler, and 
Kleinfelter to indorse the notes, and it was admitted 
that both notes were indorsed by the defendants, ex- 
cept the Lock-Stitch Fence Company, after the com- 
pany had executed the notes and before their delivery 
to the payee. 

Hawley & Hanchett and George C. Christian, for 
plaintiffs. 


George S. House and George C. Fry, for defend- 
ant. 


Dyer, J. Upon the argument it was contended in 
behalf of the defendants that the burden of proof to 
show that the defendant indorsers were co-promisors 
with the Lock-Stitch Fence Company upon the notes, 
and therefore jointly liable as makers, was upon the 
plaintiff; that the notes themselves were not evidence 
of such joint liability ; that the liability of the defend- 
ant indorsers, if any, was that of guarantors, and that 
therefore they could not be sued with the maker of 
the notes as jointly liable thereon; that for these rea- 
sons the court should have instructed the jury, when 
requested so to do at the close of the plaintiff's case, to 
return a verdict for the defendants, except the Lock- 
Stitch Fence Company; and thatin any event upon 
all the facts shown, considered in connection with the 
principles of law which it was claimed must control 
the disposition of the case, there should be a judgment 
in favor of the defendants L. E. Dillman, Shreffler, 
Kleinfelter, and A. Dillman. 

Stating the grounds of the defendants’ contention 
more in detail, it was urged that the effect of the plea 
of non-joinder, verified by affidavit under the statute 
which has been quoted, was tocast upon the plaintiff 
the burden of proving joint liability; and that under 
the decisions of the Supreme Court of Illinois, where 
a third party, not the payee, writes his name on the 
back of a note in blank, it is presumed in law—First, 
that the party wrote his name at or prior to the de- 
livery of the note, and as a part of the transaction, to 
give the note credit with the payee; second, that such 
party thereby assumed the liability of a guarantor; 
that this presumption however may be overcome by 
parol evidence showing the actual contract of the 
parties as they intended it should be, so long as such 
coutract is not inconsistent with that created by law. 
And it was then further insisted that the rule for de- 
termining the liability of the indorsers on the notes in 
suit must be that established by the law of Illinois 
where the notes were executed and were made pay- 
able. All this was controverted by counsel for the 
plaintiffs who contended that the relation of the de- 
fendant indorsers to the note was sucb as to make 
them liable thereon as co-makers with the Lock Stitch 
Fence Company; that the notes themselves were evi- 
dence of such liability; and that upon all the facts 
elicited, judgment should goin favor of the plaintiff 
against all the defendants. 





Shortly stated, the controversy between the parties 
involves this question: What liability is assumed by 
a third party who places his name upon the back of a 
negotiable promissory note at the time of its execu- 
tion by the maker, and before its delivery to the 
payee; and must liability in such case be determined 
in this court according to the course of judicial de- 
cision in the State where the obligation was incurred? 
Whether, in the case stated, the liability is that of 
original promisor, indorser, or guarantor, has been a 
question upon which great diversity of opinion has 
existed in many of the courts of the States. But the 
growing current of authority, even before Good v. 
Martin, 95 U. 8. 90, seemed to tend toward the view 
that the liability assumed by a third party who thus 
indorsed a note in blank was that of original promisor, 
although a different rule was and is yet adhered toin 
some of the States. 

In New York it has been held, ina long line of cases, 
of which Haviland v. Haviland, 14 Hun, 627; Phelps v. 
Vischer, 50 N. Y.69, and Coulter v. Richmond, 59 id. 
478, are examples, that presumptively such a party 
stands to the paper inthe relation of indorser, but that 
this presumption may be rebutted by parol proof that 
the indorsement was made to give the maker credit 
with the payee. The same rule of liability prevails in 
Wisconsin. Cady v. Shepard, 12 Wis. 639. 

In Massachusetts it is held in a series of cases too 
extended for citation thatif athird person place his 
name in blank on the back of a note before its delivery 
to the payee, he is an original promisor, and the pre- 
sumption is, in the absence of any thing to the con- 
trary, that the names on the back and on the face of 
the note were written at the sametime. To the same 
effect are 1 Pars. Cont. (6th ed.) 243; Jrish v. Cutter, 31 
Me. 536; Schneider v. Schiffman, 20 Mo. 571; Orrick v. 
Colston, 7 Gratt. 189; Riggs v. Waldo, 2 Cal. 485; Syl- 
vester v. Downer, 20 Vt. 355; Lewis v. Harvey, 18 
Mo. 74. 

Inthis State it appears to be the established rule 
that a blank indorsement by a third party, made under 
the circumstances heretofore stated, is prima facie 
evidence of a liability in the capacity of a guarantor. 
In most of the cases wherein it has been so held, the 
holder sought to enforce against such third party the 
liability of guarantor, and the contention of the latter 
was that he could ouly be made liable as indorser. 
Camden vy. McKoy, 3 Scam. 487; Cushman v. Dement, 
id. 497; Carroll vy. Weld, 13 Ill. 683; Klein v. Currier, 14 
id. 237; Webster v. Cobb, 17 id. 459; Heintz v. Cahn, 29 
id. 308; Glickauf v. Kaufmann, 73 id. 378; Boynton v. 
Pierce, 79 id. 145; Stowell v. Raymond, 83 id. 120; Wal. 
luce v. Goold, 91 id. 15. 

But Good vy. Martin, supra, must be regarded, I 
think, as settling the law upon this vexed question in 
the Federal courts. In that case Good indorsed a note 
in blank after it was signed by the makers and before 
its delivery to the payee, and it was sought to hold 
him asa joint maker. In the opinion of the court,the 
authorities are reviewed, and itis distinctly held (1) 
that ifathird person put his namein blank on the 
back of a note at the time it was made, and before it 
was indorsed by the payee, to give the maker credit 
with the payee, or if he participated in the considera- 
tion of the note, he must be considered as a joint 
maker; (2) but if his indorsement was subsequent to 
the making of the note, and to the delivery of the 
same to take effect, and he put his name there at the 
request of the maker pursuant to acontract of the 
maker with the payee for further indulgence or for- 
bearance, he can only be held as guarantor; (3) if the 
note was intended for discount, and he put his name 
on the back of it with the understanding of all the 
parties that his indorsement would be inoperative until 
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the instrument was indorsed by the payee, he would 
then be liable only as a second indorser, in the com- 
mercial sense. Says Mr. Justice Clifford, speaking for 
the court: 

“ Where the indorsement is in blank, if made be- 
fore the payee, the liability must be either as an origi- 
nal promisor or guarantor; and parol proof is admis- 
sible to show whether the indorsemenut was made be- 
fore the indorsement of the payee, and before the in- 
strument was delivered to take effect, or after the 
payee had become the holder of the same; and if be- 
fore, then the party so indorsing the note may be 
charged as an original promisor, but if after the payee 
became the holder, then such a party can only be held 
as guarantor, unless the terms of the indorsement 
show that he intended to be liable only as second 
indorser, in which event he is entitled to the privi- 
leges accorded to such an indorser by the commercial 
law.”’ 

Applying to the cases at bar the principles thus laid 
down, it canuot be doubted that prima facie the liabil- 
ity of the defendant indorsers on the notes in suit is 
that of original promisors; nor can it be successfully 
questioned, in the light of this adjudication, that the 
notes themselves, withthe indorsements thereon, are 
evidence of such liability ; for if the indorsements were 
made at the inception of the note, they are presumed 
to have been made for the same consideration and a 
part of the original contracts expressed by the notes. 
Good vy. Martin, supra. Whether the liability of these 
parties on the notes is shown by the parol proof of the 
facts and circumstances which took place at the time 
of the transaction to be other than as above stated, 
will be considered in a subsequent part of this opin- 
ion. 

But it was contended by counsel for the defendants, 
that as the notes in suit were executed and were 
made payable in this State, the law of the State, as es- 
tablished by the course of judicial decision bere, must 
prevailin determining the character of the liability 
assumed by the defendant indorsers. This proposi- 
tion was urged with much plausibility and force. That 
the question here involved is one of general commer- 
cial law must be admitted. The decisions in Illinois 
which have been cited are not founded upon any local 
statute, nor in my opinion, upon any such local usage 
as is alluded to in Swift v. Tyson, 16 Pet. 1. Nor does 
the determination of liability in the cases at bar rest 
upon an interpretation of any statute or consideration 
of any local usage. It involves simply the legal rela- 
tion which certain parties bear to instruments of a 
commercial nature, the true interpretation and effect 
whereof are to be sought, not in the decisions of the 
local tribunals, but in the general principles and doc- 
trines of commercial jurisprudence. 

The case of Swift v. Tyson, supra, is so familiar that 
extended reference to it is unnecessary. It had been 
held for a series of years in New York, by the 
Supreme Court of that State, that a pre-existing debt 
was not a sufficient consideration to shut out the equi- 
ties of the original parties in favor of the holders. But 
in Swift v. Tyson, which came up from New York, 
the Supreme Court of the United States held a con- 
trary doctrine to that announced by the courts of the 
State upon the question of the right of a bona fide 
holder of a bill of exchange, who had taken it before 
maturity, in payment of a pre-existing debt, without 
notice of any equities between the original parties, to 
recover without regard to such equities. 

In Oates v. National Bank, 100 U. S. 239, a commer- 
cial transaction was under consideration, which arose 
in Alabama. It was an action by a national bank, lo- 
cated in that State, against a citizen of the State, upon 
a promissory note there executed, and there made 
payable and negotiated. It was contended that the 








decision of the Supreme Court of Alabama should be 
accepted as the law governing the rights of the parties. 
But in reply to that contention, the Supreme Court of 
the United States said: 

“While the Federal courts must regard the laws of 
the several States, and their construction by the State 
courts (except when the Constitution, treaties, or stat- 
utes of the United States otherwise provide), as rules 
of decision in trials at common law in the courts of 
the United States, incases where applicable, they are 
not bound by the decisions of those courts upon ques- 
tions of general commercial law. Such is the estab- 
lished doctrine of this court, so frequently announced 
that we need only refer to a few of the leading cases 
bearing upon the subject. Swift v. Tyson, 16 Pet. 1; 
Carpenter v. Providence Ins. Co., id. 495; Watson v. 
Tarpley, 18 How. 517.” 

Again in Railroad Co. v. National Bank, 102 U. 8.14, 
the question was whether the holder of negotiable 
paper transferred merely as collateral security for an 
antecedent debt—nothing more—is not a holder for 
value, within the rules of commercial law which pro- 
tect such paper against the equities of prior parties. 
Mr. Justice Harlan, speaking for the court, in a very 
able opiniou,admitted that if the principles announced 
in the highest court of the State of New York were to 
be applied to the case, a different conclusion would be 
reached from that announced in the opinion. The note 
in suit was executed and made payable in the State of 
New York, but the court reaffirmed the doctrine of 
Swift v. Tyson and Oates v. National Bank, and re- 
fused to follow the decisions of the State court. Upon 
the authority of these cases I must hold, that as the 
question in judgment is one of general commercial 
law, the decisions of the courts of the State upon it, 
though commanding, as they should, our attention 
and high respect, are not necessarily controlling bere. 
Especially is this so if Good v. Martin, supra, is to be 
considered, as I think it must be, an exposition of the 
law upon the question of the character of the liability 
presumptively assumed by the defendant indorsers 
when they placed their names on the back of the notes 
in suit. Thisact of the parties occurred at the incep- 
tion of the notes and before their delivery to the 
payee. Their indorsemeuts therefore must be pre- 
sumed to have been made for the same consideration 
us that expressed in the notes and as part of the origi- 
nal contracts. 

As we have seen, an affirmative admission was en- 
tered on the record, before the plaintiffs rested their 
case, that the defendant indorsers indorsed the notes 
prior to their delivery to the payee. But without such 
admission, the notes themselves, with the indorse- 
ments thereon in the order in which they appear, in 
connection with the presumption arising therefrom, 
afforded prima facie evidence of liability as original 
promisors within the doctrine of Good v. Martin. This 
was proof that satisfied the requirement of section 36 
of the Practice Act before quoted, wherein it imposed 
upon the plaintiffs—as in such cases unoubtedly it 
does, when a verified plea denying joint liability is 
filed—the burden of showing the joint liability of the 
defendants. 

It remains only to consider whether the extrinsic 
oral testimony tending to show the circumstances 
under which the defendant indorsers placed their 
names on the notes overcomes or changes the prima 
facie case made by the plaintiffs. 

In Good v. Martin it was held that the interpreta- 
tion of the contract in such case ought to be such as 
carries into effect the true intention of the parties, 
which may be made out by parol proof of the facts and 
circumstances which took place at the time of the 
transaction. The language of the opinion makes it 
somewhat doubtful whether the court meant to go 
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further than to hold that parol proof is admissible to 
show whether the indorsement of the third party was 
made before the indorsement of the payee, and before 
the instrument was delivered to take effect, or after 
the payee had become the holder of the same. Little 
doubt however arises of the meaning and effect of the 
transaction between the parties in the cases in hand, 
even if the testimony, orally given, is all admissible. 
The defendant indorsers represented all the stock- 
holders and officers of the company which executed 
the notes. The notes were given on account of a debt 
owing from the company to the payee. They were 
duly executed by the maker,and then,before delivery, 
indorsed by the other defendants. Credit was thereby 
given the maker with the payee, and such was the in- 
tention of the parties. The relations of the indorsers 
to the company made them, in a certain sense, partici- 
pants in the consideration of the notes. The president 
of the company testified that Mr. Washburn said when 
the note was executed, that as he did not know much 
about the corporation, and as the parties who after- 
ward indorsed the notes owned all the stock, he de- 
sired them to become personally responsible on the 
notes. All this clearly adds to the prima facie case 
made by the notes themselves, cumulative and con- 
vincing proof of sucha relation of the defendant in- 
dorsers to the notes as establishes their liability as co- 
promisors, within even arestricted view of Good v. 
Martin. But it is contended that an intention is 
evinced to create only the liability of guarantors by 
the further testimony of the president of the company 
that in the conversation with Washburn the word 
“guarantee’’ was used; that after he said that he re- 
quired the defendant indorsers to become “ personally 
responsible,’’ he used the expression that tbe defend- 
ants ‘should guarantee the debt.’’ The real relation 
of the parties in the transaction to the notes they in- 
dorsed cannot be modified or changed by a form of 
technical expression that may have been used at the 
time, so as to affect the character of their liability. 
They indorsed the notes in blank. No words of ex- 
press guaranty were employed to qualify the indorse- 
ments. It is apparent that the only object of the in- 
dorsements was to create an additional personal re- 
sponsibility and secure credit to the maker with the 
payee, and the defendants must be held charged with 
the legal liability fairly flowing from their acts. 

Judgment will be entered against all the defendants 
as jointly liable upon the notes in suit. 

[See Miller v. Ridgely, 31 Alb. L. J. 507, 509.—Ep.] 
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GIFT — DEED— DELIVERY. 


ILLINOIS SUPREME COURT, MAY 19, 1884. 


CLINE V. JONES. 


A father having previously made gifts of property to all of 
his children except a daughter, went before a justice of 
the peace and executed a deed of conveyance of a tract of 
land to her, and acknowledged the same, stating that it 
would make all his children equal; but he retained the 
deed in his possession, with no present intention it should 
take immediate effect, but to be operative only at his 
death, or on the daughter moving upon and occupying the 
property, which she never did. Held, that the deed 
never took effect, and that the land therein described 
passed to his heirs generally. 


| from the Circuit Court of Sangamon county. 


N. M. Broadwell and Gross & Zane, for appellants. 


McGuire & Sulzenstein, for the appellee Matilda 
Jones. 


Patton & Hamilton, for appellee Mrs. Sayles. 





SHELDON, J. This was a bill filed by William Cline 
and others against Matilda Jones and others for par- 
tition of certain lands described in the bill derived 
from a common ancestor, John Cline. Matilda Jones 
filed her answer denying that complainants were enti- 
tled to partition of a certain three-acre tract of the 
lands, claiming sole ownership thereof in herself by 
virtue of a deed of conveyance of the same made to 
her by John Cline on the 19th day of February, 1879. 
Replication was filed, proofs taken, and the court 
found the defendant Matilda Jones acquired title to 
said tract by virtue of such deed, and the complain- 
ants appealed. 

The proofs show that John Cline, the ancestor of all 
the parties to this suit, died intestate February 7, 1882, 
at an advanced age. He had at various periods in his 
life given to all of his children except Mrs. Jones 
(some eight or nine in number) money and property to 
aconsiderable amount. To none had he given less 
than $1,000; to some as much as $6,000 to $8,000. To 
Mrs. Jones alone, up to the time of the alleged making 
of the deed in question, he had never given any thing. 
On February 18, 1879, John Cline went alone before a 
justice of the peace, and had drawn up, and he signed 
and acknowledged, a warranty deed of this three-acre 
tract to Mrs. Jones, the deed reciting it was made in 
consideration of filial love and affection, and $1, and the 
property it conveyed beiug worth about $700 or $800. 
At the time, the grantor told the justice that he had 
given all his other children land, but none to Mrs. 
Jones, and he felt he ought to give her this land. The 
grantor took the deed away, and ever after retained it 
in bis possession till his death, it being found after that 
time among his papers. He also kept possession of the 
land, received the rents from it, aud paid the 
taxes on it until his death. After he had thus 
signed and acknowledged the deed, he told different 
persons that he had made it; that he had made all his 
children equal; that the land would be Mrs. Jones’ at 
his death; and to Mrs. Jones and her husband he said 
several times he had fixed it so that the land would be 
hers at his death, but that if she would move on it and 
live there it should then be hers. This she never did. 
She expressed her gratification to her father for what 
he had done. The question which is made upon the 
deed is as to its delivery. 

In Bryan v. Wash, 2 Gilm. 557, it was said a delivery 
is essential to the validity of every deed, and that 
‘““any thing which clearly manifests the intention of 
the grantor and the person to whom it is delivered, 
that the deed shall presently become operative and ef- 
fectual, that the grantor loses all control over it, and 
that by it the grantee is to become possessed of the es- 
tate, constitutes a sufficient delivery. The very es- 
sence of the delivery is the intention of the party.” 

There is no doubt that the law makes stronger pre- 
sumptions in favor of the delivery of deeds in case of 
voluntary settlements than in ordinary cases of bar- 
gain and sale, as has been frequently recognized by 
this court. Bryan v. Wash, supra; Reed v. Douthit, 
62 Ill. 348; Walker v. Walker, 42 id. 311. And we think 
the authorities establish that an instrument may be 
good as a voluntary settlement though it be retained 
by the grantor in his possession until his death. Sou- 
verbye v. Arden, 1 Johus. Ch. 240. Bunn v. Winthrop, 
id. 329; Scrugham v. Wood, 15 Wend. 545; Perry 
Trusts, § 103, and our own cases above cited, and Otis 
v. Beckwith, 49 Ill. 121. Yet the cases in this respect 


are generally attended with the qualification that 
there be no circumstances, besides the mere fact of 
retaining the instrument, to show that the executing 
party did not intend it to operate immediately, or to 
denote an intention contrary to that appearing upon the 
face of the deed. Thus, in Souverbye v. Arden, Chan- 
cellor Kent says: ‘‘A voluntary settlement, fairly 
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made, is always binding in equity upon the grantor, 
unless there be clear and decisive proof that he never 
parted or intended to part with the possession of the 
deed; and even if he retains it the weight of authority 
is decidedly in favor of its validity, unless there be 
other circumstances besides the mere fact of his retain- 
ing it to show that it was not intended to be abso- 
lute.” And in Bunn v. Winthrop: “The instrument 
is good as a voluntary settlement, though retained by 
the grantor in his possession until his death. There 
was no act of his, either at the time or subsequent to 
the execution of the deed, which denoted an intention 
contrary to that appearing upon the face of the deed.”’ 
And in Serugham v. Wood there is this quotation, 
from Garnons v. Knight, 5 Barn. & Cres. 671: ** Where 
a party to an instrument seals it, and declares in the 
presence of a witness that he delivers it as his deed, 
but keeps it in his own possession, and there is noth- 
ing to qualify that or to show that the executing party 
did not intend it to operate immediately, except the 
keeping the deed in his hands, it is avalid and effect- 
ual deed; and delivery to the party who is to take by 
the deed, or to any person for his use, is not essen- 
tial.’’ 

Mr. Lewin, in his work on Trusts, in treating of the 
formalities required to create a trust, on page 123, re- 
marks: ‘A wide distinction exists between testamen- 
tary dispositionsand declarations of trust. The former 
are ambulatory until the death of the testator, but the 
latter take effect,if at all,at the time of the execution.’ 
And on page 124, top, he quotes this observation 
of Buller, J.,in Habergham v. Vincent, 2 Ves. Jr. 230: 
*“A deed must take place upon its execution or not at 
all. It is not necessary fora deed to convey an imme- 
diate interest in possession, but it must take place as 
passing the interest to be conveyed at the execution; 
but awillis quite the reverse, and can only operate 
after death.”’ The author then proceeds: ‘‘We may 
therefore safely assume as an established rule that if 
the intended disposition be of a testamentary charac- 
ter, and not to take effect in the testator’s life-time 
but ambulatory until his death, such disposition is in- 
operative unless it be declared in writing in strict con- 
formity with the statute enactments regulating de- 
vises and bequests.”’ 

In the case in hand there is that which denotes an 
intention contrary to that appearing upon the face of 
the deed, which shows that the deed was not intended 
to be absolute — that the grantor in it did not intend 
it to operate immediately —and that is his declara- 
tions that the land was to be Mrs. Jones’ at his death, 
but that if she would go and live upon it, it should be 
hers then, and the other circumstances corroborative 
of such intention. The deed by its purport was abso- 
lute, conveying the grantor’s entire interest, to oper- 
ate immediately. But the evidence shows the deed 
was not intended to be absolute, but to be qualified in 
its effect; that it was not intended to convey the 
grantor’s whole interest, but that he meant to have a 
life estate unless the grantee should move upon the 
land, which she never did; that the deed was not in- 
tended to operate presently, but only upon the grant- 
or’s death, or going upon the land to reside. The evi- 
dence shows the distinct intention not to create a pres- 
ent estate in the grantee. As then there was never 
any actual delivery of the deed, but the grantor ever 
kept it in his own possession, and as it never was his 
intention that the deed should presently take effect 
and become operative according to its terms, there was 
no delivery of the instrument as the deed of the 
grantor, and it was not valid as a deed. As Mrs. 
Jones never moved on the land, this made the deed 
one to take effect at the grantor’s death, which was a 
disposition of property of a testamentary character, 





and invalid because not in compliance with the statute 
of wills. 

In Byars v. Spencer, 101 Ill. 429, it was held that to 
coustitute a sufficient delivery of a deed there must 
be a clear manifestation of the intention of the 
grantor that the deed shall at once become operative 
to pass the title, and that the grantor shall lose all 
control over it. That wasa case of a father having 
executed a deed for land to his two minor children, 
and never actually delivering it, but retaining it in his 
possession until his death. There could be no doubt 
from the evidence there, that it was in accordance 
with the intention of the father that if he should die 
without having made any other disposition of the 
land it should go to these two children. It is true 
there was there the evidence, additional to what ap- 
pears in this case, of intention against the immediate 
operation of the deed in the offer to sell the land. But 
the evidence shows that was not for the grantor’s own 
benefit, but for the children’s, in order to give them 
the proceeds. There was the same evidence of pur- 
pose to benefit the grantees there as here, and the 
same intention appearing that the deed should not 
have present operation, as here, only that it was 
stronger in degree in the last respect there than here. 
Yet because of the intention shown that the deed 
should not operate presently as a deed, it was held, 
after the father’s death, he not having sold the land, 
that there had been no delivery of the deed, and that 
it was invalid, and the land should go to the heirs in 
general. 

An instructive case, as bearing upon the present by 
way of analogy is that of Basket v. Hassell, 107 U. 8. 
602; S. C., 48 Am. Rep. 506, which involved the ques 
tion of what constituted delivery of a gift mortis 
causa, There one Chaney, being the holder of a cer- 
tificate of deposit given by a bank in his favor, during 
his last sickness, and in apprehension of death, wrote 
on the back thereof the following indorsement: 

“Pay to Martin Basket, of Henderson, Ky.— no one 
else; then not till my death. My life seems to be un- 
certain. I may live through this spell. Then I will 
attend to myself. 

“HH. M. CHANEY.” 

Chaney then delivered the certificate to Basket, and 
died without recovering from that sickness. The cer- 
tificate was payable on demand. It was held by the 
court that it was unquestionable that a delivery of the 
certificate to the donee with an indorsement in blank, 
or a special indorsement to the donee, or without in- 
dorsement, would have transferred the whole title and 
interest of the donor in the fund represented by it, 
and might have been valid as a donatio mortis causa, 
but that the indorsement which accompanied the de- 
livery qualified it, and limited the authority of the 
donee in the collection of the money, so as to forbid 
its payment until the donor’s death; that the prop- 
erty in the fund did not presently pass, but remained 
in the donor, and the donee was excluded from its 
possession and control during the life of the donor; 
that that qualification of the right which would have 
belonged to the donee if he had become the present 
owner of the fund, established that there was no de- 
livery of possession according to the terms of the in- 
strument, and that as the gift was to take effect only 
upon the death of the donor, it was not a present exe- 
cuted gift mortis causa, but a testamentary disposi- 
tion, and invalid, not being in compliance with the 
statute of wills. 

In Olney v. Howe, 89 lll. 556, there was an instru- 
ment in writing, under seal, selling and transferring 
certain personal property to be given to and taken by 
the transferee immediately upon the death of the one 
executing the instrument. It was there said: ‘** The 
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writing is essentially testamentary in its nature. * * 

* Its object was to make disposition of prop- 
erty after the death of the owner. It did not after 
such death take effect as a testamentary devise, for it 
was not executed and witnessed as required by the 
statute of wills.”’ 

There is a subordinate question in respect of one 
other of the defendants — Mrs. Sayles. The intestate 
in his life-time had made to her a deed for forty acres 
of land, and she gave to him areceipt expressing that 
she had received from him the sum of $1,000 in land. 
It is contended by appellants, that this forty acres of 
land was an advancement to Mrs. Sayles, and should 
have been so treated, instead of decreeing, as the 
court did, that Mrs. Sayles had not been advanced, 
and that she should share equally with the others in 
the lands to be partitioned. The evidence shows the 
intestate had made various gifts of land and money to 
his children during his life-time, and had endeavored 
to treat them equally in this respect. There was evi- 
dence of his repeated declarations that he had given 
all his children equal amounts of property, and that 
he had made them equal. The evidence on this 
branch of the case, which was objected to, we regard 
as properly received. 

As to Mrs. Sayles we think the decree correct, and 
it is affirmed as to her, and in all other respects except 
as to Mrs. Jones. Asit regards her, the decree is re- 
versed, and the cause remanded for further proceed- 
ings in conformity with this opinion. 

Decree reversed in part and in part affirmed. 

Scott, J., dissenting. 

[See 94 Ill. 386; 63 Cal. 493; 61 Iowa, 23.—Ep.] 


——___>___——. 


NEW YORK COURT OF APPEALS ABSTRACT. 
LARCENY — PARTING WITH POSSESSION — RETAIN- 
ING TITLE.— Where one is induced by false and fraudu- 
lent representations to pledge money as security, part- 
ing with its possession, but without intending to part 
with the title thereto, a conversion of the money, by a 
party inducing the fraud, constitutes the crime of lar- 
ceny. Therules of law applicable to such a case as 
this have been so clearly laid down and so thoroughly 
discussed in various cases in this court thata further 
statement or examination of them at this time is 
wholly unnecessary. People v. McDonald, 43 N. Y. 
61; Smith v. People, 53 id. 111; Hildebrand v. People, 
56 id. 394; S. C., 15 Am. Rep. 435; People v. Loomis, 
67 N.Y. 322; 8S. C., 23 Am. Rep. 123; Zink v. People, 77 
N. Y. 122; 8. C., 33 Am. Rep. 589; Thorne v. Truck, 94 
N. Y. 95; 8. C., 46 Am. Rep. 126. People v. Morse. 
Opinion by Earl, J. 
[Decided June 23, 1885.] 


NEGLIGENCE—EVIDENCE OF EXCLAMATION OF PAIN 
—TIME OF INJURY.—This action was brought to re- 
cover damages for an injury received by the plaintiff 
from the alleged negligence of the defendant. On the 
trial, after the injury and the circumstances under 
which it occurred, and the condition of the plaintiff 
thereafter had been proved, one of her witnesses was 
asked the following question: ‘‘ What expressions 
did she (the plaintiff) make, or what manifestations, 
showing that she suffered pain?’’ This was objected 
to as immaterial and incompetent, and the objections 
were overruled, and the witness answered: ‘‘ Why, 
you could not lift her, nor do any thing with her, be- 
cause she had such a pain in thatfoot.”” This question 
was then asked: ‘“‘ How did she manifest that?’’ To 
which the same objections were made, which were 
overruled, and an exception was taken by the defend- 
ant. The witness answered: ‘‘She screamed; and 
the foot was so sore that even the sheet could not 





touch it, and it was very much swollen.” It is now 
claimed that the trial judge erred in permitting the 
last question to be answered, and the witness to state 
that the plaintiff manifested pain by screams. Scream- 
ing, or some similar exclamation, is the natural lan- 
guage of pain in all men, and in all animals as well. It 
usually, and almost invariably, accompanies intense 
pain; and hence such exclamations have always been 
received as competent evidence, tending to show suf- 
fering. And it is said to be original evidence. Greenl. 
Ev., § 102; Caldwell v. Murphy, 11 N. Y. 416; Werely 
v. Persons, 28 id. 344; Matteson v. N. Y. C. R. Co., 35 
id. 487. While the necessity for the reception of such 
evidence is not so great since parties have been per- 
mitted to be witnesses in their own behalf as it was 
before, yet the rule allowing such evidence has not 
been abrogated, and it must still have operation. The 
person injured may be dead, or for some reason, un- 
able to testify ; and in such cases, certainly, the neces- 
sity for the reception of such evidence exists now as 
formerly. Although the injured person is a witness 
and testifies at the trial, the exclamations of pain 
made by such person may be proved and used to cor- 
roborate other evidence, and to give a more particular 
or vivid description of his or her condition. If evi- 
dence of the exclamations which are the natural con- 
comitants and signs of pain and suffering were ex- 
cluded, in many cases a party testifying, or a witness 
in his own behalf, would be deprived of that corrobo- 
ration of his evidence to which he is justly entitled. 
Evidence may be given that a person appeared to bein 
great agony; was emaciated; looked haggard and 
feeble; and why not that he screamed from pain? 
Whether such exclamations were real or feigned is 
always to be determined by the jury; and hence it is 
a very safe species of evidence to be received. So too 
the absence of such exclamations, with other appear- 
ances, may be preved as a circumstance bearing upon 
the question of suffering. Hagenlocher v.Coney Island, 
ete., R. Co. Opinion per Curiam. 

[Decided May 5, 1885.] 





CORPORATION—MAY BE GUILTY OF FRAUD—BANK 
RECEIVING DEPOSITS WHEN INSOLVENT—NOTICE.—The 
general doctrine that upon a deposit being made by a 
customer, in a bank, in the ordinary course of busi- 
ness, of money, or of drafts or checks received and 
credited as money, the title to the money, or to the 
drafts or checks, is immediately vested in and becomes 
the property of the bank, is not open to question. 
Commercial Bank of Albany v. Hughes, 17 Wend. 94; 
Metropolitan Nat. Bank v. Loyd, 90 N. Y. 530. The 
transaction in legal effect is a transfer of the money,or 
drafts or checks, as the case may be, by the customer 
to the bank, upon an implied contract on the part of 
the latter to repay the amount of the deposit upon the 
checks of the depositor. The bank acquires title to 
the money, or drafts or checks, on an implied agree- 
ment to pay an equivalent consideration when called 
upon by the depositor in the usual course of business. 
The further rule that one who has been induced to 
part with his property by the fraud of another, under 
guise of a contract, may upon discovery of the fraud, 
rescind the contract, and reclaim the property, unless 
it has cometo the possession of a bona fide holder, is 
equally well settled, and does not at all depend upon 
the character of the wrong-doer, whether a corpora- 
tion or natural person. A corporation may be in a 


legal sense guilty of afraud. Asa merely legal entity 
it can have no will, and cannot act at all, but in its re- 
lations to the public it is represented by its officers and 
agents, and their fraud in the course of the corporate 
dealings is in law the fraud of the corporation. There 
is more difficulty in establishing a fraud agaiust a cor- 
poration than against an individual. This arises from 
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the difficulty in many cases of determining whether 
the fraud charged is imputable to the corporation. 
There may be knowledge of a fact by an ageut ofa 
corporation, which if brought home to the corporation 
itself would create responsibility in a given case, but 
as to which notice will not be imputed to the corpo- 
ration merely from the fact that it was known by the 
agent. The general rule is well established that notice 
to an agent of a bank, or other corporation intrusted 
with the management of its business, or of a particu- 
lar branch of its business, is notice to the corporation, 
in transactions conducted by such agent, acting for 
the corporation, within the scope of his authority, 
whether the knowledge of such agent was acquired in 
the course of the particular dealing, or on some prior 
occasion. Holden v. N. Y. & Erie Bank, 72 N. Y. 
286; Bank of United States v. Davis, 2 Hill, 452. The 
drafts for the proceeds of which this action is brought, 
amounting to $14,793.37, were deposited by the plaint- 
iffs in the usual course of business, with the First Na- 
tional Bank of Buffalo, between two and three o’clock 
in the afternoon of the 13th day of April, 1882, and 
were credited in the plaintiffs’ pass-book and on the 
books of the bank to their account. The bank closed 
its doors at the usual hour on that day and never 
cpened them afterward. It turned out that the bank 
was irretrievably insolvent, owing debts to the amount 
of $1,300,000, with assets not exceeding in value forty 
per cent of that amount, and bad been so insolvent for 
months before its failure. It does not admit of ques- 
tion that the condition of the bank was such that if it 
was known to its officers and agents charged with the 
direction and management of its affairs, a gross fraud 
was perpetrated on the plaintiffs in permitting them, 
in reliance upon its supposed solvency, to make the 
deposit in question. The bank was not only irretriev- 
ably insolvent, but it had apparently given up the 
struggle to maintain its credit before the deposit was 
made. Its drafts had gone to protest on the twelfth, 
andit was manifest that a condition of open insol- 
vency must immediately ensue. The acceptance of 
the deposit under those circumstances constituted 
such a fraud as entitled the plaintiffs to reclaim the 
drafts or their proceeds. See Anonymous case, 67 N. 
Y. 598. The presumption that the managing officers 
and agents of the bank had notice of its condition, 
arises from the circumstances. They could vot have 
been ignorant without imputing to them gross inat- 
tention to its affairs. It was moreover admitted on 
the trial that the entire control and management of 
the bank was in fact intrusted to and conducted by 
its president, and it is clearly shown that he was famil- 
iar with the desperate condition of the bank at the 
time of, and for many weeks before the deposit was 
made. Itis claimed however that the right of the 
plaintiffs to reclaim the drafts or their proceeds is 
precluded by sections 5254 and 5242 of the Revised 
Statutes of the United States, which forbid all prefer- 
ential payments or transfers by an insolvent bank, 
and previde for a ratable distribution of its assets 
among its creditors. The answer is that the plaintiffs 
do not claim under a transfer from the bank, but under 
their original title. They are not seeking to enforce 
any right as creditors of the bank, but to reclaim their 
own property obtained by fraud. Their reiation as 
creditors terminated when they elected to rescind the 
contract. The right to a restoration in such case may 
be defeated by the acts or acquiescence of the defrauded 
party, or because the property has lost its identity and 
cannot be traced, or other persons have innocently ac- 
quired interests in ignorance of the fraud. But 
neither the creditor of an insolvent bank, nor its as- 
signee in bankruptcy, has any equity to have the 
plaintiff's property applied in payment of the obliga- 
tions of the bank, and the statute does not sanction so 





palpable an injustice. Cragie v. Hadley. Opinion by 
Andrews, J, 
[Decided May 5, 1885.] 


RECEIVER—INJUNCTION—APPEAkL— DISCRETIONARY 
ORDER.—The order here assailed, in its amended form 
permits the Albany and Rensselaer Iron and Steel 
Company to prosecute its action against the construc- 
tion company to final judgment, and to enforce that 
judgment upon any property attached before the ap- 
pointment of the receiver in this State, and forbids 
only any other interference with the assets of the con- 
struction company. Itssole effect, as against the ap- 
pellant, is to prevent a seizure under process issued in 
its action, of assets already seized by the court, 
and held as well for the appellant’s benefit 
as for that of the other creditors. It operates 
to prevent the iron and steel company from 
attaching or levying upon, for its own sole benefit, 
property already attached and levied upon by an 
equitable process for the benefit of all the creditors 
alike. It preserves every right and lien acquired be- 
fore the appointment of the receiver by the attach- 
ment creditor, and the privilege and power of enfore- 
ing them; and so raises merely the question whether 
the tribunal which appoints a receiver may, in aid of 
that appointment, forbid any after interference, by 
way of levy or seizure, with the property in his posses- 
sion. Both parties concede that the possession of the 
court must not be invaded; that its officer cannot be 
sued without its permission; and that he cannot be 
dispossessed except at the peril of acontempt. What 
then must needs be the effect of the order in this case? 
It commands nothing which was not already com- 
manded; it forbids nothing which otherwise was per- 
missible; it takes away no right or remedy which the 
appointment of the receiver had not already taken 
away. Its sole practical effect was to give notice of 
that appointment and the rights secured by it, and 
charge the specific creditor with a conscious and will- 
ful contempt if he assailed the possession of the court. 
Theorder served was buta brief transcript of the 
order entered in the action appointing the aucillary 
receiver, for that vested in him the assets of the con- 
struction company and forbade not only the officers 
and agents of the defendant but ‘tall other persons” 
from interfering with his possession of the assets. The 
power of the court to make that order, in a case where 
it had jurisdiction to appoint the receiver as a neces- 
sary incident of that appointment, cannot be success- 
fully disputed; and certainly it would seem strange if 
the power should be lost in the process of bringing 
that order to the notice of a specific creditor so as to 
insure his obedience to it. The provisions of the Code 
in respect to injunctions do not apply to the case. In 
one sense every order of a court which commands or 
forbids is an injunction. But an injunction proper is 
a recognized provisional remedy, and the rules of the 
Code apply to it as such. The order here is not of that 
character. Itis like the one discussed in Attorney- 
General v. Guardian Mutual Ins. Co., 77 N. Y. 272, in 
the respect now under consideration. There the suit 
of Carlisle was restrained by an order in the action 
in which the receiver was appointed, and was justified 
upon the ground, that as the receiver represented both 
stockholders and creditors, Carlisle, through that rep- 
resentation, was so fara party to the action that his 
proceedings in another suit might be stayed by an 
order aiming to protect the possession and authority 
of the receiver. The order was not granted or de- 
fended as an injunction order, but as one within the 
jurisdiction of a court of equity in an action pending 
before it and essential to the complete remedy which 
it was authorized by law to give. While the facts 
upon which the court acted were not identical with 











ees Se ae a a re 





THE ALBANY 


LAW JOURNAL. 255 














—— 


those here presented, the ground on which the order 
rested, and the relation of the party restrained by it 
to the pending action, were substantially the same as 
in this case, and the decision is an authority for the 
existence, outside of the provisions of the Code as to 
injunctions, of power in the court to make the order 
complained of. Power existing, its exercise rested in 
the discretion of the court, and so cannot be re- 
viewed here. Woereshoffer vy. N. River Const. Co. 
Opinion by Finch, J. 

[Decided June 23, 1885.] 

CRIMINAL LAW—MURDER—CHARGE OF COURT.—The 
defendant, on his trial for murder, testified in his own 
behalf. The court charged the jury as follows: ‘“‘A 
party is now declared to be a competent witness in 
his own behalf, and the question of the credit to be at- 
tached to his testimony is a question forthe jury. But 
the interest he has in the issue is never to be excluded 
from the minds of the jury. The testimony is en- 
titled to all the weight which the jury can fairly give 
it, and was subject to the same tests as the testimony 
of any other witness. So far asthe testimony of the 
prisoner at the bar is contradictory of itself, it can- 
not be true. Two contradictory statements cannot be 
true. When he testifies he knew nothing of the per- 
sonal property which he took from that house, until 
after he took the cars at Auburn, and when he testifies 
afterward that he took the watch from the wall, and 
took the bank-book from the bureau drawer, so far as 
those statements are contradictory, one of them is to 
be considered false. Whenever you find that the 
prisoner has made a statement not true, to establish a 
falsity instead of a truth, his testimony is not entitled 
to the credit of a witness who stands fairly before you 
uncontradicted. His testimony then is entitled to no 
weight or credit of itself, except so far as it is con- 
sistent with the known and established facts of the 
case, or corroborated by other witnesses. This isa con- 
sideration which you cannot avoid, itis forced upon 
you by the facts of the case and the importance of the 
issues here involved.’’ Held no error; the court in- 
tended no more than that a jury are permitted to dis- 
believe the testimony of a witness who has willfully 
testified falsely before them as to any material fact. 
People v. Petmecky. Opinion by Ruger, C. J. 
[Decided June 26, 1885.] 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 








MINING—PRIOR LOCATION OF CLAIM — RIGHTS OF 
PARTIES.—A valid and subsisting location of mineral 
lands, made and kept up in accordance with the pro- 
visions of the statutes of the United States, has the 
effect of a grant by the United States of the right of 
present and exclusive possession of the lands located. 
If when one enters on land to make a location, there 
is another location in full force, which entitles its 
owner to the exclusive possession of the land, the first 
location operates as bar to the second. Belk v. 
Meagher, 104 U. S. 284. To entitle the plaintiff to re- 
cover in this suit therefore it was incumbent on him 
to show that he was the owner of a valid and subsist- 
ing location of the lands in dispute, superior in right 
to that of the defendants. His location must be one 
which entitles him to possession against the United 
States, as well as against another claimant. If it is 
not valid as against the one it is not as against the 


other. The location is the plaintiff's title. If 
good, he can recover; if bad, he must be de- 
feated. A location on account of the discovery 





*Appearing in 5 Sup. Ct. Rep. 








of a vein or lode can only be made by a discoverer, 
or ove who claims under him. The discovered 
lode must lie within the limits of the location which 
is made by reason of it. If the title to the dis- 
covery fails, so must the location which rests upon it. 
Ifa discoverer has himself perfected a valid location 
on account of his discovery, no one else can have the 
benefit of his discovery for the purposes of location 
adverse to him, except as a re-locator after he has lost 
or abandoned his prior right. Belk v. Meagher, supra. 
In this action the plaintiff must recover on the strength 
of his own title, not on the weakness of that of his 
adversary. The question to be settled by judicial de- 
termination, so far as he is concerned, is as to his own 
right of possession. He must establish a possessory 
title in himself, good as against everybody. Gwillim v. 
Donnellan. Opinion by Waite, C. J. 

[Decided May 4, 1885.] 

APPEAL— BOND MAY BE GIVEN AFTER TERM. 
—-The allowance of an appeal by the court while 
in session and acting judicially at the term in which 
the decree was rendered constituted a valid appeal, 
of which the appellee was bound in law to take notice. 
The docketing of the cause in time, perfected the ju- 
risdiction of thiscourt. The giving of the bond was 
not essential tothe taking, though it was to the due 
prosecution of the appeal. It was furnished and ac- 
cepted in this case before the cause was docketed 
here. Had this not been done we would have given 
the appellants leave to supply the omission before dis- 
missing the appeal. All this was decided, on full con- 
sideration, in Peugh v. Davis, 110 U. S. 227. It has 
also been decided that if an appeal was allowed in 
open court during the term in which the decree was 
rendered, a citation was required, as matter of pro- 
cedure, if the security was not furnished until after 
the term; but in Railroad Co. v. Blair, 100 U. S. 662, 
it was said: “Still an appeal, otherwise regular, 
would not probably be dismissed absolutely for want 
of a citation, if it appeared, by clear and unmistakable 
evidence, outside of the record, that the allowance was 
made in open court at the proper term, and that the 
appellee bad actual notice of what had been done.” 
Dodge v. Knowles. Opinion by Waite, C. J. 

[Decided May 4, 1885.] 


JUDGMENT—ACTION UPON—FOREIGN CORPORATION 
AS JUDGMENT DEBTOR—R. §&., § 739—ASSIGNMENT OF 
CAUSE OF ACTION—ACT OF MARCH 3, 1875.—An allega- 
tion in a petition for removal of an action on a judg- 
ment by a defendant corporation that it was estab- 
lished according to the laws of another State, such al- 
legation being made in order to bring the defendant 
within the operation of section 739, Revised Statutes, 
as to residence and service of process, and to discredit 
the judgment upon which suit was brought, is evasive 
and inconsequential, when defendant had, in the state 
of the judgment, an agent served with process, and 
actually defended the suit. Where an assignment of 
a cause of action is colorably made for the purpose of 
giving jurisdiction to the United States court, the 
fifth section of the act of March 3, 1875, relating to re- 
movals, has now given to the Circuit Courts power to 
dismiss or remand the cause at any time when the 
fact is made toappear. Provident Savings Life Assur. 
Soc. of New York v. Ford. Opinion by Bradley, J. 
[Decided May 4, 1885.] 


MINING — ALLOWANCE TO DISCOVERER — MISTAKE 
IN MEASUREMENT—LACHES OF LOCATOR — QUESTION 
FOR THE COURT —CLAIM PENDENTE LITE. — (1) 
The law allows 200 feet of a mining vein to each 
locator, and an extra 200 feet to the discoverer of the 
vein. It is not unlawful then for such discoverer, 
with two other persons, to appropriate 800 feet. (2) A 
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whole claim is not to be rendered invalid and void for 
a mistake in measurement which injures no one, and 
was without design to violate the law. (5) It is forthe 
court, while it has jurisdiction of the case, to decide 
whether either party, claiming land under the United 
States land laws, has lost his right by laches or failure 
to proceed with diligence, and to act accordingly. (4) 
A claim by a litigant pendente lite toland already in 
dispute between him and the other litigant will not be 
heard by the court to prejudice the merits of the case. 
Richmond Mining Co. v. Rose. Opinion by Mil- 
ler, J. 

[Decided May 4, 1885.] 


CONSTITUTIONAL LAW—ART. 1, § 10, CL. 2—‘‘IM- 
PORTS AND EXPORTS ’’—GOODS AFTERWARD EXPORTED 
— INTERSTATE COMMERCE — TAX UPON GOODS AR- 
RIVED IN STATE AS THEIR DESTINATION.—The terms 
“imports” and “exports” in that clause of theConstitu- 
tion which says that ‘‘no State shall, without the con- 
sent of Congress, lay any imposts or duties upon im. 
ports or exports,’’ has reference to goods brought 
from or carried to foreign countries alone, and not to 
goods transported from one State to another. Where 
a general tax is laid uponall property alike, it cannot 
be construed as a duty on exports when falling upon 
goods uot then intended for exportation, though they 
should happen to be exported afterward. It is the 
settled doctrine of the United States Supreme Court 
at this day that a State can no more regulate or im- 
pede commerce among the several States than it can 
regulate or impede commerce with foreign nations. 
But the imposition of a general tax upon goods from 
another State, arrived in the taxing State as their 
place of destination, is not aregulation of commerce 
with the objectionable effect. The power to regulate 
commerce among the several States is granted to Con- 
gress in terms as absolute as isthe power to regulate 
commerce with foreign nations. If not in all respects 
an exclusive power; ifin the absence of congressional 
action, the States may continue to regulate matters of 
local interest only incidentally affecting foreign and 
interstate commerce, such as pilots, wharves, harbors, 
roads, bridges, tolls, freights, etc., still according to 
the rule laid down in Cooley v. Board of Wardens of 
Philadelphia, 12 How. 319, the power of Congress is 
exclusive wherever the matter is national in its char- 
acter, or admits of one uniform system or plan of 
regulation; and is certainly so far exclusive that no 
State has power to make any law or regulation which 
will affect the free and unrestrained intercourse and 
trade between the States, as Congress has left it, or 
which will impose any discriminating burden or tax 
upon the citizens or products of other States, coming 
or brought within its jurisdiction. Alllaws and 
regulations are restrictive of natural freedom to some 
extent, and where no regulation is imposed by the 
government, which has the exclusive power to regu- 
late, it is an indication of its will that the matter shall 
be left free. So long as Congress does not pass any 
law to regulate commerce among the several States, it 
thereby indicates its will that that commerce shall be 
free and untrammelled; and any regulation of the sub- 
ject by the States is repugnant to such freedom. This 
has frequently been laid down as law in the judgments 
of this court. In Welton vy. State of Missouri, 91 U. 
S. 282, Mr. Justice Field, speaking for the court, said: 
* The fact that Congress has not seen fit to prescribe 
any specific rules to govern interstate commerce does 
not affect the question. Its inaction on this subject, 
when considered with reference to its legislation with 
respect to foreign commerce, is equivalent toa decla- 
ration that interstate commerce shall be free and un- 
trammelled.’’ This was said in a case where plaintiff 
in error had been convicted of selling goods without a 








license under a law of the State of Missouri, which 
prohibited any person from dealing as a peddler with- 
out license, and which declared that a peddler was one 
dealing in goods or wares ‘not the growth, produce, 
or manufacture of this State (Missouri), by going 
from place to place to sell the same.’’ Tothe same 
purport, and on the same subject generally, see Gib- 
bons v. Ogden, 9 Wheat. 209; License cases, 5 How. 
575, 592, 594, 600, 605; Passenger cases, 7 id. 407, 414,419, 
445, 462-464; Crandall v. Nevada, 6 Wall. 35, 41-49; 
Paul v. Virginia, 8 id. 168, 182-184; Ward v. Maryland, 
12 id. 418, 430, 481; State Tax on Railway Receipts, 15 
id. 293; The Lottawanna, 21 id. 581; Henderson y. 
Mayor of New York, 92 U. 8S. 259; Sherlock v. Alling, 
93 id. 99; Railroad Co. v. Husen, 95 id. 465; Cook vy. 
Pennsylvania, 97 id. 566; Guy v. Baltimore, 100 id. 434; 
Tiernan v. Rinker, 102 id. 123; Packet Co. v. Catletts- 
burg, 105 id. 559; Transportation Co. v. Parkersburg, 
107 id. 701; and see Moran v. New Orleans, 112 id. 69. 
In the case of Railroad Co. v. Husen, 95 U.S. 469, in 
which another law of the State of Missouri came up 
for consideration, which declared that no Texas, Mexi- 
can, or Indian cattle should be driven or otherwise 
conveyed into the State, between the first of May and 
first of November, unless carried through the State in 
cars, without being unloaded, this court, through Mr. 
Justice Strong, said: ‘It seemed bardly necessary to 
argue at length that, unless the statute can be justi- 
fied as a legitimate exercise of the police power of the 
State, it is a usurpation of the power vested exclusively 
in Congress. It isa plain regulation of interstate com- 
merce, a regulation extending to prohibition. What- 
ever may be the power of a State over commerce that 
is completely internal, it can no more prohibit or 
regulate that which is interstate than it can that 
which is with foreign nations.” In short it may be 
laid down as the settled doctrine of this court, at this 
day, that a State can no more regulate or impede com- 
merce among the several States than it can regulate or 
impede commerce with foreign natious. Brown v. 
Houston. Opinion by Bradley, J. 

(Decided May 4, 1885.] 


———— > —_—_____ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

TELEGRAPH COMPANIES—EXCLLSIVE PRIVILEGES— 
CONTRACT AGAINST PUBLIC POLICY.—A contract be- 
tween a telegraph company and a railroad company, 
by which it is attempted to give an exclusive right to 
the former to build and operate a telegraph line over 
the lines and right of way of the railroad company, and 
by which the railroad company agrees to discriminate 
in the carriage and rates of freight against competing 
telegraph companies, being against public policy, is 
absolutely nul! and void Cir. Ct., E. D. Louisiana, 
Oct. 24, 1884. Baltimore & Ohio Tel. Co. v. Western 
Union Tel. Co. Opinion by Pardee, J. 


CORPORATIONS—REDUCTION OF CAPITAL STOCK.— 
Under the laws of Louisiana authority to increase the 
capital stock of a corporation must be express. Asthe 
Constitution and laws of Louisiana provide for the 
increase of the capital stock, but are silent as toa de 
crease, the power to reduce the stock of a corporation 
was intentionally denied. It is well-settled corpora- 
tion law, *‘ that a corporation has no implied author- 
ity to alter the amount of its capital stock where the 
charter has definitely fixed the capital at a certain 
sum. The shares of a corporation can neither be in- 
creased nor diminished in number, or in their nominal 
value, unless this be expressly authorized by the com- 





*Appearing in 24 Federal Reporter. 
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pany’s charter.”” Mor. Priv. Corp., §230. See Tayl. 
Priv. Corp., § 183; Green’s Brice’s Ultra Vires, 158; 
Grangers’ Life Ins. Co. v. Kamper, 73 Ala. 325. And 
it is understood that the same law prevails in Louisi- 
ana. While the Louisiana courts have not been called 
on to determine whether an increase or decrease of the 
capital stock of a corporation is within the scope of 
section 687 Revised Statutes, and there are few if any 
cases from sister States, the English courts have con- 
strued similar provisions against the claimed author- 
ity. In Smith v. Goldsworthy, 4 Ad. & E. (N. 8.) 430, 
it was held that a provision ‘“‘that for the better con- 
duct and management of the affairs of the company, 
it should be lawful for a special general meeting called 
for the purpose, from time to tims, toamend, alter, or 
annul, either wholly or in part, all or any of the 
clauses of the said deed, or of the existing regulations 
and provisions of the company."’ Judge Martin, speak- 
ing of the attempted reduction of the capital of the 
Planters’ Bank, says: ‘*‘ Creditors and customers have 
a claim to the preservation of the capital in its original 
integrity, for the faith of which they accept the notes 
of the institution, deposit their money, and lodge 
paper for collection. So has the public, on account of 
the advantages which the Legislature has stipulated 
the bank should afford, as a consideration for the im- 
munities and privileges which the charter confers. So 
have the stockholders, on account of the profits which 
they have aright to expect on the investments they 
have respectively made.’”’ Cir. Ct., E. D. Louisiana, 
July 2, 1885. Seignowret v. Home Ins. Co. Opinion by 
Pardee, J. 


MUNICIPAL CORPORATION — GRANT OF EXCLUSIVE 
PRIVILEGE TO STREET RAILWAYS—POWER OF KANSAS 
city, KANSAS—ELEVATED RAILROAD—INJUNCTION.— 
In 1872 the.city of Kansas, in Kansas, passed an ordi- 
nance granting to the Kansas City & Wyandotte Street 
Railway Company “the sole right, for the space of 
twenty-one years, to construct, maintain, and operate 
their railway over and along all the streets in said 
city,” subject to restrictions as to grade and condition 
of road. In 1881 the company leased to the Jackson 
County Horse Railroad Company a part of its road 
running through a certain street, and in 1883 the city 
passed another ordinance granting to the Interstate 
Rapid Transit Railway Company the right to construct 
and operate an elevated railroad through certain 
streets, including the street occupied by the Jackson 
County Horse Railroad Company, which filed a bill to 
enjoin the building of the elevated road. Held, that 
so much of the ordinance of 1872 as purported to give 
exclusive privileges to the lessor or to complainant 
was beyond the powers vested in the city of Kansas 
and void, and that complainant had no right to chal- 
lenge the validity of the ordinance of 1883, or to re- 
strain defendant from building its road. Decided 
cases on this question are few in number, yet these all 
speak one voice. In Davis v. Mayor, 14 N. Y. 506, it 
appeared that the city council had passed a resolution 
granting to a company the privilege of constructing 
and maintaining for a term of years astreet railroad 
in Broadway in the city of New York. The city had 
simply the general supervision and control of streets, 
as inthe case at bar. The Court of Appeals held the 
resolution void; that the city had no power to make 
such a grant; and while some of the judges thought 
that the city might permit the occupation of the street 
by a street railway company, allagreed that so much 
of the resolution as purported to bind the city fora 
termof years, and thus practically divest it of full 
control over the street, was beyond the powers granted 
to it. In Cooley Const. Lim. (2d ed.) 207, it is said 


that ‘‘a corporation, having power under its charter 
to establish and regulate streets cannot, under this 





authority, without explicit legislative consent, permit 
an individual to lay down a railway in one of its 
streets, and confer privileges exclusive in their char- 
acter.” People v. Kerr, 27 N. Y. 188; State v. Gas- 
light Co.. 18 Ohio St. 262; Gas-light Co. v. Gas Co., 25 
Conn. 20; Mayor v. Railroad Co., 26 Penn. St. 355; 
Com. v. Railroad Co., 27 id. 339. Cir. Ct., D. Kansas, 
March 3, 1885. Jackson County Horse R. Co. v. In- 
terstute Rapid Transit Ry. Co. Opinion by Brewer, J. 


SHIP AND SHIPPING — ADMIRALTY JURISDICTION— 
MARITIME CONTRACTS—CHARTER-PARTY—ADMIRALTY 
LIEN—ESTOPPEL.—A charter-party is a maritime con- 
tract, and within the admiralty jurisdiction. It is 
well settled since Insurance Co. v. Dunham, 11 Wall. 
1, that all contracts having reference to maritime ser- 
vice, maritime transactions, or maritime casualties, 
are maritime contracts, and within the admiralty ju- 
risdiction of the courts of the United States. Whether 
the jurisdiction is in rem or in personam depends upon 
whether the contract imports a lien on the ship. (2) 
When the terms of an offer by cablegram were am- 
biguous, and misunderstood by the parties receiving 
and accepting the same, to the knowledge of the party 
making the offer, it was the duty of the latter to have 
at once given notice by cablegram of the misunder- 
standing, and to protest against the acceptance as 
made, and their failure to do so estopped them from 
denying the contract as made from such acceptance of 
their offer. They were silent when equity required 
them to speak. This view of the case is well sup- 
ported by authority: ‘‘ Equitable estoppel is the ef- 
fect of the voluntary conduct of a party, whereby he 
is absolutely precluded, both at law and in equity, 
from asserting rights which might have otherwise ex- 
isted, either of property, of contract, or of remedy, as 
against another person who has in good faith relied 
upon such conduct, and has been led thereby to change 
his position for the worse, and who, on his part, ac- 
quires some corresponding right, either of property, of 
contract, or of remedy.” Pom. Eq. Jur., § 804 and 
note. See also id., § 805, where silence is recognized 
as conduct to work an estoppel, as well as language 
and acts. See further, 2 Pars. Cont. 499; Story Ag., § 
74, tit. 4, ch. 2, §2, Civ. Code La.; Commercial Bank v. 
New Orleans, 17 La. Ann. 190; Kerr Fraud & Mis. 409; 
Bigelow Estop. 502, in relation to Hope v. Lawrence, 50 
Barb. 258; Gregg v. Wells, 10 Ad. & El. 90; Cornish v. 
Abington, 4 Hurl. & N. 549; Benj. Sales, 39; Pollock 
Cont. 420; Leather Cloth Co. v. Hieronimus, L. R., 10 
Q. B. 140. Cir. Ct., E. D. Louisiana, June 12, 1885. The 
Alberto. Opinion by Pardee, J. 


ee ed 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

WILL—DEVISE IN TRUST—POWER OF SALE.—‘‘ The 
remaining one-third part of said residuary (estate) I 
give, devise and bequeath unto my said nephew, 
William Ames, in trust for the uses and purposes fol- 
lowing, thatis to say: The said trustee shall collect 
and receive all the rents, dividends, profits and in- 
come that may arise or accrue from or out of said one- 
third part, and the same from time to time in his own 
discretion apply and appropriate for the sole use and 
benefit of my said sister, Candace C. Carrington, for 
and during the term of her natural life; hereby au- 
thorizing and empowering my said trustee in his dis- 
cretion, and if shall at any time deem it wise and ex- 
pedient, to apply and appropriate the whole or any 
portion of the body or capital of said one-third so held 
in trust as aforesaid, to the use and benefit of my said 


*To appear in 15 Rhode Island Reports. 
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sister, Candace during her life-time. And upon the 
decease of my said sister, Candace, I hereby direct my 
said trustee to assign, transfer and convey the said 
one-third part of my residuary estate, or such portion 
thereof as shall remain in his hands, unto the children 
of my said sister, Candace, or their descendants, in 
equal portions, share and share alike, to have and to 
hold the same unto them, their heirs and assigus for- 
ever.”’ Held, that Ames took as trustee a fee-simple, 
with power to sell and to convey the fee. Express au- 
thority to sell is not here given to the trustee, but ex- 
press authority is not requisite in cases where it is 
necessarily implied. The rule is clearly stated in 2 
Perry on Trusts, § 766. ‘‘ No particular form of words 
is necessary to create a power of sale. Any words 
which show an intention to create such a power, or 
any form of instrument which imposes duties upon a 
trustee that he cannot perform without a sale, will 
necessarily create a power of sale in the trustee.’’ See 
also Hill. on Trustees, *471, and cases cited; 1 Sugden 
on Powers, *513. The defendant suggests that ‘* body”’ 
and “ capital’? seem to be used synonymously, and 
that capital indicates personal rather than real estate. 
Undoubtedly the word ‘capital’’ is more frequently 
used with reference to personal property, e. g. with 
reference to the capital stock of a corporation or the 
business fund ofafirm. Yet in either of these cases 
it may, and often does, include real estate. In New 
Haven v. City Bank, 31 Conn. 106, the term “ capital 
stock’ was held to include both real and personal es- 
tate. The word *‘ capital ’’ suggests personalty because 
it presents to the mind a sum of money which is the 
equivalent for other forms of property. We cannot 
restrict its meaning to this use nor say that. Ames v. 
Ames. Opinion by Stiness, J. 

{Decided May, 9, 1885.] 


While proceedings were pending against A. and B., 
copartners, for the appointment of a receiver of their 
property under Pub. Stat. R. I., ch. 227, § 12, ‘Of 
proceedings in insolvency,’’ A. made an assigument of 
his individual property to C. The receiver after his 
appointment petitioned the court foran order upon 
A. and C. requiring them to join ina conveyance to 
him of the assigned realty and to transfer to him the 
assigned personalty. Held, that the assignment was 
subject to the doctrine of lis pendens, and that the 
petition of the receiver should be granted. The de- 
feudants contend that he hada right notwithstand- 
ing the pendency of said proceedings to convey his 
property in this, or in any other way that he saw fit; 
and that to hold to the contrary would result in a great 
hardship to the persons against whom such proceed- 
ings are commenced, by suspending all business trans- 
actions, and tying up all of their property until a final 
decree should be made in the proceedings. If the de- 
fendants’ position is tenable it is practically within 
the power of a defendant to render any proceedings 
against him under this statute entirely nugatory. For 
he has only to dispose of the property which the credi- 
tors are seeking to reach, by making some sort of con- 
veyance thereof, pending the proceedings against him, 
and thereby leaves absolutely nothing for the final de- 
cree to operate upon. This would be at once a fraud, 
both upon the creditors and upon the law. It would 
be allowing creditors to pursue the shadow only, while 
the real thing sought would constantly elude their 
grasp. We think that the position taken by the de- 
fendants is untenable, and that the doctrine of lis 
pendens is clearly applicable to the proceedings, 
namely, that the voluntary alienation of property 
pending a suit, by a defendant therein, is not permit- 
ted to affect the rights of the parties to the suit. And 
also that every person purchasing pendente lite is 
treated as a purchaser with notice, aud is subject to 








all the equities of the persons under whom he claims 
in privity. Murray v. Lylburn, 2 Johns. Ch. 441, 445; 
Brightman v. Brightman, 1 R. I. 112, 119; Sedgwick 
vy. Cleveland, 7 Paige, 287; Norton v. Birge, 35 Conn. 
250 and cases cited; Harmon v. Byram’s Adm’r, 11 W. 
Va. 511; Murray v. Ballou, 1 Johns. Ch. 565, 577, 581; 
Lawrence v. Lane, 9 Ill. 354; Kern v. Hazlerigg, 11 
Ind. 443. See also Story Eq. Plead., §3 156, 351; 1 
Story Eq. Juris., § 406. Arnold v. Providence Lum- 
ber Co. Opinion by Tillinghast, J. 
[Decided May 9, 1855. | 

On the concave side of a slight curve in a highway 
were three posts, the curve making the middle post 
stand out somewhat beyond the line of the other two 
posts. The horse of a traveller driving along the high- 
way was frightened by ateam behind, the traveller 
was injured by a collision with the middle post, and 
sued the town for damages, charging that the high- 
way was left in a dangerous state by the town authori- 
ties. Held, that whether the town was negligent in 
allowing the post to stand was a question for the jury. 
It is not enough that there was ample room for travel 
within the post if the post was so situated with refer- 
ence to the general course of travel as to be danger- 
ous and require unusual precaution. Snow v. Inhabit- 
ants of Adams, 1 Cush. 443; Chamberlain v. Enfield, 
43 N. H. 356; Cassedy v. Stockbridge, 21 Vt. 391; Wil- 
ley v. Portsmouth, 35 N. H. 304. Indeed a post may 
be a dangerous defect even when it is entirely out of 
the limits of the highway. Coggswell v. Inhabitants 
of Lexington, 4 Cush. 307; Warner v. Holyoke, 112 
Mass. 362; Hayden v. Inhabitants of Attleborough, 7 
Gray, 338. In Macomber v. City of Taunton, 100 Mass. 
255, cited for the town, it did not appear that the post 
which caused the accident protruded beyond the 
others or that there was any bend in the road, and the 
court moreover which sustained the nonsuit, seems to 
have been a good deal influenced by a Massachusetts 
statute which expressly provided that in the towns 
the owners of adjoining land and in the cities the mu- 
nicipal authorities might construct sidewalks, indi- 
cating their width by trees, posts, or curbstones, set 
at reasonable distances apart, or by a railing erected 
thereto.”’ It does not appear that the person who 
came up behind the plaintiff was in any fault or that 
the plaintiff was at fault in his driving, and the mere 
fact that the plaintiff's horse broke into a quiet trot, 
or even into arun, would not necessarily defeat the 
plaintiff's right to recover, if the horse did not escape 
his control or started from it only for the moment. 
Stone v. Inhabitants of Hubbardston, 100 Mass. 49; 
Babson & Hartwell v. Inhabitants of Rockport, 101 
id. 93. (2) The surveyor of highways was called as 
a witness for the defense, and stated that he thought 
the position of the post did not make it dangerous. In 
cross-examination he was asked if he did not after the 
accident remove the post. Held, that the question 
was admissible in cross-examination to show that his 
conduct was inconsistent with his expressed opinior. 
(3) Another highway surveyor was called for the de- 
fense and asked whether in his opinion as an expert 
the highway was safe, convenient and in good repair. 
Held, that his evidence was rightly excluded, the 
question of the highway defect being one of plain fact 
for the jury, not one of expert skill. Yeaw v. Williams. 
Opinion by Durfee, C. J. 
[Decided May 15, 1885.] 





IOWA SUPREME COURT ABSTRACT. 
MORTGAGE—ADVERSE POSSESSION — FORECLOSURE— 
PERSONAL JUDGMENT AGAINST ADMINISTRATOR.— It 
must be regarded as the settled rule of this State, 
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which is in accord with the current of decisions else- 
where, that a mortgagor, or the grantee of the mort- 
gagor, or a subsequent incumbrancer, in possession of 
land, does not hold adversely to the mortgagee. Green 
yv. Turner, 88 Lowa, 112; Gower v. Winchester, 33 id. 
303; Crawford v. Taylor, 42 id. 260. This doctrine, we 
believe, is in accord with the decisions of other courts. 
Jamison v. Perry, 38 id. 14, distinguished. (2) A per- 
sonal judgment against the administrator of a de- 
ceased mortgagor is erroneous; but where the dece- 
dent would be personally liable fora deficiency after 
sale of the land, a judgment for deficiency may be 
rendered against the administrator in his representa- 
tive capacity. Hodgdon v. Heidman. Opinion by 
Beck, C. J. 

(Decided July 22, 1885.] 


MECHANIC’s LIEN—MORTGAGE—ATTACHMENT--CODE 
IowA, §§ 2133, 2135. Between November 9, 1882, and 
April 3, 1883, ©. furnished B. material that was used in 
the erection of a building. On July 3, 1883, C. filed his 
statement in the clerk’s office to preserve a mechan- 
ic’s lien. On October 20, 1882, B. executed to S. a deed 
of trust to secure an existing debt. On June 4, 1883, 
P. brought suit by attachment against B., and the 
property was seized upon a writ issued in the case, and 
a judgment was subsequently rendered. Held, that 
the mechanic’s lien was prior to the liens of the deed 
of trust or the attachment. The court below doubtless 
attempted to conform its decree to the requirements 
of section 9, chapter 100, Acts Sixteenth General 
Assembly (Miller’s Code, § 2135, p. 4). We have had 
occasion heretofore to interpret and apply this statute. 
See German Bank vy. Schloth, 59 Iowa, 316. We 
held in that case that additions to a building which 
became a part of the realty are subject to a mort- 
gage, as against a subsequent mechanic’s lien. We 
based this conclusion upon the construction of section 
9, chapter 100, Acts Sixteenth General Assembly 
(Miller’s Code, § 2135, p. 9), holding that the last sen- 
tence had the force of a proviso limiting the applica- 
tion of the provision, without being directly contrary 
to its purview. We had occasion then to remark upon 
the obscurity of the statute, and its capability for ad- 
verse constructions. It now appears no plainer to us, 
and no more capable of a satisfactory construction, 
than it did when we considered it in German Bank v. 
Schloth, supra. Itis one of afew statutes found in 
the legislation of the State which fail to express with 
satisfactory clearness the legislative intention. The 
courts in such cases enforce the express language of 
the statute, if it can be understood, presuming that 
the legislative intention was in accord therewith. It 
is useless to discuss the provision in order to vindicate 
our conclusions expressed in the case just mentioned. 
The obscurity of the provision in question makes it 
certain that no construction which can be adopted 
will be free of doubt. The one we adopt has the ad- 
vantage of being in accord with the express language 
of a proviso found in the section. It cannot be doubted, 
that if this section does not stand in the way, a prior 
mortgage will prevail against a subsequent mechanic’s 
lien for buildings or improvements which become a 
part of the realty. Under the plain language of the 
section, it is obvious that the same rule applies alike 
to improvements, betterments, or additions to build- 
ings, and to new and independent structures. It can- 
not be questioned that the building for which the ma- 
terials were furnished by plaintiffs did become a part 
of the real estate. They are therefore subject to the 
mechanic’s lien, under the rule of German Bank v. 
Schloth. Curtis v. Broadwell. Opinion by Beck, C. J. 
[Decided July 22, 1885.] 

HOMESTEAD — CONTRACT TO SELL — WIFE NOT A 
PARTY—SPECIFIC PERFORMANCE — DAMAGES — CODE 





Iowa, §§ 1990, 2000.—A., the owner of a farm of 3820 
acres, upon which he and wife resided as their home- 
stead, suld the farm and received $4,000 in part pay- 
ment, with which he purchased other property, which 
he occupied as his homestead. Before going into 
actual occupancy of the last tract, he entered intoa 
written contract, to which his wife was nota party, to 
sell and convey the land to B. B. never paid any 
thing under this contract, but sought a specific per- 
formance thereof. Held, that the land was A.'s home- 
stead, and that the contract, being void, could not be 
specifically enforced, nor could B. recover damages 
for a breach thereof. Ifthe property in controversy 
was the homestead of defendant and his wife at the 
time of the execution of the contract with plaintiff, it 
is of no validity. Was the property involved in this 
action plaintiff's homestead when the contract was ex- 
ecuted? Plaintiff had determined to change his place 
of residence, to sell his old homestead and acquire a 
new one. This the statute authorized him todo. See 
Code, § 2000. The law would secure to him a reason- 
able time in which to make the change, to purchase 
the new homestead, and move into it. The acts of 
purchasing the new homestead and moving into it 
could not be simultaneous. After the purchase he 
would be allowed a reasonable time to make the 
change, and remove his family to his new home. It is 
plain that during the time intervening between the 
purchase of the new house and the moment of its 
actual occupation by plaintiff, it was his homestead, 
he had parted with his old home and bought a new 
one. If the homestead rights did not attach upon the 
purchase, and creditors or others could, upon contract 
of the husband, wrest it from the wife and family, it 
would be impossible for a change in the homestead to 
be made without the wife exposing to hazard her 
homestead rights. But this the law will not permit, 
for the statute which authorizes the change of home- 
stead does not contemplate that, by attempting to ex- 
ercise the rights conferred by it, the homestead itself 
may be lost. In support of these views, see Robb v. 
McBride, 28 Iowa, 386; Benham v. Chamberlain, 39 id. 
358; Neal v. Coe, 35 id. 407; State v. Geddis, 44 id. 
5387; Furman v. Dewell, 35 id. 170; Sargent v. Chub- 
buck, 19 id. 88; Pearson v. Minturn, 18 id. 36. There 
is language found in Elston v. Robinson, 23 Lowa, 208, 
to the effect that the occupancy of property is essen- 
tial to impress upon it the character of a homestead, 
and that a mere intention, subsequently carried out, is 
not sufficient to protect it from creditors. The lan- 
guage of the decision is broader than the facts de- 
manded, which were to the effect that the home 
claimed to be the homestead was in process of con- 
struction for about a year, and was not actually oc- 
cupied for nearly a year after it was erected. It was 
held that the owner did not hold a homestead in it 
during this period. Of course, the mere intention to 
occupy a house when constructed, or to acquire a house 
which shall in the future be occupied as a homestead, 
is avery different thing from the intention at the start 
to change the homestead, accompanied by the inabil- 
ity to occupy the new house at once after the inten- 
tion to change is formed, and the property which is to 
constitute the new homestead is acquired. The Dis- 
trict Court held that the specific performance of the 
contract in suit could not be enforced, but awarded 
damages against defendant. We think, under the 
plain language of the statute (Code, § 1990), the con- 
tract is invalid, and defendant incurred no liability 
thereon. It is declared in the section just cited that a 
conveyance forthe sale of a homestead, unless the 
wife concurs in and signs it, “is of no validity.’’ De- 


fendant bound himself to execute a conveyance 
which, under the law, would have been void. Surely 
plaintiff cau recover uo damages for the failure of de- 








260 


THE ALBANY LAW JOURNAL. 








fendant to execute a void deed. But if the contract 
is to be regarded as a conveyance, it is equally plain 
that defendant is not liable for damages thereon, for 
the reason that it is void. It will be remembered that 
the plaintiff paid defendant nothing under the con- 
tract. Plaintiff holds no such equity asacreditor. He 
has lost nothing by the contract. He is simply en- 
deavoring to recover against defendant upon a con- 
tract which the law declares is void. He was bound 
to take notice of the fact that the property was pur- 
chased for a homestead, and it is not made to appear 
that, through fraud or concealment, he was induced 
to enter into the contract, or part with money, prop- 
erty, or any right. Wereach the conclusion that he 
cannot recover damages against plaintiff upon the con- 
tract. These views are supported by Barnett v. Men- 
denhall, 42 Lowa, 296; Donner v. Redenbaugh, 61 id. 
269; and Yost v. Devault, 9N. W. Rep. 64. Cowgell 
v. Warrington. Opinion by Beck, C. J. 

[Decided July 22, 1885.] 

—»____ 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


MALICIOUS PROSECUTION—PROBABLE CAUSE—WHAT 
CONSTITUTES.—Probable cause upon which to found a 
prosecution exists only where there is such a state of 
facts as would leadaman of ordinary caution and 
prudence to believe and entertain an honest and 
strong persuasion that the person is guilty. No mere 
suspicion, nor even a strong belief of guilt arising 
from the character of the accused, his habits, or coun- 
tenance, can be admitted as a justification. Holburn 
v. Neal, 4 Dana, 120, followed. That the accused was 
with others in a storeroom when the prosecutor laid 
his pocket-book on the counter, and was sitting near 
the counter, that the prosecutor was informed that 
the accused once stole a boat, and was urgently ad- 
vised by one of those present to prosecute him, does 
not constitute probable cause upon which to found a 
prosecution. Mere general reputation will not alone 
constitute probable cause; fora prudent man in insti- 
tuting an important criminal prosecution would ordi- 
narily look further and inquire for testimony. He 
should know something more than a mere vague gen- 
eral report of guilt. A prosecutor should have infor- 
mation with such directness and certainty as to gain 
credit with prudent men of the existence and suscep- 
tibility of proof of such facts as show guilt, or which 
upon proper advice he supposed would constitute 
guilt. Barron v. Mason, 31 Vt. 189; Bernar v. Dun- 
lap, 13 Nor. 829, distinguished. Stier v. Labar. Opin- 
ion by Trunkey, J. 

[Decided April 15, 1885.] 

CONDITIONAL SALE—BAILMENT—PAROL EVIDENCE 
TO VARY WRITTEN CONTRACT.—Where by a written in- 
strument A. agreed to sell eighteen weaving looms to 
B. for the sum of $2,100, to be paid in four install- 
ments of $525 each, delivery to be made immediately 
at B.’s mill for use in his business; upon payment of 
each installment a bill of sale to be executed and de- 
livered for the amount thereof; the looms to remain 
the property of A. until paid for; B. covenanting to 
insure them in A.’s name,and not to remove them 
without his consent, and in default of payment there- 
for, or of performance of every covenant, to return 
them to A. Held, that this amounted to a conditional 
sale of the looms,and was void as to creditors of B. 
Where ianguage in a written agreement is neither 
doubtful nor ambiguous, evidence will not be admit- 
ted to show that a different meaning was intended 
than that to be derived from the words themselves. 
{In principle the case is not distinguishable from Haak 
v. Linderman, 14 P. F. Smith, 499; Stadtfeld v. 
Huntsman & Co., 11 Nor. 53; Brunswick and Balke 








Co. v. Hoover, 14 id. 508, and several other cases. 
The agreement, which in the first place was construed 
to be a conditional sale, was as follows: *‘ Haak doth 
covenant and hath sold and doth agree to deliver to 
Palm acertain horse-car, for which Paim agrees to 
pay $600 (in specified installments). The said Haak 
reserves the right from said car until fully paid, but 
said Palm shall have the use of said car from this date. 
Should said Palm fail to comply with this agreement, 
the said Haak shall have the right to take the said car 
from said Palm as his property, and said Palm will 
forfeit the amount paid on said agreement.’ The 
agreement in Stadtfeld v. Huntsman & Co., supra, was 
of similar import. The defendants in error agreed to 
sell household furniture to Carpenter, who receipted 
for the same, and agreed to pay not less than five dol- 
lars per week until the price agreed upon was paid; 
the goods “to be and remain the property of Hunts- 
man & Co., subject to removal by them or their order 
upon ” his failure to make either of the weekly pay- 
ments. Carpenter having received the furniture un- 
der this agreement, afterward sold it to Stadtfeld, an 
innocent purchaser, without notice. In an action of 
replevin brought by Huntsman & Co. against him, we 
held that the transaction between Huntsman & Co. 
and Carpenter was not a bailment, but a conditional 
sale, fraudulent and void as to creditors and innocent 
vendees of the latter. In Brunswick aud Balke Co. vy. 
Hoover, supra, the transaction was substantially a 
sale of billiard tables upon credit, accompanied witha 
lease thereof as security for the payment of the price. 
It is there said: “Such a contract, while good be- 
tween the parties, will not keep creditors at bay. It 
is worthless as to them. There is no priticiple of law 
better settled in Pennsylvania than that a sale and 
delivery of personal property, with an agreement that 
the ownership shall remain in the vendor until the 
purchase-money is paid, enables creditors of the ven- 
dee to seize and sell the same for the payment of his 
debts.’’ It would be a needless labor to cite the nu- 
merous cases in which the doctrine has been asserted. 
Some of the authorities relied on by plaintiff are ad- 
mittedly close cases; and while in some respects they 
resemble the one at bar, they are distinguishable from 
it. In Rowe v. Sharp, 1P. F. Smith, 27, and Enlow v. 
Klein, 29 id. 488, both of which are on the border, the 
doctrine of bailment was carried to its extreme limit. 
Upon the facts peculiar to those cases respectively,they 
are doubtless decided correctly, but any further advance 
in the same direction would be unwarranted. In Ed- 
wards v. Stranghellan, 15 Week. Notes Cases, 22,Ward 
obtained possession of the hotel furniture by virtue of 
the lease, and as is there said: “ The subsequent pro- 
vision for asale could not alter the character of that 
possession, or change the nature of the contract result- 
ing from it. His possession being originally under the 
lease, determined the character of the transaction and 
fixed it, in the outstart, as a bailment; and as he never 
complied with the conditions of the contract, under 
which alone he could have acquired title, the matter 
remains throughout as it began, a bailment.” The 
principles underlying bailments and conditional sales, 
and by which every such agreement must be tested in 
determining to which class it belongs, are so fully and 
clearly stated in the case last cited that repetition is 
unnecessary. Whenever it appears from the contract 
between the parties that the owner of personal prop- 
erty has transferred the possession thereof to another, 
reserving to himself the naked title thereof, solely for 
the purpose of securing payment of the price agreed 
upon between them, the contract is necessarily a condi- 
tional sale, and not a bailment; and while it is perfectly 
good as between the parties themselves, it is worthless 
as to creditors and bona fide purchasers from the trans- 
feree without notice. Forrest v. Nelson Bros. & Co. 
Opinion by Sterrett, J. 
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CURRENT TOPICS. 





URING September two venerable and widely 
known lawyers of this State died. Henry R. 
Selden, of Rochester, died on the 18th ult., aged 
eighty. He was born in Connecticut. He and his 
brother, Samuel S., studied law in the office of the 
late Judge Addison Gardiner. From 1851 to 1854 he 
was reporter of the Court of Appeals, issuing vol- 
umes five to ten, inclusive, and subsequently a small 
volume of addenda known as Selden’s Notes. He 
was an admirable reporter, and until very recently 
it has seemed to be a custom born of courtesy 
to cite his reports and Judge Comstock’s by the 
reporter’s names. These two reporters knew how 
to construct a head-note, and their successors might 
well have studied their work. In 1862 Mr. Selden was 
appointed chief judge of the court on the retire- 
ment of his brother Samuel, but he took his seat 
asa side judge, leaving the chief judgeship to be 
filled by Judge Denio, who would have succeeded 
under the Constitution of 1846. He continued 
there three years. His opinions are contained in 
volumes 25 to 31 of the New York Reports, and 
are most excellent examples of learning, of mental 
vigor, and of judicial writing. In 1856 he was 
elected lieutenant-governor of the State, with John 
A. King as governor. He was a member of the 
National convention that nominated Lincoln in 
1860, and was strongly in favor of Seward. It is 
said that he was offered the vice-presidency, but 
declined it, and suggested the name of Hamlin. 
He was early interested in telegraphy with Morse, 
and assisted in forming a company operating from 
Harrisburg to Lancaster, Pennsylvania, out of which 
sprang the Western Union Company. He had been 
in feeble health for some years, and abandoned 
practice six years ago. His dignity, purity and 
great learning are familiar to the lawyers of our 
State, and his work as a reporter and a judge has 
rendered him famous in other States. He will al- 
ways be ranked among the leading lawyers of our 
State, one of the not very numerous body worthy 
the often-used but seldom deserved appellation of 
jurist. 


Arphaxed Loomis, of Little Falls, died on the 
15th ult., in his 88th year. He also was born in 
Connecticut. He suffered through life from deaf- 
ness, but he had a career of usefulness and honor. 
He held several offices, including membership of 
the judiciary and ways and means committees in 
the Assembly, but the most prominent among them 
was his membership of the Constitutional Conven- 
tion of 1846, in which he was on the committee of 
the judiciary. As an outgrowth of this he was ap- 
pointed on the original Code commission with David 
Graham and David Dudley Field, and although his 
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name has been nearly lost sight of in the superior 
brilliance and vast reputation of his chief coadjutor, 
yet it is due to his memory to record that he did 
useful and judicious service in this great work, the 
most beneficial to mankind in the whole history of 
modern law. He had led a retired life for many 
years, but continued to the last interested in 
promoting the prosperity of his town and neigh- 
borhood. 


‘*In Ogden, Utah, a curfew law has been adopted. 
The bells are sounded at eight or nine P. M., accord- 
ing to the season, and after that hour boys or girls 
under sixteen years of age, unless accompanied by a 
parent, a guardian or a friend, or provided with a 
permit, are liable to arrest for misdemeanor. A 
similar law is in operation in Sacramento, Marys- 
ville and Colusa, California, and in Reno, Nevada.” 
The foregoing we cull from some newspaper. A 
‘* cover-fire ” law for prohibiting boys and girls from 
running the streets after eight or nine o’clock would 
be a curiosity, but really we cannot see what misde- 
meanor there is in being a boy or girl after eight or 
nine, even if not accompanied by a parent, guardian 
or fricad, or furnished with a permit. We do not 
understand that youthful existence is not to be toler- 
ated unless the aforesaid companions are present, 
or unless there is municipal permission for it. 
What a harsh thing it is to allow the minions of the 
law to enter a home at an hour when good boys and 
girls ought to be asleep, and if their parents or 
guardians happen to be out at sewing-society or 
prayer-meeting, or ‘‘at the post-office,” to snatch 
these young innocents away for ‘‘ misdemeanor! ” 
Perhaps the law really is to prohibit these imma- 
ture persons from frequenting the streets unchaper- 
oned or unauthorized. But even then it might be 
easily evaded. A convenient ‘‘friend” might 
readily be found. A boy of fifteen might find a 
girl of the same age for his ‘‘ friend,” and the two 
might roam around and bite their thumbs at the 
guardians of the law. Such Paul and Virginia 
friendship would be beautiful to contemplate, and 
if persevered in might ripen into something warmer. 
But for ourselves we shall keep away from Ogden, 
Sacramento, Marysville and Colusa, for we don’t 
want to be arrested for youthfulness before we have 
time to pick up a ‘‘ friend.” 


The variety and novelty of the subjects on which 
modern judges are called to adjudicate is illustrated 
in the current number of the American Law Regis- 
ter, which contains the following decisions: That a 
telephone company must afford equal facilities to 
all; that a telegraph company may limit its liability 
for unrepeated messages; that an administrator may 
not recover damages for the mutilation of the 
corpse of his intestate by the negligence of a rail- 
road, but he may for the destruction of its apparel; 
that pupils of a common school may not be required 
to bring in the firewood. This number also con- 
tains an exhaustive and excellent article on Judicial 
Notice, by H. Campbell Black. 
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They have some vigorous judicial writers down 
in Georgia, although not quite so ‘‘fine” as in 
Louisiana. In a case in 71 Georgia, Blandford, J., 
speaking of dealings in ‘‘ cotton futures ” observes: 
‘‘A betting on a game of faro, brag or poker can- 
not be more hazardous, dangerous or uncertain. 
Indeed, it may be said that these animals are tame, 
gentle and submissive, compared to this monster. 
The law has caged them and driven them to their 
dens; they have been outlawed, while this fero- 
cious beast has been allowed to stalk about in open 
mid-day, with gilded signs and flaming advertise- 
ments, to lure the unhappy victim to its em- 
brace of death and destruction.” A wild beast 
stalking about with gilded signs and flaming 
advertisements suggests the idea that they must 
have had to put ‘‘salt on its tail,” in order 
to affix the signs, etc. Chief Justice Jack- 
son (evidently descended from ‘‘ Old Hickory”), 
in a case in the same volume, remarking on 
investments for infants, says: ‘‘ And while courts 
of equity take no part in the choice of meat 
and drink, and suffer men to swill lager beer to the 
utmost capacity of stomachs, however capacious, 
interposing only when, by reason of stupor from 
the effects of continuous potations, an unhappy ine- 
briate may be defrauded out of money or other 
property, yet they are not so desperately enamored 
of the Dutch viand themselves as to lay the heavy 
hand of an injunction to restrain an executor from 
selling the bonds of an infant on a lager beer com- 
pany, in order to invest the same in other and bet- 
ter securities, especially as such bonds soon fall due, 
and are no permanent investment for one of tender 
years, and as the testator’s will required the sale.” 


Our attention has just been called to a striking 
article on the ‘‘ Injustice of New Trials,” by Judge 
T. B. McFarland, of California, in the Overland 
Monthly for February last. The writer takes the 
ground that new trials are ‘‘ prolific of rank injus- 
tice, of ruinous delay, of useless expenditure of 
time and money, and of an absurd waste of energy 
by travelling ina circle, not tolerated in any other 
department of human thought or action.” He says: 
‘*The appellate court is not even compelled to de- 
cide all the points which are actually presented 
upon any one appeal. If it concludes to grant a 
new trial upon one point, it may leave — and often 
does leave — the other points in doubt until the case 
comes up on another appeal. It is evident that in 
such a proceeding the appellate court does not, as 
it should, determine whether the judgment of the 
lower court was right or wrong. It simply inquires 
whether a particular step in the advance toward 
that judgment was properly taken, and assumes 
theoretically that one false step must have led to 
ruin. It does not inquire, and cannot know, if the 
final goal of justice was reached.” The trial court, 
a new trial being awarded, ‘‘is compelled to return 
to the original starting point, and to go over all the 
long stretch of open turnpike, where beyond all 





doubt, it had correctly and safely travelled before. 
* * * Tt is like tearing a massive brick house 
down to its foundations and building it all over 
again, on account of a defect in a board partition 
in the attic.” ‘‘ why should the testimony of nine- 
teen witnesses be taken all over again because a cer- 
tain question asked of the twentieth witness was 
improperly excluded?” The remedy he suggests is 
to put the whole case into the record on appeal, and 
let the appellate court decide ‘‘ not as to the char- 
acter of some intermediate movement of the lower 
court merely, but whether the final judgment, upon 
a broad view of the whole case, was right or wrong. 
If wrong, the court should order the right judg- 
ment entered.” The writer then endeavors to an- 
swer the chief objections to this procedure, namely, 
the expense of such voluminous records, the ina- 
bility of the court of review to see and hear the 
witnesses, and the additional time required to pro- 
nounce final judgment. It is to be noticed that the 
practice which he recommends is not to be applied 
to jury cases, either civil or criminal. The result, 
he imagines, would be as follows: ‘‘If the practice 
herein suggested were adopted, the trial of a case 
in the nisi prius court would at once assume a 
gravity and importance which do not now charac- 
terize it. Parties and attorneys would know from 
the start that every movement was permanent and 
vital. Thorough preparation, both as to the law 
and the evidence, would be made, under the con- 
sciousness that there would be no chances for the 
result of slipshod work to be avoided by an entire 
new trial. All the essential facts would be hunted 
up and introduced. The law of the case would be 
fully investigated by counsel beforehand, and the 
judge would not be forced to rule on points raised 
upon the spur of the moment, about which attor- 
neys had no authorities to cite, and no arguments to 
offer. There would be no feeling that it did not 
matter much how the judgment went in the court 
below. Upon such a trial the decision would, or- 
dinarily, be as nearly correct as it is possible for the 
human mind to understand the language of the 
law, and to deduce truth from human testimony.” 
Now here is an opportunity for Judge Learned and 
Mr. Hale, who are on opposite sides of this ques- 
tion, to reiterate their views on the matter. It 
strikes us that there is a good deal of force in 
Judge McFarland’s views, 


———»—____ 


NOTES OF CASES. 





N the forthcoming volume of Hun’s Reports are 
two interesting decisions concerning the rela- 
tion of husband and wife. In Matter of Ensign, 
p. 152, it was held that a woman absolutely divorced 
from her husband for his adultery is not his 
‘‘widow” within the statute of distributions, nor 
entitled to share in his personal estate at his death. 
The court, by Haight, J., said: ‘‘Under the pro- 
visions of the statute the decree of divorce dis- 
solves the marriage. In other words, it annuls and 
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terminates the marriage. The parties are separated 
and freed from the obligations of the marriage 
contract, but the party convicted of adultery shall 
not be permitted to marry again until the death of 
the innocent party. It is contended on the part of 
the appellant that the decree of divorce was not in- 
tended to cut off or deprive the innocent party of 
her right to share in the personal estate of her 
husband. That on the death of Ensign she became 
his widow within the meaning of the statute, so as 
to entitle her to a distributive share of his personal 
estate. The authorities upon this question are ex- 
ceedingly meagre, and so far as this State is con- 
cerned the question appears to be new. Bishop, 
in his work on Marriage and Divorce (vol. 2), at 
section 705, says: ‘Coming now to consider the ef- 
fect of the dissolution of a valid marriage upon 
property rights, we must remember that the decree 
of divorce, so far from undoing the original mar- 
riage, expressly affirms it, and therefore does not 
restore the parties to their former condition, but 
places them in a new one. Consequently all trans- 
fers of property which were actually executed, 
either in law or fact, abide; for example, the per- 
sonal estate of the wife, reduced to possession by 
the husband, remains his after the divorce the same 
as before. But we shall see in subsequent sections 
that this divorce puts an end to all rights depend- 
ing upon the marriage and not actually vested, as 
dower in the wife, curtesy in the husband, and his 
right to reduce to possession her choses in action. 
When, after this divorce, the man dies, the woman 
is not his widow, and therefore no rights which the 
law gives to widows are hers.’ In the case of Wait 
v. Wait, 4 N. Y. 95, it was held that a divorce dis- 
solving the marriage contract on the ground of 
adultery of the husband, does not deprive the wife 
of her right of dower in his real estate acquired 
during the coverture. In the case of Kade v. 
Lauber, 16 Abb. Pr. (N. 8.) 288, it was held that a 
woman divorced on the ground of the adultery of 
her husband is not entitled to dower in lands of 
which he became seised after the divorce, but other- 
wise as to lands of which the husband was seised 
during the coverture and before the divorce. It 
was also held that the decree of divorce under the 
statute puts an end to the marriage; that the mar- 
riage contract is dissolved from and after the de- 
cree. These decisions are placed upon the ground 
that the inchoate right of dower becomes a vested 
interest as soon as the husband is seised, and that 
although the divorce may dissolve and terminate 
the marriage it does not take away a vested interest 
in real estate previously acquired. In the case of 
Moore v. Hegeman, 27 Hun, 68, the wife of one 
Moore brought an action for divorce on the ground 
of his adultery, and procured a judgment granting 
her a divorce, and forbidding him to marry again 
during her life. Thereafter Moore went with a 


woman to the State of New Jersey and married her, 
returning to this State after the ceremony, and con- 
The statute of New Jersey 


tinued to reside here. 





provided that all marriages where either of the 
parties shall have a former husband or wife living 
at the time of such marriage shall be invalid from 
the beginning and absolutely void, and the issue 
thereof shall be illegitimate. It was held that Moore 
had no former wife living at the time of the New 
Jersey marriage, within the meaning of the statute, 
and that the children born in this State of the sec- 
ond marriage during the lifetime of the first wife 
were legitimate. Barnard, P. J., in delivering the 
opinion of the court, says: ‘The rule probably now 
is that the divorce severs entirely the marriage rela- 
tions. The divorced wife is no longer wife, either for 
dower or distribution in the divorced husband’s 
real or personal property.’ In the case of Van 
Voorhis v. Brintnall, 86 N. Y. 18; 8. C., 40 Am. 
Rep. 505, a judgment of divorce had been granted 
in this State dissolving the marriage of Elizabeth 
Barker and her husband on the ground of his adul- 
tery. It also adjudged that it should not be law- 
ful for him to marry again until her death. Subse- 
quently he married another woman at the city of 
New Haven, in the State of Connecticut, during 
the lifetime of his former wife, and after such mar- 
riage he immediately returned and lived in this 
State. It was held that the marriage being lawful 
in the State of Connecticut must be recognized as 
valid in the courts of this State. In the case of the 
People v. Faber, 92 N. Y. 146; 8. C., 44 Am. Rep. 
357, it appeared that the defendant was married in 
1878. In 1881 a judgment was rendered dissolving 
the marriage on the ground of his adultery, and 
afterward during the life of the plaintiff in that ac- 
tion he married another woman in this State. It 
was held that such second marriage was in violation 
of the statute prohibiting a party convicted of adul- 
tery in a divorce action from marrying again in this 
State during the lifetime of the other party, and 
that he was guilty of the crime of bigamy. Ra- 
pallo, J., in delivering the opinion of the court, 
after quoting the statute constituting the crime of 
bigamy, says the language clearly implies that not- 
withstanding, such a person is placed in the situa- 
tion of having a husband or wife living for the pur- 
poses of the act. In the case of the Final Account- 
ing in the Estate of Samuel Webb, 1 Tuck. 372,it was 
held that where Webb was divorced from his wife by 
the Supreme Court of this State and forbidden to 
remarry during her lifetime, but went to reside in 
New Jersey and remarried there, and afterward re- 
turned to this State and died, leaving a widow and 
children of the second marriage, the second mar- 
riage was valid, and the widow and children of 
that marriage were entitled to his personal property 
to be set apart under our statutes; that the interest 
which the first wife had in her husband’s property 
had been liquidated in the shape of alimony paid 
to her under the judgment of the Supreme Court 
during the lifetime of Webb. In the case of 
Chenowith v. Chenowith, 14 Ind, 2, it was held that 
if a married woman obtains a divorce and alimony 
she has no interest as survivor in the estate of her 
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husband. Hanna, J., in delivering the opinion of 
the court, says: ‘Her marital interest as survivor 
depended upon her being his wife at the time of his 
death.’ In the case of Dobson v. Butler, 17 Mo..87, 
it was held that a woman who had been divorced 
from her husband is not, at his death, entitled, un- 
der the statute, to administration upon his estate. 
Ryland, J., in delivering the opinion of the court, 
says: ‘ That it is the opinion of the court that it is 
manifest that the provisions of the statute were for 
the benefit of the widow and family, and the widow 
therein named must have been, at the time of the 
death, the wife of the husband; that the relation 
of husband and wife must have existed between 
them up to the death; that a wife when divorced 
from her husband is not, and cannot be the widow 
contemplated in the statute of administration.’ So 
much for the authorities bearing upon the question. 
From them it appears that the wife, notwithstand- 
ing the divorce, is entitled to the inchoate dower 
interest of which she became vested during covert- 
ure. The prohibitory clause of the statute pre- 
venting remarriage of the other party still contin- 
ues the marriage to the extent that the person may 
be convicted of bigamy in case of remarriage in 
this State. But as to everything else, the tendency 
of the authorities is to the effect that the decree of 
divorce entirely dissolves and terminates the mar- 
riage relation, and that this terminates also the 
property rights of one in the estate of the other. 
* * * If the appellant’s view is correct, a man 
and wife at the age of twenty-two may be divorced; 
within five years thereafter both parties may be 
lawfully married to other persons, with the leave 
and approbation of the court; fifty years thereafter 
the husband may die; can it be that under such 
circumstances the law would recognize him as hav- 
ing two widows, each entitled toa distributive share 
in his personal estate? We think not. Such does 
not appear to us to be the policy of the law. It is 
argued that the innocent party in a divorce action 
ought not to be made to suffer for the misconduct 
of the other. Very true, and the courts and the 
Legislature have been careful to protect all of the 
vested rights of such party, but the wife has no 
vested interest in the personal estate of her hus- 
band. She is only given a distributive share on the 
death of her husband, and her becoming his widow. 
But in lieu of this the courts are permitted by the 
statute, upon granting the decree of divorce, to 
make a suitable allowance for her support, having 
regard to the circumstances of the parties.” 


In Kaufman v. Schroeffel, p. 140, it was held that 
husband and wife may not enter into partnership 
with one another. The court, by Haight, J., said: 
‘*This question has recently received consideration 
in the case of Fuirlee v. Bloomingdale, 67 How. Pr. 
292, in which it was held that such copartnership 
is not authorized by the statute, and that the com- 
mon-law disability of husband and wife to so con- 
tract together still exists. It was again considered 





in the case of Graff v. Kinney, 1 How. Pr. (N.S) 
59, in which the opposite result was reached. And 
again, in the case of Noel v. Kinney, 31 Alb. L. J. 
328, in which the decision in the case of Graff v. 
Kinney was criticised and disagreed with, and the 
decision in the former case concurred in. So far as 
we have been able to discover, the precise question 
has not been passed upon in the General Term or 
the Court of Appeals. In the case of Nash v. 
Mitchell, 71 N. Y. 199, 204; 8. C., 27 Am. Rep. 38, 
Allen, J., in delivering the opinion of the court, 
says: ‘The disabilities of a married woman are 
general, and exist at common law; the capabilities 
are created by statute, and are few in number and 
exceptional. It is for him who asserts the validity 
of a contract of a feme covert by evidence to bring 
it within the exceptions.’ In the case of Bertles v. 
Nunan, 92 N. Y. 152, 160; 8. C., 44 Am. Rep. 361, 
Earl, J., in delivering the opinion of the court, 
says: ‘The common-law incidents of marriage are 
swept away only by express enactments. The 
ability of the wife to make contracts is limited. 
Her general engagements are absolutely void, and 
she can bind herself by contract only as she is ex- 
pressly authorized to do so by statute. A husband 
still has his common-law right of tenancy by the 
curtesy,’ * * * and ‘that the common-law dis- 
ability of husband dnd wife, growing out of their 
unity of person to convey to each other, still ex- 
isted. It is believed also that the common-law rule 
as to the liability of the husband for the torts and 
crimes of his wife are still substantially in force.’ 
In this case it was held that under a conveyance to 
a husband and wife jointly, they take not as ten- 
ants in common or joint tenants, but as tenants by 
the entirety, and upon the death of either the sur- 
vivor takes the whole estate. In the case of Cole- 
man Vv. Burr, 93 N. Y. 17; 8. C., 45 Am. Rep. 162, 
it was held that the statute authorizing a married 
woman to carry on a trade or business, and to per- 
form any labor or services on her sole and separate 
account, did not absolve her from the duty to ren- 
der to her husband such services in his household as 
are commonly expected of a married woman in her 
station in life. In the case of Johnson v. Rogers, 35 
Hun, 267, this court has held that a deed made by 
ahusband to his wife directly, for a mere nominal 
consideration, passes no legal title. At common 
law, by reason of the unity of husband and wife, 
they cannot contract together a business copartner- 
ship. This disability still continues unless it has 
been changed by the statute. The question there- 
fore becomes one of construction of the statutes. 
And in such construction we must not forget the 
rule that statutes in derogation of the common 
law must be strictly construed.” (As we have sev- 
eral times recently pointed out, this holding is 
flatly in opposition to the Code, which abolishes 
the old common-law rule of construction on this 
point.) We omit the discussion on this point. The 
court conclude: ‘‘If we are correct in this reading 
of the section, it follows that a married woman 
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cannot enter into a copartnership with her husband 
and carry on a trade or business. Again, it is ar- 
gued that it has been held that a married woman 
may engage in « copartnership business with a per- 
son other than her husband, and that this construc- 
tion of the section would be in conflict with such 
decisions. This, we do not think, would neces- 
sarily follow, The married woman was disqualified 
from engaging in business by reason of the exist- 
ence of her husband. By her marriage her person 
was united with that of her husband, and they 
thereafter were regarded in law as one person, She 
could not contract separate and distinct from him. 
As soon as the husband died her disability was re- 
moved. In using the words ‘sole and separate ’ in 
the statute under consideration, the Legislature 
doubtless had in mind the husband, and these 
words were doubtless intended to refer to him and 
to him only. The Legislature, by chapter 381 of 
the Laws of 1884, has now removed the disability 
of a married woman to contract, and she may now 
contract to the same extent and with like effect 
and in the same form as if unmarried; but it is ex- 
pressly enacted that this act shall not affect or ap- 
ply to any contract that shall be made between hus- 
band and wife, thus recognizing and continuing 
the construction that we have given,” 


——_—___—_—. 


THE OLD LONDON BANKRUPTCY COURT. 





N a narrow, tortuous street, in the heart of the 
city of London, a stone’s throw from Guildhall, 
stands, or rather stood at the time whereof we 
write —some twelve years ago —a large and mas- 
sively built stone edifice, whose lofty, well-propor- 
tioned chambers and commodious staircases seemed 
to brood in silent dinginess over the ghost of a 
prosperous and jovial past. Once these chambers 
had been clothed with rich hangings and deep- 
piled carpets; these staircases had been trodden by 
merchant princes; the whole place had been redo- 
lent of solid wealth and substantial commerce, and 
the very name of Basinghall had the same golden 
flavor which still belongs to Lombard street or 
Capel Court. Now all was changed. The resort 
of merchants had become the habitation of the 
London Bankruptcy Court. Commerce had aban- 
doned the spot to the mercy of the lawyers, and 
dusty and interminable records filled the vaults 
once sacred to bullion and merchandise, 

Yet it was still a busy place. All day long coun- 
sel and attorneys, clerks and insolvents hurried 
through the corridors, filing petitions and accounts, 
moving for injunctions and orders, searching rec- 
ords, paying fees. Little by little, by motions, by 
affidavits, by searches, by attendances, the lawyers’ 
bills amounted up, and even the final taxation 
added something to the pile. Here was the para- 
dise of red tape, the native home of six-and-eight 
pences. Litigation and conveyancing hid their 


heads in shame before the colossal profits of a 
bankruptcy practice. 


Not only were the gains 





large, but they were quick and sure, for the certifi- 
cate of taxation instantly opened as by magic the 
trustee’s pocket. 

The presiding genii of the place were the regis- 
trars, six in number, whose duties were divided 
between Basinghall street and the liquidation office 
in Portugal street, near Lincoln’s Inn. Mild in- 
offensiveness was the common characteristic of 
them all. Hazlitt, Brougham, Pepys, were re- 
spectable names, and seemed to give a certain liter- 
ary flavor to their possessors, but a couple of hard- 
headed, suspicious, old attorneys would have been 
far better fitted to get through the work, and to 
choke off the rogues and blacklegs who infested 
every nook and corner of the building, than these 
quiet, elderly gentlemen who were evidently and 
consciously out of their proper sphere. So little 
influence did the registrars exert, and so little in- 
dividuality was there about them that ct the pres- 
ent moment we have not a recollection of their per- 
sonal appearance even, except as to Hazlitt, whose 
ruddy face and military white moustache always 
suggested the idea of an old East Indian officer, 
presiding over a court-martial. Yet it is not too 
much to say that had the registrars, aided by the 
chief judge in bankruptcy, been equal to the not 
very difficult task of working out an admirably 
drawn act of Parliament (for the Bankruptcy Act 
of 1869 was, in our opinion, a model of skillful 
draughtmanship) a really efficient insolvency sys- 
tem might have been established that would have 
given general satisfaction. The fault of the sys- 
tem lay in the costs, which were far too liberal, and 
yet it was in this very matter of costs that the least 
supervision was exercised, 

Next to the registrars, in his own estimation, 
came the officer for administering oaths. His only 
function was to sit in an easy-chair all day and 
swear affidavits. By a careful cultivation of natural 
ferocity he had reduced his work to its smallest 
possible compass, and woe betide the wight who 
came to him with an affidavit interlined or erased. 
His signature, he held, was all be was bound to 
give, and why should he be expected to waste his 
valuable time initialling alterations? Once however 
we saw him moved, and will record the occasion, 
to his credit. A timid, country lad approached 
the dread chair in all the security of ignorance, 
and rendered an affidavit more like a newspaper 
map than a legal document. Something in the 
paper caught the old man’s eye, and he paused to 
read the contents. The affidavit was an identifica- 
tion by a son of the body of his father, a bankrupt 
and a suicide. Old §. blew his nose very hard, 
swore, and initialled the affidavit in silence, and 
bidding the lad wait, went behind a screen, from 
which he emerged in a few moments with some- 
thing in an envelope. This he handed to the boy, 
telling him not to open it till he got home, and 
then turning to ourselves, who were next in turn, 
vented his superfluous feeling by some very uncom- 
plimentary remarks about our papers, in which he 
professed to detect something wrong. For the only 
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time in our experience we did not fecl like kicking 
him. 

There were many other officials and departments 
scattered throughout the building, in varying de- 
grees of inefficiency. Perhaps the official auditor 
should be exempted from the general condemna- 
tion, for as far as he could, he did check the trus- 
tees’ accounts, and sometimes managed to make life 
a burden to them. The worst den was the record 
office, a horrible little room in the cellarage, reek- 
ing with gas and mustiness, and it was here that 
some of the grossest frauds were committed. Oc- 
casionally whole files (as the records were usually 
called) were stolen; more frequently a single im- 
portant sheet, a resolution of creditors, or an order 
of the court, was surreptitiously removed. The 
technicalities of bankruptcy procedure, and the il- 
legitimate profits so easily made by an unscrupu- 
lous man attracted to the court some of the very 
worst class of practitioners, men quite capable of 
picking pockets. Our first introduction to bank- 
ruptcy practice made us acquainted with one of 
these fellows, a man who had sacrificed a flourish- 
ing practice to drink, and ultimately, a few years 
afterward, ended in the penitentiary. Our princi- 
pal had to unravel the thread of avery old and 
complicated insolvency, and bring it to an issue. 
This man held all the clues in his hands, and it was 
our business for several days to accompany him to 
the different offices simply to pay the necessary 
fees on the papers, for he could not be trusted 
with a shilling. When the business was finished 
he received a liberal fee, and in less than a fort- 
night he was in the Holloway jail, a judgment 
debtor. 

Our picture has not been a very pleasant one, but 
it faithfully represents the general recollection left 
in our minds after three years’ exp2rience of the 
London Bankruptcy Court. We have not space 
to deal with the humors of creditors’ meetings, 
and the vagaries of trustees and accountants, but 
the field is too fertile to be left untouched, and 
on some future occasion we may perhaps try to 
supplement the present sketch. 


A. B. M. 
——»—__— 
NEGLIGENCE—INFERENCE EITHER WA Y—QUES 
TION FOR JURY. 
RHODE ISLAND SUPREME COURT, JULY 25, 1885. 


Boss v. PROVIDENCE & WorcEsTER R. Co.* 

The train on which A. was approaching his home stopped be- 
fore arriving at the station to allow a freight train coming 
in the opposite direction to pass. It was dark. A. think- 
ing that the station was reached, got out, and was injured 
by the freight train. The conductor, as soon as he learned 
the cause of the stop, moved his train forward to the sta- 
tion. It was in evidence that passengers at the station 
habitually left the train on both sides. A. sued the rail- 
road company for his damages, and recovered a verdict. 

Held, that the questions of the defendant’s negligence and of 
the plaintiff's contributory negligence were for the jury. 


ene petition for a new trial. 
ion states the case. 


The opin- 





*To appear in 15 Rhode Island Reports. 








Oscar Lapham and Simon S. Lapham, for plaintiff. 


Edwin Metcalf, Nicholas Van Slyck and Stephen O. 
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TILLINGHAST, J. This is a petition for new trial 
on the grounds that the verdict is against the evidence 
and the weight thereof, and that the damages found 
by the jury are excessive. The main facts in the case 
are not in dispute, and are substantially as follows, 
viz.: The plaintiff, who resides at Pawtucket, was a 
passenger on defendant’s road from Providence to 
Pawtucket on the night of January 2, 1883, leaving 
Providence in the 6:10 Pp. M. train, which was due at 
Pawtucket at 6:22 p.m. The train, which consisted of 
five cars, ran on the west track going out, and as it ap- 
proached the Dexter street crossing, which is about 
six hundred feet south of the Pawtucket station, which 
is on the west side of the track, it was signalled to stop 
by a crossing tender of the road, and did stop. When 
it came to a standstill the engine and one car had 
passed over said Dexter street crossing, the remainder 
of the train being over and immediately to the south 
thereof. A freight train on the east track was about 
to pass the Pawtucket station going south, and the 
signal to the passenger train to stop was given to pre- 
vent the latter from reaching the station at the time 
when said freight train was passing the same, and to 
avoid the consequent liability to accident on the part 
of the passengers. No notice was given in the smok- 
ing car that the train had not arrived at the station. 
Directly upon the stopping of the train the plaintiff, 
who occupied a seat near to the forward door of this 
car, which was next the engine, went to the front plat- 
form, and having alighted, attempted to cross the east 
track of said road, going in the direction of his home. 
In the act of crossing he was struck by the engine of 
said freight train, knocked down, his right leg so badly 
injured that it had to be amputated just below the 
knee, and other injuries inflicted. The cars were well 
filled with passengers at the time of the accident, 
quite a number of whom were for Pawtucket; and 
when the train stopped, as aforesaid, many of them, 
supposing that they had arrived at the station, arose 
from their seats, and started to leave the cars. The 
plaintiff testified upon this point as follows: 

“There are two tracks laid side by side. George 
Brown was with me. * * * Finally the train stop- 
ped, and I thought we had got tothe depot. Judging 
by the time I thought it was just about time to get to 
the Pawtucket depot. I never thought any thing 
about Dexter street, for I had never stopped there be- 
fore. I thought I was at the depot, and felt perfectly 
safe in getting out. * * * That is the side I always 
got offat. * * * I[ got out the sameas I always had 
at the depot. It was dark, and I could not see what 
there was in front of me. It is just the common dis- 
tance between the two tracks.” 

It was and long had been the custom for passengers 
to board and leave trains at the Pawtucket station, on 
either side thereof, without caution or restriction 
from the officers or servants of the road; and passen- 
gers alighting from a train at said station on the east 
side of a train going north would necessarily descend 
upon the ground, there being no platform between the 
tracks, and would cruss the east track, which is the 
one used by inward, Providence-bound trains. There 
were platforms on each side of the double track at the 
station, the one on the east side however being very 
short and used mainly in the handling of baggage, but 
it frequently happened that they were not of sufficient 
length to accommodate the entire trains stopping 
there; in which cases passengers in the extreme front 
and rear cars descending upon either side thereof 
would frequently alight upon the ground. The train 
in which plaintiff was a passenger was on time, and it 
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had never before stopped,so far as the employees of the 
defendant knew, at said Dexter street crossing. One 
of the printed rules of the road provided that ‘* When 
a passenger and freight train approach a station at the 
same time the freight train must always be stopped 
before reaching it, and wait for the passenger train, 
and no switching will be done until it. has passed.” 
Said rules took effect January 1, 1879. But since then 
the road has been provided with electric signals; and 
to meet this new condition of things the superin- 
tendent has from time to time supplemented and va- 
ried these rules and regulations by personal instruc- 
tions given to the employees of the company. At the 
time of the accident both trains and the crossings were 
in charge of the usual number of careful, competent 
and experienced officials, and the gates at said Dexter 
street crossing were closed and furnished with the 
lights ordinarily used at such places. The conductor 
of the passenger train had no warning of the intended 
stop or the cause thereof. He proceeded promptly to 
ascertain the cause, and having done so, caused his 
train to move forward slowly to the station. The stop 
at said crossing was but momentary. The engine on 
the freight train carried a head-light which lighted the 
track in front for a considerable distance. There was 
a curve in the road however at and near to said Dex- 
ter street crossing, which prevented said head-light to 
some extent from lighting the track where the acci- 
dent occurred. Said freight train was running at the 
rate of about fifteen miles per hour; and both the en- 
gineer and fireman thereon saw the plaintiff on the 
track before he was struck, but it was impossible then 
to stop the train or lessen its speed before it struck 
him. 

The plaintiff was well acquainted with the surround- 
ings at said crossing and at the station, having been 
ou the police force of the town for several years, and 
had frequently been a passenger on defendant’s road 
between Providence and Pawtucket. There is some 
conflict of testimony as to whether it was cloudy 
and foggy at the time of the accident; but it was dark 
and there was no moon. The witness, Sewell Read, 
testified upon this point as follows: 

“Tt was a very dark night; that is, it was misty. It 
is just as dark when you get opposite the depot as it 
is there, place of theaccident. * * * Going on the 
opposite side, from the depot, you are going into total 
darkness. There isalight on Exchange street, clear 
at the corner of the bridge, but you could not tell by 
that, I should think.”’ 

The jury found for the plaintiff, and assessed the 
damages at $6,000. The defendant contends, first, that 
upon this state of facts there is no evidence of negli- 
gence on its part; and second, that there is evi- 
dence of gross carelessness ou the part of the plainut- 
iff. 

In regard to the degree of care which the law im- 
poses upon common carriers of passengers, it is set- 
tled by a long and uninterrupted line of adjudications 
that they are bound to exercise the utmost care and 
skill which prudent men would use under similar cir- 
cumstances; and that they are liable for injuries re- 
sulting from even the slightest negligence on the part 
of themselves or their servants. Weed v. Panama R. 
Co., 5 Duer, 193; Maverick v. Eighth Ave. R. Co., 36 
N. Y. 378; Caldwell vy. Murphy, 1 Duer, 233; Edwards 
v. Lord, 49 Me. 279; Sales v. Western Stage Co., 4 Iowa, 
547; Derwort v. Loomer, 21 Conn. 245; Simmons vy. 
New Bedford Steamboat Vo., 97 Mass. 361; McElroy v. 
Nashua & Lowell R. Corp., 4 Cush. 400; Ingalls v. 
Bills, 9 Metc. 1, and cases there cited; Stokes v. Salton- 
stall, 13 Pet. 181, 191; Bowen v. New York Cent. R. Co., 
18 N. Y. 408; Thayer v. St. Louis, Alton, etc., R. Co., 
22 Ind. 26; Chicago, etc., R. Co. v. George, 19 Ill. 510; 








Virginia Cent. R. Co. v. Sanger, 15 Gratt. 230; N. & C. 
R. Co. v. Messino, 1 Sneed, 220. 

It is also equally well settled that the question as to 
whether or not the defendant in a given case is charge- 
able with negligence is ordinarily a question of fact to 
be determined by the jury, under proper instructions 
from the court as to what constitutes negligence. And 
the same is true in regard to contributory negligence on 
the part of the plaintiff. And although there are cases 
in which, the facts being undisputed, and being decisive 
of the case, it becomes the duty of the court to decide, 
as matter of law, upon the question of negligence, yet 
it is only in those cases where the question of fact is 
entirely free from doubt, and where only one conclu- 
sion can be fairly arrived at therefrom, that the court 
has the right to thus apply the law without the action 
of the jury. 

In the language of the court in Hart v. Hudson 
River Bridge Co., 80 N. Y. 622, cited on defendant’s 
brief, ‘‘ When, from the circumstances shown, infer- 
ences are to be drawn which are not certain and in- 
coutrovertible, and may be differently made by differ- 
ent minds, it is for the jury to make them; that is to 
say, when the process is to be had at a trial of ascer- 
taining whether one fact had being from the existence 
of another fact,it is for the jury to go through with that 
process,”’ Or as is tersely said by Cooley, C. J., in De- 
troit & Milwaukee 2. v. Van Steindurg, 17 Mich. 99, 122, 
also cited by defendant: ‘* When the question arises 
upon a state of facts on which reasonable men may 
fairly arrive at different conclusions, the fact of negli- 
gence cannot be determined until one or other of these 
conclusions has been drawn by the jury. The inferences 
to be drawn from the evidence must either be certain 
aud incontrovertible or they cannot be decided upon 
by the court. Negligence cannot be conclusively es- 
tablished by a state of facts upon which fair-minded 
men may well differ. See also Bernhardt v. Rensselaer 
& Saratoga 2. Co., 32 Barb. 165; Shear. & Redf. Neg., 
§ 11, and notes; Keller v. New York Cent. R. Co., 2 
Abb. Ct. App. Dec. 480; Jreland v. Oswego, etc., Plank 
Road Co., 13 N. Y. 526, 533; Wells Questions of Law 
and Fact, § 265, and authorities cited. 

The case at bar, in our judgment, is not one in 
which the court sitting with a jury could pass upon 
the question of negligence as matter of law. For 
while the main facts therein are not in dispute, yet 
the inferences and deductions to be drawn therefrom 
are not so manifest and apparent as to warrant the 
court in declaring them. They were therefore properly 
left to the jury, and, we are bound to presume, under 
as favorable a construction of the law as the defendant 
was entitled to. For represented as it was at the 
jury trial by able and diligent counsel, it made no ob- 
jection that the law applicable to the facts in proof 
was not fully and clearly stated. The jury found for 
the plaintiff, and the only question now is whether 
that finding was clearly, palpably and decidedly 
against the evidence and the weight thereof, or in 
other words, whether the evidence very strongly pre- 
ponderates against the verdict. Johnson v. Blanchard, 
5 R. I. 24, 25. Ifso the court should set it aside; but 
if not so, it should not be disturbed. Upon a careful 
study of all the evidence and the law applicable 
thereto, we are unable to say that there is a very 
stroug preponderance of evidence against the verdict. 
There were many facts and circumstances connected 
with the case which it was the peculiar province of 
the jury to. weigh and consider, and from which it was 
their prerozative to draw such inferences as in their 
good judgment they might legitimately and fairly 
draw. For instance, we think that the question as to 
whether the defendant was guilty of negligence in 
stopping the train so near to the station in the night- 
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time, without notifying the passengers in this car that 
they had not reached it, considering the imminency of 
the approaching freight train, was one which the jury 
might properly consider and pass upon. Penn. Com- 
pany v. Hoagland, 78 Ind. 203; Lewis v. Eastern Rail- 
road, 60 N. H. 187; Robinson v. New York Cent. & H. 
i. R. Co., 20 Blatchf. 338. And as different, minds 
would doubtless arrive at different conclusions, and 
that too with entire honesty and fairness, upon the 
evidence as to that question, it would be simply sub- 
stituting the court forthe juryif it should say that 
they were not warranted in finding that there was 
negligence on the part of the defendant from this one 
fact. And the same is true with regard to several 
other facts which appeared in evidence, namely, allow- 
ing the freight train to pass the station when the pas- 
senger train was due, thereby necessitating the stop- 
page of the latter so near to the station, with knowledge 
on the part of the defendant that passengers were in 
the habit of leaving the train on both sides thereof the 
moment it arrived at the station, and that when the 
trains were long, as frequently was the case, passen- 
gersinthe smoking car would be obliged to alight 
upon the ground for want of sufficient length of plat- 
form, and this too where there were no lights. These 
facts, together with others of more or less importance, 
were before the jury for consideration under the in- 
struction of the court as to the law applicable thereto, 
and they arrived at the conclusion that the defendant 
was guilty of negligence. Anditis quite immaterial 
that the court, if originally acting as the triers of this 
question of fact, might have come to a different con- 
clusion. It is immaterial even that another jury 
might arrive at a different conclusion upon the same 
proof so long as no claim is made that the jury that 
tried the case was actuated by improper motives, or 
was not a fit and proper jury in every respect to try 
the same. 

As to the claim made by defendant, that the acci- 
dent resulted from the plaintiff's carelessness, it seems 
to us that the only reply which the court need make is 
that while unquestionably there was evidence tending 
to prove this, yet it was forthe jury to say whether it 
was proved as matter of fact under the law as given 
by the court; in other words, that the evidence of 
carelessness on his part was not so conclusive and free 
from doubt as to warrant the court in deciding as a 
matter of law that he was guilty of contributory neg- 
ligence, or that the finding of the jury upon that ques. 
tion was against the strong preponderance of the evi- 
dence. 

In Hoyt v. City of Hudson, 41 Wis. 105, it was held 
that if the plaintiff's evidence merely tends to show 

“negligence on his part, it is forthe jury to say whether 
it existed. See also Manufacturing Co. v. Morrissey, 
40 Ohio St. 151; Fassett v. Roxbury, 55 Vt. 552, 555; 
Longenecker v. Lenn. &. Co., 105 Penn. St. 328; Dahl- 
berg v. Minneapolis Street Ry. Co., 32 Minn. 404; Scott 
v. D. & W. Ry., 11 Trish C. Law, 377; Beisiegel v. New 
York Cent. &., 34 N. Y. 622; Bowers v. Union Pac. R. 
Co., 20 Rep. 58; Hoye v. Chicago, etc., R. Co., id. 62. 
Several of the cases cited by the defendant as bearing 
upon the question of the plaintiff's carelessness, 
namely, Ormsbee v. Boston & Prov. 2. Corp., 14 R. 1. 
102; Wheelwright v. Boston & Albany R., 135 Mass. 225; 
Stubley v. London & Northwestern Ry. Co., L. R.,1 

ixch. 13; Ernst v. Hudson River RP. Co.,36 How. Pr. 
84, and Whart. Neg., § 384, are cases in which the per- 
sons injured were not passengers onthe trains from 
which they received the injury, but simply travellers 
inthe act of crossing or walking upon the railroad 
track. But asavery different rule of responsibility 
obtains where an accident occurs during the existence 
of the relation of passengers and common carriers 
from that which obtains under the former circum- 





stances, we do not thirk that these cases have much 
bearing upon the one under cousideration. The case 
of Bridges v. North London fy. Co., L. R., 6Q. B. 377, 
cited on defendant’s brief, would seem greatly to 
strengthen their position; but as this case was subse- 
quently reversed by the House of Lords, see Bridges 
v. Directors, etc., of North London Ry. Co., L. R., 7 H. 
L. 213, it is not an authority. 

Mr. Justice Brett, one of the judges summoned by 
the House of Lords to give an opinion in the case, 
said, among other things: “ What men of ordinary 
care and skill would or would not do under certain 
circumstances is matter of experience, and so of fact, 
which a jury only ought to determine. It seems to 
me that it will aid the consideration of what is the 
proposition or rule of law which is to govern the deter- 
mination of a judge whether there is or is not evidence 
fit to be left to a jury, to consider what duty with re- 
gaed to facts is cast upon the judge after the jury has 
found a verdict. He must undoubtedly determine 
whether the verdict is against the weight of the evi- 
dence. Here again I think that a definite rule of con- 
duct, or in other words, a definite proposition for le- 
gal application, which is, I think, a proposition of law, 
to be upplied to the facts in evidence, should be laid 
down. That proposition cannot be whether the judge 
agrees in opinion with the jury. If so, the judge has 
left to the jury evidence which he has already decided 
to be such as it is not unreasonable to act upon, and 
yet when it is acted on he overrules it. I do not 
speak here of the cases in which a judge may, for pre- 
caution’s sake, leave matter to the jury, reserving for 
more careful consideration by the court the question 
whether there was evidence fit to be left to the jury. 
The proposition or rule of conduct to be applied to the 
consideration of the verdict seems to me to be identi- 
cal with that to be applied to the evidence before 
leaving the case to the jury. It is, again, not whether 
the judge would have decided in the same way, but 
whether the verdict is such as reasonable and fair men 
might not unfairly arrive at, or in other words, 
whether the decision is such as would be clearly wrong 
in the judgment of the great majority of ordinarily 
reasonable and fair men.”’ 

The following named cases cited by the defendant, 
namely, Penn. BR. Co. v. Zebe, 33 Penn. St. 318; Gon- 
zales v. New York & Harlem R. Co., 38 N. Y. 440; Chi- 
cago, &. lL. & P. R&R. Co. v. Dingman, 1 Bradw. 165; Ban- 
croft v. Boston & Worcester &. Corp., 97 Mass. 275, in 
so far as the facts were similar to those in the case at 
bar, are analogous, and seem to support the position 
taken by the defendant. But as the facts and circum- 
stances in cases of this sort are so well nigh infinite in 
their variety, and as each case must depend almost 
entirely upon the facts which appear in connection 
therewith, authorities, however pertinent, are useful 
mainly only in so faras they settle general proposi- 
tions of law, and assist the court in applying these 
propositions to the particular facts of the case before 
it. While therefore not assuming to say that the law 
as applicable to the facts in said cases respectively was 
not correctly enunciated, still we are not prepared to 
say that the law is so applicable to the facts in the case 
at bar as to control in the decision thereof. 

The second ground upon which the defendant asks 
for a new trial is that the damages found by the jury 
are excessive. This ground was not urged however at 
the hearing; and even if it had been, we do not think 
the court could properly say that under the evidence 
as to the extent and permanency of the injury, the 
jury was influenced by passion, partiality or prejudice 
in assessing the damages, or that the amount is so 
manifestly excessive and unreasonable as to warrant 
the interference of the court. See Sedgwick Measure of 
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Damages (6th ed.), 762-764, and notes; Hilliard New 
Trials (2d ed.), 562-564, §§ 2, 3, 3a, and notes. 
The petition for a new trial must be dismissed. 
Petition dismissed. 


asennad 
NEGLIGENCE—PROXIMATE CAUSE —HORSE MO- 
MENTARILY UNMANAGEABLE, 





NEW YORK COURT OF APPEALS, MAY 5, 1885. 


LOWERY V. MANHATTAN RAILWAY Co. 


Fire fell from a locomotive on defendant’s road upon a horse 
attached toa wagon inthe street below, and upon the 
hand of the driver. The horse became frightened and 
ran away, the driver attempted to drive him against the 
curb stone to arrest his progress, the wagon passed over 
the curb stone, threw the driver out, and plaintiff, who 
was on the sidewalk, was ran over andinjured. In an ac- 
tion to recover damages for alleged negligence causing 
the injury, the court charged, in substance, that if the 
jury believed the coal fell through negligence on the part 
of the defendant, causing the horse to become unmanage- 
able and run against plaintiff, inflicting the injury, de- 
fendant was liable, and refused to charge that if the ac- 
cident occurred through the driver's error of judgment in 
endeavoring to obtain control of the horse, plaintiff can- 
not recover. Held no error; that so long asthe injury 
was chargeable to the original wrongful act of the defend- 
ant, it was liable; that the action of the driver in view of 
the exigency of the occasion, whether prudent or other, 
wise, might be considered asa continuation of the origi- 
nal act, and so that act was the proximate, not the re- 
mote cause of the injury; aiso that the injury was a nat- 
ural and probable consequence of defendant’s negligence, 
The Ryan case, 35 N. Y. 210; and The Kerr case, 62 Penn. 
St. 353, distinguished. 

| ger from judgment of the General Term of the 

New York Common Pleas, affirming a judgment 
in favor of plaintiff, entered upon a verdict. 
The action was brought to recover damages for per- 
sonal injuries, alleged to have been caused by defend- 
ant’s negligence. The opinion states the facts. 


Hugh L. Cole, for appellant. 
Osborne E. Bright, for respondent. 


Miuter, J. The principal question arising upon this 
appeal relates to the right of the plaintiff to recover 
for the injuries sustained. 

The claim of the defendant is, that the cause of the 
injury was too remote to authorize a recovery of any 
damages whatever, and it is urged that the court erred 
in denying the motion to dismiss the complaint, made 
by the defendants’ counsel, on the ground stated, as 
well as in the charge to the jury, that if they believed 
“that the coal and ashes fell from the defendant's loco- 
motive, through any negligence on the part of the de- 
fendant, its servants or agents, and falling upon the 
horse, caused him to become unmanageable and run 
against the plaintiff, inflicting injuries upon him, then 
the defendant is liable to the plaintiff for his damages, 
occasioned thereby.’”’ The same question was also 
raised by the defendant’s counsel by a request to the 
judge to charge, that “if the jury believed the acci- 
dent occurred through the driver’s error of judgment 
in endeavoring to obtain control of his horse, the 
plaintiff cannot recover,’ which was refused and an 
exception duly taken to the decision. 

It is urged by the appellant’s counsel that where 
there is an intermediary agent or medium between the 
primary cause of the injury and the ultimate result, 
the rule of law to be applied is, that where the origi- 
nal act complained of was not voluntary or inten- 
tional, or one of affirmative illegality, or in itself the 





cause of criminal complaint, but was caused by negli- 
gence, the responsibility is limited to the necessary 
and natural consequences of the act, and that when 
beyond that, they are or may be modified or shaped 
by other causes, they are too remote to be the founda- 
tion of legal accountability. 

The injury sustained by the plaintiff was caused by 
reason of fire falling from a locomotive of the defend- 
ant upon a horse attached to a wagon, in the street 
below and upon the hand of the driver. The horse 
became frightened and ran away and the driver at- 
tempted to guide his movements and drive him against 
a post of the elevated railroad so as to stophim. Fail- 
ing to accomplish this he intentionally turned the 
horse and attempted to run him against the curbstone 
to make it heavy for him and so arrest his progress, 
but the wagon passed over the curbstone instead of 
being arrested by it and threw the driver out and ran 
over and injured the plaintiff. 

It will beseen that the injury was not caused di- 
rectly by the defendant, but was produced through 
the instrumentality of the horse and driver, the latter 
of whom, it appears, was doing all that lay in his 
power and exercising his best judgment in attempting 
to stop the frightened animal and to prevent any 
further injury, and the question we are called upon to 
consider here is, whether in view of the fact that the 
plaintiff may have been injured by reason of the 
management of the horse by the driver, in conse- 
quence of which it was diverted from the natural 
course it might otherwise have taken, the defendant is 
relieved from responsibility for the result of the ac- 
cident. 

It may be assumed that at that time the driver, who 
was smarting from the effects of the burning coal 
which had fallen upon his hands, and startled by the 
suddenness of the accident, may have been somewhat 
disconcerted by the peril in which he was placed, 
and therefore was unable to manage and control the 
infuriated animal as he might otherwise have done. 
The law however makes allowances for mistakes and 
forerrors of judgment which are likely to happen 
upon suchan emergency. It does not demand the 
same coolness and self-possession which are required 
when there is no occasion for alarm or a loss of self- 
control. 

When a person is travelling upon a train of cars and 
a collision has taken place or is likely to occur, and he 
under the excitement of the moment, jumps from the 
train and thereby increases his own danger and 
chances of injury, although the act of attempting to 
escape is very hazardous and negligent, yet it is an in- 
stinctive act which naturally would take place when a 
person seeks to avoid great peril, and though wrong 
in itself, that fact does not relieve the company from 
liability, if its negligent conduct and a sense of im- 
pending danger induced the act. 

In the case under consideration, the driver was pass- 
ing along in pursuit of his customary business driving 
his horse, when suddenly the falling of the fire upon 
himself and the horse placed him ina position of great 
danger, and he was justified in attempting to save his 
own life and protect himself from injury. If he made 
a mistake in his judgment, the company was not re- 
lieved from liability. If he had allowed the horse to 
continue on in its own way, it is by no means clear 
that a similar, if not greater injury might not have 
been inflicted upon some other person than the plaint- 
iff. lt is impossible to determine what the result 
might have been in such a case, and therefore it 
is indulging in speculation to say that the driver’s act, 
under the circumstances, was not the best thing that 
could have been done. In such cases, it is difficult to 


disconnect the finalinjury from the primary cause, 
and say that the damages accruing are not the natural 
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and necessary result of the original wrongful act. The 
defendant was chargeable with an unlawful act, which 
inflicted an injury upon the driver and the horse in 
the first instance, and ultimately caused the injury 
sustained by the plaintiff. The injury originally in- 
flicted was in the nature of a trespass, and the result 
which followed was the natural consequence of the 
act. So long as the injury was chargeable to the 
origina) wrongful act of the defendant, it is not ap- 
parent, in view of the facts, how it can avoid responsi- 
bility. There was no such intervening human agency 
as would authorize the conclusion that it was the 
cause of the accident, and therefore it cannot be said 
that the damages were too remote. 

The company would clearly be liable for any direct 
injury arising from the falling of the burning coals 
upon the horse if it had been left to pursue its own 
course uncontrolled by the driver, and there would 
seem to be no reason why it would not be equally 
liable where the driver seeks to control the horse and 
exercises his best judgment in endeavoring to prevent 
injury. That he failed to do so for want of strength or 
by reason of anerror of judgment does not prevent 
the application of the principle which controls in such 
a case. 

It may, we think, be assumed that such an accident 
might occurina crowded street where conveyances 
are constantly passing, and that the driver of the 
horse, who might possibly be injured by the defend- 
ant’s unlawful act, would seek to guide the animal, 
and if possible, prevert unnecessary injury. The ac- 
tion of the driver, in view of the exigency of the oc- 
casion, whether prudent or otherwise, may well be 
considered as a continuation of the original act, which 
was caused by the negligence of the defendant, and 
the defendant was liable as much as it would have 
been if the horse had been permitted to proceed with- 
out any control whatever. We think that the damages 
sustained by the plaintiff were not too remote, and 
that the wrongful act of the defendant, in allowing the 
coals to escape from the locomotive, thus causing the 
horse to become frightened and run, was the proxi- 
mate cause of the injury, and that the running away 
of the horse and the collision with the plaintiff were 
the natural and probable consequence of the negli- 
gence of the defendant. 

These views are fully sustained by the decisions of 
the courts. Scott v. Shepherd,2 W. Black, 892; Lynch v. 
Nurdin, 1 Ad. & El. (N. 8.) 29; Former v. Geldmecher, 
13 Rep. 790; Vaughan v. Menlove, 3 Bing. N. C. 468 
(32 Eng. C. L. 208); Guille v. Swan, 19 Johns. 
381; Thomas v. Winchester, 6 N. Y. 397; Van- 
denburgh v. Truax, 4 Denio, 464; Webb v. R., 
W. & O. R. Co., 49 N. Y. 420; Pollett v. Long, 56 id. 
200; Putnam vy. B’d’y R. Co., 55 id. 108. We do not 
deem it necessary to examine these cases in detail, 
and while it may be said that in some of them the in- 
jury was caused by the positive, unlawful act of the 
defendant at the beginning, in others the original act 
was lawful, while the consequence which followed re- 
sulted from the subsequent interference with the 
plaintiff's rights. 

In Guille v. Swan, 19 Johns. 381, swpva, the act of set- 
ting up the balloon was lawful in itself, and the injury 
which followed was the result of its falling on the 
premises of the plaintiff in a city, and attracting the 
attention of people outside, and thus causing the dam- 
ages incurred. Inthe case at bar the falling of the 


coals on the horse and driver was caused by the negli- 
gence of the defendants’ servants, but it was never- 
theless a direct invasion of the rights of the property 
and person of the driver and the owner of the horse 
and wagon, and produced the injury tothe plaintiff 
the same as the falling of the balloon on the plaintiff's 
premises in the case last cited. We are unable to per- 





ceive any distinction between the two cases which 
would justify the conclusion that the damages to the 
plaintiff here were more remote than those which 
were incurred in the case last cited. The principle 
which is applicable to both cases is the same, and it is 
difficult to say that any distinction can be drawn be- 
tween them which would relieve the defendant from 
responsibility. It isenough to charge the defendant 
that it was the author and originator of the 
wrongful act which produced the injury, and hence it 
is liable for the same as one of the natural consequen- 
ces arising from the act itself. Itis difficult to con- 
ceive any valid ground upon which it can be claimed 
that the effect of the defendant’s negligence was not 
a probable and the natural consequence following the 
same. 

We are referred to numerous cases cited by the ap- 
pellant’s counsel which, it is claimed, sustained the 
doctrine contended for by him, and great reliance is 
placed upon the case of Ryan v. New York, etc., R, 
Co., 35 N. Y. 210, which was followed and sustained in 
Penn. R. Co. v. Kerr, 62 Penn. St. 353. Inthe Ryan 
case the court defined remote damages to be those 
which are not an ordinary and natural, not an ex- 
pected, not a necessary and usual result of the negli- 
gent act. It appeared in that case that the fire was 
communicated tirst to the defendant’s building from 
a locomotive on its road, and then over a space of one 
hundred and thirty feet to the building of the plaint- 
iff, and it was held that the defendant was not liable 
for the reason that it was not to be anticipated that 
the fire would be communicated to premises not con- 
tiguous. This is far different from a case where a di- 
rect injury is inflicted upon a person and property; as 
in the case at bar it was inflicted in a populous city 
upon a horse and driver, and caused the horse to be- 
come frightened and run away, and it can scarcely be 
claimed that the consequence which ensued was 
not the probable and direct cause of the injury sus- 
tained. 

The two cases last cited were considered and re- 
viewed by Folger, J.,in Webb v. R., W. & O. R. Co., 49 
N. Y. 420, supra. In that case the fire was communi- 
cated by live coals dropped from the engine and set- 
ting fire to a tie on the track, which spreading to an 
old tie by the side of the track, and from that tosome 
rubbish, and then to the fence along the track, and 
then to plaintiff's woodland, did the damage com- 
plained of, and it was held that the defendant was 
liable for the injury. Itis laid down in the opinion 
that the Ryan case held that the action could 
not be sustained for the reason that the damages 


incurred by the plaintiff were not the immediate 
but the remote result of the negligence of the de- 
fendant, and it was stated that this was not a 
newrule. Folger, J., says in regard to that case: 
“The pith of the decision is that this was a result 
which was not necessarily to be anticipated from the 
fact of the firing of the woodshed and its contents; 
that it was not an ordinary, natural and usual result 
from such acause; but oue dependent upon the de- 
gree of heat, the state of the atmosphere, the condi- 
tion and materials of the adjoining structures and the 
direction of the wind, which are said to be circum- 
stances accidental and varying. ‘The principle ap- 
plied was the converse of. that enforced in Vanden- 
burgh v. Truax, 4 Denio, 464, which was that the con- 
sequence complained of was the natural and 
direct result of the act of the defendant. This 
principle is said in the Ryan case not to 
be inconsistent with that which controlled the 
disposition of the latter case, and to be un- 
questionably sound, but should be applied according 
ing to sound judgment in each case as it arises.” 
After referring to the Pennsylvania decision the 
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learned judge concludes that the Ryan case was 
not controlling in the disposition of the case consid- 
ered more than the long line of decisions which pre- 
ceded it. 

It will be observed that the Ryan case is clearly dis- 
tinguishable from the case at bar and can scarcely be 
held to be applicable to the facts presented here and 
was not followed in the case last cited, although there 
was considerable similarity in the leading facts be- 
tween the two cases. It certainly should not be held 
to be controlling where there was a positive and un- 
lawful act of the defendant, which as we have seen, 
induced the accident which was the cause of the 
plaintiff's injury. Nor have the courts of this State 
since the decision of Ryan v. New York C., etc., supra, 
held that it established any new or different rule from 
the one which has Jong existed and which has been 
settled by repeated adjudications, as will be seen by 
the citations already made. 

In Polleté v. Long, 56 N. Y. 200, it was held that 
where an injury to one is caused by and is the natural 
and probable result of the wrongful act or omission of 
another, such other is liable therefor although other 
causes, put in motion by the act or omission, and 
which in the absence thereof would not have produced 
the result, contribute to the injury. It appeared in 
this case that the defendant’s dam had given away and 
carried away a dam of the plaintiff, and by increasing 
the volume of water tore out the dam of a third party, 
of whom plaintiff was assignee, and the court charged, 
in substance, that defendant’s negligence must have 
been the sole cause of the injury or there could be no 
recovery; that although defendant’s dam was defect- 
ive and out of repair, and in consequence gave way, 
if there was sufficient water inthe middle pond when 
its dam gave way to materially increase the volume 
and force of the stream, then plaintiff could not re- 
cover for injuries to the lower dam, as the damages 
would be too remote. This was held error. Grover, 
J., in his opinion, after stating that Ryanv. New York 
Cent. 2. Co. and Penn. R. Co. v. Kerr, supra, were 
cited in support of the charge, and after discussing the 
Ryan case, says: “Assuming that this rule was cor- 
rectly applied in the case of kyan v. New York Central, 
* * * it comes far short of sustaining the proposi- 
tion under consideration.’’ It will be seen that the 
Ryan case is not to be in the way of the decision, and 
we think that it is clearly distinguishable from the 
case at bar. 

We have carefully examined the other cases’ in this 
State which are cited and relied on by the appellant’s 
counsel, and none of them hold that no responsibility 
exists where the evidence establishes an act of the de- 
fendant which was the cause of injury to a third per- 
son, although that injury may have been occasioned 
by the intermediate agency and through the instru- 
mentality of a party who in the first instance was the 
direct object from which sprang the final result which 
was the cause of the damagesclaimed. We think that 
no such case can be found in the reports. The decis- 
ions which are relied upon from other States do not 
present a state of facts which can be regarded as en- 
tirely analogous to the case at bar; and even if any of 
them may be considered as leaning in the direction 
claimed, in view of the fact that the decisions in this 
State are to the contrary, they are not decisive of the 
question considered. There was sufficient evidence of 
the defendant’s negligence to submit to the considera- 
tion of the jury as was done. 

There was no error in the charge of the judge, or re- 
fusals to charge as requested, or in any ruling on the 
trial. 

The judgment was right and should be affirmed. 

All concur, except Rapallo, J., dissenting, and Earl, 
J., not voting. 

Judgment affirmed. 





BANKRUPTCY—“ DEBT” —ASSESSMENT OF DAM- 
AGES NOT. 


NEW HAMPSHIRE SUPREME COURT, MARCH 13, 1885. 


GILMAN Vv. CATE. 


The report and assessment of damages, by a referee made dur- 
ing the pendency of bankruptcy proceedings in an action 
for a tort, do not constitute a debt which may be proved 
against the defendant’s estate in bankruptcy.* 

‘TRESPASS quare clausum. Facts found by the 

court. At the September term, 1876, the cause 
was sent to a referee with a commission instructing 
him that his report was to be final. At a hearing be- 
gun January 29, 1877, the referee found and reported 
that the defendants were guilty, and assessed the 

plaintiff's damages at $40. At the March term, 1878, 

upon suggestion that Calvin F. Cate, one of the defend- 

ants, was in bankruptcy, the action was entered dis- 
missed as to him. 

At the March term, 1884, on the plaintiif’s motion 
the action was brought forward and the entry of *‘ dis- 
missed” stricken off. Calvin F. Cate then pleaded 
his discharge in bankruptcy, and the plaintiff replied 
that the causes of action alleged were not provable in 
bankruptcy, and were in no way affected or barred by 
the discharge in bankruptcy. The defendant rejoined, 
traversing the allegations of the replication. 

Cate filed his petition in bankruptcy August 29, 1877, 
and was duly adjudicated a bankrupt thereon, and re- 
ceived his discharge April 10, 1878. The hearing before 
the referee was completed and the damages assessed 
before the filing of the petition in bankruptcy, but 
there was no order for judgment on the report before 
that time. 

Aldrich & Remick, for plaintiff. 

Bingham, Mitchells & Batchellor, for C. F. Cate. 


Smiru, J. No debts other than those specified in U- 
S. Rev. Stats., §§ 5067-5071, are provable against the 
estate of the bankrupt. Id., § 5072. The plaintiffs 
claim or demand set forth in the declaration is nota 
debt. It is not created by and does not spring out of 
any judgment, award, specialty, contract or promise- 
A demand for a trespass quare clausum is not a debt 
provable in bankruptcy or insolvency. Hapgood v. 
Blood, 11 Gray, 400; Crosby v. Wentworth, 7 Mete. 10; 
Strong v. White, 9 Johns. 161; “mn re Schuchardt, 15 
Bank. Reg. 161; Jn re Sutherland, 3 id. 314; Black v, 
McClelland, 12 id. 481, 

In Jn re Hennocksburgh, 7 B. R. 37, it was held that 
an action for assault and battery and false imprison- 
ment, being tort fora personal injury, may be prose. 
cuted to final judgment after the petition in bank. 
ruptcy is filed, and a judgment recovered may be 
prosecuted against the bankrupt’s estate, for the 
reason that a claim of this nature is not a provable 
debt until final judgment, and hence does not come 
within the language of the second clause of section 21 
of the act of March 2, 1867, § 5106, U. S. Rev. Stat. 
That case is a direct authority that a claim fora tort 
is not ‘provable in bankruptcy. The holding that a 
judgment recovered upon such claim during the pen- 
dency of bankruptcy proceedings may be proved 
against the estate of the bankrupt seems opposed to 
the great weight of authority. In the more recent 
case of Black v. McClelland, supra, it was decided that 
a judgment entered in an actian for a personal tort 
after the commencement of the proceedings in bank- 
ruptcy upon a verdict rendered before that time is not 
a provable debt. 

The plaintiff's claim is not a demand “ for or on ac- 
count of any goods or chattels wrongfully taken, con- 


* See Talcott v. Hazard, 30 Alb. L. J. 88. 
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verted or withheld by the bankrnupt.’’ These provisions 
arelimited tojdemands for personal property wrongfully 
taken, and do not include a demand for a trespass 
quare clausum where damages are claimed for cutting 
and carrying away wood and timber trees, part of the 
real estate trespassed upon, and which only become 
personal property by the trespass itself. Hapgood v. 
Blood, supra. The gist of the action is the breaking 
and entering, and the value of the wood and timber is 
only a part of the damages. Brown v. Manter, 22 N- 
H. 468. Nor is the plaintiff's demand one for unliqui- 
dated damages arising out of acontract or promise, 
where the court may order the damages assessed in 
such mode as it may deem best, and permit the sum 
so assessed to be proved against the estate of the bank- 
rupt, as was the case in Monroe v. Upton, 50 N. Y. 593, 
cited by the defendant. 

These views, as the pleadings stand, would seem to 
dipose of this case. The issue tendered by the re- 
joinder is, whether the cause of action alleged in the 
declaration was provable in bankruptcy, or was barred 
by the defendant’s discharge. But the position has 
been taken in argument that the report created a debt 
provable against the defendant’s estate. The question 
thus presented is, whether the report of the referee 
assessing the plaintiff's damages, not as yet accepted 
by the court, and on which no judgment has been 
rendered, became a debt which the plaintiff could 
prove against the estate of the defendant in bank- 
ruptcy It is claimed that the report has all the force 
of a judgment in which the original claim for damages 
has merged. When a judgment has been rendered in 
an action upon a contract or obligation, the original 
debt is merged and extinguished in the judgment, and 
no second action can be brought upon the contract or 
obligation so long as the judgment remains unre- 
versed. Soaclaim for damages on account of a tort 
is extinguished by a judgment recovered by the wrong. 
There cannot be a second action for the same injury. 
So where a creditor obtains security of a higher 
nature than he had before, it is an extinguishment of 
the first debt or security, except where a second secu- 
rity is collateral to the first. Jliggens’ case, 6 Co. 44; 
Goodwyn v. Goodwyn, Yelv. 39; Vin. Abr. Debt (J); 
Bac. Abr., Extinguishment (D); Andrews v. Smith, 9 
Wend. 53; Davis v. Anable, 2 Hill, 339; Clark v. Row- 
ling, 3 N. Y. 216, 227; Varney v. Brewster, 14 N. H. 49; 
Elliott v. Quimby, 15 id. 181. 

Hence, when a debt provable in bankruptcy has 
passed intoa judgment after the commencement of 
proceediugs in bankruptcy, it is held that a new debt 
is thereby created which cannot be proved in bank- 
ruptcy, because the judgment is a merger, and creates 
a new debt which did not exist at the time of the com- 
mencement of the bankruptcy proceedings; nor can 
the original debt be proved because it has become ex- 
tinguished. /nre Gallison, 5 B. R. 353; Bradford vy. 
Rice, 102 Mass. 472; Sampson yv. Clark, 2 Cush. 173; 
Woodbury v. Perkins, 5 id. 86; Faxon v. Baxter, 11 id. 
35; Wolcott v. Hodge, 15 Gray, 547; Holbrook v. Foss, 
27 Me. 441; Fisher v. Foss, 30 id. 459; Pike vy. MeDon- 
ald, 32 id. 418; Wheeler, etc., Company v. Taft, 61 N. 
H. 1. If then a debt provable in bankruptcy is 
merged in a judgment recovered during the pendency 
of bankruptcy proceedings, so that neither the original 
debt nor the judgment can be proved against the bank- 
rupt’s estate, a fortiori a judgment so recovered upon 
a non-provable claim cannot be proved against his 
estate. Jn re Schuchardt, supra; In re Sutherland, 
supra. Mann v. Houghton, 7 Cush. 592, is a case very 
much in point. The action was referred to arbitrators 
by a rule of court, who awarded costs to the defend- 
ant. Before the award was accepted by the court the 
plaintiff took the benefit of the insolvent law and ob- 
tained his discharge. It was held that his discharge 











did not bar the defendant’s claim for the costs awarded, 
because the defendant's claim was not provable against 
the plaintiff's estate in insolvency, not being due or 
payable until after the award was accepted, which was 
subsequent to the commencement of the insolvency 
proceedings. 

There are cases which hold that the judgment may 
be looked into, and if it is found that the debt was one 
that would be discharged, the judgment would be 
barred. Harrington v. McNaughton, 20 Vt. 293; 
Downer v. Rowell, 26 id. 397; Dresser v. Brooks, 3 Barb. 
429; Fox v. Woodruff, 9 id. 498; Clark v. Rowling, 3 
N. Y. 216; Robinson v. Vale, 4 D. & R. 430; Ex parte 
Birch, 7 id. 436; Ea parte Lloud, 17 Ves. 245; Owen on 
Bankruptcy, chap. 11. But it is said, in the well-con- 
sidered opinion in Jn re Gallison, 5 B. R. 353, that the 
source of the conflict is, that in some jurisdictions 
there is no provision for astay of proceedings until the 
bankrupt can obtain and plead his discharge. Accord- 
ingly it was enacted in England in 1730— Stat. 5, Geo. 
II, chap. 30, §13— that when a creditor obtains a judg- 
ment and takes his debtor on execution, he shall be 
discharged on motion. ‘ This,’’ Judge Lowell says, 
“is the foundation of all the English decisions, and 
they have given rise to an impression that in bank- 
ruptcy a judgment obtained during the pendency of 
the bankruptcy proceedings will be discharged, and 
these decisions have had an undue weight in some of 
the decisions in this country.’”’ See also Woodbury v. 
Perkins, 5 Cush. 86, 89, and Sampson v. Clark, 2 id. 175. 

The report of the referee was not a judgment, nor 
did it have the force of a judgment. The reference 
was not an arbitration at common law, nor the report 
of a common-law award, binding like a judgment 
upon the parties when published, until accepted by 
the court, and judgment rendered upon it, it was sub- 
ject to recommittal or rejection for cause shown. Like 
the verdict of a jury, or the report of an auditor or 
master, it is not a judgment in and of itself, bul 
merely the foundation for a judgment, if the court 
shall so adjudge. Neither a verdict nor a report be- 
fore judgment is a debt due and payable either pres. 
ently or ata future day. ‘‘The judgment, when ren. 
dered, establishes the indebtedness and impresses the 
obligation of payment, and so may be said to create 
the debt. Notuntilit has passed is there a debt due 
and payable.” Black v. McClelland, supra. The de- 
fendant has cited Lx parte Harding, In re Pickering, 27 
Eng. L.. & E. 267, as authority that the amount of an 
award may be proved asa liquidated sum against the 
bankrupt’s estate. That was an action of assumpsit to 
recover the balance of an account, in which the plaint- 
iff had a verdict by consent, subject to a reference to 
an arbitrator, who subsequently made an award in 
favor of the plaintiff. The defendant then committed 
an act of bankruptcy, after which judgment was 
signed for the plaintiff for the amount of the award. 
The plaintiff having proved his judgment against the 
estate of the defendant in bankruptcy, his assignee 
moved to expunge the proof, upon the ground that the 
judgment was not signed until after the creditor had 
notice of the act of bankruptcy. It was held that the 
creditor was entitled to prove for the debt awarded, 
interest and costs as a liquidated sum, on the ground 
that the award was more than a verdict rendering the 
sum provable asa debt, uritil it could be shown that 
the award could be set aside at law. Turner, L. J., 
said: ‘‘It is argued that the arbitrator was in the place 
of a jury; if he was, so he was in the place of a jury 
whose decision both parties had agreed should be con- 
clusive on them.”’ Without a fuller knowledge of the 
provisions of the English Bankrupt Act than the case 
discloses, it is not easy to measure the value of that 
decision as an authority under our statute. Stress 


was laid upon the fact that the creditor had knowl- 
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edge of the act of bankruptcy when the judgment was 
signed. The judgment was signed before the petition 
for adjudication was filed, which under our statute is 
the commencement of the bankruptcy proceedings. 
The reference seems to have been regarded as equiva- 
lent to a common-law arbitration, The referee is 
called the arbitrator, and his report an award. By 
the agreement for reference the arbitrator had power 
to direct a verdict for either party, with costs of suit 
and costs of reference. The course pursued resembles 
closely the course under our statute, where a suit, 
pending at the commencement of bankruptcy pro- 
ceedings, to recover a claim specified in the sections 
before cited, the damages being unliquidated, may be 
prosecuted so far as to ascertain by a trial the amount 
of the debtor’s indebtedness, to enable the creditor to 
prove his claim against the bankrupt’s estate. 

Whether the amount of the verdict is a provable 
debt against the bankrupt was for a long time a dis- 
puted question in England and the English, decisions 
on this point arein conflict with each other. In Ex 
parte Hill, 11 Ves. 646, the cases are discussed, and 
Lord Eldon expressed strong doubt of the soundness 
of those cases which held that a verdict in an action 
for damages for a tort was a provable debt in bank- 
ruptcy. Ex parte Charles, 16 Ves. 256 (14 Kast, 198), 
was a petition to set aside a commission of bankruptcy 
which had issued upon a creditor's petition, whose 
debt consisted of a verdict for damages in an action 
of breach of promise of marriage rendered before the 
act of bankruptcy, and upon which judgment was 
entered before the allowance of the commission. The 
judges of the king’s bench ‘‘unanimously certified 
their opinion that the debt of the petitioning creditor 
was not sufficient in law to support the commission. 
Since then (1811) the law has been settled accordingly 
in England.’””’ McKenna, J., in Black v. McClelland, 
supra. 

Our conclusion is, that both upon principal and 
authority the report and assessment of damages by a 
referee appointed under the statute of 1876, and made 
during the pendency of bankruptcy proceedings in an 
action for a tort, do not constitute a debt which may 
be proved against the defendant’s estate in bankruptcy. 

It is objected that the order made at the March 
term, 1878, dismissing the action as to Calvin F. Cate 
was a final disposition of the action as to him which 
cannot be revoked. Whether the order of dismissal 
was so far final as to become a judgment, or was in the 
nature of a final judgment, the court had power to 
vacate it upon notice and a hearing, and to reinstate 
the action upon the docket. Aldrich v. Wright, 57 N. 
H. 104; Adams v. Adams, 51 id. 388; Russell v. Dyer, 
89 id. 528; Johnson v. uilroad, 43 id. 410; Judge of 
Probate v. Webster, 46 id. 518; MeIntire v. Carr, 59 id. 
207; Moore v. Carpenter, 63 id. 65: Clough v. Moore, id. 
111. Whether proper cause was shown for the course 
pursued was a question of fact to be determined at the 
trial term. The plaintiff is entitled to judgment on 
the report. 

Case discharged. 

Carpenter and Bingham, JJ., did not sit; the others 


concurred. 
eS een 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

Court OF CLAIMS—JURISDICTION—CLAIM GROWING 
OUT OF A TREATY.—A claim growing out of and de- 
pendent on atreaty stipulation entered into with a 
foreign government is not cognizable in a Court of 
Claims. This case is in all respects like the case of the 





*Appearing in 5 Sup. Ct. Rep. 





Great Western Ins. Co. v. U. S., 112 U. S. 1938, which 
holds that the Court of Claims had no jurisdiction by 
reason of that section. That was a case of a claim 
submitted to the United States for reclamation 
against Great Britain. A treaty between the two 
powers provided, as in the present case, for an arbitra- 
tion, under which the claim was allowed and paid to 
the United States. On appeal from the Court of 
Claims we decided that it was, within the meaning of 
section 1066 of this Revision, “a claim growing out of 
and dependent on a treaty stipulation entered into 
with a foreign government,” of which that court could 
not entertain jurisdiction. The present case is 
stronger than that, because the act of Congress of 
June 18, 1878 (20 Stat. 144), confers on the secretary of 
State the authority to distribute these awards among 
the several claimants. Frelinghuysen v. Key, 110 U. 
8. 63. Not only is the Court of Claims forbidden to 
entertain jurisdiction of this claim, but the secretary 
of State is by law authorized and directed to do all 
that can be done for claimants, without further leg- 
islation. Alling v. United States. Opinion by Mil- 
ler, J. 

[Decided May 4, 1885.] 


CHESAPEAKE AND OnIO CANAL COMPANY—STAT. 
Mp. 1834, cu. 241; 1835, cH. 395; 1838, cH. 396; AND 
1844, CH. 281—LEVY BY CREDITOR—RIGHTS OF STATE 
oF MARYLAND.—Under the statutes of Maryland of 
1834, ch. 241; 1835, ch. 395; 1888, ch. 396; and 1844, ch. 
281, and the instruments executed pursuant to those 
statutes, the tolls and revenues of the Chesapeake 
& Ohio Canal Company are mortgaged to the State of 
Maryland to secure the repayment of money lent by 
the State to the company, and the payment of divi- 
dends and interest on the stock subscribed for by the 
State; subject, in the first place, to the appropriation 
of so much of the tolls and revenues as is necessary to 
keep the canal in repair, to provide the necessary sup- 
ply of water, and to pay the salaries of officers and an- 
nual expenses; and in the second place, to a mortgage 
to trustees to secure the payment of certain bonds of 
the company. And at the suitin equity of the State 
and of such trustees, even before the State has taken 
possession under its mortgages, a general creditor of 
the company, who at the time of contracting his debt 
had notice of the provisions of the statutes and of the 
mortgages, willbe restrained from levying on money 
deposited by the company in a bank, and needed to 
meet such necessary expenses. An ordinary mortga- 
gee of real estate, who has not taken possession under 
his mortgage, is not entitled to the rents and profits as 
against the mortgagor or his attaching creditors; and 
the same rule holds good in the case of a mortgage by 
arailroad, canal or bridge corporation of its tolls and 
revenues, which provides a mode in which the mort- 
gagee shall take possession, and until that mode is 
availed of,leaves the tolls and revenues in the control of 
the mortgagor, to be disposed of as he sees fit. Gal- 
veston R. v. Cowdrey, 11 Wall. 459; Gilman y. Illi- 
nois & M. Tel. Co., 91 U. S. 603; American Bridge Co. 
v. Heidelbach, 94 id. 798. But by the statutes of the 
State of Maryland relating to the Chesapeake & Ohio 
Canal Company, and the mortgages executed pursuant 
to those statutes, the application of the tolls and rev- 
enues of the canal was not left to the disposal of the 
corporation, The State of Maryland, regarding tie 
construction, and maintenance of the canal as an ob- 
ject of great importanceand benefit to the public, had 
lenttothe canal company large sums of money, and 
subscribed fora majority of its stock, and tosecure its 
loansand investments had taken from the company 
mortgages upon the canal and all its tolls and revenues. 
The debt of the judgment creditor in this case was a 
general debt of the company, and not a bond secured 
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by the trust mortgage, nor a debt contracted for repairs 


or salaries, or other current expenses. It is alleged in 
the bills and admitted by the demurrers, that the cred- 
itor, at the time of contracting his debt, had notice of 
all the charges, liens and duties affecting the tolls and 
revenues, and especially of the provision by which 
they were appropriated, in the first instance, to the 
payment of necessary expenses. And the money of 
the corporation, which he seeks to apply to the pay- 
ment of his debt, is needed for those expenses. It fol- 
lows that the judgment creditor has no equity, aud 
that the State of Maryland, and the trustees for 
bondholders, whose security will be affected by the di- 
version of this money from its lawful object, are en- 
titled to injunctions. This conclusion accords with 
the adjudication of the Court of Appeals of Maryland 
in Brady v. State, 26 Md. 290, and with the opinions 
expressed by that court in earlier and later cases. 
Boyd vy. Chesapeake & Ohio Canal Co., 17 Md. 195; 
Virginia v. Same, 32 id. 501. Brown v. State of Mary- 
land. Opinion by Gray, J. . 
[Decided May 4, 1885.] 


CONSTITUTIONAL LAW — DRAINAGE ACTS — FOUR- 
TEENTH AMENDMENT.— General laws authorizing the 
drainage of tracts of swamp and low lands, by commis- 
sioners appointed upon proceedings instituted by some 
of the owners of the lands, and the assessment of the 
whole expense of the work upon all the lands within 
the tract in question, have long existed in the State of 
New Jersey, and have been sustained and acted on by 
her courts, under the Constitution of 1776, as well as 
under that of 1844. Stat. Dec. 28, 1783; Wilson’s Laws, 

2; Nov. 29, 1788, and Nov. 24, 1792; Patterson’s 
Laws, 84, 119; Jones v. Lore, 3 N. J. Law, 1948; Dore- 
mus vy. Smith, 4 id. 142; Westcott v. Garrison, 6 id. 
132; State v. Frank & Guisbert Creek Co., 14 id. 301; 
State v. Newark, 27 id. 185, 194; Berdan y. Riser 
Drainage Co., cited 18 N. J. Eq. 69; Coster v. Tide- 
water Co., id. 54, 68, 518, 531; State v. Blake, 35 N. J. 
Law, 208, and 36 id. 442; Hoagland v. Wurts, 41 id. 
175, 179. In State v. Newark, 27 id. 185, 194, the Su- 
preme Court said: ‘“‘ Laws for the drainage and em- 
banking of low grounds, and to provide for the 
expense, for the mere benefit of the proprietors, with- 
out reference to the public good, are to be classed not 
under the taxing but the police power of the govern- 
ment.”’ In Coster v. Tide-water Co., 18 N. J. Eq. 54, 
518, the same view was strongly asserted in the Court of 
Chancery and in the Court of Errors. The point there 
decided was that a statute providing for the drainage 
of a large tract of land overflowed by tide-water, by a 
corporation chartered for the purpose, none of the 
members of which owned any lands within the tract, 
if it could be maintained as an exercise of the right of 
eminent domain for public use, yet could not author- 
ize an assessment on the owners of such lands for any 
thing beyond the benefits conferred upon them. But 
the case was clearly and sharply distinguished from 
the case of the drainage of lands for the exclusive 
benefit of the owners upon proceedings instituted by 
some of them. Chancellor Zabriskie said: ‘‘ But there 
is another branch of the legislative power that may be 
appealed to, as authorizing the taking of the Jands re- 
quired for the works to drain these meadows. It is the 
power of the government to prescribe public regula- 
tions for the better and more economical management 
of property of persons whose property adjoins, or 
which, from some other reason, can be better man- 
aged and improved by some joint operation, such as 
the power of regulating the building of party-walls; 
making and maintaining partition fences and ditches; 
constructing ditches and sewers for the draining of 
uplands or marshes, which can more advantageously 
be drained by a common sewer or ditch. This is a 








well-known legislative power, recognized and treated 
of by all jurisconsults aud writers upon law through 
the civilized world; abranch of legislative power ex- 
ercised by this State before and since the Revolution, 
and before and since the adoption of the present Con- 
stitution, and repeatedly recognized by our courts, 
The Legislature has power to regulate these subjects, 
either by general law, or by particular laws for certain 
localities, or particular and defined tracts of land. 
When the Constitution vested the legislative power in 
the Senate and General Assembly, it conferred the 
power to make these public regulations as a well-under- 
stood part of that legislative power.”’ ‘ The principle 
of them all is, to make an improvement common to 
all concerned, at the common expense of all. And to 
effect this object, the acts provide that the works to 
effect the drainage may be located on any part of the 
lands drained, paying the owner of the land thus 
occupied compensation for the damage by such use. 
So far, private property is taken by them; further it 
is not. In none of them is the owner divested of his 
fee, and in most there is no corporation in which it 
could be vested, and for all other purposes the title of 
the land remained in the owner. To effect such com- 
mon drainage, power was, in some cases, given to con- 
tinue these drains through adjacent lands not drained, 
upon compensation. All this was an ancient and 
well-known exercise of legislative power and may well 
be considered as included in the grant of legislative 
power in the Constitution.”” 18 N. J. Eq. 68-71. Chief 
Justice Beasley, in delivering the judgment of the 
Court of Errors, enforced the same distinction, saying: 
“This case, with regard to the grounds on which it 
rests, is to be distinguished from that class of proceed- 
ings by which meadows and other lands are drained 
on the application of the land-owners themselves. In 
the present instance, the State is the sole actor, and 
public necessity or convenience is the only justifica- 
tion of her intervention. But the regulations estab- 
lished by the legislative power, whereby the owners of 
meadow lands are compelled to submit to an equal 
burden of the expense incurred in their improvement, 
are rules of police of the same character as provisions 
concerning party-walls and partition fences. To these 
cases therefore the principle upon which the decision 
of the present case rests is not to be extended.” 18 
N. J. Eq. 531. These full and explicit statements have 
been since treated by the courts of New Jersey 
as finally establishing the constitutionality of such 
statutes. In State v. Blake, 35 N. J. Law, 208, and 36 
id. 442, a statute authorizing a tract of swamps and 
marsh lands to be drained by commissioners elected 
by the owners of the lands and the entire expense as- 
sessed upon all the owners, was held to be constitu- 
tional, although no appeal was given from the assess- 
ment. In the Supreme Court it was said: ‘‘ This branch 
of legislative power which regulates the construction 
of ditches and secures the drainage of meadows and 
marshy lands has been exercised so long, and is so 
fully recognized, that it is now too late to call it in 
question. It is clearly affirmed in the Tide-water Co. 
v. Coster, and cannot be opened to discussion.” 35 N. 
J. Law, 211. And the Court of Errors, in a unanimous 
judgment, approved this statement of the Supreme 
Court, as well as that of Chief Justice Beasley, in Cos- 
ter v. Tide-water Co., above quoted. 35 N. J. Law, 
447, 448. The constitutionality of the statute of 1871, 
under which the proceedings in the case at bar were 
had, was upheld by the Supreme Court and Court of 
Errors upon the ground of the previous decisions. 
Jn re Lower Chatham Drainage, 35 N. J. Law, 497, 501; 
Inve Pequest River Drainage, 39 id. 433, 454; 41 id. 
175, 179; 42 id. 553, 554, and 43 id. 456. ‘The further 
suggestion made by the Supreme Court in 35 id. 501, 
506, and 39 id. 434, that this statute could be main- 
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tained as a taking of private property for a public use, 
was disapproved by the Court of Errors in 41 id. 178. 
In Kean v. Driggs Drainage Co., 45 id. 91, cited for the 
plaintiffs in error, the statute that was held unconsti- 
tutional created a private corporation with power 
to drain lands without the consent or application of 
any of the owners; and the Supreme Court observed 
that in the opinions of the Court of Errors in the 
present case and in Coster v. Tide-water Co., the dis- 
tinction was clearly drawn between meadow drainage 
for the exclusive benefit of the owners, to be done at 
their sole expense, aud drainage undertaken by the 
public primarily as a matter of public concern, in 
which case the assessment upon land-owners must be 
limited to benefits imparted. 45 N. J. Law, 94. This 
review of the cases clearly shows that general laws for 
the drainage of large tracts of swamps and low lands, 
upon proceedings instituted by some of the proprietors 
of the lands to compel all to contribute to the expense 
of their drainage, have been maintained by the courts 
of New Jersey (without reference to the power of tak- 
ing private property for the public use under the right 
of eminent domain, or to the power of suppressing a 
nuisance dangerous to the public health) as a just and 
constitutional exercise of the power of the Legislature 
to establish regulations by which adjoining lands, held 
by various owners in severalty, and in the improvement 
of which all have a common interest, but which, by 
reason of the peculiar natural condition of the whole 
tract, cannot be improved or enjoyed by any of them 
without the concurrence of all, may be reclaimed and 
made useful to all at their joint expense. The case 
comes within the principle upon which this court up- 
held the validity of general mill acts iu Head v. Amos- 
keag Manuf. Co., 113 U. S. 9. It is also well settled by 
the decisions of the courts of New Jersey that such pro- 
ceedings are not within the provision of the Constitu- 
tion of that State securing the right of trial by jury’ 
Const. N. J. 1776, art. 22; Const. 1844, art. 1, § 7; Scud- 
der y. Trenton Delaware Falls Co., 1 N. J. Eq. 694, 
721-725; In re Lower Chatham Drainage, 35 N. J. Law, 
497: Howe v. Plainfield, 37 id. 145. The statute of 
1871 is applicable to any tract of land within the State 
which is subject to overflow from freshets, or which 
is usually in low, marshy, boggy or wet condition. It 
is only upon the application of at least five owners of 
separate lots of land included in the tract that a plan 
of drainage can be adopted. All persons interested 
have opportunity, by public notice, to object to the 
appointment of commissioners to execute that plan, 
and no commissioner can be appointed against the re- 
monstrance of the owners of the greater part of the 
lands. All persons interested have also opportunity 
by public notice to be heard before the court on the 
commissioner’s report of the expense of the work, and 
of the lands which, in their judgment, ought to con- 
tribute, as wellas before the commissioners; and on 
any error in law or in the principles of assessment, 
before the court, upon the amount of the assessment. 
As the statute is applicable to all lands of the same 
kind, and as no person can be assessed under it for the 
expense of drainage without notice and opportunity to 
be heard, the plaintiffs in error have neither been de- 
nied the equal protection of the laws, nor been deprived 
of their property without due process of law, within 
the meaning of the fourteenth amendment of the Con- 
stitution of the United States. Barbier v. Connolly, 
113 U.S. 27, 31; Walker v. Sauvinet, 92 id. 90; David- 
son v. New Orleans, 96id. 97; Hagar v. Reclamation 
District, 111 id. 701. Wurts v. Hoagland. Opinion by 
Gray, J. 

[Decided May 4, 1885.] 


RAILROAD BONDS—CONSOLIDATED CORPORATIONS.— 
Four railroad corporations, whose roads formed acon- 








necting line in Ohio, Indiana and Illinois, were con- 
solidated, according to the, statutes of those States, 
under an agreement in which the capital on the basis 
of which each entered into the consolidation was de- 
scribed as composed of the amount of its stock and of 
its mortgage bonds, and other bonds, and it was agreed 
that all those bonds should, ‘tas to the principal and 
interest thereof, as the same shall respectively fall due, 
be protected by the consolidated company, according 
to the true effect and meaning of the bonds.’’ Two 
years afterward, the consolidated company to secure 
its own bonds, payable at a later date than the old 
ones, executed a mortgage of all its property to trus- 
tees, which recited that it had been deemed for the in- 
terest of the corporation, as wellas for the interest of 
all the various classes of existing bonds (which were 
specifically described) that the whole of them should 
be consolidated into one mortgage debt upon equitable 
principles; and provided that a sufficient amount of 
the new bonds should be retained ‘‘to retire, in such 
manner aud upon such terms as the directors may 
from time to time prescribe,” an equal amount of the 
old bonds. Six years later the consolidated company 
made another mortgage to secure other bonds, for non- 
payment of which it was afterward foreclosed by sale 
of the whole property. Held, that the property was 
not subject to any lien in favor of bonds of one of the 
old companies, issued after the passage of the statutes 
authorizing the consolidation, unsecured by any mort- 
gage or lien before the consolidation, and the holders 
of which had not exchanged or offered to exchange 
them for bonds of the consolidated company before 
the proceedings for foreclosure. The property of a cor- 
poration is doubtless a trust fund for the payment of 
its debts, in the sense that when the corporation is 
lawfully dissolved and all its business wound up, or 
when it is insolvent, all its creditors are entitled in 
equity to have their debts paid out of the corporate 
property before any distribution thereof among the 
stockholders. It is also true, in the case of a corpora- 
tion, as in that of a natural person, that any convey- 
ance of the property of the debtor, without authority 
of law, and in fraud of existing creditors, is void as 
against them. Story Eq. Jur., § 1252; Curran v. Ar- 
kansas, 15 How. 304; Graham v. Railroad Co., 102 U. 
S. 148, 161; Railroad Co. v. Howard, 7 Wall. 392; 
Goodin vy. Cincinnati & Whitewater Canal Co., 18 Ohio 
St. 169. But upon the consolidation, under express 
authority of statute, of two or more solvent corpora- 
tions, the business of the old corporations is not wound 
up, nor their property sequestrated or distributed, but 
the very object of the consolidation, and of the stat- 
utes which permit it, is to continue the business of the 
old corporations. Whether the old corporations are 
dissolved into the new corporation, or are continued 
in existence under a new name and with new powers, 
and whether, in either case, the consolidated company 
takes the property of each of the old corporations 
charged with a lien forthe payment of the debts of 
that corporation, depend upon the terms of the agree- 
ment of consolidation, and of the statutes under whose 
authority that consolidation is effected. In the pres- 
ent case, before the consolidation, no lien of any kind 
existed in favor of the equipment bonds; and the con- 
solidation was made under and pursuant to the stat- 
utes of Ohio, Indiana and Illinois, passed before the 
issue of those bouds, and to which the contract of the 
boudholders was therefore subject. The effect of the 
Ohio consolidation act was to merge the old corpora- 
tions into the new one, which took their place, suc- 
ceeded to their property and assumed their liabilities. 
Shields v. Ohio, 95 U. S. 319; Railroad Co. v. Georgia, 98 
id. 359. The liability imposed by that statute upon the 
new corporation for the debts of the old ones is the same 
as theirs, neither greater nor less. The provision of sec- 
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tion 5, that ‘‘ all rights of creditors, and all liens upon 
the property of either of said corporations, shall be pre- 
served unimpaired,” clearly distinguishes debts se- 
cured by lien from debts not so secured, and indicates 
no intention to create a new lien in favor of creditors 
who before had none, but simply preserves to each 
class of ereditors the rights belonging to it before the 
consolidation. The further provisions of this section, 
that “the respective corporations may be deemed to 
be in existence to preserve the same,’ and that all 
debts of either of the old companies shall henceforth 
attach to the new corporation, and be enforced against 
it to the same extent as if it had contracted them, lead 
to the same conclusion. The statute of Indiana is less 
specific in its provisions, but expressly authorizes 
railroad companies within the State to consolidate 
with railroad companies in an adjoining State, *‘in 
accordance with the laws of the adjoining State;” 
and, as is well settled by decisions of the Supreme 
Court of Indiana, does not give to unsecured creditors 
of the old companies any lien or precedence as against 
asubsequent mortgage of the consolidated property. 
MeMahan vy. Morrison, 16 Ind 172; Indianapolis, C. & 
L. R. Co. v. Jones, 29 id. 465; Paine v. Lake Erie & 
L. R. Co., 31 id. 283, 349; Jeffersonville, M. & I. R. 
Co. v. Hendricks, 41 id. 48. Wabash, etc., R. Co. v. 
Ham. Opinion by Gray, J. 

[Decided May 4, 1885.] 





>—__—— 


ILLINOIS SUPREME COURT ABSTRACT.* 

CONTRACT--BY LETTER OR TELEGRAPH—WHEN COM- 
PLETED.—A contract by letter is completed the in- 
stant the letter accepting the offer is mailed, and is 
valid and binding whether the letter of acceptance is 
received or not. (2) But where any thing else is left 
to be settled in respect to an offer by mail or telegraph, 
the acceptance of the offer by telegraphing will not 
complete the contract where the dispatch does not 
reach its destination. (8) A. and B. contemplated 
making a large purchase of cattle in the West, and it 
was agreed that A. sbould go to see the cattle, and 
telegraph back to B. the price per head if a purchase 
was made, when B. was to reply by telegraph, without 
delay, saying “ yes,”’ if he was willing to take a third 
interest in the purchase, and then A. was to telegraph 
back to B. the estimated amount required to pay a 
third interest, which B. was to place tothe credit of 
A. and his brother, ina Chicago bank, so that the lat- 
ter might draw on the same, and cause the bank to 
telegraph that fact to A. A. bought the cattle for 
$55,000, and telegraphed B. the price per head, and he 
answered ‘“‘yes,’’ which dispatch never reached A. 
Later, B. sent another dispatch to A., saying if the 
cattle were good there was no danger in buying them, 
which was received on the same day that A. and 
another had concluded the purchase by paying the 
necessary advance. On the next day B. arrived, and 
offered to pay his share of the price, which was de- 
clined. Jleld, that under the circumstances the send- 
ing of the first dispatch accepting a share in the pur. 
chase, which never reached its destination, did not 
complete the contract and make A. and B. partners 
in the*purchase, there being something else to be done 
besides a mere acceptance, to carry out the contract, 
and also that B.’s offer to pay on the day after the pur- 
chase, and payment of the price, was too late. Where 
parties undertake to contract by letter, and one party 
makes a proposal by letter, and the other by letter ac- 
cepts and posts his acceptance, the minds of the parties 
have met, and from the instant of mailing the accept- 
ance the contract is a valid and binding one. See 





*To : appear in 111 Illinois Reports, 








Household Fire Ins. Co. v. Grant, L. R., 4 Exch. Diy. 
216; Taylor v. Merchants’ Fire Ins. Co., 9 How. 390; 
Mactier v. Frith, 6 Wend. 103; Hallock vy. Ins. Co., 2 
Dutch. 268; Minnesota Oil Co. v. Collier Lead Co., 4 
Dill. 431; Abbott v. Shepard, 48 N. H.14; Trevor vy. 
Wood, 36 N. Y. 307; Pomeroy Cont. 95, and cases there 
cited. Although there be contrary authority that a 
contract made by mutual letters is not complete until 
the letter accepting the offer has been received by the 
person making the offer (see Lewis v. Browning, 130 
Mass. 175), we regard the weight of authority to be in 
favor of the rule as first above stated. A distinction 
has been taken, that though in general such a contract 
takes effect from the time of acceptance, and not from 
the subsequent notification of it, yet the offerer may 
not be bound by the fact that the letter of acceptance 
had been put in the post-office, if the letter never 
reached its destination. The preponderance of au- 
thority does not appear to sustain this distinction, but 
to hold that the mailing of the letter of acceptance 
completes the contract, whether the letter reaches its 
destination or not. Haas v. Myers. Opinion by Shel- 
don, J. 


LIFE ESTATE--POWER OF TENANT OVER—TRESPASS— 
FIXTURES —EMINENT DOMAIN—COMPENSATION.-~A per- 
son having an estate for life in land may make or al- 
low any use of it he sees fit during his life, provided 
no injury is dune to the inheritance. The remainder- 
man, during the existence of the life estate, bas the 
right only to prevent the commission of waste. “An 
original entry by the consent of the tenant for life is 
lavful, and will not subject the party entering, to 
an action of ejectment on the part of the remainder- 
man, although damages have not been paid. Other 
remedies must be sought.”’ Mills Em. Dom., § 142; 
Austin v. Rutland R. Co.,45 Vt. 215. It does not 
necessarily and invariably follow that structures, or 
even buildings, placed by one person on the land of 
another become a part of the real estate. When they 
are trade fixtures, they are regarded as personal prop- 
erty. Soahouse erected upon the land of another, 
under an agreement that it shall belong to the. builder, 
is personal property. Matzon v. Griffin, 78 Ill. 477; 
Curtiss v. Hoyt, 19 Conn. 165; Wells v. Banister, 4 
Mass. 514. If a man erects a house upon the 
land of another with his consent, it will, if the 
builder has no title to the land, be the personal 
property of the builder. 1 Wash. Real Prop., p, 
2,84; Aldrich v. Parsons, 6 N. H. 555; Dame v. Dame, 
38 id. 429; Osgood v. Howard, 6 Greenl. 452; Ashmun 
v. Williams, 8 Pick. 402; Doty v. Gorham, 5 id. 487; 
Rogers v. Woodbury, 15 id. 156; Mott v. Palmer, 1 
Com. 571; Hinckley v. Baxter, 13 Allen, 139. And it 
will so remain, though the land-owner convey the 
land, and the owner of the building convey that, if to 
different persons. Ham v. Kendall, 111 Mass. 298. If 
a person enters the land of another without permis- 
sion, and places a building or other structure thereon, 
permanently attached to the soil, he will be atres- 
passer, and the building or structure will become part 
and parcel of theland, and will be the property of the 
land-owner. In such case the builder acquires no 
rights by his tortious acts. But here there was no 
trespass, because the entry upon the land was with the 
express consent of one having the right to give it, and 
all the subsequent acts were done without objection, 
and before any steps were taken to dispossess the 
plaintiff or the corporation which it succeeded. Even 
if the entry had been without license or permission of 
any one authorized to grant the same, so that it wasa 
trespass at the time, the law would not require the 
railroad company, in seeking a condemnation of the 
land so entered upon for a right of way to pay 
the owner of the land for structures placed upon 
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it at its own expense, with a view of sub- 
sequently acquiring the right of way. As sus- 
taining these views, see Greve vy. First Division 
St. Paul & Pacific R. Co., 26 Minn. 66; Mor- 
gan’s Appeal, 39 Mich. 675; Toledo, Ann Arbor & 
Grand Trunk R. Co. v. Dunlap, 47 id. 456; Lyon v. 
Green Bay Ry. Co., 42 Wis. 538; Justice v. Nesquehon- 
ing Valley R. Co., 87 Penn. St. 28; California P. R. Co. 
y. Armstrong, 46 Cal. 85. In a proceeding of this kind, 
to condemn land for aright of way, the land-owner 
cannot recover damages fora prior trespass by enter- 
ing upon his premises. Lafayette, Bloomington & 
Mississippi R. Co. v. Winslow, 66 Ill. 219. That the 
land-owner whose land is condemned cannot recover, 
in addition to the value of the land taken, the value 
of improvements put upon the same by the party seek- 
ing a condemnation,reference has been made to the fol- 
lowing othercases: Baker v. Chicago, Rock Island & 
Pacific R. Co., 57 Mo. 265; Dietrich v. Murdock, 42 id, 
279; Blesch v. Chicago R. Co., 43 Wis. 195; Mississippi 
R. Co. v. Devaney, 42 Miss. 602; Robbins v. Milwaukee 
R. Co., 6 Wis. 636; Selma R. and D. R. Co. v. Camp, 45 
Ga. 180; Harvey v. Lackawanna & B. R. Co., 47 Penn. 
St. 428; East Pennsylvania R. Co. v. Hottenstine, id. 
28; White Water Valley R. Co. v. McClure, 29 Ind. 
536; Greenville R. Co. ¥. Nunnamaker, 4 Rich. 
L. 107; McAuley v. Western Vermont R. Co., 33 Vt. 
311; State v. Gulf Ry. Co., 3 Rob. (La.) 513. The ‘just 
compensation’’ required to be given is for that which 
is taken from the owner, and which is of value to him, 
and not for something he never owned. Chicago, etc., 
R. Co. v. Goodwin. Opinion by Dickey, J. 


EMINENT DOMAIN — PLEADINGS — CROSS-PETITION 
—EVIDENCE -— OPINION OF WITNESSES AS TO VALUE. 
—On a petition to condemn land by a railroad 
company, the defendant has aright to file a cross-pe- 
tition when his interests are not accurately or fully 
stated in the petition, and thereby recover compensa- 
tion for damages to other adjacent property not 
sought to be taken, and it is error to strike such cross- 
petition from the files. If it be defective, or the 
property damaged is insufficiently described, or the 
cross-petition does not show how the property will be 
damaged, the proper course is to demur to it, so as to 
afford an opportunity to amend the same. See Mix v. 
Lafayette, Bloomington & Mississippi R. Co., 67 Ill. 
319; Jones v. Chicago & Iowa R. Co., 68 id. 380; Galena 
& Southern Wisconsin R. Co. v. Birkbeck, 70 id. 208. 
On the trial there were offers to prove that the prop- 
erty sought to be condemned hada special value for 
railroad purposes beyond its general market value, 
and also that certain prices had been offered for the 
property, within a few months of the time of the trial, 
above the general market value, all of which, on ob- 
jection, the court refused to allow to be proved; and 
consistently with such ruling, the court, among other 
things, at the instance of the petitioner, instructed the 
jury: ‘The jury are instructed by the court, that 
the evidence of certain witnesses as to what they 
would yive for the property in controversy is not 
proper evidence for the jury toconsider in making up 
their verdict fn this case, that such testimony was 
ruled out by the court, and should not be considered 
by the jury.’’ In these rulings we hold there was error. 
In St. Louis, Jerseyville & Springfield R. Co. v. Kirby, 
104 11]. 345, we held that it is competent to show, in 
such cases, that the land proposed to be taken has a 
special value to the owner by reason of a special profit- 
able use, and he is entitled to compensation for the 
loss occasioned by deprivation of such special use. In 
that case the use was that of atraining track. It was 
said: ‘The value of land consists in its fitness for 
use, present or future, and before it can be taken for 
public use the owner must have just compensation. If 





he has adopted a peculiar mode of using that land, by 
which he derives profit, and he is deprived of that use, 
justice requires that he be compensated for the loss. 
That loss is the loss to himself. It is the value which 
he has, and of which he is deprived, which must be 
made good by compensation.” And upon like prin- 
ciple we held in Lake Shore & Michigan Southern Ry. 
Co. v. Chicago & Western Indiana R. Co., 100 Ill. 21, 
that where land has no market value, from the fact of 
its being used as a right of way fora railroad, and de- 
voted to aspecial use of making railroad transfers, 
estimates of its value with reference to such use, by 
those competent to speak in that regard, should be re- 
ceived on the question of compensation to be paid for 
its condemnation for the use of another railroad com- 
pany for its rightof way. And in Lafayette, Bloom- 
ington & Mississippi R. Co. v. Winslow, 66 Ill. 219, it 
was said: ‘As land and city lots have no standard 
value, itis right and necessary to take the opinions of 
witnesses, and to hear the facts upon which such opin- 
ions are founded.”’ The principle recognized in these 
cases clearly leads to this: If property has a special 
value, from whatever cause, that special value belongs 
to the owner of the property, and he is entitled to be 
paid it by the party seeking condemnation. In de- 
termining the value of real property in such cases, to 
the owner, witnesses may give their opinions, and any 
special circumstances upon which those opinions are 
founded, for what they are worth. Johnson v. F. & M. 
Ry. Co. Opinion by Scholfield, J. 





>——_—_— 


NEW HAMPSHIRE SUPREME COURT ABSTRACT. 

CARRIER—ILLEGA L CHARGES—PENALTY. —If a rail- 
road charges and receives for transporting a car-load 
of merchandise to the station on its road where it de- 
livers the goods, and they are accepted by the con- 
siguee, more than it charges for transporting the same 
a greater distance, it is liable to the penalty imposed 
by chapter 55, Laws of 1859, although by the original 
contract the merchandise was to be transported to a 
more distant station. The statute provides that 
“no railroad owned or operated in this State 
shall charge a higher tariff on like classes of freight 
by the car-load, when delivered at any station 
on its line, than is charged to deliver the same at any 
station on the road where the transportation is for a 
greater distance,’ or more briefly expressed, no rail- 
road shall charge more for transporting freight by the 
car-load any distance than it charges for transporting 
the same a greater distance, and imposes a fine for vio- 
lating its provisions, to be recovered in an action for 
debt. Laws of 1879, ch. 55. This, excluding the pro- 
vision for a penalty, is substantially a re-enactment of 
the common law. McDuffee v. Railroad, 52 N. H. 
430, 457; S. C., 13 Am. Rep. 72; Railroad v. Forsaith, 
59 id. 122; S. C., 47 Am. Rep. 181. The railroad on the 
west bank of the river to Hooksett, and the railroad to 
Hooksett by way of Suncook, are both operated by the 
defendants, and for the purposes of this question are 
to be treated as parts of the same road. Gen. Laws, 
ch. 159, $1; Pierce v. Concord Railroad, 51 N. H. 590. 
The distance from Concord to Suncook is seven miles, 
and to Hooksett nine and one-half miles. The defend- 
auts charged for transporting the car-load of corn from 
Ogdensburg to Hooksett $32.35, and to Stncook, 
$37.95. Whatever part of the whole sum eharged was 
appropriated for the freight over other roads, the de- 
fendants charged and received for transporting the 
car-load upon their own road from Concord to Sun- 
cook $5 60 more than they charged for transporting 
the same the greater distance, from Concord to Hook- 
sett. A more striking instance of the mischief the 
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statute was intended to remedy could hardly be pre- 
sented. The defendants were not a party to and have 
no concern with the agreement of the vendors to de- 
liver the corn to the plaintiffs free of expense at Hook- 
sett. Their own contract to transport the corn to 
Hooksett does not relieve them from liability. If 
they had performed that contract and insisted upon 
the plaintiffs’ taking a delivery of the corn at Hook- 
sett, it may be that there would have been no just 
ground of complaint. But they did not do so. By 
their transportation of the corn to Suncook, and the 
plaintiffs’ acceptance of it there instead of at Hook- 
sett, the original contract was abandoned, and in its 
place a new one to haulit to Suncook was substituted, 
under which the service was rendered and the right to 
freight accrued. The defendants cannot treat the 
contract as rescinded so far as it relates to the service 
to be rendered, and in force for the purpose of meas- 
uring their compensation. Whether upon a contract 
to haul a car-load of merchandise from Concord to 
Suncook by way of Hooksett, the defendants can or 
cannot, under the statute, properly charge a greater 
sum than their rate to Hooksett, either in case they 
literally perform the contract, or in case they in 
fact haul it by the direct and shorter route to Sun- 
cook, is a question which need not be determined, be- 
cause the case shows no such contract. Osgood y. 
Concord Railroad Co. Opiniou by Carpenter, J. 
[Decided March 13, 1885.] 


WILL—* MONEYS ’’—WHAT INCLUDED IN.—If a will 
contains no residuary clause, and it is manifestly the 
testator’s intention to dispose of all of his property, 
the words ‘‘all my moneys after paying all my just 
debts’? may pass deposits in a savings bank and rail- 
road stock not specifically devised. The interpretation 
of a willis the ascertainment of the testator’s inten- 
tion, and the question of intention is ordinarily deter- 
mined, as a question of fact, by the natural weight of 
competent evidence. Rice v. Society, 56 N. H. 191, 
197, 203; Brown v. Bartlett, 58 id. 511; Kimball v. 
Lancaster, 60 id. 264, 273. It is claimed by the heirs, 
that Joseph Fowler died intestate as to the deposits 
in the savings banks and the railroad stock. When a 
person makes a will, he usually intends to dispose, of 
all of his property. This will does not contain, in 
form, the usual residuary clause; but items one, four 
and five, considered in connection with the property 
of the testator, and the fact that all of it, except what 
is specifically devised, is not enough to satisfy the be- 
quests in items two and three without takirg a part 
of the savings bank deposits or of the railroad stock, 
quite clearly indicate that the testator understood 
and intended that item four with the remainder 
clauses in items one and five disposed of the residue 
of his property, and uo occasion existed for inserting 
the ordinary residuary item to make the church, in 
fact, his residuary legatee; and we think it manifest, 
upon the examination of the willitself, that it was the 
intention of the testator to give the bank deposits and 
railroad stock to the church. 2 Redf. Wills, 111 1.; 
2 Jarm. Wills, 375; Jn re Miller, 48 Cal. 165; S. C., 
17 Am. Rep. 422; Hall v. Hall, 27 N. H. 275, 286; Clark 
vy. Atkins, 90 N. C. 629; S. C., 47 Am. Rep. 538; Mor- 
ton v. Perry, 1 Metc. 446, 448. It is true that the case 
of Mann v. Mann, 1 Johns. Ch. 31, is a strong case fa- 
voring the defendants’ view of this will, but the will 
in that case differs from this in at least two essential 
particulars, first, it contained a general residuary 
clause; and second, the testator in it repeatedly used 
the word ‘‘ moneys” in a way indicating that he un- 
derstood its strict technical sense, and nothing in the 
will shows that he intended to use it in a more ex- 
tended sense, while the contrary is true of the will in 
this case. Jenkins v. Fowler. Opinion by Bingham, J. 
(Decided March 13, 1885.] 








CORPORATION — BRIDGE — EXCLUSIVE RIGHT. — A 
charter giving the right to erect a bridge across Con- 
necticut river within certain limits, and collect tolls, 
but which contains no words making the granted 
rights exclusive within the limits named, does not 
give to the corporation a cause of action against land- 
owners On opposite sides of the river who open a win- 
ter road across their own lands and across the river, 
within the charter limits, and invite the public to pass 
thereon, with intent to divert travel from the bridge, 
to the injury of the plaintiffs. If the Legislature in- 
tends to give an exclusive right, it has the power to 
grant it expressly, and if the grantee desires such a 
right he may require it to be expressly granted, and if 
denied, he need not accept the grant. In this State 
the exclusive right to build and repair between given 
points has been given in toll-bridge charters, and the 
absence of such a provision is the exception rather 
than the rule, and indicates an intentional omission 
on the part of the Legislature. It seems to have been 
the understanding that if a party intended to secure 
himself against competition like that complained of 
by the plaintiff, he must obtain a provision in his char- 
ter giving him the exclusive use, and if no such pro- 
vision is found in it, i¢ may well be held that it was 
intentionally omitted. Bridge v. Bridge, 7 N. H. 35, 
59, 61, 67. In this case the exclusive right was granted 
between given points, but the court recognize the doc- 
trine that charters, like the one in the case at bar, 
give an exclusive right only to so much in width as the 
bridge and its connections may occupy. Bridge vy. 
Smith, 30 N. Y. 44. In Massachusetts, in a case in- 
volving the meaning of a legislative charter, in which 
there was no express exclusive right, it was held by a 
majority of the court, in substance, that such a charter 
gives no exclusive right, either express or implied, be- 
yond the limits of the bridge itself, with the right to 
take tolls of such persons as may choose to pass over 
it. Bridge v. Bridge, 7 Pick. 344, 346, 459, 470, 476; 
Charles River Bridge v. Warren Bridge, 11 Peters, 
420; 8. C., U. S. Book 9,773, is an afflrmance of the 
views of the majority of the court in 7 Pick., before 
cited, and this opinion of the Supreme Court of the 
United States has since been followed as a leading 
cuse. U.S. Book 9, 774, note. Our conclusion 1s that 
the facts claimed by the plaintiff show no violation of 
its legal rights by the defendant. The fact that a new 
way was opened that caused a diminution of the 
plaintiff's profits is not sufficient. It must go further 
and prove that the new way was established within 
the range of its exclusive right. Union Bridge Co. v. 
Spaulding. Opinion by Bingham, J. 

(Decided March 13, 1885.] 


REMOVAL OF CAUSE— U.S. R. S., § 689 — REPEAL.— 
The right to remove a cause in which there is a contro- 
versy between a citizen of the State in which the suit 
is brought and a citizen of another State, from a State 
court to the Circuit Court of the United States, on the 
ground of prejudice or local influence, is given to the 
non-resident party by the third clause of section 639, 
United States Revised Statutes, which is a reproduc- 
tion of the Act of Congress of March 2, 1867. Under 
this act, the petition for removal, accompanied with 
an affidavit that the petitioner has reason to believe 
and does believe, that from prejudice or local influ- 
ence, he will not be able to obtain justice in the State 
court, may be filed at any time before the final hearing 
or trial of the cause, unless the provision of the stat- 
ute of 1867 is repealed by the act of Congress of March 
3, 1875. This question is settled by the decision of the 
Supreme Court of the United States in the recent case 
of Hess v. Reynolds, 113 U. S. 73. It is there held that 
the act of March 3, 1875, to determine the jurisdiction 
of the Circuit Courts and regulate the removal of 
causes from State courts does not repeal or supersede 
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all other statutes on those subjects, but only such as 
are in conflict with it; that the third clause of section 
639 of the Revised Statutes is not abrogated or re- 
pealed, and that an application for removal under that 
clause may be made at any time before the trial or 
final hearing of the cause in the State court. Lang v. 
Lynch. Opinion by Clark, J. 

[Decided March 13, 1885.] 


CONSTITUTIONAL LAW—CITIZENS OF OTHER STATES 
— REQUIRING LICENSE — DISCRIMINATION. — A State 
statute requiring citizens of other States to procure a 
license to sell trees, shrubs or vines, that may be sold 
by its own citizens unlicensed, is in conflict with ar- 
ticle 4, section 2, of the Constitution of the United 
States. These statutes do not give the citizens of 
other States the right to sell trees, shrubs and vines 
grown one year or more in lands or nurseries owned by 
them in this State on which taxes have been paid, 
without a license, and they are not, in this respect, 
given the privileges and immunities of citizens of this 
State. This conflict avoids the statutory provisions 
on which the State asks to maintain this information. 
Laws of 1879, ch. 44; Laws of 1881, ch. 72; Ward vy. 
Maryland, 12 Wall. 418. The case does not state the 
residence of the respondent, but it is assumed that it 
was in one of the other States of the Union. Still if 
he was a citizen of this State, and the statute did not 
create a legal disability on citizens of other States, its 
effect being to discriminate against citizens of this 
State, a serious question arises, whether the Legisla- 
ture intended such a result, and if it did not, whether 
this provision of the statute has any legal effect. 
Bliss’s Petition, 61 N. H. 135. State v. Lancaster. 
Opinion by Bingham, J. 

[Decided March 13, 1885.] 


———~___—_ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

NUISANCE—SEWER—DUTY OF CITY IN CONSTRUCT- 
InG.—When the Legislature authorizes a city or town 
to construct sewers, or to use a natural streanasa 
sewer, it is not to be assumed that it intends that it 
may be done in sucha way as to create a nuisance, 
unless this is the necessary result of the powers 
granted; and if it is practicable to do the work author- 
ized without creating a nuisance, it is to be presumed 
that the Legislature intended it should be done so, 
This however does not imply the duty of the city to 
adopt an extensive system of purification independent 
of the construction of the sewers, or require the taking 
of large tracts of land not authorized by statute for 
that purpose. Haskell v. New Bedford, 108 Mass. 208; 
Brayton v. Fall River, 113 id. 218; Boston Rolling Mills 
v. Cambridge, 117 id. 396; Stainton v. Metropolitan 
Board of Works, 23 Beav. 225; Mersey Docks Trustees 
v. Gibbs, L. R., 1 H. of L. 93; Atty-Gen. v. Colney 
Hatch Lunatic Asylum, L. R., 4 Ch. 147; Atty-Gen. 
v. Leeds Corporation, L. R., 5 Ch. 583. The English 
cases we have cited were decided under statutes differ- 
ing from ours, but they are instructive for their state- 
ments and discussions of the general principles apply- 
ing in such cases, irrespective of the particular provis- 
ions of their statutes. In the case at bar, the Legisla- 
ture authorized the city of Worcester to use Mill 
brook as a sewer; by necessary implication the statute 
authorized it to empty its sewage into Blackstone 
river, but we cannot presume that it was the intention 
of the Legislature to exempt the city from the obliga- 
tion to use due care in the construction and manage- 
ment of its works, 80 as not to cause any unnecessary, 
injurious consequences to the rights of others. If it is 
practicable to use any methods of constructing the 





sewer, and asa part of the construction, of purifying 
the sewer at its mouth, at an expense which is reason- 
able, having regard to the nature of the work and the 
magnitude, aud importance of the interests involved, 
it is the duty of the city to adopt such methods. The 
bill alleges negligence in constructing the sewer and 
in failing to use reasonable caution to purify the sew- 
age. Negligence in this, as in most other cases, is 
largely a question of degree. If the plaintiff shows 
that in constructing the sewer, or in adapting the 
brook to its use as a sewer, the defendant did the work 
in an improper manner, his bill can be maintained. 
So if he proves that the defendant, in constructing 
the sewer, could have adopted, at an expense which 
is reasonable, a system of cess-pools, or some other 
methods of purification, at the mouth of the brook, it 
may be that his bill can be maintained. We cannot 
say, in advance, that some such methods may not be 
practicable and within the duty of the defendant, to 
use reasonable precautions, in doing the work author- 
ized by the statute, to prevent anuisance. The allega- 
tions of the bill are so broad, that the demurrer can- 
not be sustained. The question whether, upon the 
existing facts and conditions, the defendant has been 
guilty of any negligence cannot be determined until 
such facts are developed by the evidence at the hear- 
ing. This is all that is necessary for the decision of 
this case. Morse v. City of Worcester. Opinion by 
Morton, C. J. 


NEGOTIABLE INSTRUMENT— FORGED NOTE — EVI- 
DENCE — HANDWRITING — CORPUS DELICTI. — When 
writing is offered as a standard of comparison, it is for 
the presiding judge to determine whether it is shown 
by clear testimony that it is the genuine handwriting 
of the party sought to be charged, and unless his find- 
ing is founded upon error of law, or upon evidence 
which is as matter of iaw insufficient to justify the 
finding, this court will not reverse it upon exceptions. 
Defendant asked a witness whether he knew of plaint- 
iff's making imitations of notes by tracing, and had 
informed him how it could be done. The evidence 
was objected to, and defendant stated it was offered, 
not for the purpose of proving a distinct offense, but 
as showing the plaintiff had the skill and ability to 
forge the note in suit. Held, that the evidence was 
properly excluded. Where a person is accused of a 
crime, it is not competent to show as evidence of the 
corpus delicti that he has committed similar offenses, 
or that he is of bad character, or that he has the capac- 
ity and means of committing the crime. Memoranda, 
made in a diary kept by defendant’s intestate, are not 
admissible in evidence. This is an action of contract 
upon a promissory note, the defense being that it was 
forged. 1. When any writing is offered as a standard 
of comparison, it is for the presiding judge to deter- 
mine whether it is shown, by clear testimony, that it 
is the genuine handwriting of the party sought to be 
charged. Unless his finding is founded upon error of 
law, or upon evidence, which is, as matter of law, in- 
sufficient to justify the finding, this court will not re- 
verse it upon exceptions. Comm. v. Coe, 115 Mass. 
481; Costello v. Crowell, 133 id. 352. We are of opin- 
ion that the evidence in this case was sufficient to 
prove the genuineness of the signatures of the defend- 
ant, which were offered as standards, and that the pre- 
siding justice might properly admit them as standards. 
2. The defendant asked a witness whether he knew 
any thing about the plaintiffs making imitations of 
notes by tracing, whether the plaintiff had told him 
any thing about making such imitations, and whether 
the plaintiff showed him how he would make such 
imitations by means of a lamp and table. The de- 
fendant disclaimed any intention of proving a distinct 
offense, but offered the evidence as showing that the 
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plaintiff had the capacity, skilland appliances which 
would enable him to forge the note in suit. We are of 
opinion that the court rightly rejected this evidence. 
In cases where a person is accused of a crime, it is not 
competent to show, as evidence of the corpus delicti, 
that he has committed similar offenses, or that he is 
of bad character, or that he has the capacity and the 
means of committing the crime. The argument in 
favor of admitting such evidence is plausible. It 
might aid the jury, ff they could know the character 
of the defendant, whether he is a man morally and 
physically able und liable to commit the offense; but 
the law excludes such evidence upon ground of public 
policy, to prevent the multiplication of issues ina case, 
and to protect a party from the injustice of being 
called upon, without notice, to explain the acts of his 
life, not shown to be committed with the offense with 
which he is charged. -There are many cases where the 
fact that a defendant has the means of committing a 
crime has been admitted in evidence against him, but 
it will be found that in such cases the evidence is not 
admitted as proof of the corpus deticli, but for the 
purpose of showing a guilty intent or knowledge on 
the part of the defendamt, or of identifying him as the 
person who committed the offense, Com. v. Stone, 4 
Metc. 43; Comm. v. Bigelow, 8 id. 235. In the case at 
bar, the question whether the plaintiff forged the note 
in suit is not in issue. The sole issue is, whether the 
note was forged. If it was forged it was immaterial by 
whom it wasforged. The evidence was offered to prove 
the forgery, the corpus delicti; and for this purpose, 
we think it was inadmissible. Hollingham v. Head, 4 
C. B. (N. 8.) 888; Griffits v. Payne, 11 Ad. & El. 151; 
People v. Corbin, 56 N. Y. 363; State v. Hopkins, 50 Vt. 
316; Dodge v. Haskell, 69 Me. 429; Comm. v. Reading 
Sav. Bank, 133 Mass. 16. 3. The court rightly excluded 
the entries made by Corey during his life-time in the 
diary kept by him. This was not an account-book, but 
a mere memorandum-book, and has no weight beyond 
any memorandum in writing made by him. The case 
of Watts v. Howard, 7 Mete. 478, is decisive against its 
competency. Costello v. Croweil. Opinion by Morton, 


[Decided June 29, 1885.] 


od 


CRIMINAL. LAW. 





BURGLARY — WHAT CONSTITUTES A BREAKING. — 
When the owner last saw the granary, a few hours be- 
fore the crime was committed, the outside door was 
shut and latched. The next morning after the bur- 
glary he found that this door was open. It must 
therefore have been unlatched and pushed open, and 
was no doubt unlatched and pushed open by the per- 
son or persons who broke into the granary and carried 
away the oats and ryetherefrom. Within the author- 
ity, the lifting of a latch may, when that is the ordi- 
nary mode of fastening, constitutea breaking. State 
v. Jansen, 22 Kans. 498. In State v. Reid, 20 Towa, 
415, it was decided that “ the pushing open of a closed 
door wil! constitute an actual breaking.’”’ Mason v. 
People, 26 N. Y. 200; People v. Nolan, 22 Mich. 229; 
Frank v. State, 39 Miss. 705; State v. Comstock, 
20 Kans. 650. State v. Groning. Opinion by Horton, 
J. (33 Kans. 18.] 

WITNESSES — CREDIBILITY OF— ERROR OF TRIAL 
COURT IN GIVING OPINION.—In a criminal prosecution 
where the defendant lays the foundation for impeach- 
ing one of the principal witnesses for the prosecution, 
and aiterward introduces a witness for that purpose, 
and the prosecution afterward introduces a witness to 
impeach tne impeaching witvess; and the court,in the 





presence and hearing of the jury, decides in effect that 
the impeaching witness of the defendant has sworn 
falsely, and that the impeaching witness for the prose. 
cution, who was also the principal witness for the 
prosecution, has sworn truthfully; and upon the eyi- 
dence it is not clear that the defendant is guilty of the 
offense charged against him, but the jury, after ten 
hours’ deliberation, find the defendant guilty, and he 
is sentenced accordingly; held, that the trial court 
committed material error in giving its opinion with re- 
gard to the credibility of the witnesses and the weight 
of their testimony. State v. Hughes. Opinion by 
Valentine Jj. [33 Kans. 23.] 





——___¢—__—__—— 


CORRESPONDENCE. 





MINNESOTA AS TO FOREIGN Cor. 
PORATIONS. 


LEGISLATION OF 


Editor of the Albany Law Journal: 

In the address of John W. Stevenson to the Ameri- 
can Bar Association, August 19, 1885, as published in 
your journal of 12th inst., there occurs an “ inexact 
statement” with reference to Minnesota legislation of 
this year regarding foreign corporations. It is said 
that ‘‘the Supreme Court of the United States have 
expressly declared a similar State enactment to be un- 
constitutional. State legislatures have clearly no 
power to deprive non-resident citizens or corporations 
of their constitutional right to repair to the Supreme 
Court of the United States for an adjudication of their 
right as asine qua non for carrying ona branch of their 
buriness in Minnesota. This act would indicate that 
the last legislature in that State does not look upon 
the Federal court or its jurisdiction with any special 
favor.””’ As I was a member of said legislature and 
helped to form the act alluded to (ch. 183, G. L. 1885). 
I desire to say in its defense that this act was passed 
to prevent residents being compelled to litigate ata 
distance matters which can be more conveniently and 
better litigated in the local courts, and not on account 
of any hostility to the Federal courts. But Mr. Stev- 
enson is in error about what the Supreme Court of the 
United States has decided. 

In Doyle v. Continental ms. Co., 4 Otto, 535, it is 
expressly held, that ‘‘a State may compela foreign cor- 
poration to abstain from the Federal Courts, or to 
cease to do business in the State.” 

A State may prescribe whatever it may see fit asa 
sine qua non for carrying on business within its limits. 
13 Pet. 519; 18 How. 404; 8 Wall. 168; 10 id. 410. 

There may be parts of this act of doubtful constitu- 
tionality, but this feature of it is not one of them. 

Very respectfully, 
H. STEENERSON. 

CROOKSTON, MINN., Seplember 15, 1885. 


—_—_____—. 


NOTES. 


Floating securities—channel buoys. 


Tt is not often that an animal is afraid of its native 
element, or of that in which it is formed mainly to 
exist, but our English exchanges bring the astonishing 
news that Mr. Gosling, barrister, was recently robbed 
of an umbrella. 

It is said that large bodies move slowly. In American 
jurisprudence the rule is reversed: the smallest States 
stick longest to the old abominations. Maryland still 
has distress for rent; Delaware has the whipping- 
post, and Rhode Island was thelast American State to 
abolish imprisonment for debt.—Central Law Journal. 
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CURRENT TOPICS. 








UR attention has recently been called to a rule 
of the United States Supreme Court, which it 
seems to us might well be modified. We refer to 
the unwritten rule or custom not to grant a reargu- 
ment in a case of aflirmance by division, unless at 
least one of the judges pronouncing for affirmance 
requests it. There being nine judges in the court, 
the absence of one of them sometimes results in af- 
firmance by an equal division of the eight. A very 
hard case of the working of this rule was recently 
brought to our notice —a town bond case, involv- 
ing an important principle and a large amount. 
The principle involved had been previously ad- 
judged in several other cases in opposition to the 
appellant, by a vote of six to three, but he was de- 
termined to try to reverse the holding of the court. 
When he came to the argument one of the judges 
who had always been in the minority on the ques- 
tion was absent by reason of illness, and on the 
vote the eight judges stood four to four. Thus he 
had converted two judges, and if the ninth had 
been present, would have been successful in pro- 
curing a reversal. But there was an affirmance by 
division, and no one of the affirming judges would 
request a reargument, and so the case was decided 
in opposition to the known opinions of the whole 
court. This seems to us a very serious defeat of 
justice by a technical and arbitrary rule. Of course, 
the opinions of the affirming judges are just as 
dear to them as the opinions of the opposite side 
are to those voting for reversal, but these are not 
matters of mere pride of opinion. The time will 
probably come when the contrary doctrine will be 
pronounced in that court, and we cannot under- 
stand why any judge should be willing to postpone 
it for mere opinion’s sake. The result shows how 
very uncertain the law is, and gives fresh occasion 
for the opponents of codification to rejoice over 
the ‘‘elasticity” of the common law, which is 
sometimes dependent, it seems, on the state of one 
judge’s head or stomach or bowels. 


The first of the publications of the New York 
Shakespeare Society is a pamphlet entitled ‘‘ Eccle- 
siastical Law in Hamlet: the Burial of Ophelia,” 
by R. 8. Guernsey. This little treatise displays a 
large amount of ecclesiastical law learning and re- 
search, and demonstrates that Shakespeare had a re- 
markable knowledge of the law of the burial of sui- 
cides, outside of the famous case of Tales v. Pettit, 
from which some of the arguments of the Gravedig- 
gers are unquestionably derived. Mr. Guernsey says: 
‘‘No law writer has yet stated the English law re- 
lating to suicides so completely as is done in Ham- 





let. * * * The three kinds of burials given sui- | 


Vou. 82—- No. 165. 


cides in the church-yard are shown —one by the 
gravedigger, as was customary in some parts of 
England and Wales, where the grave was ‘out of 
the sanctuary’ and not ‘straight,’ that is, east and 
west, and another was by Christian burial by the 
priest, when it was in the parish church-yard, and 
the other was by the coroner when not at cross- 
roads, marked by a stake, where stones, etc., were 
thrown at it. Blackstone only mentions the burial 
of suicides at cross-roads, and law students are led 
to believe that the law was the same all over Eng- 
land and Wales in that particular. It was only a 
legal custom, and did not prevail generally.” A 
‘“¢straight” grave was one running east and west, 
parailel with the church, but those who had not 
Christian burial were laid north and south. This 
distinction is not a new discovery, but Mr. Guern- 
sey gives a great amount of information about the 
details of the ceremonies in each case, and shows 
that ‘*by the canon Jaw, whether Ophelia was 
sane or insane, if she deliberately caused her own 
death, she was not entitled to the burial rites of 
the church, for churchmen contended then as now 
that in all cases of suicide the deceased should be 
denied the burial rites of the church, and the 
clergy ought not to be bound by the decision of 
the coroner’s jury in such cases.” Mr. Guernsey is 
evidently master of all the canon learning on this 
subject, and has gone into it, we suppose, in his 
recently published ‘‘History of the Penal Laws 
against Suicides.” The present treatise is to be 
commended to all students of Shakespeare. 





Some demagogue lawyer in Boston is trying to 
induce the Republicans of Massachusetts to put a 
‘*plank” in their platform advocating an ‘‘ em- 
ployer’s liability” law, ¢ ¢e., a law rendering an 
employer liable to every one of his servants for the 
carelessness of every other servant. This, in our 
opinion, is a very bad ‘‘ plank,” both in law and 
politics. We believe the true doctrine was laid 
down by Chief Justice Shaw in the Farwell case, 
the leading case in this country, and while it may 
be subjected to some practical modifications in cases 
of corporations, we do not believe it will ever be 
found politic or just to subject the employer of a hun- 
dred men to liability for their negligence toward 
one another, they having been originally selected, 
and subsequently retained with a due regard to 
their skill and fitness. Such a ‘ plank ” might be 
advantageous for that class of lawyers who prose- 
cute negligence cases against corporations ‘‘on 
spec,” but for hardly anybody else — not even for 
the employed, The relations of capital to labor are 
already strained enough without introducing into 
politics any legal compiications naturally foreign to 
them. 


The second volume of Mr. Deering’s edition of 
the Codes and Statutes of California is now before 
us. It contains the text of the Civil Code, with 
references to all the decisions in point in Califor- 
nia and elsewhere. The Code contains 3,543 brief 
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sections, and the book with all the notes and the 
index contains only 676 pages. The fourth sec- 
tion, which is also part of our Code of Civil Pro- 
cedure, is one which our courts do not seem to be 
aware of, or at all events, are constantly violating, 
namely: ‘‘The rule of the common law, that stat- 
utes in derogation thereof are to be strictly con- 
strued, has no application to this Code.” If our 
judges do not wake up to this pretty soon we shall 
send them marked copies of this paragraph. Mr. 
Deering’s work has apparently been most admira- 
bly done. There seems to be hardly a superfluous 
word in it, and it seems to embrace all the import- 
ant adjudications, and gives a concise history and 
statement of the law under each section. We 
point, for example, to section 991, of Trade-marks, 
where the law is sufficiently declared in seven lines, 
and the adjudications are stated in a little over two 
pages. With a very few exceptions the book 
might well be adopted as a text-book for students 
in offices and law schools. 


Some one in the debates on the Code before our 
Legislature last winter, declared that the proposed 
Code is ‘ta poor copy of the French Code.” A 
very conclusive answer to this silly assertion — the 
author of which probably had not the slightest 
knowledge of what he was talking about — is con- 
tained in a note from Professor Koenig, of Berne, 
to a New York law-book publisher, as follows: 
**Can you send me some pamphlets for and against 
the Civil Code of New York, drafted by Field? 
I find it very recommendable, and the reproach of 
being only a bad copy of the French Code a very 
stupid one.” 


The criminal courts of Texas seem to be erring 
on the side of severity. The 18th volume of 
Texas Court of Appeals Reports contains 113 cases 
in full, of which 81 are reversals. This exceeds 
any thing that we have ever heard of, and really 
exposes a bad state of things. Either the trial 
courts must be deficient in learning, or the criminal 
spirit must be so prevalent that the courts are de- 
termined to quench it at all hazards, without much 
regard to form or precedent. It should be ob- 
served however that in the same volume are 98 
cases in memoranda, of which nearly all are af- 
firmed or dismissed. The latter however are mostly 
unimportant cases, a majority being misdemeanors, 
while the cases in full are nearly all felonies. 


——_—_ 


NOTES OF CASES. 





N Blood v. Spaulding, 57 Vt. 422, it is held that it 
is the duty of a farm tenant at the halves to 
make necessary repairs to the fences, and an action 
cannot be maintained against the landlord by an 
adjoining land-owner, whose colt escaped through 
an insufficient division fence and strayed on a rail- 
road track and was injured, although the fence was 








in the same condition when the tenant took posses- 
sion. The court said: ‘‘ Without any contract in 
the lease from the defendant to Fillio respecting 
the maintenance of fences, we understand that the 
law, in the case of the ordinary letting of a farm 
at the halves, is that the tenant assumes the duty of 
making all needed current repairs. In Powley v. 
Walker, 5 T. R. 378, it was held that the mere rela- 
tion of landlord and tenant of a farm was a sufli- 
cient consideration for the tenant’s promise to man- 
age the farm in a husbandmanlike manner. In the 
case of buildings a tenant by the year is bound to 
keep them wind and water tight in the absence of 
any agreement to repair. Auworth v. Johnson, 5 C. 
& P. 239; Leach v. Thomas, 7 id. 327. A farm 
leased by the year cannot be carried on under the 
rules of good husbandry unless division fences are 
kept in repair to prevent trespasses upon the land. 
By force then of the implied duty of the tenant, 
growing out of his occupancy of the land, to keep 
the fence in question in repair, the fault complained 
of was his and not the defendant’s. Cheetham v. 
Hampson, 4 T. R. 318; 1 Add. Torts, 214; Moulton 
v. Moore, 56 Vt. 700; Tyl. Boun.; Tay. L. & T., §§ 
183, 343, 344.” But a landlord is liable for a nui- 
sance which was on the premises when leased. See 
Ingwersen v. Rankin, N. J. Sup. Ct., April 8, 1885, 
p. 441, citing Ld. Raym. 713; Todd v. Flight, 9 C. 
B. (N. 8.) 877; Gandy v. Jubber, 5 B. & 8. 87; Fish 
v. Dodge, 4 Den. 311; Rex v. Pedly, 1 Ad. & El. 
822; House v. Metcalf, 27 Conn. 631; Woodf. L. & 
T. 639; Nelson v. Liverpool Brewery Co., 2 C. P. 
Div. 311; Saltonstall v. Banker, 8 Gray, 195; Swords 
v. Edgar, 59 N. Y. 28; 8. C., 17 Am. Rep. 295. 


The same court, in Hackett v. Hewitt, held that a 
husband cannot maintain an action for conversion 
of his wife’s separate property. The court said: 
‘¢*The common-law doctrine that the personal chat- 
tels of the wife on marriage vest in the husband 
does not apply to such property. The legal status 
of the sole and separate property of the wife is that 
the wife holds it to her own use, free from the 
rights which the husband by the marriage other- 
wise would have to it. It is because this property 
was thus held by the wife that defendant is unable 
to attach and hold it as the property of the hus- 
band. The common law allowed the husband to 
recover for the personal chattels of the wife, be- 
cause by that law they were by virtue of the mar- 
riage his property, subject to his sole use, care and 
control, and liable to be appropriated in satisfac- 
tion of his debts. Doubtless modern civilization 
and law have departed somewhat from the com- 
mon law in allowing the husband by post-nuptial 
agreement with the wife, or by acquiescence even, 
to renounce the right which the common law by 
the marriage conferred upon him, and allow the 
wife to hold such property to her sole and separate 
use. We are not aware however that any common- 
law decisions can be found, that hold that a hus- 
band can recover in his own name for personal 
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property owned and held by the wife to her sole 
and separate use. Under the practice that pre- 
vailed under the common law that question could 
not well arise. By that law the practice was to vest 
the title to property, so held, in a trustee. The 
marriage gave the husband no power or control 
over such property. Modern law, and our own 
statute law, as well as decisions, allow the wife her- 
self to hold the title to property thus held by her. 
It is repugnant to all the principles of the common 
law, even to allow a plaintiff in his individual 
capacity and right to recover against the defend- 
ant for property which the defendant lawfully took 
and held against him in that individual capacity 
and right. Generally, at common law, suits in re- 
gard to the sole and separate property of the wife 
were brought in the courts of equity; and the wife 
joined as co-orator, because interested in the prop- 
erty; and because in that court such property could 
be protected against the unlawful encroachments 
of the husband even. But this court has held that 
the husband and wife may recover in their joint 
names, for the benefit of the wife, for such prop- 
erty. If the husband, by reason of such recovery, 
attempted to deprive her of the property, she had 
only to apply to a court of equity for protection 
against him, until the passage of the recent statute 
which enables her to sue him at law. The princi- 
ples of the common law, even when applied to the 
legal status of such property, with the title vested 
in the wife, require that the wife in whom the legal 
title is, and for whose benefit the recovery is had, 
shall be a party to a suit for its recovery. She is 
the real party plaintiff to the suit. He is the 
nominal party, and only a necessary party, because 
by the coverture she is under his legal protec- 
tion and guardianship, as it were.” 


In Whittier v. Collins, Rhode Island Supreme 
Court, June, 1885, it was held that an indorser by 
taking security from the maker does not waive de- 
mand and notice of non-payment. The court said: 
“It cannot be denied that there is authority, both 
in text-books and in decided cases, for the instruc- 
tion that was given. Judge Story, in his work on 
Promissory Notes (7th ed.), § 281, gives among the 
excuses for non-presentment, ‘the receiving of se- 
curity by the indorser before or at the time of the 
maturity of the note as an indemnity or payment 
thereof. In such a case, if the security or indem- 
nity be a full security or indemnity for the 
amount of the note, it is plain that the in- 
dorser can receive no damage from the want of a 
due presentment.’ A similar statement is made in 
3 Kent Com. (12tn ed.) *113, and the same cases 
are cited as authority in both books. It will be 
seen however upon examination, that the cases can 
hardly be regarded as authority for the statements 
of the distinguished writers. The doctrine seems 
to have had its origin in Corney v. Da Costa, 1 Esp. 
302, a decision at nisi prius. * * * The case is 


far from supporting the proposition which is quoted 





above. Martel v. Tureaud’s Estate, 6 Mart. (N. 8. 
La.) 118, is a case of similar character. The 
earliest and most frequently quoted case in the 
country is that of Bond v. Farnham, 5 Mass. 170, 
which was a typical case of another class. The 
point decided was that when an indorser takes for 
his indemnity all of the maker's property, thereby 
putting it out of his power to pay the note, he 
stands in the shoes of the maker, upon whom a de- 
mand would be fruitless, and a waiver of notice is 
consequently implied. It is to be noted in this 
case, that the waiver is emphatically stated to de- 
pend upon the transfer of the whole of the maker’s 
estate, and not simply upon the fact that he re- 
ceived security. To exactly the same point are 
Mechanics’ Bank of New York v. Griswold, 7 Wend. 
165; Perry v. Green, 19 N. J. L. 61; Duvall v. 
Farmers’ Bank of Maryland, 9 Gill & J. 31; Wat- 
kins v. Crouch & Co., 5 Leigh, 522. In Andrews v. 
Boyd, 3 Metc. 434, the indorser was held liable 
upon an express agreement; in Prentiss v. Daniel- 
son, 5 Conn. 175, it was held that indemnity given 
for other notes did not apply to the one in suit, and 
hence the indorser was not liable; in Holman v. 
Whiting, 19 Ala. 703, it was determined that the 
indorser was not indemnified, and not liable. Lewis 
v. Kramer, 3 Md. 265, held that ‘receiving a sum 
less than the amount of the note will not neces- 
sarily operate as a waiver,’ but that it might be re- 
covered by the holder against the indorser as money 
had and received to the holder’s use, pro tanto, in 
discharge of the note. While there are numerous 
dicta in these cases, to the effect that any taking of 
security is a waiver of demand and notice, the 
cases themselves do not decide, nor even support 
the proposition. The cases of Mead v. Small, 2 Me. 
207, and Develing v. Ferris, 18 Ohio, 170, do how- 
ever directly support it; but the former cites only 
Bond v. Farnham, and the latter the same case, with 
Mead v. Small and Mechanics’ Bank of New York v. 
Griswold, supra. The foundation then of these cases 
is Bond v. Farnham, which as before stated, stands 
upon a different ground, and supports a different 
principle. On the other hand, the question before 
us has arisen in many cases which have expressly 
decided that the receipt of security is not a waiver 
of demand and notice. Kramer v. Sandford, 4 
Watts & Serg. 328; Wilson v. Senier, 14 Wis. 380; 
Denny v. Palmer, 5 Tred. 610; Seacord v. Miller, 18 
N. Y. 55; Holland v. Turner, 10 Conn. 308; Wood- 
man v. Eastman, 10 N. H. 359; Moses v. Ela, 43 id. 
557; Creamer v. Perry, 17 Pick. 332; Haskell v. 
Boardman, 8 Allen, 38. We think the weight of 
authority is with these cases. We also think that 
they are correct in principle. The general rule of 
an indorser’s liability is so well understood in com- 
mercial circles that no exception should be en- 
grafted upon it which is not required by reason or 
necessity. Indorsements of negotiable paper have 
become such a necessary part of business affairs 
that the rules relating to them should be as simple 
and stable as possible. If they should be hedged 
about with unreasonable or unnecessary exceptions 
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the plain man would become bewildered, and the 
law, instead of showing a straight path of conduct, 
would entangle him in a thicket of unexpected lia- 
bilities. Why should the receipt of security make 
an exception to the rule that an indorser is entitled 
to notice of non-payment? In taking security he 
has practically said to the maker, ‘I will hold this 
to indemnify me in case I become liable to pay your 
note?’ Why should it be said that he thereby be- 
comes liable to pay it? This would change his con- 
tract and character from that of an indorser to that 
of surety or joint maker. If he has received funds 
for the express purpose of paying the note, or if he 
has taken the whole of the maker’s property for se- 
curity, reasons for holding him liable have been 
stated; but those reasons do not apply in a case like 
the one before us. The indorser’s liability at the 
outset was contingent; to guard against the contin- 
gent liability he took security; we do not see how 
the liability thereby became absolute. It is said 
that the reason for the rule requiring notice to in- 
dorsers is to enable them to proceed at once to col- 
lect from the maker, and thus to secure themselves; 
that if the indorser is secured he can lose nothing, 
and the reason for the rule failing, the rule itself 
does not apply. But this does not follow. An in- 
dorser, receiving no notice of non-payment, may 
think the note is paid, or may be wrongly informed 
that it is paid, and surrender the security, only to 
learn later, if this were the doctrine, that he has 
waived notice, and is still liable without his se- 
curity. Again, the security he supposed to be good 
may prove to be wortbless. Moreover, if the fact 
that the indorser would eventually lose nothing is 
to affect his liability, the solvency of the maker, 
from whom the indorser could eventually recover, 
might be shown, with equal reason, as a ground to 
hold the indorser liable. The liability of the in- 
dorser is not dependent upon his ultimate loss or 
reimbursement, but upon the rules of mercantile 
law, and hence it does not depend upon the fact of 
security or no security.” See Second Nat. Bank of 
Cleveland v. McGuire, 33 Ohio St. 295; S. C., 31 
Am. Rep. 539. 





PARTNERSHIP REAL ESTATE. 
I. 

\ HAT circumstances will render real estate part- 

nership assets, and the relative rights of partner- 
ship and individual creditors, of widows, heirs at law 
and personal representatives in such real estate when 
it has been adjudged or in fact does constitute a 
portion of firm assets,are questions of great importance 
as they are constantly arising under every conceivable 
phase under which they can be presented. The in- 
quiry which naturally suggests itself on the very 
threshold of this investigation is what facts and cir- 
cumstances justify or call for a decision that real prop- 
erty forms a portion of partnership funds. Where the 
deed is silent evidence outside of it must of course be 
resorted to. In the absence of any countervailing evi- 
dence, a conveyance to two or more, not describing 
them as partners, vests in them the title to the lands 
embraced in the deed as tenants incommon. The 





first problem to solve is whether extrinsic evidence can 
be resorted to, to establish the fact that the property is 
held by the grantees as partners instead of individ- 
ually as the deed on its face declares. In Pennsylva- 
nia the courts seem to have held that the legal effect 
of the deed cannot in this manner be affected; but an 
examination of the cases will reveal this fact, that in 
each of the cases the contest was between innocent 
purchaser or mortgagee, for value, from the partner or 
partners in whose name the legal title was vested, and 
who appeared by the record to be vested with both 
the legal and beneficial interest in the property. Mc- 
Dermot v. Laurence, 7 Serg. & Rawle, 4388; Hale v. 
Henrie, 2 Watts, 143; Ebbert’s Appeal, 70 Penn. St. 79; 
Le Fevre’s Appeal, 69 id.122. But in Second Nat. Bank v. 
Titusville, 15 Alb. L. J. 287, the Supreme Court decided 
that the legal effect of the deed could not be altered 
even as against a judgment creditor of one of the part- 
ners who had knowledge that the premises were part- 
nership property. The courts of Pennsylvania how- 
ever stand alone on this point. All the other decisions 
enunciate the doctrine that the terms of the deed are 
not conclusive but open to modification by proof of 
the circumstances attending the purchase of the prop- 
erty showing an intention to hold it as partnership 
property or by proof of an express agreement to that 
effect. Fairchild v. Fairchild, 64 N. Y. 471; Sherwood 
v. St. Paul R. Co., 21 Minn. 127; York v. Clemens, 41 
Iowa, 95; Thompson v. Egbert, 3 Thomp. & Cook, 474. 
Of course the title of a bona jflde purchaser for value 
will not be affected by such proof, for the simple rea- 
son that he has a perfect right to rely upon the rec- 
ord, and he is under no legal obligation to take notice 
of any equities or even of any legal rights which are 
not disclosed by the record. So far as the Pennsyl- 
vania cases announce this doctrine they merely follow 
an elementary principle, resting so far as priority over 
equities is concerned upon the decrees of equity for 
more than a century, and so faras precedence over 
legal rights is concerned upon the express language of 
the recording acts of the State. It is only when they 
depart from this unquestionably correct course and ex- 
tend the application of the doctrine to cases where no 
injustice would be wrought by a refusal to apply it, 
that they cannot be regarded as sound in any other 
jurisdiction. Thetrue rule is declared by the Court 
of Appeals in Tarbell v. West, 86 N. Y. 280-287. “ But 
where the legal title to partnership lands is vested in 
one partner his bona fide grantee or mortgagee takes 
his title free from the equities of the other partners or 
of co-partnership creditors. But if he have notice 
that the land is partnership assets, he takes subject to 
their equities.”” The property may be shown by parol 
to be partnership, although the legal title is vested in 
one of the partners. Fairchild v. Fairchild. There is 
some uncertainty as to what must be shown in order 
to establish the fact that the property isto be consid- 
ered a portion of the firm assets; but the rule which 
has the support of the best authority and which rests 
upon sound principle, is that which makes the inten 
tion of the parties at the time of taking the convey- 
ance,the proper test. Did the partners intend to 
keep the property still in the firm; or did they mean 
to make a division of that portion of the assets among 
the members of the firm? Tillinghast v. Champlin, 4 
R. I. 173; Ludlow v. Cooper, 4 Ohio St. 1; Collumb v. 
Read, 24 N. Y. 505; Buchan v. Sumner, 2 Barb. Ch. 
165; Rank v. Grote, 50 Super. Ct. 275; Ware v. Owens, 
42 Ala. 212; Buckley v. Buckley, 11 Barb. 43-75; Fair- 
child v. Fairchild, 64 N. Y. 471. Some of the cases 
contain dicta asserting that there must be an agree- 
ment between the partners that the property shall be 
held by them not as tenants in common but as part- 
ners. These cases however do not conflict with the 
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rule already referred to. The failure of the partners 
to express theirintention in words will not render it 
any the less an agreement. Two or more parties can- 
not tacitly intend that a certain consequence shall re- 
sult from any transaction without agreeing to be 
bound accordingly. The rule is clearly stated in 
Fairchild v. Fairchild: ‘‘When the land is conveyed 
tothe several partnersit is not indispensable that it 
should be actually used for partnership purposes, nor 
that a positive agreement should be proved making it 
partnership property. If it has been paid for with 
partnership effects, it is then a question of intention 
whether the conveyance is to have its legal effect, and 
the parties are to be treated as tenants in common, or 
whether the land is to be treated as partnership prop- 
erty. The manner in which the accounts are kept, 
whether the purchase-money was severally charged to 
the members of the firm, or whether the accounts 
treat it the same as other firm property, as to pur- 
chase-money, income, expeuses, etc., are controlling 
circumstances in determining such intention, and 
from these circumstances an agreement may be in- 
ferred.” 

The question about which there is the most uncer- 
tainty by reason of conflicting decisions and dicta is 
what facts and circumstances will suffice to establish 
such an intention, either presumptively or conclu- 
sively. The decided preponderance of authority how- 
ever is in favor of the logical rule that the mere fact 
of the purchase of real property with partnership 
funds or to pay a debt owing to the firm is sufficient 
presumptively to evince such an intention, and there- 
fore in the absence of any thing to the contrary is suf- 
ficient to justify the conclusion that the real estate is 
in equity personal property. Smith v. Jones, 3 Fairf, 
337; Lovie v. Carr, 1 Sumn. 173; Sigourney v. Munn, 7 
Conn. 11; Baldwin vy. Johnson, Saxt. 441; Forde v. 
Herron, 4Munf. 316; Deloney v. Hutcheson, 2 Rand. 
183; Baird v. Baird, 1 Dev. & Bat. Eq. 524; Uhler v. 
Semple,20 N. J.Eq.288; Richardson v. Wyatt,2 Dess. Eq. 
471; Hunt v. Benson, 2 Humph. 459; Ross v. Hender- 
son, 77 N. C.170; Wooldridge v. Wilkins, 3 How. (Miss.) 
360; Thayer v. Lane, Walk. Ch. 200; Bryant v. Hunter, 
6 Bush, 75; Buchan v. Sumner, 2 Barb. Ch. 165; Col- 
lumb v. Read, 24 N. Y. 505; Bopp v. Fox, 63 Ill. 540; 
Price v. Hicks, 14 Fla. 565; Cornwall vy. Cornwall, 6 
Bush, 369; Ludlow v. Cooper, 4 Ohio St. 1; see also 
King v. Weeks, 70 N. C. 372; Holmes v. Moon, 7 Heisk. 
506; Clark’s Appeal, 72 Penn. St. 142. The case of Col- 
lumb v. ead is the leading case in this country on the 
subject. The conclusion of the court is supported by 
such a concise and unanswerable course of reasoning, 
that a particular reference to the case will be war- 
ranted, considering the importance of the question. 
The court was called upon to determine whether cer- 
tain real estate, the title to which had been taken in 
the names of two partners, not as partners but in such 
manner as would, but for the partnership, make them 
tenants in Common, was partnership property. The 
real property had been acquired with co-partnership 
effects in collecting debts due to the firm. The Court 
of Appeals held that the property was in equity the 
property of the firm and not the individual property 
of each member of the firm, and that the firm d2bts 
must be paid out of it before claims against the part- 
ners individually. The court said: ‘* Where the land 
was not purchased for partnership uses and there was 
no agreement making it partnership property,and yet it 
was paid for out of the funds of the partnership or 
taken in the payment of debts due to it, the question 
bet ween the two classes of creditors would be one of 
construction as to the infent of the partners in making 
the purchase. It might be that such a purchase would 


be made, as an investment of realized profits. If for in- 





stance the purchase price should be charged to the 
separate accounts of the partners that would be an in- 
dication that it was considered by them an application 
of divided profits. If onthe other hand the income 
should be carried into the books of the corporation, or 
if the land itself should be included in the periodical 
inventories of stock in trade, there would be an infer- 
ence more or less strong that it had been agreed to 
hold the estate as partnership property. Where 
neither of these features exist, lam of opinion that ac- 
cording to the doctrine of the English courts the land, 
though paid for out of partnership funds, would re- 
tain its original character of real estate, and would be 
considered as belonging to the several partners accord- 
ing to the legal title as determined by the conveyance. 
But in a leading case inthe late Court of Chancery, 
decided in 1847, the land was considered as converted 
for the purpose of subjecting it to the debts of the co- 
partnership upon the single fact that ithad been con- 
veyed to the copartners in payment of a firm 
debt. Lands were conveyed to the _ partners 
Naylor & Sumner by a debtor of the firm in satisfac- 
tion of the debt. On windiug up the affairs of the 
concern Naylor was obliged to pay out of his own 
means to the creditors about $5,000 beyond his ratable 
proportion of the debts, and for this balance he recov- 
ered a judgment against Sumner in the Superior 
Court; but by mistake the judgment was never regu- 
larly docketed, as the chancellor held. Subsequently 
a judgment was recovered against Sumner by another 
party for an individual debt, and then the premises 
were sold upon a decree of foreclosure of a mortgage 
older than either of the judgments, and the money was 
brought into court for distribution. Upon a reference 
it was adjudged to belong to Naylor, one-half of it as 
the owner of an undivided moiety of the premises, and 
the other half as the judgment creditor of Sumner, the 
other tenant in common. On the hearing of excep- 
tions to the report, a vice-chancellor confirmed it; and 
on an appeal to the chancellor he held that the distri- 
bution could not be sustained on the grounds on which 
it was placed by the master, for he considered the im- 
perfect docket wholly void. But he decided that for 
the purpose of a liquidation of the copartnership af- 
fuirs, the payment of its debts and thedivision of the 
assets between the partners, the land was to be re- 
gurded as personal property; and he sustained the re- 
port on that single ground. The opinion is quite thor- 
ough, and it reviews all the cases on the subject, Eng- 
lish and American; and the judgment appears to have 
been acquiesced in, as I do not tind that it was brought 
before this court on appeal. It was not pretended that 
the land was purchased for or that it was adapted to 
the use of the firm in its business, or that there was an 
agreement that it should be considered as partnership 
property. Severalof the cases referred to in support 
of the chancellor’s conclusion showed the additional 
fact that the land was purchased for partnership use, 
or that it had been agreed that it should be consid- 
ered partnership property; but there being no such 
feature in the principal case, itis a direct authority 
for the position that it is enough that the purchase 
should have been made with the partnership funds. 
Buchan v. Sumner, 2 Barb. Ch. 165. 

In the present case the finding of the referee is ex- 
press to the effect that the three parcels of real estate 
were acquired “‘with copartnership effects in the collect- 
ing and receiving of the debts due the said firm.’’ The 
referee also states that these parcels of land had always 
been inventoried and treated, and at the time of the 
assignment were held as part of the partnership effects 
and property. This, I think, would be sufficient to 
sustain this conclusion upon what I have considered 
the doctrine of the English courts. But I am in fa- 
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vor of placing the case upon the rule established in 
Buchan v. Sumner, because it was a well-considered 
judgment of the highest equity court of original juris- 
diction under the former system, and has been taken 
as the law of the State for the last fifteen years. It 
was not moreover a departure from any adjudged 
case in this State. If it does not conform to the cur- 
rent of English adjudications it establishes, I think, a 
better practical rule. It is essentially a question as to 
the onus probandi. Where the price of land conveyed 
to the partner is paid by copartnership money or ef- 
fects, or it is taken in satisfaction of a debt due the 
concern, the real estate becomes partnership property, 
or is individual property according to the legal effect 
of the conveyance, as the intention of the purchaser 
shall appear to have been. It may be either the one 
or the other. Prima facie, I should say, that where 
the land was taken in payment of a debt it might, be 
considered in equity as property of the same class as 
that which was parted within making the purchase. 
So much of the undisputed property of the partner- 
ship has been exchanged for the land; it may possibly 
have been thus invested in order to pay a dividend to 
the several partners to whom the land is conveyed; 
but the stronger probability would always be in sucha 
case that it was taken as an expedient for collecting a 
debt. A conclusion which is to be adopted in place of 
precise proof should always be in favor of the theory 
which is the most probable; and it is upon this rule 
that the burden of proof is usually adjusted. 

All the authorities agree that the facts that the 
property was bought with partnership money, and 
that it is used in the partnership business, are suffi- 
cient to impress upon the property the character of 
partnership real estate, and render it in equity per- 
sonal property. See cases already cited, and Pugh v. 
Currie, 5 Ala. 446; Boyce v.Coster, 4Strobh. Eq.(S. C.) 
30; Works v. Minot, 10 Cush. 593; Burnside v. Mer- 
rick, 4 Metc. 537; Dyer v. Clark, 5 id. 562; Fall River 
Whaling Co. v. Borden, 10 Cush. 407; Runk v.Grote, 50 
Supr. Ct. 275; Hiscock v. Phelps, 49 N. Y- 97. 

The case of Rammelsberg v. Mitchell, 29 Ohio St. 22, 
cannot be regarded as sound. 
that if the property was not used for partnership pur- 
poses, it was not partnership property, although it was 
purchased with partnership funds, and the firm re- 
ceived the rents. This decision carried out to its logi- 
cal consequences would establish a most useless and 
absurd distinction. The law would be thus expressed: 
Real property bought with partnership money is part- 
nership property, and therefore personal estate in 
equity, so long as the partners use that particular prop- 
erty in their business. The moment they cease so to use 
it,it is by some mysterious Aladdin’s Lamp process in- 
stantly transmuted into the individual real estate of 
each member of the firm, although the firm as a firm 
continues to derive precisely the same benefit from it 
by leasing it and collecting the rents for the use of the 
firm. 

The fact that the real estate owned by partners as 
tenants in common is used in the firm business is not 
always even prima facie evidence that the partners in- 
tended to make it partnership property, and there- 
fore personal property in equity. Wherethe property 
is not bought with partnership funds, but is either 
owned by the partners at the time of the formation of 
the partnership or subsequently purchased by them 
with their individual money, no intention to make it 
partnership property will be implied from the mere 
fact that it is used in the firm business. Wheatley v. 
Calhoun, 12 Leigh, 264; Pecot v. Armelin, 21 La. Ann. 
667; Balmain vy. Shore, 9 Ves. 506; Cowden v. Cairns, 
28 Mo. 471; Farmer v. Samuel, 4 Litt. (Ky.) 189; Mc- 
Dermot v. Laurence, 7 Serg. & Rawle, 4388; Slemmer’s 
Appeal, 58 Penn. St. 177; Coles v. Coles, 15 Johns. 160; 


The court there held 





Skillman v. Purnell, 3 La. 497; Bernard v. Dufour, 17 
id. 596; Gaines v. Catron, 1 Humph. (Tenn.) 523; Blake 
v. Nutter, 19 Me. 16; Wooldridge v. Wilkins, 4 Miss. 360; 
Dilworth v. Mayfield, 36 id. 40; Thompson v. Bowman, 
6 Wall. 316; Ware v. Owens, 42 Ala. 215. 

Where the partners intend that the property shall be 
partuership assets, the fact that the title is taken in 
the name of one of the partners or of a third party 
will not affect the question. He will hold as trustee 
for the firm. Fairchild v. Fairchild, 64 N. Y. 477; 
King v. Weeks, 70 N. C. 372; Holmes v. Moon, 7 Heisk. 
506; Clark's Appeal, 72 Penn. St. 142; Price v. Hicks, 
14 Fla. 565; Indiana Pottery Co. vy. Bates, 14 Ind. 9; 
Dewey v. Dewey, 35 Vt. 555; Galbraith v. Gedge, 16 B. 
Mon. 633; Sigourney v. Munn, 7 Conn. 17; Matlack vy. 
James, 13 N. J. Eq. 128; Lacy v. Hall,387 Penn. St. 361; 
Houston v. Stanton, 11 Ala. 420; York v. Clemens, 41 
Iowa, 95; Sherwood vy. R. Co., 21 Minn. 127; Drewry v. 
Montyomery, 28 Ark. 256; Little v. Snedecor, 52 Ala. 
167. 

Under the New York statute prohibiting resulting 
trusts where the consideration is paid by one and the 
title vested in another, it would seem that as between 
the patrons themselves, where real property is paid 
for out of partnership funds, and the conveyance is 
taken in the name of one of the firm or of a third per- 
son, absolutely with the knowledge and consent of all 
the partners, no trust would result, but that the per- 
son in whom the legal title is vested would hold the 
property as absolute owner to the exclusion of all the 
other partners and their heirs. Fairchild v. Fairchild, 
64 N. Y. 471, would appear however to enunciate a 
different doctrine; but what was said by the court on 
the subject, while it was not strictly obiter, may nev- 
ertheless be so considered in view of the fact that the 
decision of the court had already been based upon 
another ground, and in view of the further fact that 
the reasoning of the court is very far from being satis- 
factory. The court said: ‘* Real estate purchased with 
partnership property is not within the prohibition of 
the statute. In the first place, it is not the case where 
the consideration is paid by one person and a convey- 
ance taken in the name of another. The considera- 
tion is paid by all. It is not therefore within the let- 
ter of the statute. But amore substantial reason is 
that property thus held is regarded as personal prop- 
erty, for the purpose of paying debts and adjusting 
the equities between the partners,”’ etc. 

Guy C. H. Cor iss. 


—_———__»—____ 


MASTER AND SERVANT—CONTRIBUTORY NE@- 
LIGENCE—PASSENGER AND DRIVER. 
NEW JERSEY COURT OF ERRORS AND APPEALS, 
MARCH, 1885. 
New York, LAKE ErreE AND WESTERN RAILROAD 
Co. v. STEINBRENNER.* 

A. hired a coach and horses with adriver from B., to take his 
family on a particular journey. In the course of the 
journey, in crossing the track of a railroad, the coach was 
struck by a passing train and A. was injured. In an 
action by A. against the railroad company for damages— 
Held, that the relation of master and servant did not ex- 
ist between the plaintiff-and the driver, and that the negli- 
gence of the driver, co-operating with that of the persons 
in charge of the train which caused the accident, was not 
imputable to the plaintiff as contributory negligence to 
bar his action. 

N error to the Supreme Court. Steinbrenner, the 
plaintiff below, sued to recover damages for per- 


*47 N. J. Law, 16, 
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sonal injuries received in a collision with a train of the 
defendant at the crossing of a public road over the de- 
fendant's track. The plaintiff was riding, with his 
four nieces, ina coach owned by one Merkins, and 
driven by a driver who was employed by Merkins. 
The coach, horses and driver were hired by the plaint- 
iff of Merkins forthe journey in the course of which 
the collision occurred. 

Among the defenses made at the trial was that of 
contributory negligence. To the rulings of the trial 
judge on that subject exceptions were taken by the 
defendant, which were brought up by this writ of 
error. 


For plaintiff in error, C. Parker. 
Contra, Vredenburgh & Garretson. 


Depvug, J. The exception taken to the refusal to 
nonsuit presents the same questions that are raised 
by the exceptions to the charge and the refusals to 
charge. The defendant's counsel requested the court 
to instruct the jury that there was negligence on the 
part both of the plaintiff and of the driver of the coach, 
contributing to the accident, which would preclude the 
plaintiff from arecovery. The judge charged that if 
the plaintiff himself was negligent, and his negligence 
contributed to the injury, there could be no recovery. 
He refused to charge, as a question of law, that there 
was such contributory negligence on the plaintiff's 
part apparent in the case as would prevent the plaint- 
iff from maintaining his action. This ruling was cor- 
rect; for where it isa fairly debatable question upon 
the evidence, whether there was negligence in the 
plaintiff which contributed to the injury, the question 
is one for the jury. The court cannot decide that 
proposition as a question of law unless the plaintiff's 
contributory negligence clearly appears. Pennsylva- 
nia R. Co. v. Matthews, 7 Vroom, 531; Del., Lack. & 
West. R. Co. v. Toffey, 9 id. 525; Pennsylvania R. Co. 
v. Righter, 13 id. 180. The testimony on tbat subject 
was not such that the judge could say that there was 
contributory negligence as a legal inference from un- 
disputed facts. 

The judge also refused to charge that the negligence of 
the driver of the coach was imputable to the plaintiff, 
and did not submit the question of the driver’s negli- 
gence to the jury. This judicial action was based 
upon the theory that the driver was neither the ser- 
vant of the plaintiff nor was the latter in law so identi- 
fied with the driver that the driver's negligence would 
prevent the plaintiff's recovering for injuries received 
from the defendant’s negligence. 

It is clear that the plaintiff and the driver of the 
coach did not hold to each other the relation of master 
and servant. Quarman v. Burnett, 6 M. & W. 499, is 
directly upon that point. This subject came before 
the English courts in the earlier case of Laugher v. 
Pointer, 5 B. & C. 547. In that case the owner of a car- 
riage, having occasion to use it, hired of a stable- 
keeper a pair of horses to draw it, the stable-keeper 
furnishing the driver. The driver, by negligent con- 
duct in driving the carriage, ran against and injured a 
horse belonging toathird person. The latter sued the 
owner of the carriage for the injury. At the trial 
Abbott, C. J., nonsuited the plaintiff, and the non- 
suit was sustained in banc by an equally divided court, 
Abbott, C. J., and Littledale, J., holding the nonsuit 
to be right; Baily and Holroyd, JJ., dissenting. 

In Laugher v. Pointer all the judges agreed that the 
defendant's liability for the negligeut acts of the driver 
could arise only from the relation of master and ser- 
vant, and the dissenting judges placed their opinions 
on the ground that the defendant had assumed that 
relation. Finally the question was set atrest by Quar- 
man v.Burnett. In that case the defendants kept a 
carriage and were accustomed to hire horses and a 





coachman of a job mistress for a day or a drive, for 
which the job mistress charged and received a certain 
sum. The defendant generally had the same horses 
and always the same coachman. The coachman was 
regularly in the employ of the job mistress, and re- 
ceived from her regular weekly wages. The defend- 
ants paid him two shillings for each drive, as a gratuity 
and had provided a livery hat and a coachman’s coat, 
which he wore when driving for them and took off on 
his return to the defendant’s house, where the hat and 
coat were hung up in the passage. He had driven the 
defendants out one day, and on his return, after the 
defendants alighted from the carriage, he left the 
horses and carriage unattended to go into the defend- 
ants’ house to leave the livery hat. The horses set off 
whilst the driver was so occupied, and ran against the 
plaintiff's chaise, threw him out and seriously injured 
him and damaged the chaise. In a suit against the 
Swners of the carriage for these injuries the plaintiff 
had a verdict which was set aside for the reason that 
the driver was not the servant of the defendants but 
was the servant of the job mistress, and that the latter 
alone was responsible for his negligent acts. 

Quarman v. Burnett was decided very much upon 
the reasoning of Abbott, C. J., and Littledale, J., in 
Laugher v. Pointer, and has been regarded as settling 
the law in the English courts, that the hiring of horses 
to be driven by a driver regularly in the employ of the 
person from whom the horses are hired does not create 
the relation of master and servant between the hirer 
and the driver, from which a liability for the driver's 
negligence would arise. In the latest case in the Eng- 
lish courts in which the subject was considered, Quar- 
man v. Burnett was approved and followed. Jones v. 
Corporation of Liverpool, 14 Q. B. Div. 890. 

But it is contended by the plaintiff in error that al- 
though the hiring of acoach and driver for a journey 
would not create the relation of master and servant so 
as to make the hirer responsible to third persons in an 
action for an injury caused by the negligent conduct 
of the driver, yet the hirer of the coach is so identified 
with the driver in the prosecution of the journey that 
the latter’s negligence will be imputed to the hirer as 
contributory negligence to bar him from the right of 
suit against third persons for injuries sustained by 
their negligence. To maintain this contention 7 horo- 
good v. Bryan, 8 C. B. 115, is relied on. 

In Zhorogood yv. Bryan the deceased, for causing 
whose death the suit was brought, was a passenger in 
an omnibus owned by one B. The defendant was the 
owner of another omnibus running on the same line- 
The deceased, while alighting from the omnibus in 
which he was a passenger, was knocked down by 
the defendant’s omnibus and received injuries from 
which his death ensued. The court sustained an in- 
struction to the jury that if the want of care on the 
part of the driver of the omnibus in which the de- 
ceased was a passenger, in not drawing up to the curb 
to put the deceased down, had been conducive to the 
injury, the plaintiff could not recover, although the 
Gefendant’s driver had been guilty of negligence. The 
grounds of this decision appear in the opinions of Jus- 
tices Coltman and Maule. Coltman, J., said, * that 
having trusted the party by selecting the particular 
conveyance, the plaintiff has so far identified himself 
with the owner and her servants that if any injury 
results from their negligence he must be considered a 
party to it.’’ Maule, J., expressed the same idea in 
this language: ‘‘On the part of the plaintiff it is sug- 
gested that a passenger ina public conveyance has no 
control over the driver. But I think that cannot with 
propriety be said. He selects the conveyance; he 
enters into a contract with the owner, whom, by his 
servant, the driver, he employsto drive him; if he is 
dissatisfied with the mode of conveyance he is not 
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obliged to avail himself of it. * * * As regards the 
present defendant, he is not altogether without fault. 
He chose his own conveyance and must take the con- 
sequences of any default of the driver whom he 
thought fit to trust.”’ 

It will be observed from the reasoning of the judges 
in Thorogood v. Bryan that the decision was not 
placed upon the control the passenger had or might 
have had over the driver’s conduct in driving the 
omnibus, but was rested upon his selection of the 
vehicle in which he chose to ride; and the decision 
applies as well to passengers in public conveyances, 
where interference with the driver's management of 
his team, if not resented, would likely be futile, and 
passengers in railroad trains, where the passenger is 
absolutely without power to control the running of 
the trains, as to a passenger by a private conveyance 
hired for a special occasion. The Court of Exchequer, 
in the only case I have found in the English courts in 
which Zhorogood v. Bryan was applied, gave effect 
to the doctrine of that case as against a passenger on a 
railway train who was injured in a collision between 
trains of different companies through the negligence of 
the drivers of both trains. Arnistrong v. Lancashire 
and Yorkshire R. RB. Co., L. R., 10 Exch. 47. 

Thorogood y. Bryan has been directly repudiated in 
the English Court of Admiralty (Milan, Lush. Adm. 
388; 31 L. J. [P.. M. & A.] 105; Chartered Mercantile 
Bank v. Netherlands, etc., Navigation Co., 9 Q. B. Div. 
118; 8. C. on appeal, 10 id. 521, 545), and is generally 
cited in the common-law courts simply as a case that 
has not been overruled. It was so cited in Armstrong 
v. Lancashire and Yorkshire R. Co.,and although both 
the barons disclaimed any dissatisfaction with the case, 
Pollock, B., made the observation that “the only diffi- 
culty in it arises from the use of the word ‘identified’ 
in the judgment. Ifit is to be taken that by the word 
‘identified’ is meant that the plaintiff, by some con- 
duct of his own, as by selecting the omnibus in which 
he was travelling, bas acted so as to make the driver 
his agent, this would sound like a strange proposition, 
which could not be entirely sustained. What [ under- 
stand it to mean is that the plaintiff, for the purpose 
of the action, must be taken to bein the same position 
as the owner of the omnibus, or the driver.”’ This 
comment of the learned baron seems to me to be 
hostile to the reasoning in Zhorogood vy. Bryan, for 
that decision was placed expressly on the ground that 
by selecting the conveyance the passenger had so 
identified himself with the driver that he must be con- 
sidered a party to the driver's negligence —a legal se- 
quence that could arise only from the identification 
being such as that quoad hoc the driver became the 
agent of the passenger; for the contributory negli- 
gence which shall defeat the action must in some sense 
be the act of the party injured. Puulmier v. Erie 2.Co., 
5 Vroom, 151. The substitution of the words ‘in the 
same position’’ for ‘‘identified,’’ implies that the 
theory of the doctrine is that a person doing a lawful 
act may, without any fault on his part, either person- 
ally or imputable to him as being the act of his 
agent, be placed in a position in which he will be 
debarred from recovering for an injury received 
from the wrongful act of a third person—a proposition 
wholly at variance with legal principles. A party may, 
by his act, be in the position in which he receives an 
injury, and yet not be deprived of his right of 
suit against a wrong-doer. A person sustaining an 
injury from the negligence of another is precluded 
from his action on the ground of contributory negli- 
gence only where there has been some fault on his part 
which was the proximate causeof the injury. ‘‘ Noth- 
ing will preclude him from recovering but such con- 
duct as puts him in the wrong.”” 2 Thomp. Neg. 1154; 
N. J. Express Co. v. Nichols, 4 Vroom, 435, 439. 





Tested either by the reasoning of the judges by 
whom Thorogood v. Bryan was decided, or by the ex- 
planation of Baron Pollock in Armstrong v. Lancashire 
and Yorkshire 2. Co, the doctrine of that case ig 
equally untenable. The decision has not escaped criti- 
cism, nor has it passed in the English common-law 
courts without indications of distrust, if not disap- 
proval. It was cited by counsel in Waite vy. N. E. &. 
Co., F. B. & E. 719, and both in the Queen’s Bench and 
in the Exchequer Chamber the court declined to ex- 
press any opinion upon it, and decided the case on 
other grounds. It was criticised and strongly con- 
demned by Messrs. Keating and Willes (afterward 
judges of the Court of Common Pleas), in the notes to 
Ashby v. White, 1 Sm. Lead. Cas. [*342], 505, and the 
criticism has been referred to by English judges, if not 
with approval, at least without expression of dissent 
therefrom. TZuff v. Warman, 2 C. B. (N. 8.) 750; 
Waite v. N. E. &. Co., E. B. & E. 728; Spaight v. Ted- 
castle,6 App. Cas. 217. And this criticism is placed by 
Mr. Addison in the text of his work on Torts. Add, 
Torts, 374. Mr. Bigelow concludes a review of the 
cases, including Thorogood v. Bryan, with the expres- 
sion of his opinion that ‘*‘ the only case where the so- 
called doctrine of identification or imputation can be 
applied is where the passenger actually participates in 
the carrier’s fault, as ‘by urging him on or by plainly 
manifesting approval of his course, and thus encour- 
aging it.’ Big. Lead. Cas. 726-729. 

Thorogood vy. Bryan has met both with approval and 
disapproval in the courts of this country. It was ex- 
pressly repudiated by the Supreme Court of this State 
in Bennett v. N. J. &. Co., 7 Vroom, 225. In that case 
a passenger in a horse-car, who was injured by a col- 
lision between a train of the defendant and the horse- 
car, sued the railroad company, aud it was held that 
the driver of the horse-cur was not the agent of the 
passenger so as to render the passenger chargeable with 
the negligence of the driver. The chief justice, in de- 
livering the opinion of the court, commenting on 
Thorogood y. Bryan, said: ** This case stands, I think, 
in point of principle, alone in the line of English de- 
cisions, and the grounds upon which it rests seem to 
me inconsistent with legal rules. The reason given for 
the judgment is that the passenger fn the omnibus 
‘must be considered as identified with the driver of 
the omnibus in which he voluntarily becomes a pas- 
senger,’ and that the negligence of the driver is the 
negligence of the passenger; but 1 have entirely failed 
to perceive how it is that the passenger in a public con- 
veyance becomes identified in any legal sense with the 
driver of such conveyance. Such identification could 
result only in one way — that is, by considering such 
driver the servant of the passenger. I can see no 
ground upon which such a relationship is to be 
founded.”’ The chief justice adds: ‘It is obvious 
that in a suit against the preprietor of the car in which 
he was a passenger there could be no recovery if the 
driver or conductor of such car is to be regarded as the 
servant of the passenger. * * * The doctrine of the 
English case appears toconvert the driver of the omni- 
bus into the servant of the passenger for the single pur- 
pose of preventing the passenger from bringing a suit 
against a third party whose negligence has co-operated 
with that of the driverin the production of the in- 
jury. Lamcompelled to dissent from such a propo- 
sition.” 

Callahan v. Sharp, 27 Hun, 85, was also cited as a 
case in point adverse to the ruling of the court below. 
In that case the suit was brought on the statute to re- 
cover damages for causing the death of a child thirteen 
years old. The facts were that the mother of the 
child hired a coach and Griver from a livery-stable to 
carry her and her children to a funeral. The coach in 
crossing the defendant’s railroad came in collision 
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with a passing train, causing the death of one of the 
children. It was held by Dykeman and Gilbert, JJ. 
(Barnard, P. J., dissenting), that as the driver of the 
coach was subject to the ccntrol and commands of the 
mother, his negligence was imputable to her, and that 
asthe mother and children were engaged ina joint 
enterprise, in which she acted for herself and them, 
the negligence so imputed to her might be attributed 
to deceased, and prevented a recovery by his rep. 
resentatives. But it appears from a note in Abbott’s 
Am. Dig. for 1883-84, p. 344, § 94, that the suit was 
tried a secoud time on the theory of the reversing 
opinion in 27 Hun, and that the judgment in the 
second suit upon the same facts was in turn reversed 
by the same court (Cullen, J.. and Barnard, P. J., con- 
curring, and Dykeman, J., dissenting), on the ground 
that the deceased was not chargeable with the driver's 
negligence because the driver was the employee of the 
stable-keeper, and not under the mother’s control in 
the management of the team, and because, if it were 
otherwise, the deceased, being an infant of tender 
years, was sui juris. On appeal, this last decision 
was affirmed by the Court of Appeals without an 
opinion. Callahan v. Sharp, 95 N. Y. 672. The final 
result in this case seems to be adverse to the conten- 
tion of the plaintiff in error, and prior decisions of 
the same court are to the same effect. Chapman v. N. 
H. R. Co., 19 N. Y. 341; Colegrove v. N. Y. & A. R. R. 
Co., 20 id. 492; Webster v. H. R. &. Co., 38 id. 260; 
Robinson v. N. ¥. C. R&. Co., 66 id. 11. 

In the principle which governs in this respect there 
is no distinction between a public conveyance in which 
a passenger takes passage and acoach hired by him 
from a livery for a particular journey; noris the situa- 
tion changed by the fact that the negligence of the 
driver is invoked simply as contributory negligence to 
exclude the passenger from his action against a third 
person for an injury resulting from the negligence of 
both parties. As the chief justice points out in his 
opinion in Bennett v. N. J. R. Co., the identification 
of the passenger with the driver for the purpose of fix- 
ing on the former responsibility for the latter’s act, 
can result only from considering the driver as the ser- 
vant of the passenger; and the driver cannot be con- 
verted into his servant for the single purpose of pre- 
venting the passenger from bringing suit against a 
third party whose negligence has co-operated with 
that of the driver in the production of the injury. 
The identification must be so complete that the pas- 
senger would not only be debarred from a suit 
against the proprietor of the coach for the driver's 
negligence in the particular instance, but would also 
be responsible to third persons for injuries sustained 
by the carelessness of the driver in the course of the 
journey. Quarman v. Burnett and kindred cases 
show that the relation of master and servant is not 
created by sucha hiring, and that such a responsibil- 
ity does not arise from an employment under it. 
“There may,’’ as was said by Baron Parke in Quar- 
man v. Burnett, ‘*‘ be special circumstances which may 
render the hirer of horses and servants responsible for 
the neglect of a servant, thougb not liable by virtue of 
the general relation of master and servant. He ‘may 
become so by his own conduct, as by taking the actual 
management of the horses, or ordering the servant to 
drive in a particular manner which occasions the dam- 
age complained of, or to absent himself at one particu- 
lar moment, and the like.’”’ McLaughlin v. Pryor, 4 
M. & G. 48; 8. C.,1 Car. & M. 354, is a precedent of 
an action successfully prosecuted against the hirer of 
a carriage and horses for a trespass committed by the 
driver, whuv was the servant of the man who let the 
carriage—the defendant’s liability for the driver’s act 
being enforced on the ground that he sat upon the box 








and countenanced, encouraged and assented to the 
driver’s act, and made the latter’s negligent act his 
own. It may also be that a passenger in a hired coach 
may, by words or conduct at the time, so sanction or 
encourage a special act of rash or careless driving as to 
commit an act of negligence which will debar him 
from a suit against a third person for an injury result- 
ing from the co-operating negligence of both parties. 
But for whatever purpose the negligence is invoked, 
whether as a cause of action for an injury done by the 
driver, or as contributory negligence to bar an action 
by the passenger against a third person for an injury 
sustained, the negligence to be imputed to the passen- 
ger must be such as arises in some manner from his 
own conduct. The negligence of the driver, without 
some co-operating negligence on his part, cannot be 
imputed to the passenger in virtue of the simple act of 
hiring. If the law were otherwise, not only the hirer 
of the coach, but also all the passengers in it, would be 
under a constraint to mount the box and superintend 
the conduct of the driver in the management and con- 
trol of his team, or be put for remedy exclusively to 
an action against the irresponsible driver or equally 
irresponsible owner of a coach taken, it may be, from 
a coach-stand, for the consequences of an injury which 
was the product of the co-operating wrongful acts of 
the driver and of a third person, and that, too, though 
the passengers were ignorant of the character of the 
driver, and of the responsibility of the owner of the 
team, and strangers to the route over which they were 
to be carried. 

In this case there were no special circumstances which 
would make the driver's uegligent act the act of the 
plaintiff. The plaintiff hired the coach to carry him- 
self and four nieces to a particular place. The journey 
was along a public road not specially dangerous except 
in the fact that it crossed the defendant’s railroad. 
The coach was an ordinary closed coach, with two 
seats inside and a driver’s box in front, and a window 
on each side. The plaintiff and two of his nieces occu- 
pied the back seat. The plaintiff testified that he told 
tbe driver before starting to be careful about crossing 
the railroad; that the driver slackened up as he ap- 
proached the crossing; that he (the plaintiff) listened 
all the time, and made it his particular business to 
look and see whether any train was coming; that he 
did not hear any whistle or bell, or the approaching 
train, and was pot aware of the approach of the train 
until it was right upon them. If the driver was negli- 
gent in venturing upon the track, the plaintiff neither 
encouraged his negligent act nor did he contribute to it 
by any negligence of his own. The judge’s refusal to 
charge that the driver’s negligence was imputable to 
the plaintiff was correct. 

The judgment should be affirmed. 


WATER—PERCOLATION—FOULING NEIGHBOR 8S 
WELL. 


ENGLISH COURT OF APPEALS, 52L. T. REP. (N. 8.) 942. 


BALLARD vy. TOMLINSON. 

The defendant discharged sewage from his house into a well 
on his premises from which it percolated into a well on 
the plaintiff's adjoining premises and polluted the water. 
Held, that the plaintiff was entitled to an injunction and 
to damages. [Reversing 50 L. T. Rep. (N. S) 230; 26 Ch. 
Div. 194; 30 Alb. L. Jour. 43.) 


aos opinion sufficiently shows the facts. 


Cookson, Q. C., and Webster, Q. C., and De Castro, 
for appellant. 
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Sir EF. Herschell (S. G.), Warmington, Q. C., and 
Vaughan Hawkins, for defendants. 


Brett, M. R. As the proposition of law which is 
raised by this case seems to all of us clear, we think it 
right to give judgment at once. The defendants were 
possessed of a well upon their own property which at 
one time they used merely as a well, but afterward in 
&@ manner inconsistent with its being merely a well, as 
they allowed the sewage arising from the use of their 
buildings to go into the shaft of such well. Now it 
seems to me, that the shaft of that well is an artificial 
thing, and that the defendants therefore collected a 
quantity of sewage into an artificial reservoir. The 
plaintiff, at a considerable distance from this well (the 
distance to my mind is wholly immaterial), has a well 
on his own property of considerable depth which is 
lower than the bottom of this artificial shaft or well 
of the defendants. The collected sewage in the artifi- 
cial shaft on the defendants’ property has gone 
through the sides or bottom of this well into what is 
called the percolating water below the defendants’ 
lands. It is said on behalf of the defendants, that but 
for the mode in which plaintiff uses his well by pump- 
ing, the sewage on the artificial shaft on the defend- 
ants’ property would not have gone into the percolat- 
ing water beneath his land, or if it had it would have 
remained on his land, or at all events, it never would 
have gone into the plaintiff's well. In the result, 
when the plaintiff used his own well by means of the 
mechanical pump, it is clear that the water which 
then came into his well from the percolating water 
beneath his own land came there adulterated by the 
sewage which had been in the artificial shaft in the 
defendants’ well. Then arises the question, whether 
the plaintiff, under the circumstances, can maintain 
an action against the defendants. Now what are the 
rights of the parties? It seems to my mind to be clear 
from the decisions that no one has, at any time, any 
property in water percolating below the surface of the 
earth, even when it is under his own land, but it is 
equally clear that everybody has a right to appropri- 
ate that percolating water, at least while it is under 
his own land, to the extent that he may take it all so 
as to prevent any of it going on the land of his neigh- 
bor. But his neighbor below him, according to the 
flow of water, has an equal right before the person 
above has appropriated it to take it all. He has a right 
to take the water from the percolating stream under 
his own land to this extent, that he may thereby cause 
the water which is under the land above him to come 
on his own land when it otherwise would not, and 
then to take that and so on until he has absolutely 
dried the land above him. This percolating water 
below the surface of the earth is therefore a common 
reservoir or source, in which nobody has any property, 
but of which everybody has, as far as he can, the right 
of appropriating the whole. Then arises the question, 
has one of those who have an unlimited right of ap- 
propriation a right to contaminate that common reser- 
voir or source as against those who have an equal 
right with him to appropriate when he does not, or is 
he bound not to do any thing which will prevent any 
body to whom that unlimited right of appropriation 
shall come having such water unaltered in quality? 
Now it has been said by the Solicitor-General in his 
clear argument, that when the defendants pollute this 
common source under their own land they do not pol- 
lute any water in which the plaintiff has any property. 
That is quite true. The plaintiff has no property in 
that water whilst it is under the defendants’ land, nor 
indeed whilst it is under his own land, and if all that 
could be said was that the common source was con- 
taminated before the plaintiff had appropriated any 
part of it, the plaintiff could not, to my mind, main- 








tain any action in respect of that contamination. Sup- 
pose a man had tapped this common source some 
distance off his own land for the purpose of experi- 
ment, and found it was contaminated before it would 
come under his own land. I think, under those cir- 
cumstances, he could not maintain an action because 
he had not appropriated the water and therefore no 
injury was done to himat that time. But it does not 
seem to me to follow from that that he cannot maintain 
an action when water which he has appropriated has 
been contaminated by something which another person 
has done to that common source. In other words, it 
seems to me that although nobody has any property 
in thecommon source, yet everybody hasa right to 
appropriate it and to appropriate it in its natural 
state, and no one of those who have a right to appro- 
priate it has a right to contaminate that source so as to 
prevent his neighbor from having the full values of his 
right of appropriation. Then the next point taken by 
the solicitor-general was this. Assuming it to be true 
that there is such right to appropriate, yet if the per- 
son who has such right ouly appropriates by artificial 
means, and does so to such an extent that if he did not 
use those artificial means the water he would take 
would not be contaminated, then the polluted water 
must be said to be appropriated by him in that state 
by his own act, and therefore he cannot maintain the 
action. I cannot think that is a true proposition. The 
principle of natural user does not apply at all. The 
plaintiff, if he has the right to use any thing in nature, 
has a right to exercise that user by all the skill and 
invention of which man is capable, and it seems to me 
that so long as the plaintiff uses only lawful means as 
against his neighbor, however ingenious or however 
artificial those means may be, his right to appropriate 
the common source is not diminished because he uses 
the most artificial or the most ingenious methods. 
Therefore however he may appropriate the water from 
the common source by the use of such artificial means, 
he has a right to have the common source uncontam- 
inated by any act of any other person. Neither does 
it matter whether the parties are or are not contiguous 
neighbors. If it can be shown in fact that the defend- 
ants have adulterated or fouled the common source, it 
signifies not how far the plaintiff's land is from their 
land. The nearest case to the present I take to be the 
case of Womersley v. Church, 17 L. T. Rep. (N. 8.) 
190. I think that case does show that the first propo- 
sition of the solicitor-general is wrong, but I do not 
think that it governs the second point taken by him. 
I think that the second point is partly noticed in the 
case of Whaley v. Laing, 2 H. & N. 476; 3 id. 675, but 
it does notin my opinion want any authority. I dis- 
agree with the decision of Pearson, J., ou this ground, 
that although nobody bas avy property in the perco- 
lating water, yet such water is acommon source which 
everybody has aright to appropriate, and that there- 
fore no one is justified in injuring the right of appro- 
priation which everybody else has. 

Corton, L. J. I also am of opinion that the decision 
appealed from is erroneous. As I understand the 
judgment of Pearson, J., on the first point, namely, 
that this was underground water in an indefinite chan- 
nel, he thought that his decision was a necessary con- 
sequence of Chasemore v. Richards, 7 H. L. Cas. 349. 
Now Chasemore v. Richards simply decides this, as I 
understand it, that every man has aright to take all 
the underground water (by which I mean water going 
in no definite channel) which he can find in his own 
land, notwithstanding that the effect of his doing so 
may be that his neighbor will have no underground 
water in his land, or that the stream which he owns will 
be diminished in consequence of the underground water 
which had been so appropriated not coming into that 
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stream. That in no way decides the present case. 
Let us consider what the underground water is. Such 
water, whether in the chalk or other strata, is a nat- 
ural incident of the land which the man has who owns 
the surface, unless he has parted with the minerals 
below. According to the decision in Chasemore v. 
Richards, the owner of the land has as a natural inci- 
dent to his ownership a right to avail himself of that 
incident to whatever extent he chooses, even though 
the consequeuce may be that he takes not only the 
water which at first was under his property, but 
all the adjoining water which by natural force 
comes under the land when he has taken that 
which was there in the first instance. But here 
what is it the defendants are doing? They are 
not using the natural right; they are not taking the 
water, Dut they are putting upon their land filth 
which gets down into the underground water in 
the water-bearing stratum, which is partly under 
their Jand and partly under that of their neigh- 
bor. They are therefore in no way exercising that 
right which a person who draws the water under his 
own land is exercising. All that the House of Lords 
decided was, that a plaintiff could not complain of a 
defendant exercising that natural right in taking the 
water which for the time being was under his own soil. 
But here the defendants are not doing that, but are 
simply putting filth on their own land in such a way 
as that it gets into the underground water in the stra- 
tum common to themselves and other persons. In my 
opinion therefore it is no necessary consequence of 
Chasemore v. Richards to say that here the plaintiff 
cannot complain of the act of the defendants. Then 
why has not the plaintiffa right of action? The de- 
fendants, not by exercising a natural right incident to 
the ownership of land, but by putting filth on their 
land, interfere with the exercise by the plaintiff of a 
natural right incident to the ownership of his own 
land, and although while dirty water is in the stratum 
under the defendants’ land, or even perhaps while it 
is under the plaintiff's land, so long as he is not desir- 
ing to appropriate and use it, the plaintiff has no right 
of action, yet assoon as the act of the defendants in- 
terferes with the beneficial use by the plaintiff of that 
right incident to the ownership of the land, in my 
opinion he has aright of action. Of course if what the 
defendants were doing was a natural use of their land 
— that is to say, an exercise of a natural right incident 
to ownership — the plaintiff could not complain. But 
the defendants are not doing that. No one can say 
that putting filth on your own land in such a position, 
and with such little care, that it gets down to the 
stratum where the water is common to you and to 
your neighbor, or to any other owner of land, is a nat- 
ural use of the land. In my opinion therefore, subject 
to the other point on which Pearson, J., relied, if the 
defendants have, as on the evidence they must be 
taken to have done, by their filth interfered with the 
plaintiff's natural right of taking this water, they are 
liable to an action; and in fact the solicitor-general 
practically admitted that, because he said if the water 
had gone by natural force of gravity from the defend- 
ants’ land to the plaintiff's, he could hardly contend 
that the defendants would be liable. But then it is 
said that it is in consequence of the plaintiff's own act 
that he gets the water polluted. Now in one sense 
that is true; that is to say, if the plaintiff did not 
draw water from this stratum there would be no pol- 
luted water going down to the water which was under 
his land; but the plaintiff is not seeking toget water 
from the defendants’ land. He is seeking merely to 
exercise his natural right of getting the water from his 
stratum. The water comes not simply from the de- 


fendauts’ well; it comes from that cone or section of 
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the circle which the water is drawn from, and as he is 
exercising his own right to take the water which is 
under his soil, in my opinion he can maintain a right 
of action against the defendants where the natural 
consequence of his exercising his own right is that 
there comes water which has been polluted by the act 
of the defendants. The plaintiff has a right to take 
all the water under his soil as far down as human skill 
can get it, and pumping machinery being an appro- 
priate means of getting the water which isin the un- 
derground stratum, the defendants cannot, in my 
opinion, be held not liable because of the plaintiff's 
using powerful means of getting the water, water 
comes to his well which would not otherwise have 
done so. In my opinion the plaintiff is entitled to 
judgment against the defendants. 

LinD.ey, L. J.—The question decided in Acton v. 
Blundell, 1 L. T. Rep. (O. 8.) 207; 12 M. & W. 324; and 
Chasemore v. Richards, 7 H. of L. Cas. 349, was the 
right of aland-owner to remove underground water 
from his own land when that water did not flow in 
any visible defined channel. The court decided that 
every owner of land has a right to sink a well in his 
own land, and to take from his well all the water he 
can get, and that as every land-owner has this right, 
no one can maintain an action against another for 
exercising that right, even although by exercising it 
he drains underground water from the plaintiff's land, 
and so deprives him of water which would otherwise 
come tohis well. The alternative was to hold that no 
one could take water from his own well to such an ex- 
tent as materialiy to affect the supply to those whose 
wells were fed from the same source as his own. This 
alternative was considered too inconvenient to be laid 
down as law, and the court was consequently driven 
to reconcile the conflicting rights of neighboring land- 
owners in the way it did, and to draw a distinction as 
regards the right to get naturally-supplied water, be- 
tween water in defined and visible channels and water 
percolating through the soil and not yet inany defined 
visible channel. How far the distinction was sound it 
is useless now to inquire; it is settled in law by the 
highest judicial authority. But the reasons for the 
distinction must be borne in mind, or the decisions 
establishing it may be misunderstood, and be made 
the basis of reasoning leading to results which are as 
startling as they were unforeseen. The right to foul 
water is not the same as the right to get it, and in my 
opinion does not depend on the same _ principles. 
Prima facie every man has a right to get from his own 
land water which is naturally found there; but it fre- 
quently happens that he cannot do this without dimin- 
ishing his neighbor’s supply. In such a case the neigh- 
bor must submit to the inconvenience. But prima 
fucie no man has a right to use his own land in such a 
way as to be a nuisance to his neighbor, and whether 
the nuisance is effected by sending filth on to his neigh- 
bor’s land, or by putting poisonous matter on his land 
and allowing it to escape on his neighbor's land; or 
whether the nuisance is effected by poisoning the air 
which his neighbor breathes, or the water which he 
drinks, appears to be wholly immaterial. If a man 
chooses to put filth on his own land, he must take 
care not to let it escape on his neighbor’s land (Tenant 
v. Goldwin, 1 Salk. 21, 360), and not let it poison the air 
which reaches it. Comyn Dig., Action on Case for 
Nuisance, A. So ifa man chooses to poison his own 
well, he must take care not to poison waters which 
other persons have aright to use as much as himself. 
To hold the contrary, on the ground that the water is 
not their property until they get it, and that it Is poi- 
soned befvre they get it, is to take an inadequate view 
of the subject, and to overlook the fact that the law of 
nuisance is not based exclusively on rights of property. 
Light is not property, and yet ifa mau has aright to 
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have it come to his windows he can maintain an action 
against those who prevent it from so coming. So air 
is not property, but a man who poisons the air which 
another has a right to breathe commits an actionable 
wrong. Upon precisely the same principle underground 
water which supplies a well may not be the property 
of the owner of the well, but he has a right to take 
and use such water, and upon principle he appears to 
me to have aright of action against those who poison 
what he has a right to get. If indeed the well-owner 
had no right to get unpolluted water, he would have 
no right of action, but it lies upon those who deny this 
right to maintain their position. Prima facie, at all 
events, the right ofa man to get water from his well 
is to get the water as nature supplies it, and if any one 
contends that he hasa right to pollute the natural sup- 
ply he must establish such right. A right to foul a 
stream may be acquired by prescription, and possibly 
aright to foulan underground basin of water might 
be similarly acquired, but no such question arises in 
this case. Upon principle therefore, and independ- 
ently of authority, the judgment below cannot be sup- 
ported. On turning to the authorities, there is not 
one which warrants the judgment, whilst there are at 
least three which are difficult to reconcile with it. 
Womersley v. Church, 17 L. T. Rep. (N. 8.) 190; Hodg- 
kinson v. Ennor, 4 B. & 8.229; and Whaley v. Laing, 
2H. & N. 476; 3 id. 675. These decisions show that 
prima facie one man has no right to foul water which 
another has a right to get; and if he has a right to get 
it, the fact that by pumping he draws it partly from 
the defendant’s land is immaterial. The momentany 
water is taken out of the well, by whatever means, its 
place is supplied by natural causes operating on all the 
surrounding water which supplies the well, and if the 
well is used at all, and any of such surrounding water 
is poisoned by soluble matter, it will inevitably find 
its way into the well. Probably thesame thing would 
take place, though more slowly, by simple diffusion 
without pumping; but however this may be, the fact 
that the plaintiff has used a pump to get water out of 
his well, and has thereby drawn poisoned water from 
the defendants’ land, does not deprive the plaintiff of 
his right to maintain an action against the defendants 
for poisoning water which supplies the plaintiff's well. 
In my opinion the decision appealed from ought to be 
reversed. The plaintiff is entitled to an inquiry as to 
the damages he has sustained, and to an injunction 
and to the costs of the action and of the appeal. 


——_—_¢____—_—_ 


NEW YORK COURT OF APPEALS ABSTRACT. 


MORTGAGE — SURPLUS MONEYS — EVIDENCE — RES 
GEsT&.—The court will not destroy a mortgage upon a 
foundation of a guess and in the absence of satisfac- 
tory evidence impeaching it. In an action involving 
the validity of a mortgage the mortgagor's declarations 
at the time of the delivery of the mortgage as to the 
purpose of such delivery are elements of the res geste. 
The death of the mortgagor does not preclude the 
book-keeper of the mortgagee from testifying to such 
declarations, he not ,being a party to the action, or in- 
terested in its event. Germania Life Ins. Co. v. Rae. 
Opinion by Finch, J. 

(Decided June 26, 1885.] 

MUNICIPAL CORPORATION—REPAVEMENT OF STREET 
—ASSESSMENT FOR—SPECIAL REMEDY TO VACATE.— 
An additional width of flagging ordered by the city to 
be laid on asidewalk already paved is a repavement 
within the rule requiring a petition of a majority 
of the property owners along the line of improve- 
ment; and this is so, although the existing width 
is left undisturbed. L. 1882, ch. 410. The decision in 
the Matter of Grube, 81 N. Y. 139, did not hold the 





contrary. There the roadway had never been paved 
at all, on any plan or of any width, and the ruling was 
that there was no repavement of the roadway because 
the sidewalks had been flagged. It follows that there 
was no authority for this assessment, since the prop- 
erty owners rested contented with the pavement as 
originally laid and made no petition for a change, or 
for the additionai width, and the petitioner would be 
entitled to have the assessment vacated but for an- 
other and peremptory enactment which forbids. The 
special remedy given to property owners for illegal as- 
sessments by the act ch. 338, Laws of 1858, is by ch. 550 
of the Laws of 1880, restricted to reducing the assess- 
ment to the fair value of the actual improvement 
made. But the property owner may still challenge the 
validity of the assessment whenever his property is 
seized under it, or it is made the foundation of pro- 
ceedings against him. etition of Smith to vacate, ete. 
Opinion by Finch, J. 

[Decided June 26, 1885.] 


SURETY — OFFICIAL BOND — MISAPPROPRIATION OF 
FUNDs.—Bonds given by a public officer for the faith- 
ful performance of his duties include all such 
duties as may be added to the office, or imposed 
upon tbe officer as such. Prior to 1871 the treas- 
urer and tax receiver of the city of A. received the 
school moneys in common with other funds of the city, 
and paid them out on warrant of the city officers. By 
Laws 1871, chap. 93, $19 all moneys levied and raised 
for the support of the public schools of that city, to- 
gether with the public moneys received from the State, 
or from other sources belonging to the school fund, are 
required to be paid tothe city treasurer and tax re- 
ceiver in trust, tobe by him kept separate and dis- 
tinct from other moneys, and to be paid out on orders 
signed by the president and secretary of the board of 
education; and thejtreasurer and tax receiver, and the 
sureties on his official bond are declared to be liable 
forany default, delinquency or misconduct in relation 
to such trust, and in thatevent it is made the duty of 
the board of education to commence suit against the 
officer and his sureties to recover sums diverted to 
other purposes. In an action upon the official bond of 
a treasurer and tax receiver, conditioned for the due 
performance of the duties of his office, for an alleged 
misappropriation of moneys belonging to the school 
fund, held, that the bond extended to and protected 
the school fund, and that the sureties thereon were 
liable for the misappropriation, and that although the 
city was named as the obligee in the bond, the action 
was properly brought by and in the name of the board 
of education. Sutherland v. Carr, 8 N. Y. 105; 
People v. Vilas, 36 N. Y. 469. Board of Education v. 
Quick. Opinion by Finch, J. 

[Decided May 5, 1885.] 


ASSIGNMENT FOR CREDITORS—RECOVERY OF MONEY 
PAID BY MISTAKE—POWER OF CoUNTY COURT UNDER 
GENERAL ASSIGNMENT AcT.—When an assignee for 
the benefit of creditors has by mistake paid over toa 
creditor a portion of the proceeds of the property 
assigned, to which a preferred creditor was in fact en- 
titled, the County Court has power under the General 
Assignment Act, upon petition of the creditor entitled 
to the fund, and upon notice to the one receiving it, to 
order the latter to return the amount received to the 
assignee, to be by him paid out as directed by the 
assignment. Walker v. Hill,.17 Mass. 380; Lupton v. 
Lupton, 2 Johns. Ch. 614; Trustees v. Quinn, 3 Redf. 
514. So too an action might have been maintained by 
the bank against these appellants, to recover the trust 
fund thus improperly diverted from it to their hands 
by the trustee. Matter of Morgan. Opinion Per 
Curiam. 

[Decided May 5, 1885.] 
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SALE—RESCISSION FOR FRAUD OF VENDEE—DEMAND 
AND REFUSAL—DEMAND OF AGENT—DEFENSE—INCON- 
SISTENT GROUNDS.— This action is based upon the 
right of a vendor of goods to rescind the contract of 
sale, and to recover the goods, where the sale and de- 
livery were obtained by the fraud of the vendee. The 
fraud in such case does not intercept the passing of 
the title to the goods to the purchaser, but the title 
acquired is defeasible, subject to the right of the ven- 
dor, on the discovery of the fraud, to reassert his 
original right and reclaim the property, unless it has 


come to the hands of a bona fide purchaser. Bernard 
y. Campbell, 58 N. Y. 76; S. C., 55 id. 461. The de- 


fendant Wertheimer is the assignee of Goldsmith & 
Co., the fraudulent vendees, under a general assign. 
ment made by them tothe defendant for the benefit 
of creditors, aud had possession of the goods in ques- 
tion as part of the assigned property at the time of the 
commencement of this action. But he was not a pur- 
chaser for value, and he acquired no better title, as 
against the plaintiff, than his assignors had at the time 
of the assignment. Barnard vy. Campbell, supra. The 
trial court dismissed the complaint on the ground that 
there was no proof that the goods were demanded of 
Wertheimer before bringing the action. It is not 
claimed that Wertheimer was cognizant of the fraud 
committed by Goldsmith & Co. The legal title at the 
time of the assigument was in Goldsmith & Co., no 
proceeding having been taken by the plaintiff to re- 
scind the sale until after the assigument had been 
made. The defendant Wertheimer therefore lawfully 
acquired the title and possession of the goods, but sub- 
ject to the same right of reclamation in the plaintiffs, 
upon their rescinding the contract, as they before had 
against the assignors. The original possession of Were- 
theimer being lawful, and not tortious, it was neces- 
sary to change the character of his possession by a 
demand and refusal before the plaintiffs could main- 
tain an action against him for conversion, or to re- 
cover tha goods. Add. Torts, 312; Holbrook v. 
Wight, 24 Wend. 169; Mount v. Derick, 5 Hill, 455; 
Pierce v. Van Dyke, 6 id. 613. There was no proof 
that the plaintiffs demanded the goods of Wertheimer 
personally at any time. If was shown however that 
the plaintiffs’ attorney, a few days after the making of 
the assignment, and just prior to the commencement 
of the action, went to the store where the goods were, 
and found three persons, one of whom was Goldsmith, 
one of the firm of Goldsmith & Co. He asked if the 
assignee of the Goldsmiths was there, and was in- 
formed that he was not, and that Goldsmith was in 
charge. The witness then stated to Goldsmith that he 
was attorney for the plaintiffs, and in substance de- 
manded the delivery of the goods on the ground that 
they had been obtained by fraud. In reply Goldsmith 
said that he had no power or authority to give up the 
goods, as the firm had made a general assignment for 
the benefit of creditors. It does not affirmatively ap- 
pear what authority Goldsmith had, or in what capac- 
ity he was acting. The most that can be inferred from 
the evidence is that he had the custody of the assigned 
property for the assignee, and had been placed in 
charge by him. It is insisted that the demand made 
of Goldsmith was sufficient to support the action against 
Wertheimer. If Goldsmith in refusing to deliver the 
goods was acting in obedience to Wertheimer’s orders, 
there would be no question. But this cannot be as- 
sumed in the absence of any evidence on the subject. 
The refusal of a servant to deliver goods intrusted 
tohim by his master, on a demand by a stranger, is 
not sufficient evidence to maintain replevin against 
the servant, nor against the master when a demand 
and refusal is necessary to make the possession of the 
defendant tortious, unless the servant acted under the 
direction of the master in refusing to deliver the 








goods. Mount v. Derick, supra. It can make no dif- 
ference in respect to the sufficiency of the demand 
against the master, that the servant knew that the 
person making the demand was entitled to the prop- 
erty, or that the master’s title was voidable. An 
agent or servant having the custody merely of goods 
cannot bind the principal by acceding to the demand 
of a third person, nor on the other hand, by refusing 
to deliver the property. It is also insisted that the 
defendant by setting up in his answer title in himself, 
as assignee, waived the necessity of ademand. This 
claim is, we think, untenable. The answer of Wert- 
heimer put in issue the allegation in the complaint, 
that the defendant wrongfully detained and refused to 
deliver the goods, and also set up, his title under the 
assignment. A defendant may put his defense upon 
distinct and even inconsistent grounds. The authori- 
ties seem to be decisive that the plea of title was not a 
waiver by Wertheimer of his right to insist that he 
could not be made a wrong-doer, without proof of de- 
mand and refusal. Scofield v. Whitelegge, 49 N. Y. 
259; Southwick v. First Nat’l Bk., 84 id. 420. Good- 
win v. Wertheimer. Opinion by Andrews, J. 
[Decided May 5, 1885.] 
in a 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CONSTITUTIONAL LAW—TWO-COUNTY MORTGAGE TAX 
LAW VOID—“SUBJECT” OF AN ACT AND ‘* MATTER 
PROPERLY CONNECTED THEREWITH.’’—The clause in 
section 3 of the act of October 26, 1882 (Sess. Laws, 65), 
commonly called **The Mortgage Tax Law,’ which 
declares that all mortgages or other obligations 
whereby land in more than one county ‘is made se- 
curity for the payment of a debt, shall be void,” is a 
‘*matter properly connected ’’ with the ‘‘subject”’ of 
the act, and therefore not in contravention of section 
20 of article 4 of the Constitution of the State: and a 
mortgage executed by the defendant to plaintiff, as 
trustee of its road and property in several counties in 
Oregon, to secure the payment of certain bonds of the 
same date, in violation thereof, is void and of no ef- 
fect. A plain provision of a statute cannot be con- 
strued so as to exclude a particular case from its ope- 
ration upon a surmise or conjecture, however proba- 
ble, that the Legislature did not actually contemplate 
or consciously intend its application thereto. Where 
the interest on a debt secured by a mortgage is payable 
in yearly or half-yearly installments, and the princi- 
pal at a future period, in the case of the non-payment 
of any such installment of interest a suit may be main- 
tained thereon to so far enforce the lien of the mort- 
gage; and if the sum due is not paid within a time 
limited by a decree of the court, sufficient of the prop- 
erty may be sold to pay the same. But ifthe property 
cannot be sold in parcels without injury to the parties, 
or one of them, the court may order the whole of it 
sold, free from the lien of the mortgage, and apply the 
proceeds on the whole debt, according to its then 
value. Brinckerhoff v. Thallhimer, 2 Johns. Ch. 486; 
Meyer v. Graeber, 19 Kan. 165; Morgenstern v. Klees, 
30 Ill. 422; Chicago, etc., R. Co. v. Fosdick, 106 U. 8. 
67; Credit Co. v. Arkansas, etc., R. Co., 15 Fed. Rep. 
52; Jones Mortg., §§ 1181, 1459, 1478. See also Oregon 
Code Civ. Proc., § 417. Cir. Ct. D. Oreg., Aug. 3, 1885. 
Farmers’ Loan & Trust Co. v. Oregon & C. Ry. Co. 
Opinion by Deady, J. 

ASSIGNMENT FOR CREDITORS—A RKANSAS STATUTE— 
POSSESSION PREVIOUS TO FILING INVENTORY—NOTICE 
OF SALE.—The statute of Kansas regulating assign- 
ments for the benefit of creditors prohibits the as- 








* Appearing in 24 Federal Reporter. 
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signee from taking possession of the assigned property 
uutil he gives bund and files an inventory of the prop- 
erty; and a deed of assigument that stipulates that 
the assignee shall take possession of the property be- 
fore he gives the bond and files the inventory, as re- 
quired by the statute, is void. No inquiry is permissi- 
ble to show that no fraud was intended, or that the 
statute was violated for an honest purpose. In 
Thatcher v. Franklin, 37 Ark. 64, an assignee who had 
not given bond or filed an inventory, brought replevin 
for the assigned property. The Circuit Court, misin- 
terpreting the case of Clayton v. Johnson, held he 
could recover; but the Supreme Court said: “ But 
though the deed vested the legal title to the goods in 
the trustee, yet by the express language in the statute 
regulating assignments (Gantt’s Dig., §§ 385, 387) be- 
fore he was entitled to take possession, sell, or in any 
way munage or control the property assigned, he was 
obliged to file the schedule and execute the bond re- 
quired by the act. This case differs from the case of 
Clayton v. Johnson, supra. In that case the trustee 
filed the schedule and executed bond before he 
brought replevin, as provided by the statute. In this 
case it appears that the trustee paid no attention to 
the statute. The court below erred in refusing to 
charge the jury, as moved by appellants, in effect, that 
plaintiff having failed to file the schedule and give 
bond, as required by the statute, could not maintain 
replevin for the goods.”’ This doctrine was affirmed 
in Falconer v. Hunt, 39 Ark. 68. The result of the 
opinions in Clayton v. Johnson and Thatcher y. 
Franklin is that the legal title to the property assigned 
passes to the assignee by the execution and delivery of 
the deed of assignment; that ‘he is entitled to access 
to”’ the property to make the invoice; but that he 
cannot take possession, and has no right to the posses- 
sion, until he gives bond and files an inventory. Until 
this is done the assignor must retain the possession of 
the property. The result is not a novel one. It often 
occurs that the legal title to property is in one person, 
and the possession and right of possession in another. 
‘There never was any excuse for misapprehension on 
this subject; for the court in Clayton v. Johnson were 
particular to say: ** But whether the conveyance be 
of real or personal property, aud whether the assignor 
make and attach to the deed a schedule or not, the as- 
signee must filea schedule of the property embraced 
by the deed before he can take possession of, sell, or 
in any way control or manageit. If the property be 
goods, choses in action, etc., he is entitled to access to 
them for the purpose of making the schedule, if the 
assignor has not attached to the deed a satisfactory 
one.” (2) The statute provides that the assignee 
‘shall have at least thirty days’ notice ”’ of the sale of 
assigned property, and a deed that provides for a sale 
upon “twenty days’ notice” is void. In Jaffray v. 
McGehee, 107 U. S. 361, a case appealed from this 
court, the court said: ‘*The question presented is 
therefore this: Is an assignment for the benefit of 
creditors, which authorizes the assignee to violate the 
provisions of the statute regulating such assignments, 
valid and binding on the creditors of the assignor? 
The contention of the appellant is that the assignment 
is valid, (1) because the discretion given the assignee 
by the assignment leaves him at liberty to follow the 
law; and (2) because even if the assigument required 
him to administer the trust in a manner different 
from that prescribed by the law, only such direction as 
conflicted with the law would be void, and the assign- 
ment itself would remain valid. We think that under the 
construction given the assignment law by the Supreme 
Court of Arkansas in Raleigh v. Griffith, 37 Ark. 150, 
these positions cannot be maintained. The effect of 
this decision—and there is no other decision of that 
court in conflict therewith—is that the provisious of 





the statute respecting the sale of property assigned for 
the benefit of creditors are mandatory, and not direct- 
ory. It follows that the assignment, which vests the 
assignee with a discretion contrary to the mandates of 
the statute, and in effect authorizes him to sell the 
property conveyed thereby in a method not permitted 
by the statute, must be void, for contracts and con- 
veyances in contravention of the terms or policy of a 
statute will not be sanctioned. Peck v. Burr, 10N. Y. 
294; Macgregor v. Dover & D. Ry. Co., 18 Q. B. 618; 
Jackson v. Davison, 4 Barn. & A. 691; Miller v. Post, 
1 Allen, 434; Parton v. Hervey, 1 Gray, 119; Hathaway 
v. Moran, 44 Me. 67.’”’ It would seem the assignee is 
bound to observe the terms of the deed, though they 
conflict with the law, because the condition of his 
bond is that he *“‘ will execute the trust confided to 
him * * * saccording tothe terms thereof.” The 
Supreme Court of the State has laid down the rule that 
the requirements of the statute regulating assignments 
are mandatory, and that any stipulation in the deed 
in contravention of these requirements avoids the in- 
strument. This ruling is in harmony with the gen- 
eral, though not quite uniform, doctrine of the an- 
thorities, and is binding on this court. Mr. Burrill 
says: ‘‘The principle that an assignment fraudulent 
in any of its provisions is void in toto is said to be too 
well established to need any reference to authorities 
to support it.” Burrill Assignm., § 352; Pierson v. 
Manning, 2 Mich. 460; Caldwell v. Williams, 1 Ind. 411; 
Mussey vy. Noyes, 26 Vt. 472; Wakeman y. Grover, 4 
Paige, 23; 8S. C., 11 Wend. 187. And such has been the 
uniform ruling of this court, concurred in by Circuit 


Judges Dillon and McCrary. Bartlett v. Teah, 
1 Fed. Rep. 768; Schoolfield v. Johnson, 11 id. 
297. In Burrill Assignm., § 319, it is said: ‘An 


assignment may be void without being positively 
fraudulent, as where it fails to comply with some 
merely formal statutory requirement.” It is not for 
the debtor to assume that he can devise a better mode 
of administering the trust than that prescribed by the 
statute; and whenever he has attempted to do so the 
assignment has been adjudged void. An assignee ina 
deed of assignment for the benefit of creditors is 
not a purchaser for value, and has none of the equities 
of such a purchaser. He must stand on the letter of 
his deed, and if that is in contravention of the law it 
isvoid. The deed was fraudulent and void in law, 
and this fact supports the attachment. Dodd v. Mar- 
tin, 15 Fed. Rep. 338; Whedbee v. Stewart, 40 Md. 414; 
Teah vy. Roth, 39 Ark. 66. Rice v. Frayser. Opinion 
by Caldwell, J. 


SHIP AND SHIPPING—MASTER—AUTHORITY OF.—The 
master of the ship is the confidential servant or agent 
of the owners, and they are bound to the performance 
of all the lawful contracts made by him relative to the 
usual employment of the ship, and the repairs and 
other necessaries furnished for her use. The Aurora, 
1 Wheat. 102, followed. Cir. Ct. E. D. La., June 27, 
1885. Zhe Gulnare. Opinion by Pardee, J. 


SHIP AND SHIPPING—ADMIRALTY JURISDICTION— 
TUG ENGAGED IN TOWING SMALL CRAFT IN HARBOR OF 
BUFFALO—LIBEL FOR SEAMEN’S WAGES.—This is an 
action to recover seaman’s wages. The defenses are 
want of jurisdiction and payment. The Ella B. is a 
tug of less than five tons burden. Her chief occupa- 
tion has been and is the towing of canal-boats and 
other small craft about the harbor of Buffalo and the 
waters adjacent thereto. She bas occasionally, in 
pursuing her vocation, been out upon Lake Erie and 
the Niagara river. Since the act of August 6, 1882 (22 
Stat. at Large, 300), she has not been enrolled. It is 
contended by the respondent that because of her di- 
minutive size and the restricted theater of her opera- 
tions, she is not within the admiralty jurisdiction of 
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the court. This proposition cannot be maintained. 
She was engaged in aiding commerce upon navigable 
waters of the United States. This fact, irrespective 
of questions relating to the size and tonnage of the 
vessel, the absence of enrollment and license, and the 
sircumscribed nature of her employment, is sufficient 
to give the court jurisdiction. The B. & C., 18 Fed. 
Rep. 543; affirmed, Ex parte Boyer, 109 U. 8. 629; The 
Genesee Chief, 12 How. 443; The Eagle, 8 Wall. 15; 
The Hine v. Trevor, 4 id. 555; U. S. v. Burlington & 
H. C. F. Co., 21 Fed. Rep. 331; Endner v. Greco, 3 id. 
411; The General Cass, Brown Adm. 334; Malony v. 
Milwaukee, 1 Fed. Rep. 611; The Gate City, 5 Biss. 
200; The Volunteer, Brown Adm. 159; The Hezekiah 
Baldwin, 8 Ben. 556; The McChesney, id. 150; af- 
firmed, 15 Blatchf. 183; Murray v. The Nimick, 2 Fed. 
Rep. 86; The Florence, 2 Flippin, 56. Dist. Ct. N. D. 
N. Y., July 15, 1885. Zhe Ella B. Opinion by Coxe, J. 


PLEDGE—SALE OF LAND—PURCHASE BY PLEDGEE— 
DUTY AS TO COLLATERALS.—B. borrowed of defendant 
on his note $27,500, and deposited as collateral forty 
bonds, part of an issue of 100, secured by a deed of 
trust with power of sale on land in Illinois. B. failed 
to pay his notes, and the land was sold by the trustee 
pursuant to the terms of the trust deed, and was 
bought in by an agent of the bondholders, and part of 
it conveyed by him to the defendant. J/eld, that the 
defendant did not sustain such a fiduciary relation to 
B. as to preclude it from acquiring a valid title to the 
land, although the relation of pledgor and pledgee 
existed between B. andthe defendant at the time. If 
the defendant, as a pledgee of the bonds, was under a 
duty to the pledgors to intervene at the sale under 
the trust deed, and to promote a sale on advantageous 
terms for the benefit of the pledgors so as to enable 
them to realize as much as possible upon the bonds, it 
might well be urged that this duty would subject the 
defendant to the ordinary disabilities of a fiduciary, 
and incapacitate it from purchasing directly or in. 
directly for its own benefit without the consent of the 
pledgors. In the language of the court in Torrey v. 
Bank of Orleans, 9 Paige Ch. 663: ‘It is asettled prin- 
ciple of equity that no person who is placed in a situa- 
tion of trust or confidence in reference to the subject 
of a sale can be a purchaser of the property on his own 
account.’? Where he has a duty to perform which is 
inconsistent with the character of a purchaser, he can- 
not divest himself of the equities of the cestui que 
trust to demand the profits that may arise from the 
transaction. As was stated in Michoud vy. Girod, 4 
How. 555, by Mr. Justice Wayne: ‘The general rule 
stands upon our great moral obligation to refrain from 
placing ourselves in relations which ordinarily excite a 
conflict between self-interest and integrity.’’ It mat- 
ters not, when the fiduciary relation exists, that the 
sale was brought about by athird party without any 
active procurement or intervention on the part of the 
fiduciary, or that the sale was public, or that the price 
was fair, or that there was no intention to gain an 
unfair advantage. The real question in the case is 
whether the defendant owed such aduty to the pledg- 
ors. (2) When negotiable instruments are pledged as 
collateral, it is the duty of the pledgee, not only so to 
deal with them as not to destroy or impair their 
value, but he istouse ordinary diligence to make 
them available for the payment of the debt. If he 
suffers indorsed paper to mature without resorting to 
the necessary steps to charge the indorser, or fails to 
pursue reasonably the primary parties, he may become 
responsible for any loss that may ensue. Whitten v. 
Wright, 34 Mich. 92; Russell v. Hester, 10 Ala. 535; 
Barrow v. Rhinelander, 3 Johns. Ch. 614; Lamberton 
v. Windom, 12 Minn. 232 (Gil. 151). Even the neglect 
to prosecute overdue paper may subject the pledgee to 








liability to the pledgor in case of loss. Rice v. Bene- 
dict, 19 Mich. 132; Hanna v. Holton, 78 Penn. St. 334; 
Word v. Morgan, 5 Sneed, 79; Noland v. Clark, 10 B. 
Mon. 239. (3) When the pledgee has exercised ordi- 
nary diligence to secure the fruits of the pledge for 
the benefit of the pledgor, in view of all the circum- 
stances of the particular transaction, his duty bas been 
fully discharged. Applying this standard of diligence 
to the present case, it seems clear that the defendant 
was not required by its duties to the pledgors to be- 
come a bidder at the sale, or take any active measure 
to increase the fund to be realized thereby. By the 
terms of the trust deed the land was to be sold pub- 
licly, after a published notice of twenty days bya 
trustee, who was to sell or adjourn the sale at his dis- 
cretion, and whose duty it was to consult the best in- 
terests of all parties interested in the sale. The de- 
fendant might reasonably rely upon the presumption 
that sucha sale would be fairly conducted and would 
produce a fair return. It occupied no_ better 
position than the pledgors did in respect to pro- 
moting an advantageous sale, and therefore did 
not stand in the relation of a fiduciary toward 
the pledgor. In view of the scheme of the sale, 
the defendant had a right to infer that the 
pledgor intended to consent in advance that the 
amount of the fund applicable to the bonds should be 
determined by the result of the sale. If no active 
duty to promote an advantageous sale was incumbent 
upon the defendant, it was not incapacitated from be- 
coming a purchaserat the sale. The reason whya 
pledgee cannot ordinarily acquire a valid title as 
against the pledgor by a purchase of the property 
pledged, although the sale is regularly and publicly 
made, unless the pledgor assents (Middlesex Bank v. 
Minot, 4 Mete. 825; Bryan v. Baldwin, 52 N. Y. 282), 
is because he cannot be at the same time a vendor and 
a purchaser of the property. The defendant here was 
not the vendor, but occupied the position of a credi- 
tor, or ofa cestui que trust, seeking to reallze as much 
as might be practicable out of afund by which its debt 
was secured. The defendant and the pledgors stood 
upcnterms of complete equality. The circumstance 
that the defendant did not actually advance any 
money upon the purchase isnot material. The trans- 
action Was the samein substance asif the defendant 
had paid the purchase-price in money, and when it 
was received back its portion of the proceeds of the 
sale had applied the amount upon the debt of the 
pledgor. Cir. Ct., S. D. N. Y., July 8, 1885. Easton 
v. German-American Bank. Opinion by Wallace, J. 


——_.—_—_—— 


KANSAS SUPREME COURT ABSTRACT.* 





HOMESTEAD — VOID CONTRACT — VOLUNTARY PAY- 
MENT—NO RECOVERY.—The plaintiff made a contract 
agreeing to convey the tract of land occupied by him- 
self ana family as a homestead. As apart of the pur- 
chase-price the defendant executed and delivered to 
plaintiff a promissory note for $200, and made a cash 
payment of $40. The signature or consent of plaintiff's 
wife to the contract and sale was never obtained; no 
deed of conveyance was ever made to defendant by 
plaintiff and his -vife, nor was the defendant ever given 
possession of the homestead. Plaintiff brought suit to 
recover upon the promissory note given asa part of 
the purchase-price, and the defendant in his answer 
asks to recover the $40 which he paid. Held, that the 
contract to convey the homestead, made without the 
consent of plaintiff's wife, is void, and that the note 
and money given and paid by the defendant as an ad. 
vance payment on the homestead were without con- 





*To appear in 33 Kansas Reports. 
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sideration. Coughlin v. Coughlin, 26 Kans. 116. See 
also Dollman v. Harris, 5 id. 597; Auderson v. Ander- 
son, 9 id. 112; Monroe v. May, id. 476; Ayres v, Pro- 
basco, 14 id. 190; Chambers v. Cox, 23 id. 3938; Ott v. 
Sprague, 27 id. 620. And also held, that the defendant 
having voluntarily paid the sum of $40 on such void 
contract, with full knowledge of all the facts and cir- 
cumstances relating thereto, cannot recover it. Phil- 
lips v. Jefferson Co.,5 Kans. 412; Wabaunsee Co. v. 
Walker, 8 id. 431; K. P. Ry. Co. y. Comm ’rs of Wyan- 
dotte Co., 16 id, 587; Sapp v. Comm’rs of Brown 
Co., 20 id. 245; Lamborn vy. County Commissioners, 97 
U. S. 185. Thomas v. Stumpff. Opinion by Johnston, J. 


REPLEVIN—NATURE OF JUDGMENT.—In an action 
of replevin for the recovery of certain cattle, judgment 
was rendered in favor of the defendant and against the 
plaintiff for all the cattle, and in the alternative for 
$1,948, if a return of a certain portion of the cattle 
could not be had, and for costs. Held, that such a 
judgment is not necessarily a judgment that the de- 
fendant was the absolute, unqualified and uncondi- 
tional owner of the cattle, but that such judgment is 
entirely consistent with the theory that the defendant 
held the possession of the cattle as the mortgagee of 
the plaintiff, who wasthe mortgagor. Layton was not 
amortgagee. A mortgagee in possession after default 
is not merely a lien-holder, but he is the real owner of 
the mortgaged property, and in him is vested the en- 
tire legal title. Mr. Jones,in his work on Chattel 
Mortgages, says: ‘‘ Upon default, the title to the mort- 
gaged property becomes absolute in the mortgagee,”’ 
and citesa nunrber of authorities. Jones Chat. Mortg., 
§ 699. See also 3 Pom. Eq. Jur., $1229. Of course how- 
ever the mortgagor has the right to redeem the prop- 
erty by performance on his part within a reasonable 
time and before the mortgagee has sold the property; 
and in all cases the mortgagor has a right to any ex- 
cess over the amount which it may require to satisfy 
the mortgagee’s claim; and the right to redeem or for 
an accounting he may enforce in equity. A contract 
like the one stated in the defendant’s answer may, 
under some circumstances, constitute a mortgage; 
Bunacleugh vy. Poolman, 3 Daly, 236; Fowler v. 
Stoneum, 11 Tex. 478; McKnight v. Gordon, 13 Rich. 
(S. C. Eq.) 222; or it may under other circumstances 
constitute a conditional sale, which would become 
absolute upon default. Chapman v. Turner, 1 Call 
(Va.), 280; Johnson v. Clark, 5 Ark. 321. But for the 
purposes of the question now under consideration, and 
as now presented by counsel, it is wholly immaterial 
what the character of that contract was. ‘The only 
question now to be considered is, whether it has 
already been adjudicated that the contract was nota 
mortgage. No express adjudication of that kind can 
be found, and the judgment rendered in the replevin 
action is precisely what it would have been if it had 
been determined in that action that the contract was 
a mortgage. Probably the question as to whether such 
contract was a mortgage or not was not litigated in 
that action. If it was however then the judgment in 
that action is in harmony with the theory that it was 
amortgage; but if it was not, then it can hardly be 
said that there has been a final adjudication, or indeed 
any adjudication, upon the subject; and certainly it 
cannot be said that it has already been adjudicated 
that the contract was not a mortgage. This is substan- 
tially an action in equity for an accounting, and it is 
probably the only kind of action that ever ought to 
have been brought between the parties. By it, sub- 
stantial justice may be done. By the former action 
of replevin complete justice was not done, and could 
not have been done, in whatever way the judgment in 
that action might have been rendered. If the judg- 





meut in the former action had been for the plaintiffs, 


justice would in all probability have been defeated; 
but as it was for the defendants, and as the parties 
may now in all probability havea fairand just account- 
ing, justice will in all probability be rendered to both 
parties. This kind of action ought therefore to be en- 
couraged, and we ought not to hold that the former 
action of replevin was a final adjudication between the 
parties with respect to the question now presented, 
unless under the facts and the law of the case no 
other conclusion could be reached. <Armel v. Layton. 
Opinion by Valentine, J. 


—_——_—__>—_—__——. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

PROBATE BOND—SURETIES—DELIVERY OF BOND.— 
The authority to deliver a bond, merely, may be given 
by parol. When a probate bond is signed by the 
sureties with the penal sum left blank, and intrusted 
by them to the principal to be filled up for a certain 
amount and delivered, the probability of his being re- 
quired by the probate judge to insert a penal sum 
larger than the sureties directed, and vf his doing so, 
is so obvious that the sureties must be held to take the 
risk of their principal’s conduct, and they are bound 
by the instrument as delivered, provided the obligee 
has no notice of the breach of orders. This was an 
action on a probate bond. The following facts ase re. 
lied on as a defense by the sureties. Having signed 
another bond, which turned out to be wrong in form, 
they signed this one in blank, at their principal’s re- 
quest, and upon his representations that the penal sum 
of the former bond ($2,000) was satisfactory, and that 
the new bond was to be for the same amount. The 
principal filled out the blank with a larger penal sum 
and delivered the bond, but subsequently told the 
sureties that it was in the penal sum of $2,000, which 
they believed until this action was brought. It does 
not appear in terms, that the representation, that the 
penal sum of the former bond was satisfactory, was 
false, or that the judge of probate did not require the 
larger sum, for the first time, when the second bond 
was offered. And if the bill of exceptions should be 
taken at all strictly against the defendants, it would 
seem, that whatever expectations they may have men- 
tioned as to the action of the probate court, when they 
handed the blank bond over to the principal, they 
handed it to him to be filled in as the probate court 
might require, being chargeable with knowledge that 
the time for final action upon the matter had not yet 
come. In this view of the facts the only question 
would be whether the case was governed by Burns y- 
Lynde, 6 Allen, 305, and more especially Basford v- 
Pearson, 9 id. 387. And we are of opinion that it is 
not. Atall events, when the grantee or obligee is ig- 
norant of the order in which the several parts of the 
instrument are written and the delivery to him is duly 
authorized, he is entitled to assume that the instru- 
ment was so written as to bind the grantor or obligor 
from whose control it comes. We should add that in 
this Commonwealth at least, we cannot question for 
one instant that the authority to deliver, merely, may 
be given by parol. Basford v. Pearson, 9 Allen, 387; 
Parker v. Hill, 8 Metce. 447; Foster v. Mansfield, 3 id. 
412. If we are to interpret the bill of exceptions more 
favorably for the defendants than we have done thus 
far, and to take it that they only authorized the bond 
to be filled in with a penal sum of $2,000, and even if 
we take the fusther step of assuming that limitation 
to have carried with it the understanding between 
them and the principal that they assented toa delivery, 
if the bond was filled in as they expected it to be, we 
are still of opinion that no defense is made out. We 
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are aware that there are a number of cases more or less 
opposed to our conclusion. People v. Bostwick, 32 N. 
Y. 445; Ohio v. Boring, 15 Ohio, 507; United States v- 
Nelson, 2 Brock. 64; Preston v. Hull, 23 Gratt. 600, and 
cases cited. But we think that the prevailing tend- 
ency, both in this State and elsewhere, has been in 
the direction we have taken. Thomas v. Bleakie, 136 
Mass. 568; Butler v. Cnited States, 21 Wall. 272; Dair 
vy. United States, 16 id. 1; South Berwick v. Huntress, 
53 Me 89; State v. Peck, id. 284; State v. Pepper, 31 
Ind. 76; Millett v. Parker, 2 Mete. (Ky.) 608. These 
decisions are generally put on the ground of estoppel. 
Swan v. North British Australasian Co., 2 Hurlst. & 
Colt, 175; Tayler v. Great Indian Peninsula Ry. Co., 
4DeG. & J. 559, 574. But if the case is properly put 
on that ground, then as was pointed out in Cousin vy. 
Pierce, 1388 Mass. 165, the difference between intent 
and negligence ina legal sense is ordinarily nothing, 
but the difference in the probability under the circum- 
stances known to the actor and according to common 
experience, that a certain consequence or class of con- 
sequences will follow from acertain act, and it follows 
that the question, when an estoppel will arise, is simply 
one of degree. If on the other hand the true question 
is one of scope of the principal's authority to deliver 
the bond, bearing in mind that an authorized delivery 
will cure defects in the writing of the bond, that the 
authority to deliver may be by parol, and that the 
scope of authority may be greater than is wished by 
the obligor, ostensible authority being actual authority, 
then the question is equally one of degree, depending on 
the particular circumstances just as the same question 
isin tort. Judge of Probate v. Duggan. Opinion by 
Holmes, J. 

(Decided June 24, 1885.] 


MASTER AND SERVANT—SERVANT ACCEPTS RISKS 
INCIDENT TO EMPLOYMENT. — Where an employer 
knows of the danger to which his servant will be ex- 
posed in the performance of any labor to which he as- 
signs him, and does not give him sufficient and reason- 
able notice thereof, its dangers not being obvious, and 
the servant, without negligence on his own part, 
through inexperience or reliance on the directions 
given, fails to perceive or understand the risk and is 
injured, the employer is responsible. But the servant 
assumes the dangers of the employment to which he 
voluntarily and intelligently consents, and while or- 
dinarily he is to be subjected only to the hazards nec- 
essarily incident to his employment, if he knows that 
proper precautions have been neglected, and still 
knowingly consents to incur the risk to which he will 
be exposed thereby, his assent dispenses with the duty 
of the master to take them. Coombs v. New Bedford 
Co., 102 Mass. 572; Sullivan v. India Co.,113 id. 396. 
When one assumes an employment if an additional and 
more dangerous duty is added to his original labor, 
and he knowingly, although unwillingly, accepts it, he 
accepts its incidental risks, and cannot recover for an 
injury which occurs only from his own inexperience. 
O’Connor v. Adams, 120 Mass. 427; Railway Co. v. 
Fort, 17 Wall. 553; Lalor, Adm’rx, v. C., B. & Q. R. 
R., 52 Ill. 401; Jones v. Railway, 49 Mich. 573; Chicago 
and N. W. R. R. Co. v. Bayfield, 37 id. 205; Woodleyjv. 
Met. Railway, 46 L. J. Exch. 521. To morally coerce 
a servant to an employment, the risk of which he does 
not wish to encounter, by threatening otherwise to 
deprive him of an employment he can readily and 
safely perform, may sometimes be harsh, but when 
one has assumed an employment, if an additional and 
more dangerous duty is added to his original labor, he 
May accept or refuse it. If he has an executory con- 
tract for the original service, he may refuse the addi- 
tional and more dangerous service,and if for that 


reason he is discharged, may avail himself of his 





remedy on his contract. If he has no such contract 
and knowingly, although unwillingly, accepts the 
additional and more dangerous employment, he ac- 
cepts its incidental risks, and while he may require of 
the employer to perform his duty, he cannot recover 
for an injury which occurs only from his own inex- 
perience. The employer is not necessarily unjust be- 
cause he wishes in his employ a servant who can from 
time to time relieve a skilled workman, while his or- 
dinary duties will be those of a mere laborer. It must 
certainly be his right to engage a servant, who while 
his ordinary duties will be simple and expose him to no 
danger, is willing, as a part of his service from time to 
time, to assume duties which, in order to be safely 
performed, require a higher degree of skill and which 
expose him to a certain degree of danger. Leary v. 
Boston & Albany Ruilroad Co. Opinion by Devens, J. 
[Decided June 25, 1885.] 


————__+————— 


OUR NEW YORK LETTER. 

f igenenegec pid of our metropolitan law-mills in afew 

days will once more be set in motion. The judges 
and lawyers have returned from outings at the seaside 
and in the hills, and allare ready forthe duties and 
work of the new judicial year to be ushered in by the 
first Monday of October. The grist awaiting grinding 
here is rather formidable. The untried cases on the 
calendars of the various courts of record in this city 
at the opening of the forthcoming terms number 5,030, 
divided as follows: 1,227 in the Superior Court, 1,560 
in the Supreme Court, 1,139 in the Common Pleas, 854 
in the City Court, 600 in the United States District 
Court and 560 in the United States Circuit Court. 
This enumeration does not include cases in the Sur- 
rogate’s Court. Investigation shows that on an aver- 
age there are thirty-two new actions at law begun in 
the various courts of this city every working day in 
the year. ‘To dispose of this vast volume of litigation 
there are twenty-seven judges, and to appear for the 
litigants, nearly 6,000 lawyers. Sofrom the present 
condition of the calendars there will not be cases 
enough to go around and give ‘the officers of the 
court’ one apiece; not avery encouraging situation 
for the young aspirant for the honors of the bar. 

Four vacancies on the bench occur here this fall by 
limitation. Justice Barrett, Chief Justices Sedgwick, 
Daly and McAdam lay off the ermine as unsoiled as 
when first assumed. It is believed that Justices Bar- 
rett and Sedgwick will receive renominations, and 
Chief Justice McAdam promotion to the Common 
Pleas. It certainly would be a well-deserved recogni- 
tion of faithful and zealous services. They are all 
honorable, upright and learned judges, just the kind 
of mepv we need more of. The bar association would 
doubtless cordially indorse them and the people elect 
themif the politicians would give them an opportu- 
nity. Among the names mentioned prominently for 
the vacancy about to occur in the Common Pleas by 
reason of the age disqualification, are Hamilton Cole, 
Edward Patterson and Henry E. Howland, all men 
well equipped for judicial service. Mr. Cole is serving 
with great satisfaction as referee in the Grant and 
Ward litigation. He has been a most successful prac- 
titioner, is possessed of what Lord Chief Coleridge 
calls a natural Jegal mind, is scholarly in his habits 
and methods of study, and has what the lawyers of 
this city are beginning to think should have more 
prominence in a candidate aspiring to judicial honors, 
and that is courteous and gracious manners. There is 
a conspicuous absence of * the last aforesaid ’’ in more 
than one incumbent —I had almost written incum- 
berer—of the bench here. Lawyers practicing in 
other judicial districts remark the lack of considera- 
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tion that frequently characterizes the treatment of 
members of the bar by some of our judges here. There 
are notable exceptions, and not a few of them, to this 
condition of affairs. 

Mr. Justice Lawrence, of the Supreme Court, is a 
conspicuous exception to the judges referred to. No 
one could be more dignified on the bench than he, nor 
quicker to resent any unseemly familiarity, yet he is 
always courteous and gracious in his relations with 
counsel who are before him. He by common consent 
is considered our ideal chambers judge, and disposes of 
a motion calendar as the sun does of the first snow. 
He is quick to see the point of every contention, 
forms his opinion of its merits promptly, and disposes 
of it accordingly. He is tenacious of his own judicial 
opinion, but ever ready to listen patiently and atten- 
tively (an unusual quality in some of our judges) to 
the arguments of counsel who show careful prepara- 
tion of the subject-matter. 

Mr. David Dudley Field’s American Bar Associa- 
tion report has been discussed very favorably by many 
of the lawyers here, and criticised by some. There 
are lawyers here so prejudiced against him and every 
thing he does that they would abandon reading the 
New Testament if they thought he had a band in re- 
vising it. In spite of that class however there isa 
growing feeling in favor of codification, and the more 
familiar the members of our bar become with the pro- 
posed Civil Code the more disposed they are to believe 
that it will be the basis of the Civil Code of this State. 
In conversation with two distinguished lawyers the 
other evening at the bar association, who have previ- 
ously been opposed to codification of the common law, 
they both admitted that careful study of the subject 
had induced them to change their opinions and favor 
a Code. 

I was astonished to hear, a few days since, that there 
is not in the city of Brooklyn a single house of prosti- 
tution or gambling house knuwn to the police. The 
district attorney’s office is responsible for this almost 
phenomenal condition of affairs. 

An amusing story is told of the late Emory A. 
Storrs. The distinguished advocate had a most treach- 
erous memory in regard to his personal obligations, 
and the judgment records of the courts of Chicago are 
said to contain a very formidable list of the trades- 
men with whom Mr. Storrs had defaulted contracts. 
On the occasion of the visit of Lord Chief Justice 
Coleridge to the City by the Lake, Mr. Storrs invited a 
large number of distinguished judges and lawyers to a 
dinner to meet him. The lay-out was elaborate, and 
the proprietor of the hotel where the dinner was 
served, being aware of Mr. Storrs’ financial eccentrici- 
ties, politely requested payment the day before the 
event was to occur, which was promptly accorded. A 
certain collection fiend in Chicago who once proposed 
taking the silver nails out of the coffin of a deceased 
debtor, had procured judgment for a client who had 
sold “ purple and fine linen” to the host of the occa- 
sion, appeared at the feast with a deputy sheriff, and 
calmly but firmly levied on the diamond-backed ter- 
rapin, canvas-back duck, and other accessories of 
Bachanalian celebrations. Mr. Storrs, not in the 
least disturbed, called on some of the guests for a loan 
and raised the levy, at the same time remarking that 
it was the first time he ever heard of a lord’s supper 
being attached for debt. 

Last winter, while in the Capito] at Washington, he 
observed Mr. Logan standing against one of the col- 
umns of the Senate Chamber, the lapel of his coat 
thrown back, one leg thrown across the other in pic- 
turesque western style, andan assumed expression of 
intellectual activity on bis face. Jerking his thumb 
over his shoulder at the cogitating statesman, he said, 
“ Thinks he’s thinkin’.”’ 











A number of distinguished counsel appeared before 
Judge Brown at Newburgh last Saturday for the pur- 
pose of settling the form of the proposed decree in the 
West Shore railroad foreclosure. After various 
changes had been proposed by* counsel representing 
different interests, Mr. Henry H. Anderson remarked 
that he would like to hear what allowance the re- 
ceivers would ask for. Judge Horace Russell re- 
sponded that he expected the usual statutory compen- 
sation of 2)¢ percent. This would give the receivers 
over a quarter of a million of dollars. Mr. Anderson 
then inquired what allowance the counsel for the trus- 
tee would ask for. One of the amiable young gentle- 
men appearing for the trustee said they should demand 
$100,000 besides the taxable costs. After the general 
paralysis that seized all who heard the remark had 
passed away, Mr. Anderson asked him why he did not 
take the road. 

The case of the young attorney Aaron Kahn who 
charged $60,009 for alleged services in the Hoyt will 
case which is now being summed up before the surro- 
gate, and who, the evidence showed had conducted a 
pawnbroker’s shop a few years before, was referred to 
after the adjournment by one of the lawyers presea- 
who said: ‘* Why, Moses will all the ten tablets of the 
law at his fingers ends could not command a fee like 
that.’’ “Yes,” responded one of his friends, ‘but 
Aaron can.”’ 

Demor Enmor. 

New York, October 1, 1885. 








> 
HUMOROUS EPISTLES. 

Esek CowrENn Writes MARTIN I. TOWNSEND A LET- 
TER— A VOLUNTEERED DEFENSE, ILLUSTRAT- 
ING THE INGENUITY, CRAFT, CUNNING, 

ART AND TRICKS OF COUNSEL, 

FOR WHICH No CHARGE 
1s MADE. 

LAW OFFICE OF 
SmitH, FursMAN & Cowen, Troy, N. Y., 
September 30, 1885. \ 
My dear Mr. Townsend: 

I have cut the enclosed slip from the Albany Argus, 
a paper which, as you know, devotes most of its time 
to slandering eminent Republicans: 

‘* Perhaps the most noted case in which Mr. Town- 
send was ever engaged was that of the veiled murder- 
ess, Henrietta Robinson, in Troy, about thirty years 
ago, in which he gained his early fame. The defense 
was the somewhat novel one of insanity, and though 
it did not save her from conviction by a jury, the in- 
genious counsel succeeded finally in saving her from 
the rope to spend the rest of her wretched existence 
in penal servitude. It was in connection with this 
case that an incident occurred which shows that Mr. 
Townsend, while greatly enjoying jokes and home 
thrusts at the expense of others, is, like the generality 
of men, inclined to the hunter's opinion that ‘it is 
great fun to hunt grizzly bears, but it becomes another 
matter when the grizzly hunts you.’ The day after 
the Robinson trial ended the late Peter F. Daw, of 
Cohoes, a gentleman whose powers of wit and repartee 
were of a Douglas Jerrold nature, was riding in one of 
Gil Cook's stages from Troy to Lansingburgh. As it 
passed the Fulton market Mr. Townsend and another 
gentleman entered the stage, engaged in earnest con- 
versation on the dominant topic, in which Martin I. 
was doing all the talking. ‘I tell you that that woman 
is insane,’ said hein his loud dogmatic manner. ‘I 
know she is insane. What do you think she said to 
me after I sat down from making that address to the 
jury, that took me two days to deliver and five nights 
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to prepare? She said: ‘Mr. Townsend, if I had two 
such lawyers as youl would be convicted certain.’’ 
‘The woman is sane,’ was the sententious remark of 
Mr. Daw, who had till this point been a silent listener, 
as if thinking aloud. The passengers roared with 
shouts of laughter, amid which Martin I. brought his 
journey to an end, and hurried out of the stage.” 

The moment I read the story I pronounced it a 
falsehood of the first magnitude, not only untrue, but 
impossible. I felt that my old friend would never 
have laid himself open in that manner. I knew that 
you never invited such an obvious, not to say neces- 
sary repartee, as that put in the mouth of Mr. Daw. 

Secretary Manning is said to be largely interested in 
the Argus, and is also said to be opposed to the Re- 
publican theory of civil service reform, viz., that all 
the Republicans should be kept in office for the next 
four years, because they have kept all the Democrats 
out for the last twenty-five years. It was clear to me 
that the object of the publication was to prejudice the 
president against you. Mr. Cleveland weuid no doubt 
conclude that a man who permitted such a joke to be 
perpetrated at his expense was totally unfit for a high 
Federal office. Fearing this result, I have, without 
consultation with you, written to President Cleve- 
land. I have called his attention to this baseless slan- 
der, and have also made the following detailed state- 
ment, for the truth of which I have pledged my ver- 
acity as a man and my honor as a Democrat: 

1. That you never got into “a stage passing the Ful- 
ton market.” 

2. That there is no such place as the “ Fulton mar- 
ket” in either Troy or Lansingburgh. 

3. That there never was any line of stages ‘from 
Troy to Lansingburgh ”’ owned by ‘ Gil Cook”’ or any- 
body else. 

4. That if there was such a line of stages, you never 
rode on them, but always hired a barouche. 

5. That you were never engaged on either side in the 
Robinson murder case. 

6. That if you were engaged in that case, you were 
for the prosecution. 

7. That you never engaged in a conversation in 
which you ‘did all the talking.’’ Here I called the 
attention of the president tothe point that if you “did 
all the talking,’’ it would not be, strictly speaking, a 
conversation. 

8. That the “late Peter F. Daw”’ resembled ‘“‘Doug- 
las Jerrold” very much as I resemble Shakespeare. 

9. That there never was any such person as Peter F. 
Daw— “‘late ’’ or early. 

10. That you never delivered aspeech in your life 
that lasted only two days. 

1l. That you never spent as much time as would be 
comprised in the “ five nights,’’ in preparing all your 
cases since you have been in practice. 

12. That your voice is ‘‘low and sweet, an excellent 
thing in’”’—a district attorney, and that you never 
speak ina “‘loud, dogmatic manner.”’ 

13. That Mrs. Robinson never made the remark 
which the Argus says you repeated in the stage. 

14. That if she did make it, she was speaking of her 
other counsel. 

15. Thatif she did say it to you, you were never 
guilty of telling it. 

16. That Mr. Daw never said that ‘the woman was 
sane.”’ 

17. That if he did, the other passengers did not hear 
it 


18. That when the passengers heard it they did not 
“roar with shouts of laughter,” but sat in gloomy 
silence, and wiped the tears from their eyes. 

19. That you did not ‘“‘hurry out of the stage,’’ but 
kept your seat, and rode all the way to Lansinburgh 
with your face “set like a flint.” 


I asserted, in the 





most positive manner, that however accurate the story 
might be in other respects, it was entirely false in the 
nineteen particulars to which I have referred. 

I also ventured to assure the president that you are 
delighted with his administration, and propose to sup- 
port him this fall, according to the latest ** mug- 
wump”’ idea—by voting for Davenport. If my anti- 
dote has arrived in time to counteract the poison of 
the Argus, [ think you are reasonably safe for the 
present. 

I make no charge for this important service. If, as 
the prisoner is said to have remarked to the jury in a 
certain celebrated case, fellows like you and me can’t 
“stand byeach other,” what hope is there for the 
country ? 

Sanguinely yours, 
EsEK COWEN. 


OFFICE OF THE ATTORNEY OF THE UNITED STATES, ) 
FoR THE NORTHERN Dist. OF NEW YORK. 
Troy, N. Y., Oct. 2, 1885. 
EseEK COWEN: 

Dear sir—A thousand thanks for your kindness in 
vindicating mefrom the aspersion’ of the Albany 
Argus, growing out of the alleged interview with the 
Cohoes Daw (? ‘“‘Jack’’). Cleveland must have been 
set ‘eternally right’’ by your letter to him. 1 wasin- 
jured by the Argus article not only among the high 
authorities of the democratic party at Washington, 
but with my neighbors at home, and to relieve me 
from the stigma sought to be stamped upon me by 
that malicious and injurious paper, I propose to print 
and publish your vindication of me broadcast before I 
sleep. 

With lasting gratitude, Iam, as ever, yours, 
MartTIn I. TOWNSEND. . 
—Troy Daily Times. 


— 


CORRESPONDENCE. 


Music in Court. 
Editor of the Albany Law Journal: 

The incident mentioned in your last Saturday’s 
JOURNAL of the playing in court the music of the air: 
“Tt’s English, you know,” to determine the question of 
infringement of copyright, is not without precedent. 
In Tyler’s Life of Judge Taney, p. 312-3, it is told that 
in a case involving a similar question as to the song, 
“The Old Arm Chair,’ Judge Taney allowed (under 
objection) a professional singer to be sworn and to 
sing the two songs, over which the parties were con- 
tending, to the jury and as evidence. 

Yours truly, 
R. D. BENEDICT. 

New York, September 28, 1885. 

cnieiencnliippanicimajuale 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Oct 6, 1885: 

Judgment reversed and complaint dismissed with 
costs—Michael Gilman, administrator, respondent, v. 
Henry McArdle, appellant. ——Judgment reversed,new 
trial granted, costs to abide the event—Hebrew Free 
School Association of New York, respondent, v. 
Mayor, etc., appellant; Board of Supervisors of Sen- 
eca County, appellants, v. Walter H. Allen et al., re- 
spondents; James Goodfellow, appellant, v. Mayor, 
etc., respondent; William N. Tebo, appellant, v. Wil- 
liam Robinson, respondent; Frederick Zoeller, appel- 
lant, v. Julia A. Riley, administratrix, etc., respond- 
ent (two causes); Frederick Weyerhauser and auother, 
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respondents, vy. R. Graham Dun and others, appel- 

lants; Henry Winchell, appellant, v. Stephen Win- 
chell and another, respondents.——Order reversed, 
and temporary injunction dissolved, with costs of ap- 
peal to General Term and to this court—F. W. J. 
Hurst, respondent, v. New York Produce Exchange 
and another, appellants.——Order of General Term 
reversed, that of Court of Oyer and Terminer affirmed 
except in sofar as it remands the relator to the cus- 
tody of the sheriff, the term of his imprisonment, 
having ended with the session of the Legislature 
—William Keeler, sheriff, etc., appellant, v. Peo- 
ple, ex rel. William McDonald, respondent.—- 
Judgment reversed, new trial granted, costs to 
abide the event—Philip Corkings,appellant, v. State.-— 
Judgment reversed and complaint dismissed— William 
Zorntlein, respondent, v. George Adam Bram et al., 
appellants. ——Judgment affirmed with costs—William 
Barker and another, respondents, v. New York Na- 
tional Exchange Bank, appellant; George H. Power, 
appellant, v. Village of Athens, respondent; George 
Crawford, respondent, v. West Side Bank, appellant; 
Jane E. Thompson, respondent, v. Hiram Whitmarsh, 
appellant; Henry W. Hubbell, appellant, v. Pacific 
Mutual Life Insurance Company, respondent; Henry 
R. Pierson, receiver, appellant, v. Richard A. Me- 
Curdy, respondent; Hieronymus Brennich, appellant, 
v. Sarah Weselman, respondent; Graut R. Schley, re- 
spondent, v. Robert L. Fryer, appellant; William Ful- 
lerton and another, appellants, v. National Burglar 
and Thief Insurance Company, respondent; Charles 
Nelson, respondent, v. Village of Canisteo, appellant; 
James C. Fargo, president, etc., respondent, v. Wil- 
liam Milburn and others, appellants; William W. 
Wood, respondent, v. Charles L. Knapp, appellant; 
William Watson, appellant, v. James W. Smith, re- 
spondent; John Turner, respondent, v. William W. 
Kowenhoven, appellant; William Corning, respond- 
ent, v. Nathan Pond, assignee, etc., appellant; John 
M. Canda and another, respondents, v. Jacob Wick, 
Jr., appellant; Thomas Luce, respondent, v. Julius D. 
Alexander and another, appellants; Herman Sim- 
monds and another, respondents, v. Isaac H. Moses 
and another, appellants; John W. Browning, appel- 
lant, v. Oliver W. Marvin, respondent; Thomas Ah- 
renberg and others, respondents, v. James A. Wright 
and others, appellants; Henry H. Nellis, appellant, v. 
George H. Nellis, respondent; Edwin F. Tooker, 
respondent, v. Joseph Winston, appellant. 
Order of General and Special Terms reversed and 
record remitted for the purpose of are-hearing upon 
the issue made by the traverse, with costs of all the 
courts to abide the event—People, ex rel. Morris Frey, 
appellant, v. Warden, etc., respondent. —— Judg- 
ment of General Term modified so as to reverse that 
part of the surrogate’s decree which awards costs 
against the appellant, and as modified affirmed, with- 
out costs in this court to either party—In reGuardian 
of Valentine. ——Order affirmed with costs—In re Ap- 
plication of the Mayor of New York to acquire land 
for parks, etc.; In re assigument of Edwin W. Hol- 
brook and others.——Order of General Term reversed, 
that of commissioners affirmed with costs—People, ex 
rel. Robert L. Kent, respondent, v. Board of Fire 
Commissioners, appellant.—Judgment modified so 
as to exclude from the sale thereby directed the fran- 
chises, privileges and liberties of the corporation de- 
fendant, and as so modified affirmed with corts—Dan- 
iel Lord, Jr., trustee, ete., respondent, v. Yonkers 
Fuel Gas Co. Order of General Term reversed; 
order of Special Term affirmed with costs—Charles FE. 
Fleming, etc., respondents, v. Elbert L. Burnham and 
others, impleaded, respondents, and Simon Sternber- 
ger and another, executors, appellants.——Order re- 














versed and motion granted, with costs—Joseph Fal- 
ker, appellant, v. New York, West Shore & buffalo 
Ry. ——Order affirmed and judgment absolute ordered 
forthe defendant on the stipulation, with costs—J. 
Warren S. Day, appellant, v. Emelie Nason and 
another.— Judgment and order affirmed, with costs 
—John F. Briggs and another, appellants, v. Henry 
Hilton and another, respondents. Order of Com- 
mon Pleas reversed; judgment of Marine Court af- 
firmed, with costs—Third Ave. R. Co., respondent, v. 
Jacob Ebling and another, appellants.——Order of 
General Term reversed and judgment entered on the 
report of the referee affirmed. with costs—Myron Par- 
dee, appellant, v. Samuel C. Kanady, respondent.— 
Order of General Term affirmed, and judgment abso- 
lute ordered against the plaintiff on the stipulation, 
with costs—James Hughes, respondent, v. Sun Mutual 
Ins. Co., appellant; Catherine Kane, appellant, v. Car- 
los Cortesy and another, respondents.—Orders of 
General and Special Terms reversed and matter re- 
mitted to the Special Term for further proceedings, 
upon the same or new evidence in accordance with the 
rules of law as laid down in the opinion, and the ap- 
pellant to recover from the respondent costs of the 
appeals to the General Term and to this court—In re 
Accounting of Charles White, assignee, etc.—Judg- 
ment affirmed as to part affected by defendant's ap- 
peal, and reversed on plaintiff's appeal, and case re- 
mitted to the Supreme Court for further proceedings 
to ascertain what articles are covered by the lien of 
the mortgage—Stratford P. Davidson, trustee, re- 
spondent, v. Westchester Gas Light Co. and others, 
appellants. 





——+—____ 


NOTES. 

It is certainly greatly to be regretted that the chief 
justice of the Supreme Court of the United States 
should have been allowed to leave this country with- 
out receiving from the legal profession collectively any 
mark of respect. Chief Justice Waite is not only a 
lawyer of great eminence, but is the head of a court 
unrivalled in the world for the dignity of its jurisdic- 
tion, which extends not merely to the decision of 
questions between citizens, but also to controlling the 
action of the Legislature itself; and also probably un- 
equalled for the extreme care and labor systematically 
bestowed by the judges on the cases coming before 
them. Itis rather absurd to lay the blame of the 
shabby treatment of our distinguished visitor on the 
time of year at which his visit occurred. Chief Justice 
Waite was in England inthe early summer, and was 
present in the Royal Courts on the 4th of July. so that 
there was ample time to have organized a banquet be- 
fore the long vacation. Probably every one waited 
for the benchers of the Inns of Court to take the 
initiative, for whatever may be their failings in other 
respects, those personages certainly understand the 
art of dining. But they made no sign, and the op- 
portunity was let slip, very much, as we think, to the 
discredit of our profession in the matter of hospital- 
ity.—Solicitors’ Journal. 

The chief justice of the United States has been in 
London for a few days, having been the guest of Lord 
Bramwell, Lord Fitzgerald, Baron Huddleston, and 
others. Such an announcement as this raises mixed 
feelings. In the first place it is painful to reflect that 
we have been unable to give this high and honored 
personage a meet official welcome; in the second place 
itis melancholy that he should have seen our legal 
machinery at its most scandalous season—that is to 
say—in the middle of the long vacation.—Law Times. 
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CURRENT TOPICS. 
HE New Jersey Law Journal censures us for 
criticising the recent inaction of the Court of 
Chancery of that State in a certain case as ‘‘ child- 
ish helplessness.”” What we said was based on the 
Journal’s statement of the case, and if that state- 
ment had been correct, those words could not well 
have been deemed too ‘‘harsh” to characterize it. 
That a suitor’s rights could be trifled away by the 
inability of a court to receive evidence to explain 
an ambiguous stipulation of his counsel, would be 
a state of things that would justify much harsher 
words, and indeed our words were not much harsher 
than the Journal’s own comments. The Journal 
bas now discovered that it was wrong in its under- 
standing of the facts, and retracts its own censure, 
but still takes us to task, as if in speaking of ‘‘ the 
childish helplessness of a court of chancery in a 
matter of practice,” we were laying down a general 
proposition, and not simply a particular one, based 
on the alleged facts of the case alluded to. The 
Journal makes the assertion that the practice of the 
Court of Chancery is much simpler than our code 
practice. Our brother is unfortunately ignorant, 
we suppose, of our code practice, and we are un- 
fortunately quite well acquainted with the chancery 
practice. The latter is rather better than the 
common-law practice, although about as “elastic,” 
and therefore uncertain. But a system of law in 
which the temple of justict has two doors and two 
altars, and unless the suppliant enters at the 
proper door and puts up his prayers at the proper 
altar, he gets kicked out; in which like a tennis- 
ball he is knocked from court to court, sometimes 
both courts declaring they will have nothing to do 
with him; in which law is not always equity, but 
there is a superior article for certain hard cases, and 
equity is a better justice than law (and costs more 
accordingly); it is this idea which has rendered 
chancery a hated word, and has finally caused men 
to rise up against it and cast it out in nearly all 
communities, even in England. The idea that law 
is any thing but the supremest equity in any and 
all cases, is most preposterous and ridiculous. 
There is no use in our New Jersey’s brother hug- 
ging his mud idol to his bosom any longer. Chan- 
cery must go, and laws must be codified, and al- 
though ours has long been the voice of one crying 
in the wilderness, yet now we begin tosce the signs 
of fruition. Even New Jersey will be snatched 
from the Yellowstone park of common law and 
chancery. 


The melancholy and piteous death of Justice 
Westbrook has deprived the State of one of its 
most intelligent and useful and industrious servants. 
He was one of the brightest men who have adorned 
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our bench. Very few have done so much hard 
work as he, and on the whole so satisfactorily. 
Very few have been called on to adjudicate so 
many novel and difticult questions growing out of 
modern business and the strifes and rivalries of 
commerce. Undoubtedly he had faults and made 
mistakes, We did not hesitate to speak of them in 
his life-time, and shall not now. His very worst fault, 
it seems to us, was his indifference to public opinion. 
A judge ought to be as sensitive to the vagaries 
of public opinion as a woman. Justice Westbrook 
was not; conscious of rectitude, he was too regard- 
less of appearances, and it was this characteristic 
that laid him at the mercy of a scandalous and 
reckless libeller like the New York Times. He 
probably had lived down all that ridiculous and 
sorry scandal, but it probably made its mark on his 
soul. He was also too apt to take too much work, 
and too apt to be hasty in consequence. But we 
reiterate, few in our day have done so much and so 
well. Personally he was a most agreeable compan- 
ion and a good friend. His private life was of 
shining purity; his speech and habits were unim- 
peachable; his domestic relations were of the most 
loyal and devoted; he was of simple and earnest 
religious faith; his example as a citizen and asa 
man is worthy of emulation. One characteristic 
in particular which we have always admired in him 
was his almost fanatical adherence to the ‘‘ temper- 
ance cause ’” — not that we have always agreed with 
him in this—but he had the courage to espouse 
and the constancy to stand by this rather unpopu- 
lar cause. Still higher than this, he was an out- 
spoken and untiring patriot in those days when 
that quality was not particularly prominent in the 
political party to which he belonged. We admire 
the uncomplaining silence with which he bore the 
late aspersions against him, and the unrufiled dig- 
nity with which he kept on in his important duties. 
We admire the manner of his death; although it 
was peculiarly sad to die away from home and 
alone, yet he died in the performance of duty, as it 
were with his judicial gown upon him, in earnest 
discharge of what was given him todo. We val- 
ued him as a warm, personal friend, and yet we 
know he thought the more of us for our plain 
speaking about him. He has gone to the Supreme 
Court, not of law, but of Equity, where his faults 
will be leniently judged, and his remarkable vir- 
tues will shine like the morning star. 


The New York Zvening Post of the 5th inst. 
reprints the following paragraph from London 
Truth: ‘Considering the warm reception that was 
accorded to Lord Coleridge and his companions in 
America two years ago, it is any thing but credita- 
ble to the representatives of English law that Chief 
Justice Waite should have been allowed to spend 
over two months in this country and leave without 
a single public recognition of his visit. The com- 
pliments paid to Lord Coleridge were really paid 
to the whole of the legal profession in England, 
and the commonest courtesy, one would think, re- 
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quired a return of this civility on the only occasion 
which is likely to offer itself... We are not sur- 
prised at the fact stated by Zruth. The chief 
justice of the United States travelled as a valetudi- 
narian; he is moreover a diffident and unassuming 
man, and one neither likely to attract nor to en- 
courage social attentions. We are told by an eye- 
witness that our chief justice while in London went 
in a hansom cab, on his first visit te the House of 
Lords when convened as a court, and waited in the 
lobby until the lord chancellor had arrived and was 
ready to receive him. While we think such self- 
abnegation as this very likely to be misunderstood 
in England, where so much depends on ceremony 
and conventionality, we cannot but admire the sim- 
plicity of the chief justice. A more worldly 
chief justice would have sent his card to the lord 
chancellor, and have waited to be taken to the 
House of Lords in the manner befitting so exalted 
a position as that of chief justice of the United 
States—a position incomparably more powerful 
than that of any English judge —for the chief 
justice of this country has power over half-sover- 
eign States, and even over the Legislature of his 
own sovereign — a judicial power never before con- 
ferred by any people in history. We do not doubt 
that Lord Coleridge personally repaid the chief 
justice the full measure of hospitality, for Lord 
Coleridge is a kindly and cultivated man. The 
English bar, always well versed in the doings of 
our Federal courts, we know had originally some 
feeling that Chief Justice Waite was not the legiti- 
mate successor of such men as Taney and Marshall, 
but this feeling should have been repressed, in view 
of the admirable way in which Chief Justice Waite 
has since his election demeaned himself. 


A case in the last volume of Texas Reports forci- 
bly illustrates the ills which may result from a de- 
fective education, from trusting to others that 
which one ought to do for one’s self, from false 
pride, and the want of bowels of mercy in the com- 
mon law, and also tends to disabuse northerners of 
the belief that the climate of Texas is as mild as 
generally represented. The plaintiff desiring to 
send a telegram, and being unable to write well or 
read much, desired the operator to write for him 
and dispatch a telegram ordering his agent to meet 
him ‘‘ with team and Shep,” the latter word being 
concise and affectionate for ‘‘ Shepherd,” and mean- 
ing a favorite shepherd dog. The real significance 
of the word however was not explained to the op- 
erator, and he misunderstanding it, wrote ‘‘ meet 
me with team and sheep.” He showed the message 
thus written to the sender, and he glanced at it and 
pronounced it right. The result was that the sender 
was received with great éclat and some twenty-five 
hundred sheep, at a considerable distance from the 
proper fold of the animals, and that many of them 
died in consequence of exposure to the cold and 
the unwonted exercise. Whether ‘‘Shep” was also 
present does not appear. Thereupon the sender of 





the dispatch sued the company for damages, but 
the court held that he had made the operator his 
agent in the writing of the dispatch, and besides 
was estopped by his indorsement of its correctness, 
and so must lose his sheep unremunerated. This is 
a very hard case, but after all it came at last from 
false pride, for if the sheep man had demanded 
that the electrical person read the message to him, 
all would have been well. So the plaintiff lost his 
sheep, without the ultimate good luck of ‘‘little 
Bo-Beep,” and for want of the wagging of their 
tails behind them must console himself with 
‘*Shep’s” affectionate movements of the like 


nature, 
COU? 


NOTES OF CASES. 





HE ingenuity of counsel in discovering new 
grounds on which to base an accusation of 
negligence against a railroad is strongly illustrated 
in Lamb v. Old Colony Railroad Co., Massachusetts 
Supreme Court, September, 1885, where the negli- 
gence alleged consisted in ‘‘ firing up” an engine 
on atrip ata point near a highway, by means of 
which the plaintiff's horse was frightened, and he 
was injured. The court non-suited the plaintiff, 
and on appeal the court said: ‘‘ The defendant had 
a right to run its trains on its railroad adjoining the 
highway, and was not responsible to travellers on 
the highway for the consequences of noise, vibra- 
tion or smoke, caused by the prudent running of its 
trains. Favor v. Boston & Lowell Railroad Co., 114 
Mass. 850; S. C., 19 Am. Rep. 364. The smoke 
which frightened the plaintiff's horse was occasioned 
by ‘firing up’ the engine, that is, mending the 
fire or adding coal to it, the ordinary effect of 
which is to occasion the emission for a short time 
of very black, dense smoke from the smoke-stack. 
The plaintiff contended that there was evidence 
that it was practicable to run the train for the 
whole distance, where the railroad adjoined the 
highway, without firing up; and that the act of 
firing up on the stretch of railroad adjoining the 
highway was unnecessary for the ordinary running 
of trains, and exposed travellers to an unnecessary 
danger, and was therefore negligent, or might be 
found such by a jury. Without considering the 
proposition of law involved, we think the court 
below might properly have ruled that there was no 
evidence to sustain the proposition of fact.” “The 
plaintiff argues that even if it was necessary to fire 
up when running near the highway, it was not nec- 
essary to do so at the particular point where he 
was, and that the defendant was negligent in not 
observing him and avoiding firing up when it 
would endanger him. There was no evidence that 
the defendant’s servants knew that the plaintiff was 
on the highway, but there was evidence that they 
would have seen him if they had been on the look- 
out for travellers on that part of the highway. If 
it was their duty to be on the watch for persons on 
the bighway, and to avoid firing up when near 











Pr eS ” 


ort oOo a, 


che 
ng 


ry 


the 
urt 


‘he 
fire 
ec- 


not 

it 
hat 
vas 








THE ALBANY LAW JOURNAL. 303 











them, there was evidence of negligence. The act 
of firing up, like that of sounding the whistle or 
blowing off steam, is one necessarily incident to the 
running of trains, not continuous but occasional, 
and so to some extent capable of being regulated 
in its use; and it may be negligent to do it in 
places where there are likely to be persons who 
may be endangered by it, and where its use can be 
avoided, as at stations and highway crossings, and 
in short portions of the railroad near a highway. 
But we think that the right to fire up an engine at 
any particular place must depend upon the charac- 
ter of the place, and not upon whether there hap- 
pens to be a person near at the moment. If the de- 
fendant had a right to fire up its engine somewhere 
within the space where its road adjoins the high- 
way, the firing up there is one of the ordinary and 
necessary incidents of running the train against 
which travellers on the highway must guard them- 
selves. The lawfulness of the act cannot depend 
upon whether a traveller happens to be at sucha 
distance from the engine that he will not be en- 
dangered by the smoke caused by it, or in such a 
position that he cannot be seen by the fireman or 
engineer. If it is their duty to see one traveller 
outside the location of the railroad it is their duty 
to see how many travellers are there, and to observe 
the position, direction and speed of each, the speed 
of the engine, the state of the atmosphere, the 
direction and force of the wind, the character of 
the coal used, and other circumstances which may 
determine whether all travellers are and will con- 
tinue to be, until the smoke shall be dissipated, in 
such positions that their horses will not be af- 
frighted by it. Being under no obligation to 
watch for travellers on the highway, the defendant 
could not have been guilty of negligence in not 
seeing and avoiding the plaintiff.” Consult Knight 
v. Goodyear India Rubber Glove Mnfg. Co., 38 Conn. 
438; S. C., 9 Am. Rep. 406; Billman v. Indianapo- 
lis, ete., RB. Co., 76 Ind. 166; 8. C., 40 Am. Rep. 230. 


In Philpot v. Sandwich Mnfg. Co., Nebraska Su- 
preme Court, September, 1885, 24 N. W. Rep. 428, 
it was held that if an infant purchases personal 
property, and gives his promissory note therefor, 
he cannot, on arriving of age, retain the property 
and plead infancy as a defense to the note. The 
court said: ‘‘In this country the courts at the 
present time generally divide the contracts of an 
infant into those for necessaries, which are binding 
upon him, and other contracts which are voidable 
at his election on coming of age. The well-settled 
rule therefore is that a negotiable note of an infant 
1s not void, but voidable only. Goodsell v. Myers, 
3 Wend. 479; Wright v. Steele, 2 N. H. 51; Best v. 
Givens, 3 B. Mon. 72; Keil v. Healey, 84 Ill. 104; 
Irvine v. Irvine, 9 Wall. 617. After an infant has 
arrived at the age of twenty-one years he may disa- 
vow or ratify any contracts not made for necessa- 
nes, In the absence of any statute providing how 
4 contract shall be ratified, any one of three modes 





ordinarily will be sufficient. 1. An express ratifi- 
cation; 2. Acts which imply an affirmance; 3. The 
omission to disaffirm in a reasonable time. The 
particular acts which constitute a ratification must 
necessarily depend, to a great extent, on the nature 
of the contract. Where it is executed and bene- 
ficial to the infant, as where he has purchased real 
estate, it vests in him the freehold until he disa- 
grees to it, and the continuance in possession after 
he is of age is an implied confirmation of the 
contract. So as to a lease. Delano Blake, 11 
Wend. 85; Jones v. Phenix Bank, 8 N. Y. 228. 
And an infant cannot be permitted to retain 
personal property purchased by him, and at the 
same time repudiate the contract upon which he re- 
ceived it. Kitchen v. Lee, 11 Paige, 107; Lynde v. 
Budd, 2 id. 191; Deason v. Boyd, 1 Dana, 45; Ches- 
hire v. Barrett, 4 McCord, 241; Ottman v. Moak, 3 
Sandf. Ch. 431. He who asks equity must do 
equity. In the case at bar the purchase was a joint 
one. The plaintiff after coming of age, so far as 
appears, made no offer to return the property, but 
still retains possession. He also made payments on 
the notes. This we regard as a sufficient affirm- 
ance of the contract. The law which enables a 
party who has purchased property during infancy 
to disaffirm on coming of age is to be used asa 
shield and not as a sword; as a means by which he 
may be discharged from a contract which he deems 
prejudicial. The object is not to enable him to 
rob others of their property, but upon making 
restitution to be discharged from the contract.” 
To the same effect, Hall v. Butterfield, 59 N. H. 
354; S. C.,47 Am. Rep. 209. But it has been held 
that if he has expended or wasted the considera- 
tion, and has no other property, he may disaffirm 
without restoring the consideration. Green v. 
Green, 69 N. Y. 553; S. C., 25 Am. Rep. 233; Mil- 
ler v. Smith, 26 Minn. 248; 8. C., 87 Am. Rep. 407. 


In Missimer v. Phila., ete., R. Co., Pennsylvania 
Common Pleas, October, 1885, Leg. Int., October 
9, 1885, it was held that a railroad company is not 
bound to put screens at the windows of its cars, nor 
to guard its track so as to prevent persons from 
throwing missiles through the car windows. The 
court said: ‘‘Since the case of Railroad Oo, v. 
McClurg, 6 Sm. 294, it has been settled law in this 
State that a railroad company is not bound to put 
guards or screens on its car windows to prevent 
passengers from negligently putting their arms out 
and getting injured. See also Railroad Co. v. Ruther- 
ford, 7 Am. Law Reg. (N. 8.) 476, where the Su- 
preme Court of Indiana decided the same thing. 
Plaintiff in this case however asks us to say that it 
is the duty of the railroad company to screen its 
car windows effectually, not against the negligence 
of its passengers, but against stones or other mis- 
siles that may be thrown from the outside by per- 
sons over whom the company has no control. In 
addition to this the first count is also based on the 
failure of the railroad company to so police its 
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track as to prevent the throwing of missiles, etc. 
No authority has been shown us for the legal impli- 
cation of any such duties. The practical difficul- 
ties would be considerable, and in cases of collision 
or other accident the dangers of having the wiu- 
dows effectually barred might be far worse than the 
danger of injury from an occasional missile. It is 
true that a case might be conceived where repeated 
acts of stone throwing at a particular locality, 
known to the company, might raise a duty to take 
some measures of prevention or security to the pas- 
senger. But the narr. is not up to the requirements 
of such acase. The description of the locality of 
the stone throwing, ‘near Pheenixville,’ is too ex- 
tensive and indefinite, and in the averment of 
plaintiff's injury it is not said that it was received 
at or near the locality named. This point is more 
carefully stated in the second count, but that is 
based exclusively on the assumed duty to screen the 
windows. With these defects in the declaration, 
and in the absence of any authority holding a rail- 
road company liable for the acts of outside parties 
not on its cars, or depots, or platforms, nor in any 
way subject to its orders or control, we are of opin- 
ion that it would be a dangerous precedent to sus- 
tain such an action.” 





q+. 


PARTNERSHIP REAL ESTATE. 
II. 


Now this technical interpretation of the statute in- 
volved in the reasoning that where the consideration 
is paid by all, the case is not within the statute, would 
practically annul it. The object of the statute, accord- 
ing to judicial construction and the notes of the re- 
visers, was to prevent the hiding of real estate from 
the creditors of the actual owner. And yet under the 
reasoning of the court in Fairchild v. Fairchild the 
person who desires to conceal his real estate from the 
knowledge of his creditors can pay all of the consider- 
ation himself except a merely nominal sum, and then 
have the balance paid by the party in whom the title is 
vested, and a trust willat once result tothe party paying 
the most of the consideration to the extent of his pay- 
ment, because the consideration is not paid by one, but 
by both. If he pays all the consideration but a dollar 
he loses nothing; if he pays the dollar also, he loses 
every penny he has invested inthe property. The ob- 
scurity to which this narrow construction of the stat- 
ute leads is too palpable to require further comment. 
The other ground on which the court based its opinion 
that the statute against resulting trusts did not apply 
was that the property was in equity personal property, 
and therefore not within the statute. This reasoning 
is even worse than the former. The property was in 
fact real estate. Thestatute against resulting trusts 
was enacted, as we have seen, for the purpose of pre- 
venting the concealment of a person’s beneficial inter- 
est in real estate by having the legal title vested in a 
third person. The forfeiture of all beneficial interests 
in lands so conveyed toa third person was ordained 
to deter men from resorting to such devices to defraud 
their creditors. But partnership real estate is for the 
purposes of this statute as much real estate as individ- 
ual real estate. The fiction that it is personal property 
in equity does not make it any less easy for the part- 
ners to conceal it from their creditors by putting the 
legal title in the name of some person other than the 








partners themselves. The statute both in its letter 
and spirit comprehends such real estate as well as in- 
dividual real estate. Moreover the fiction of a con- 
version into personalty does not obtain as between 
the partners themselves and their heirs. It is held by 
all the American decisions that the property is still 
real estate as between the partners and their heirs; 
and it is only where the question arises between them 
that the statute applies, for the rights of creditors are 
expressly reserved by the statute which declares that 
a trust shall result to the creditors of the party paying 
the consideration. Now as the fiction of the conver- 
sion into personalty does not obtain when the question 
of the character of the property is raised between the 
partners themselves or their heirs,on what principle can 
that fiction be invoked in such a case for the sole purpose 
of defeating the plain and explicit provisions of a stat- 
ute founded in public policy ? The decision in this case 
was placed upon another ground that fully justifies 
the conclusion of the court. The findings of the court 
at Special Term brought the case clearly within the 
saving clause of section 53, which excepts from the 
comprehensive provisions of the statute those cases in 
which the absolute title is taken in the name of a 
third person without the knowledge or consent of the 
person paying the consideration; and the Court of 
Appeals held that the findings, if sustained by the 
evidence, were sufficient to sustain the judgment of 
the court below. These findings were to the effect 
that the deed was taken in the name of Fairchild, ore 
of the partners, absolutely without the knowledge or 
consent of the other partner, whose heirs claimed a re- 
sulting trust. 

Having reviewed the authorities on the question as 
to what will make real estate partnership property, it 
becomes necessary to determine what are the relative 
rights of the partners, and their widows, heirs at law, 
and personal representatives, and firm and individual 
creditors therein. The English courts have uniformly 
treated such real estate as personal property for all 
purposes except the transmission of it on the death of 
the owners after paying debts and adjusting the equi- 
ties between the partners. Whether the property will 
descend to the heirs or will pass to the personal repre- 
sentatives in England is involved in uncertainty, but 
the weight of the more recent English cases is in favor 
of the absolute conversion of the realty into personal 
property for all purposes whatsoever. LordThurlow first 
inclined to this view in Zhornton v. Dixon, 3 Bro. Ch. 
Cas. 199, that the personal representatives would take; 
but he subsequently came to a different conclusion, 
and decided that the heirs took their ancestor’s share 
after paying debts, etc. This decision was followed 
in Bell v. Phyn,7 Ves. 453, and Balmain v. Shore, 9 id. 
500; and the cases of Rowley v. Adams, 7 Beav. Ch. 
548; Randall v. Randall, 7 Sim. 271, and Cookson v. 
Cookson, 8 id. 529, are to the same effect. But in 
Townsend v. Devaynes (1 Mont. Part. Appx. 101) Lord 
Eldon overruled the prior decisions, and held that the 
conversion was unqualified, and that therefore the 
personal representatives took instead of the heirs. 
Since this decision the authorities in support of the 
doctrine enunciated by it are quite numerous. Selk- 
rig v. Davies, 2 Dow P. C. 231; Phillips v. Phillips, 
1 Myl. & Keen, 649; Broom v. Broom, 3 id. 443; 
Houghton v. Houghton, 11 Sim. 491; Morris v. Kears- 
ley, 2 Young & Coll. 139. 

The current of authority however does not all run 
in that direction. The case of Ripley v. Adams, supra, 
holding a different doctrine, was subsequently de- 
cided. The cases of Ripley v. Waterworth, 7 Ves. 429, 
and Smith v. Smith, 5 id. 189, cannot be considered au- 
thority in support of the rule laid down by Lord El- 
don, as they both were decided upon the peculiar lan- 
guage of the deeds, which evinced an intention on the 
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part of the partners to have the land absolutely con- 
verted into personal estate. 

The recent case of Attorney-General v. Hubbuck, 30 
Alb. L. J. 118, seems to settle the law in England in ac- 
cordance with Lord Eldon’s views. The English doc- 
trine, as enunciated by the later cases, is not followed 
in this country. Not a single case can be found to 
support it. Every authority is in favor of the more 
reasonable rule, that when the objects for which the 
fiction of a conversion was adopted have been accom- 
plished, the principle of equitable conversion has no 
further application, and that the remainder of the 
property, or its proceeds in case of a sale, to settle 
partnership affairs, is real estate, and assuch de- 
scends to the heirs at law. Yeatman v. Woods, 6 Yerg. 
(Tenn.) 20; Wilcox v. Wilcox, 13 Allen, 252; Whitman 
vy. Boston R. Co., 3 id. 134; Patterson v. Blake, “12 Ind. 
458; Smith v. Wood, 1 N. J. Eq. 82; Buchan v. Sum- 
ner, 2 Barb. Ch. 206; Buckley v. Buckley, 11 Barb. 44; 
Foster’s Appeal, 74 Penn. St. 391; Fairchild v. Fuair- 
child, 64 N. Y. 471-478; Hlouston vy. Stanton, 11 Ala. 
420; Collumb v. Read, 24 N. Y. 505. 

In Fairchild v. Fairchild the court say: “In this 
country real estate belonging to a partnership for the 
purpose of paying the debts and adjusting the equi- 
ties between the members of the firm, is treated as 
personal property; and what remains is considered 
and treated as real estate, which would go to the heirs 
and partners according to their interests. This con- 
clusion was reached by the chancellor in an elaborate 
opinion in Buchan v. Sumner, 2 Barb. Ch. 165-200, re- 
viewing all the American authorities; and was ap- 
proved and adopted by this court in Collumd v. Read, 
24N. Y. 505. The English rule gives to the real estate 
ofa partnership the character and qualities of per- 
sonal property as to all persons; and the remainder, 
after paying debts and adjusting the equities of the 
partners, goes to the personal representatives, and not 
to the heir, probably on account of the great injustice 
which would result by the laws of inheritance in Eng- 
land. But the American rule, that the remainder de- 
scends to the heirs, does not affect the character of the 
property as partnership effects, except that the inci- 
dents and qualities of real estate are revived.” 

All of the cases agree that real estate which forms a 
portion of partnership assets is subject to firm cred- 
itors in preference to creditors of individual members 
of the firm, although the title to the property stands 
in the names of the partners individually, and not as 
partners. The courts uniformly hold that an individ- 
ual creditor secures no priority by levying an attach- 
ment on the property or by the recovery of a judg- 
mentagainst the partners in whom the legal title, or a 
portion thereof, is vested. The theory upon which the 
courts proceed in establishing this doctrine is that the 
individual creditor can reach only the interest of the 
debtor after the firm debts are paid and equities be- 
tween the partners settled. The cases which sustain 
these principles are very numerous. Joss v. Hender- 
son, 77 N. C.170; Divine v. Mitchum, 4 B. Mon. 488; 
Lime Rock Bank v. Pheiteplace, 8 R. 1.56; Fowler v. 
Bailley, 14 Wis. 125; Litile v. Snedecor, 52 Ala. 167; 
York v. Clemens, 41 Iowa, 95; Mauck v. Mauck, 54 Il. 
281; Scruggs v. Blair, 44 Miss. 406; Jarvis v.Brooks, 27 
N. H. 37; Bank of Louisville v. Hall, 8 Bush, 672; 
Willis v. Freeman, 35 Vt. 44; Norwalk Nat. Bank v. 
Sawyer, 38 Ohio St. 339; Bopp v. Fow, 63 Ill. 540; Hunt 
v. Benson, 2 Humph. (Tenn.) 459; Blake v. Nutter, 19 
Me.16; Uhler v. Semple,20 N.J.Eq.288; Lang v. Waring, 
25 Ala. 625; Duhring v. Duhring, 20 Mo. 174; Sigour- 
ney v. Munn, 7 Conn. 11; Davis v. Christian, 15 Gratt. 
1; Russell vy. Miller, 26 Mich. 1; Matlock v. Matlock, 
5 Ind. 403; Dupuy v. Leavenworth, 17 Cal. 262; Price 
— 14 Fla. 565; Buchan v. Sumner, 2 Barb. Ch. 





Buchan v. Sumner is a strong case. It was a contest 
for surplus arising on foreclosure. The real estate was 
conveyed to Peter Naylor and Palmer Sumner, who 
were partners, in payment of a firm debt. The con- 
veyance on its face was to them individually, and 
made them tenants in common. In settling up the af- 
fairs of the firm Naylor paid out about $5,000 more 
than his proportion of the debts. He sued Sumner 
and recovered a judgment for the amount, but the 
judgment was not regularly docketed, aud therefore 
never became alien. Subsequently the Mount Ver- 
non Bank recovered a judgment against Sumner on 
an individual claim. An action was brought to fore- 
close a mortgage on the property, and both Naylor 
and the bank claimed priority of payment out of the 
surplus. Theclaim of Naylor was sustained by the 
vice chancellor, and the decree was affirmed by the 
chancellor on appeal on the sole ground that while the 
judgment held by the bank against Sumner wasa 
prior lien on the legal title, yet the property was in 
equity personal property for the purpose of paying 
firm debts and settling the equities between the part- 
ners; and it was a weil settled rule that the claim ofa 
partner for reimbursement for moneys paid out be- 
yond his share in settling partnership debts was prior 
to the claim of an individual creditor of the other 
partner; and that therefore the lien of the judgment 
of the bank was subject to the right of Naylor to such 
reimbursement. The chancellor said: ‘Although a 
court of equity considers and treats rea] property as a 
part of the stock of the firm, it leaves the legal title 
undisturbed, except so far as is necessary to protect 
the equitable rights of the several members of the 
firm therein. And in the present case Sumner was 
the owner of the one-half of the mortgaged premises, 
subject to the equitable lien of his co-partner thereon, 
for one-half of the debts which the latter was obliged 
to pay subsequent to the dissolution of the firm; the 
personal property of the co-partnership having been 
disposed of at thetime of such dissolution. That 
prior equitable lien however was paramount to the 
subsequent legal lien of the appellant by virtue of his 
judgment, for the separate creditors of the individual 
partners have no equitable right to any part of the 
partnership property until the debts of the firm are 
provided for, and the rights of the partners as between 
themselves fully protected. The lien which the ap- 
pellant in this case had obtained upon the legal title 
of his judgment debtor in one-half of the equity of re- 
demption in the mortgaged premises by the prior 
docketing of its judgment must therefore yield to the 
superior as well as prior equitable claim of Naylor 
upon the same equity of redemption as partnership 
property.’ To same effect Everett v. Schepmoes, 6 
Hun, 479. These cases establish a doctrine which is 
but the logical sequence of the two familiar rules that 
the property is personal estate in equity and that 
the right of a partner to reimbursement for advances 
takes precedence over theclaims of individual credit- 
ors. 

The question of the widow’s right to dower in real 
estate, which constitutesa portion of partnership as- 
sets, is not definitely settled, but the decided weight 
of authority isin favor of the doctrine that for the 
purpose of paying debts and adjusting equities be- 
tween partners, it is to be regarded as personal prop- 
erty as to the widow, and that the only right she has 
in the property is in her husband’s share after paying 
debts and adjusting equities. The following cases 
support thisrule: Huston v. Neil, 41 Ind. 505; How- 
ard v. Priest, 5 Metc. 582; Cobble v. Tomlinson, 50 Ind. 
550; Dyer v. Clark, 5 Metco. 562; Richardson v. Wyatt, 2 
Dess. Eq. 471; Greene v. Greene, 1 Ham. (Ohio) 544; 
Wooldridge v. Wilkins, 3 How. (Miss.) 360. 

In Huston v. Neil the court held that it was un- 
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necessary for the wives of partners holding real estate 
for partnership purposes to join with them in execut- 
ing a mortgage on or deed of the property; that the 
right of a widow to dower in such real estate depended 
upon there being a balance left after discharging firm 
debts and settling the rights of the partners as between 
themselves, and that the dower would attach to only 
her husband’s interest in such balance. 

In Richardson v. Wyatt, it appeared that the de- 
ceased husband of the widow who claimed dower in 
partnership real estate was indebted to the firm for 
more than the amount of his share. The court held 
that she was not entitled to dower. To same effect is 
Greene v. Greene. 

In the case of Smith v. Jackson, 2 Edw. Ch. 28, an 
attempt is made to show that the decision in Greene 
v. Greene was placed by the Supreme Court of Ohio 
upon the ground that the partnersh‘p agreement pro- 
vided fora sale of all firm property on dissolution. 
But it is difficult to see how an express agreement for 
sale materially affects the question. In contempla- 
tion of law the partners always agree that the estate 
belonging to the firm shall be disposed of to pay part- 
nership debts when other assets are insufficient. An 
express agreement to that effect imposes no additional 
or higher obligation upon them in this respect. In 
equity it is personal property until debts are paid and 
equities adjusted, and there is no reason why it should 
not be personal property as to the widow as well as 
against the individual creditors. But the case of 
Smith v. Jackson is an express authority the other 
way. 

The vice chancellor decided that the claim of the 
widow to dower in her husband's share to the extent 
that he held the legal title is paramount to the claim of 
partnership creditors. Jackson and McJimsey were co- 
partners and owned real estate purchased with part- 
nership funds, and which formed a portion of the firm 
assets. Mortgages thereon were executed by the 
partners, the wife of Jackson joining with her hus- 
band in the execution of the mortgages. Subsequently 
they were foreclosed, anda surplus realized. After 
the death of Jackson, McJimsey as survivor of the 
firm made an assignment to plaintiffs of all the firm’s 
interest in this real estate for the benefit of creditors. 
Plaintiffs as such trustees claimed the entire surplus, 
butthe vice chancellor decreed that the widow of 
Jackson must first have her dower out of her hus- 
band’s share of the surplus to the extent that the le- 
gal title to the property from which itcame was in 
him, and that the plaintiffs representing the firm cred- 
itors would take only the balance. This case stands 
alone. It is opposed toall the adjudications on the 
point; it is contrary to the principles laid down in 
every other case on the subject, and it cannot be sup- 
ported by a single respectable argument. The broad 
principle that partnership real estate is in equity per- 
sonal property for the purpose of paying partnership 
debts and adjusting partnership equities is fatal to it. 
That principle has the sanction of every authoritative 
decision. Unfortunately therefore the law in this 
State on this particular point is involved in uncer- 
tainty. Howevera recent decision of Chief Justice 
Barnard at Special Term in the Second Judicial Dis- 
trict is sufficient to overbalance the ruling of the vice 
chancellor in this case. 

In Kirchner v. Vanderburgh, which was an action of 
partition, it appeared that Kirchnerand Vanderburgh 
were co-partners and had purchased as tenants in com- 
mon the land which was sought to be partitioned, for 
the purpose of using the same in the firm business 
which was the carrying on of adriving park. On the 
trial it appeared that Vanderburgh was indebted to 
Kirchner in a sum exceeding the net amount realized 
on the sale of the property, growing out of partner- 





ship transactions. Vanderburgh’s wife claimed that 
she had an inchoate right uf dower in one-half of the 
surplus, which should be protected. The court at 
first so held; buton examination of the question the 
chief justice cameto a different conclusion, and de- 
cided that the real estate was personal property in 
equity for the purpose of adjusting the equities be- 
tween Kirchner and Vanderburgh; that no dower 
could attach to Vanderburgh’s legal title until after 
Kirchner had been reimbursed, and that therefore 
Vanderburgh’s wife had no dower right in the sur- 
plus. Thecase is not reported, and the writer hag 
therefore deemed it important to give it publicity in 
order that ‘the bane andthe antidote may circulate 
together.”” See also Cobble v. Tomlinson, 50 Ind. 550, 
and Barry v. Briggs, 22 Mich. 201. 

One important question is correctly decided by the 
case of Smith v. Jackson. Mrs. Jackson’s husband had 
a two-thirds interest in the firm business, but held the 
legal title to only one-half of the firm real property. 
The court held that she was entitled to dower notin 
two-thirds but in only one-half of the surplus, as that 
was the extent to which he was seised of the legal 
title. The vice chancellor said: ‘‘Mrs. Jackson is 
entitled to dower in the share of the estate of which 
the legal title was coupled with a beneficial ownership 
in her husband, notwithstanding it was partnership 
property. Jt can only extend however to a moiety. The 
legal title was not in him beyond this, although his inter- 
est in the partnership was a two-thirds.” 

Where, after dissolution of a partnership, one part- 
ner takes in his own name a conveyance of real estate 
in satisfaction of a partnership debt, it is partnership 
property with all the incidents and qualities of part- 
nership real estate. Gannett v.Cwnninghum, 34 Me. 62. 
Partnership real estate may be sold by the survivor 
for partnership purposes, even though the legal title is 
notin him. His conveyance transfers the equitable 
title, and the court will compel the heirs to execute a 
sufficient conveyance to vest the legal title in the 
purchaser. Andrews v. Brown, 21 Ala. 437; Bird v. 
Morrison, 12 Wis. 153; Ludlow v. Cooper, 4 Ohio St. 9; 
Dupuy v. Leavenworth, 17 Cal. 267; Murphy v. Abrams, 
50 Ala. 293; Kleine v.Shanks,15 Alb. L. J. 16; Delmonico 
v. Guillaume, 2 Sandf. Ch. 366. And the survivor may 
sell it, although it is not necessary to sell it to pay firm 
debts. Solomon v. Fitzgerald, 7 Heisk. 552; McAlister 
v. Montgomery, 3 Hayw. 94. 


But a sale will not be ordered on dissolution unless 
the interests of all the partners require it. Pierce v. 
Carey, 37 Wis. 252. An application to the court for 
leave to sell is the best course to pursue. Buffum v 
Buffum, 49 Me. 108; Shearer v. Puine, 12 Alb. 589. Of 
course on a sale for partnership purposes, the surplus, 
after discharging debts and settling the rights of the 
partners as between themselves, is real estate and goes 
to the heirs. Foster’s Appea/, 74 Penn. St. 391. 

That a valid partnership may be formed for the sole 
purpose of dealing in real property, is declared to be 
the law by all the adjudications. Benton v. Roberts, 4 
La. Ann. 216; Rowland v. Boozer, 10 Ala. 694; Patter- 
son v. Ware, id. 447; Henderson v. Hudson, 1 Munf. 
(Va.) 415; Birdy. Morrison, 12 Wis. 152; Smith v. 
Burnham, 3 Sumn. 463; Chester v. Dickerson, 54 N. Y. 
1: Fairchild v. Fairchild, 64 id. 471; Traphagen v. Burt, 
67 id. 30; Williams v. Gillies, 75 id. 197. 

Whether a valid partnership to deal in real property 
can be created by parol is not definitely settled. All 
of the cases above cited, down to the case of Chester v. 
Dickerson, hold that such an agreement falls within 
the condemnation of the statute of frauds, and is 
therefore void. 

There are only a few cases which hold or incline to 
the contrary doctrine. Chester v. Dickerson; Trap- 
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hagen v. Burt ; Williams v. Gillies ; Dale v. Hamilton, 
5 Hare, 369. 

In Chester v. Dickerson, the court said: ‘ But sup- 
pose two persons, by parol agreement, enter into a 
partuership to speculate in lands; now do they come 
in conflict with the statute of frauds? No estate or 
interest in land has been granted, assigned or declared. 
When the agreement is made no lands are owned by 
the firm, and neither party attempts to convey or 
assign any to the other. The contract isa valid one, 
and in pursuance of this agreement they go on and 
buy, improve and sell lands. While they are doing 
this do they not act as partners and bear a partnership 
relation to each other? Within the meaning of the 
statute in such case neither conveys nor assigns any 
land to the other, and hence there is no conflict with 
the statute. The statute is not so broad as to prevent 
proof by parol of an iuterestin lands; it is simply 
aimed at the creation or conveyance of an estate in 
lands without a writing.’’ What was said in this case 
however was merely obiter. The question has never 
been settled by the Court of Appeals, but both the 
dicta of that court and sound reasoning support the 
doctrine enunciated in Chester v. Dickerson. 

Guy C. H. Cor.iss. 


—_——_¢—__—_. 


WATER AND WATER-COURSES—WASTE FROM 
MILLS THROWN INTO RIVER — SEVERAL 
RIPARIAN OWNERS— INJUNCTION 
— REASONABLE USE. 
MAINE SUPREME JUDICIAL COURT. 
APRIL 22, 1885. 


Lockwoop Co. v. LAWRENCE. 

The law does not lay down any fixed rule for determining 
what is a reasonable use of the water of a stream by a 
riparian owner. It issuch reasonable use as will not in- 
terfere with a like reasonable use by all others affected 
by his acts, and must depend upon the circumstances of 
each particular case. 

Where several respondents, acting separately and independ- 
ently of each other, deposit the refuse material and debris 
arising from the operation of their saw-mills into the same 
stream, whence by the natural current of the water it is 
carried down the stream and commingles into one indis- 
tinguishable mass before reaching the complainants’ 
premises, where it creates the nuisance and inflicts the 
injuries complained of — 

Held, upon a bill in equity for perpetual injunction, that the 
several acts of the respondents constitute but one cause 
of action, and all the respondents may be joined in the 
same bill to restrain the nuisance, and the bill is not mul- 
tifarious, although the respondents may have different 
and separate interests. 


£. F. Webb and Appleton Webb, for complainants. 


There was no appearance for Washington B. Bragg, 
one of the respondents. 


J. W. Spaulding and F. J. Baker, for Levi B. Wes- 
ton and Charles M. Brainard. 


Brown & Carver, for other respondents. 


Foster, J. The bill alleges in substance that the 
complainants are the owners and in possession of a 
large amount of real estate, consisting of lands, dams 
and water-power, including mills and machinery em- 
ployed in manufacturing cotton into fabrics, situated 
at Waterville, on both banks of the Kennebec river, 
not navigable for vessels or boats at that place, their 
dams extending across said river; that in 1874 they 
built a manufactory of thirty-four thousand spindles, 
and in 1882 another of fifty-five thousand spindles, 





both of which have been in use since their erection, 
and that in said business they have a capital of $2,200,- 
000, employing more than one thousand persons, with 
a pay-roll of about $2,500 each day, and an annual pro- 
duction of $1,300,000; that they are entitled to the nat- 
ural flow of the water in said river, and to have it 
come to their manufactories in its natural purity. 
A.nd they allege that the respondents during the past six 
years have severally owned and operated large saw mills, 
cutting shingles, clapboards and other manufacturing 
machine and planing mills, and shovel-handle mills, 
situated above the complainants on said river, be- 
tween and including Skowhegan and Fairfield, which 
they are respectively and separately operating, by 
means of which the refuse material, saw-dust, edg- 
ings, shavings, refuse wood and other debris arising 
therefrom are discharged therefrom into said river, 
and vast quantities are carried by the current down 
the river, and before reaching the complainants’ prem- 
ises it commingles into one indistinguishable mass, 
and thus uniting, flows along said river into their 
ponds, race-ways, racks and wheels, filling the same, 
and thereby stopping the wheels and retarding and 
preventing the running and operating of their manu- 
factories, whereby they lose the benefit, advantage 
and profits of the same, rendering it necessary to ex- 
pend large sums of money in removing this waste and 
debris, causing great damage, constituting a great 
nuisance, whichis rapidly increasing and becoming 
more intolerable, which operations are still continued 
and will be continued, and that a destruction of com- 
plainants’ profits and irreparable injury will result un- 
less the respondents are restrained by injunction; that 
each respondent is independently working his own 
mill without any conspiracy or preconcert of under- 
standing or action with the others, and it is impossi- 
ble to distinguish what particular share of damage 
each has inflicted or willinflict, but that each has con- 
tributed and is now contributing to constitute the 
nuisance, making an unreasonable use of the water of 
said river, destroying its value, illegally interrupting 
the complainants in its use, and rendering it unfit for 
manufacturing purposes; and that they have no rem- 
edy except in equity. 

The prayer is for a perpetual injunction, restraining 
the respondents from depositing waste, enumerated 
in the bill, in said river. 

The answer substantially sets forth admission of 
title and possession of the premises of the parties as 
alleged, and claiming that the respondents were sev- 
erally operating such mills, manufactories and ma- 
chinery, as alleged, which are used to manufacture 
lumber owned by most of the respondents, and cut 
near the head-waters of the Kennebec; that most of 
the respondents own large tracts of timber land situ- 
atein the northern part of the State, and have in- 
vested in said lumbering business large amounts of 
money, and employ annually a large number of men 
in cutting, hauling, driving, booming and sawing said 
lumber, their business having continued for more than 
thirty years, and having become of very large propor- 
tions, furnishing employment for alarge proportion of 
the laboring men living on Kennebec river; that said 
mills and manufactories were all located where they 
now are more than thirty years ago, having been oper- 
ated during all that period in the same places and man- 
ner as now, and that there have always during said 
time been thrown into said river whatever refuse ma- 
terials the occupiers of said mills saw fit, consisting of 
slabs, edgings, shavings and all other refuse materials 
of various kinds evolved from said operations, but 
with much less quantity during the past six years, and 
only so much, as with proper care and caution on the 
part of complainants to protect their manufactories, 
would do injury to them, and that the respond- 
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ents have acquired a prescriptive right to use 
said river as they have heretofore done; they deny 
that during the past six years any refuse or waste from 
their mills has been unlawfully deposited in the said 
river, or unlawfully interfered with the complainants’ 
rights, and that whatever damage or annoyance they 
bave suffered is attributable to the improper con- 
struction of their dams, flumes, racks, wheels, or 
other apparatus used in carrying on their manufac- 
tories; that the granting of the prayer of the com- 
plainants as set forth will prevent the respondents 
from operating their mills and destroying their lum- 
bering business. They also deny that the allegations 
of the bill entitle the complainants to equitable relief, 
and claiming all benefit of demurrer in their answer to 
this part of the bill, say that it cannot be maintained 
against these respondents jointly, they being, as 
therein alleged, engaged independently of each other 
in operating their several mills, manufactories and 
machinery, and with no conspiracy or preconcert of 
understanding or action with each other. 

I. The case is of importance, as it embraces the rights 
of parties in property of great value on each side, and in 
the lawful management and enjoyment of which each 
party is entitled to protection by law. It is one also 
that in its proper consideration is not entirely free 
from difficulties. The parties have interests which in 
the management and enjoyment of their property are 
conflicting; and while it becomes the duty of the court 
to settle their respective rights, we must be governed 
by the established rules and principles of equity, and 
which in their operation are just and salutary. 

1. The question first considered is the objection 
raised in the answer, with the force of a demurrer, to 
the joinder of these several respondents in this bill. 
It is insisted that the cause of action is distinct and 
several as againsteach of the respondents, and that 
neither they nor the several causes of action can be 
joined in the same bill, and that the objection by de- 
murrer is fatal on account of misjoinder and multi- 
fariousness. 

While it is true that the allegations in the bill set 
forth that each respondent is independently, working 
his own mill and machiuery, without any conspiracy 
or preconcert of understanding or action with the 
others. it also appears that the refuse material, saw- 
dust, edgings, shavings, refuse wood, and other debris 
arising from operating said mills, cast and deposited 
into the river, are carried down by the current, and 
before reaching the complainants’ commingles into one 
indistinguishable mass, and thence are carried down 
into the ponds, raceways, racks and wheels of the com- 
plainants’ manufactories, inflicting the injury of 
which they complain; and that it is impossible to dis- 
tinguish what particular share of damage each re- 
spondent has inflicted, or will inflict, but that each 
has contributed and now is contributing to constitute 
the said nuisance. Inconsidering the questions thus 
raised by the pleadings upon this branch of the case, 
and assuming the facts set forth by the allegations in 
the bill to be true, no other conclusion can be reached 
than that the respondents, though acting independ- 
ently of each other as alleged, all deposit the refuse 
material and debris arising from the operation of 
their mills into the same stream, whence by the natu- 
ral current of the water it is carried down the river, 
and commingles before reaching the complainants’ 
ponds, raceways, racks and wheels, where the nuis- 
ance complained of is committed. This commingling 
of the waste thus thrown into the stream, and which 
after thus uniting and commingling, is precipitated 
by the current upon the premises of the complainants, 
creating the nuisance and inflicting the injuries of 
which they complain,is the natural and necessary conse- 
quence of the several and independent action of these 





respondents. It is the combined action of this waste 
from the different mills, uniting and mingling, and 
thence drifting upon the complainants, which creates 
the nuisance, and produces the injuries complained of. 

Whatever then may have been the act of these dif- 
ferent respondents, either in the operation of their 
mills or in the depositing of the waste and debris aris- 
ing from such operations into the stream, there is a 
co-operation in fact in the production of the nuisance, 
They all claim the right to discharge the waste and 
debris from their mills into this river, and in this 
their claim constitutes one common interest, though 
not a joint right. The acts of the respondents may be 
independent and several, but the result of these sev- 
eral acts combines to produce whatever damage or in- 
jury these complainants suffer, and in equity consti- 
tutes but one cause of action. It is otherwise in law 
where damages are sought to be recovered. There only 
those parties can be joined who have acted jointly in 
the commission of the act. There must be concert of ac- 
tion and co-operation to make several persons jointly 
liable in an action at law. ‘‘Thereis very great differ- 
ence,”’ says the court in Woodruff v. North Bloomfield 
Gravel Mining Co.,8 Sawyer (U.S. Cire.), 628,‘‘ between 
seeking to recover damages at law, for an injury al- 
ready inflicted by several parties acting independently 
of each other, and restraining parties from commit- 
ting a nuisance in the future. In equity the court is 
not tied down in one particular form of judgment. It 
can adapt its decrees to the circumstances in each 
case, and give the proper relief as against each party, 
without reference to the action of the others, and 
without injury to either. Each is dealt with in re- 
spect to his own acts, either as affected or unaffected 
by the acts of the others. Itis not necessary for the 
prevention of future injury to ascertain what particu- 
lar share of the damages each defendant has inflicted 
in the past, or is about to inflict in the future. It is 
enough to know that he has contributed, and is con- 
tinuing to contribute, to a nuisance, without ascer- 
taining to what extent, and to restrain him from con- 
tributing at all.” 

This question has recently been before the court in 
California inthe case of Keyes v. Little York Gold 
Washing Co., 53 Cal. 724, where a different doctrine 
was laid down, and in support of that claimed by the 
counsel for the respondents. But that case may be 
considered as substantially overruled by the more re- 
cent decision of Hillman v. Newington, 57 Cal. 56, a 
case in the same court sustaining the views which we 
entertain in the case before us. 

Again the same question arose in that State, and 
was decided as late as 1883, in the Circuit Court of the 
United States, in the case of Woodruff v. North 
Bloomfield Gravel Mining Co., 8 Sawyer, 628. In that 
case the complainant was the owner of lands situated 
onthe Yuba and Feather rivers; the respondents 
were miners, severally and individually engaged in hy- 
draulic mining at points above on the Yuba river and 
its affiuents, and by means of which large quantities of 
gravel, waste, earth and other debris arising there- 
from were discharged into the several streams on 
which the mines were situated, and by the rapid cur- 
rents of the water were carried down the various 
streams into the Yuba river, where they commingled 
before reaching the valley, and after thus uniting 
flowed along the main Yuba river, and were deposited 
upon the complainants’ lands. An injunction was 
sougbt to restrain the several respondents from depos- 
iting the debris of their mines where it would be swept 
into the river. The respondents demurred to the bill. 
In that case, as in this, no damages were sought, but 
equitable relief to restrain future action — future con- 
tribution by each to the alleged nuisance. Judge Saw- 
yer held that the bill could be filed against all the re- 
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spondents who contributed to produce the injury by 
depositing debris in the stream above, and denied the 
doctrine of Keyes v. Little York Gold Washing Co., as 
not being ‘‘ in accordance with the principles of equity 
jurisprudence in England, or generally inthe United 
States, as established by the authorities.”’ 

Auother recent case is that of Blaisdell v. Stephens, 
14 Nev. 17; S. C., 33 Am. Rep. 523, 526, note; which 
was a combined suit at law to recover damages which 
had already resulted from a nuisance, and in equity 
for an injunction to restrain its continuance. There 
were two respondents, who each separately and 
independently of the other allowed water to run 
from his land upon land of the complainant, and from 
the combined action of which the complainant's ditch 
was injured, which constituted the nuisance com- 
plained of. There was a joint judgment for the dam- 
ages, and an injunction from which an appeal was 
taken to the Supreme Court, where it was held that 
the acts of each party being independent of the other, 
there was no joint liability for the damages, reversed 
the judgment and ordered a new trial. Upon a rehear- 
ing it was claimed that even if the judgment at law for 
damages could not be maintained, it was a proper case 
for equitable relief, and the court held in accordance 
with the authorities that there could be no joint re- 
covery at law for damages, but that it was a proper 
case for an injunction; the case was remanded, with 
directions that if the damages which had been recov- 
ered at law should be remitted within fifteen days, the 
decree for injunction should stand. In that case the 
principle is clearly recognized and adopted that par- 
ties who by their several and independent acts con- 
tribute to the production of a nuisance, although they 
cannot properly be joined in an action at law for dam- 
ages, may be rightfully joined in a suit in equity for 
injunction to restrain a future contribution by each to 
the nuisance. 

“There isa common interest,’’ says Sawyer, J., in 
Woodruff v. North Bloomfield Gravel Mining Co., 
supra, ‘*a common, though not a joint right claimed; 
and the action on the part of all the’defendants is the 
same in contributing to the common nuisance. The 
rights of all involve and depend upon identically the 
same question, both of law and fact. It is one of the 
class of cases, like bills of peace and bills founded on 
analogous principles, where a single individual may 
bring a suit against numerous defendants, where there 
is no joint interest or title, but where the questions at 
issue and the evidence to establish the rights of par- 
ties and the relief demanded are identical.” 

Prof. Pomeroy, in his recent work — Pom. Eq. Jur., 
§§ 269, 1394 — after an exhaustive examination of the 
authorities in the American courts, sustains the doc- 
trine on the ground of prevention of multiplicity of 
suits, in bills of this nature, which are not technically 
“bills of peace,” but ‘‘are analogous to,” or “within 
the principle of ” such bills. ‘‘ Courts of the highest 
standing and ability,’’ says the learned writer, ‘* have 
repeatedly interfered and exercised this jurisdiction, 
where the individual claims were not only legally sep- 
arate, but were separate in time, and each arose from 
an entirely separate and distinct transaction, simply 
because there was a community of interest among all 
the claimants in the question at issue and in the 
remedy.” 

The same principle is expressly recognized in Chipman 
v. Palmer, 77 N. Y. 56; S. C., 33 Am. Rep. 566, where 
the court say that ‘‘an equitable action will lie 
to restrain parties who severally contribute to a nuis- 
ance,”’ while it holds that they cannot be joined in an 
action at law. To the same point are Dulke of Buc- 
cleuch v. Cowan, 5 Macph. 214; Crossley v. Lightowler, 
L. R., 3 Eq. 279; Zhorpe v. Brum/fitt, L. R., 8 Ch. App. 
650 





In the last case a bill was sustained, and a decree 
granting a perpetual injunction affirmed against several 
persons acting individually and severally in obstruct- 
ing the passage toan inn by loading and unloading 
wagons. Lord Justice James said: ‘* Then it was said 
that the plaintiff alleges an obstruction, caused by 
several persons acting independently of each other, 
and does not show what share each had in causing it. 
It is probably impossible for a person in the plaintiff's 
position to show this. Nor do I think it necessary 
that he should show it. The amount of obstruction 
caused by any one of them might not, if he stood alone, 
be sufficient to give any ground of complaint, though 
the amount caused by them all may be a serious in- 
jury. Suppose a person leaves a wheelbarrow stand- 
ing on a way, that may cause no appreciable inconven- 
ience, but if a hundred do so, that may cause a serious 
inconvenience, which a person entitled to use the way 
has a right to prevent; and it is no defense to any one 
person among the hundred to say that what he does 
causes no damage to the complainant.”’ 

In the case at bar, it may be that the act of any one 
respondent alone might not be sufficient cause for any 
well-grounded action on the part of the complainants; 
but when the individual acts of the several respond- 
ents, through the combined results of these individual 
acts, produce appreciable and serious injury, it isa 
single result, not traceable perhaps to any particular 
oue of these respondents, but a result for which they 
may be liable in equity as contributing to the common 
nuisance, as we have before stated. Hence there can 
be no well-founded objection, either upon principle 
or authority, against this bill upon the ground of mis- 
joinder. 

2. The same may be said in relation to the objection 
urged on account of multifariousness. Here the 
same relief is asked against all; the same common 
right is claimed; the same general acts are alleged 
against all as contributing to the same nuisance. 
Where the object of the bill is single, to establish and 
obtain relief for one claim, in which all the respond- 
ents may be interested, it is not multifarious, although 
the respondents may have different and separate in- 
terests. Bugbee v. Sargent, 23 Me. 269; Brinkerhoff v. 
Brown, 6 Johns. Ch. 157. If the matters are in any 
material degree blended, so that directly or indirectly 
they concern all the respondents, the bill is not mul- 
tifarious. Drewry Eq. Pl. 42. 

In Campbeil v. Mackay,1 Mylne & Craig, 603, Lord 
Cottenham held that where the plaintiffs have a com- 
mon interest against all the defendants in a suit as to 
one or more of the questions raised by it, so as to make 
them all necessary parties forthe purpose of enforcing 
that common interest, the circumstances of some of 
the defendants being subject to distinct liabilities in 
respect to the different branches of the subject-matter, 
will not render the bill multifarious. Also Gaines v. 
Chew, 2 How. 642. 

Therefore whether the case before us, as disclosed 
by the allegations, may or may not be exactly like any 
other that has come before the courts, we are satisfied 
that it falls within the principles of equity enunciated 
in the cases to which we have referred, and which are 
not only salutary, but in accordance with reason, and 
that the billis not objectionable on account of mis- 
joinder of respondents or multifariousness. 

8. The next objection urged is that upon the allega- 
tions set forth in the bill, the complainants show no 
sufficient grounds to entitle them to equitable relief. 

The relief granted by a court of equity is either rem- 
edial or preventive. In this case the complainants’ 
prayer is for preventive relief only. It may well be 


assumed that the facts stated are sufficient to consti- 
tute the case of a private nuisance, and to give this 
court prima facie jurisdiction over the subject-matter 
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and the parties. It is well settled that private nuis- 
ances may, under some circumstances, fall within the 
jurisdiction of a court of equity, in reference to ob- 
taining relief from further molestation by restraining 
the acts which constitute the nuisance. 

Nuisances and injuries affecting waters, including 
the obstructions, diversion or pollution of streams, af- 
ford frequent ground for equitable interference, on the 
principle of restraining irreparable mischief. The juris- 
diction of equity in this class of cases may be regarded 
as ancient and well established. Especially is this true 
when the acts complained of are of such a character 
that irreparable injury will result to the complainant 
without such interference, or when adequate compen- 
sation for the injury arising therefrom may not be 
obtained at law, or if continued, would lead to mul- 
tiplicity of suits. Whenever this is admitted or estab- 
lished by proof, a court of equity may, by injunction, 
restrain the continuance of such acts. Canfield v. An- 
drew, 54 Vt. 1. 

It is true ‘that it is not every case which would fur- 
nisha right of action against a party for a nuisance 
which will justify the interposition of a court of equity 
to redress the injury or remove the annoyance.” 
Story’s Eq. Jur., § 925. And the general rule, as 
claimed by the learned counsel for the respondeuts, is, 
that where a nuisance is claimed to exist the fact of 
its existence should ordinarily be established by a suit 
atlaw beforea courtof equity will interfere. This 
rule however is not without exceptions. The ground 
upon which equity takes jurisdiction is that the in- 
jury complained of is irreparable, or of sucha nature 
that there is no adequate remedy at law. An exami- 
nation of the cases which sustain the doctrine of the 
necessity of the prior interposition of an action at law 
admit that in cases of pressing or imperious necessity, 
or where the right is in danger of being injured or de- 
stroyed, or there is no adequate remedy at law, equity 
willintervene. Varney v. Pope, 60 Me. 195; Porter v. 
Witham, 17 id. 294; Morse v. Machias Water Power Co., 
42 id.127,128; Parker v. Winnipiseogee Lake Co.,2 Black, 
552; Coe v. ‘Winnipiseogee Manf. Co., 37 N. H. 254; 
Gould on Waters, § 506, and cases cited. 

As stated by Chancellor Kent in Gardner v. New- 
burgh, 2 Johns. Ch. 165: ‘The foundation of juris- 
diction in such a case is the necessity of a preventive 
remedy when great and immediate mischief, or ma- 
terial injury, would arise to the comfort and enjoy- 
ment of property.’’ The fact that the complainant 
has not established his right atlawis no ground for 
demurrer to the bill. Soltaw v. De Held, 2 Sim. (N. 8.) 
133; Robeson v. Pittenger, 1 Green Ch. 57; Holsman 
v. Boiling Spring Co., 1 McCarter, 335; Olmsted v. 
Loomis, 9 N. Y. 482. 

And by irreparable injury is meant one for which 
there is no adequate remedy at law. Gould on Waters, 
§ 508. ‘To deprive a plaintiff of the aid of equity by 
injunction, it must aiso appear that the remedy at 
law is plain and adequate; in other words, that it is as 
practical and efficient to secure the ends of justice and 
its proper and prompt administration as is the remedy 
in equity. And unless this is shown, a court of equity 
may lend its extraordinary aid by injunction, notwith- 
standing the existence of a remedy at law.” 1 High 
Inj., §30; Boyce’s Exrs. v. Grundy, 3 Pet. 215. Ks- 
pecially is this the case where the injury is of such a 
nature, as from its continuance or permanent mis- 
chief, must cause constantly recurring grievance, 
which cannot otherwise be prevented. Adams Eq. 
211; Belknap v. Trimble, 4 Paige, 601; Webber v. Gage, 
39 N. H. 186; Merrifield v. Lombard, 15 Allen, 18; Cadi- 
gan v. Brown, 120 Mass. 494. In such case an action at 
law affords no adequate remedy, and vexatious litiga- 
tion and multiplicity of suits, which equity seeks to 





avoid, would afford just grounds for equitable inter- 
ference. Clark v. Stewart, 56 Wis. 154. The very dif- 
ficulty of obtaining substantial damages was stated to 
be a ground for relief by injunction in Clowes v. Staf- 
fordshire Potteries Co., L. R., 8 Ch. App. 125; 8. C., 4 
Eng. Rep. 807. With still greater force does this apply 
in a case where the injury is caused by so many, and 
in such a way that it would be difficult, if not impos- 
sible, to apportion the damage, or say how far any one 
may have contributed to the result, and so damages 
would be but nominal, and repeated actions, without 
any substantial benefit, might be the result. 

In Lyon v. NeLaughlin, 32 Vt. 423, the court say: 
“When the invasion of the right in this kind of prop- 
erty is threatened and intended which is necessarily 
to be continuing and operate prospectively and indefi- 
nitely, and the extent of the injurious consequences 
is contingent and doubtful of estimation, the writ of 
injunction is not only permissible, but is the most ap- 
propriate means of remedy. It affords, in fact, the 
only adequate and sure remedy. The very doubtful- 
ness as to the extent of the prospective injury and the 
impossibility of ascertaining the measure of just rep- 
aration render such an injury irreparable in the sense 
of the “law relating to this subject.” 

The court in Massachusetts has very recently had 
occasion to allude to this question in a case relating to 
the rights ofriparian owners where the waters ina 
natural stream were polluted, in which case the court 
say: ‘The defendant contends, that according to the 
general principles of the common law, the plaintiff has 
acomplete remedy upon the facts alleged by him, and 
that he should be compelled to resort to his action at 
law before seeking relief in equity. But it is quite 
clear that a bill in equity may be maintained by a ri- 
parian owner to restrain another from polluting the 
stream to the plaintiff's material injury. Merrifield v. 
Lombard, 13 Allen, 16; Woodward vy. Worcester, 121 
Mass. 245. 

‘“*The acts of the defendant, as alleged, tend to create 
a nuisance of a continuous nature, for which an action 
at law can furnish no adequate relief.’’ Hurris v. 
Mackintosh, 1383 Mass. 230. 

Equity, as well as the common law, has growth. It 
is said that prior to Lord Eldon’s time, injunctions 
were rarely issued by courts of equity, but that with 
the development of equity jurisprudence, it has be- 
come of frequent use. In the earlier history of the 
jurisprudence relating to this branch of the law, 
it was rarely issued in the case of a private nuis- 
ance until the plaintiff's right had been established in 
asuitatlaw. ‘“ But now,” say the court in Campbell 
v. Seaman, 63 N. Y. 582; 8. C., 20 Am. Rep. 567, ‘‘a 
suitat law is no longer a preliminary, and the right to 
an injunction in a proper case in England and most of 
the States is just as fixed and certain as the right to 
any other provisional remedy. The writ can right- 
fully be demanded to prevent irreparable injury, in- 
terminable litigation and a multiplicity of suits.” 

2. It remains then to be determined from the plead- 
ings and proof whether the allegations are so far sup- 
ported by the testimony as to entitle the complainants 
to equitable relief. 

A large mass of testimony has been taken in sup- 
port of the claims set upin the bill, and particularly 
in reference to the amount of waste that has been dis- 
charged into theriver from the respondents’ mills, 
and which, to a greater or less extent, has lodged in 
the ponds, racks, wheels, and raceways of the com- 
plainants’ mills, thereby causing damage and injury to 
their property and business, and of which they com- 
plain. Much of this testimony is uncontradicted, and 
fully sustains the allegations in reference to the 
amount and kind of waste from the respondents’ mills 
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—situated at Fairfield and Somerset Mills—and with 
which the water coming intothe complainants’ ponds 
is polluted. It is unnecessary to enumerate all the 
facts established by the testimony. The proof shows 
that the canal or pond, which is about seven hundred 
feet long, ninety feet in width, and from fifteen to 
twenty feet deep, situated at the westerly end of the 
complainants’ dam, was so filled with waste during the 
space of about six weeks preceding the taking of this 
testimony—March 25 to May 12—that the complain- 
ants were obliged to clear it out from six to eight 
times, and that several hundred cords were thus re- 
moved during that time besides the large quantities 
that had accumulated and obstructed the raceways. 
It also shows that they were thus continually troub- 
led with it, and were obliged to shut down their mills 
on account of it from one to sixteen times a day, and 
at times whole days, and to employ from ten to forty 
and sometimes fifty men in clearing the racks and re- 
moving this waste, at an expense for that alone, dur- 
ing the time named, of more than $2,000, occasioning a 
loss to the employees in their mills, during the month 
of April,of $8,000 on account of the loss of time result- 
ing fromthe frequent shutting down of the mills, 
thereby causing trouble and dissatisfaction. Thatthis 
had been troubling them every year in the same way 
since commencing operations, in 1876, more at some 
seasons of the year than at other times, but that it had 
continued each year, notwithstanding they had re- 
quested the respondents to cease throwing their waste 
info the river, and had obtained an act from the Leg- 
islature prohibiting the throwing of waste and debris 
into this river, and that they had already on account 
of this waste been damaged between $40,000 and $50,- 
000, and that it was continuing and liable to continue 
in the future with increasing damage each year. 

The proof further shows that the waste which causes 
this trouble consists of great quantities of refuse ma- 
terial, saw-dust, edgings, shavings, and other debris 
arising from the operating of respondents’ mills in the 
manufacture of more than twenty-five million of lum- 
ber annually, besides various other manufactures. It 
is cast and discharged into the river, and before 
reaching the complainants’ premises commingles and 
is carried by the action of the water down into their 
ponds, racks, raceways and wheels, causing the nuis- 
ance complained of. 

It appears in proof also, that the respondents and 
those preceding them have been accustomed to dis- 
charge the waste from their mills into this river for 
many years, and although they do not strenuously 
coutrovert the fact of the great damage to the com- 
plainants, they claim that in what they do in thus dis- 
posing of their waste is buta reasonable use of this 
river; and if not, then that they have a prescriptive 
right so to do, and that the complainants contribute to 
the production of such injury by improperly con- 
structed dams, canals, racks, etc. From a very care- 
ful examination of the testimony, we are satisfied that 
neither of these propositions can be supported by 
it. 

1. These parties are riparian proprietors. They 
represent the great and important manufacturing in- 
dustries of our State. While the complainants have a 
capital of more than $2,200,000 invested in the manu- 
facture of cotton, producing $1,500,000 annually, the 
respondents have invested above them upon the same 
river inthe manufacture of lumber, more than $250,- 
000, and whose annual production is more than $600,- 
000. 


However great these industries, or however import- 
ant to either may be the result of this suit, the rights 
of the parties to the use of the water in that river are 
established by well-settled principles. 

Every proprietor upon anatural stream is entitled 





to the reasonable use and enjoyment of such stream 
as it flows through or along his own land, taking into 
consideration a like reasonable use of such stream by 
all other proprietors above or below him. The rights 
of the owners are not absolute but qualified, and each 
party must exercise his own reasonable use with a just 
regard to the like reasonable use by all others who may 
be affected by his acts. Any diversion or obstruction 
which substantially and materially diminishes the 
quantity of water, so that it does not flow as it has 
been accustomed to, or which defiles and corrupts it 
so as toessentially impair its purity, thereby prevent- 
ing the use of it for any of the reasonable and proper 
purposes to which it is usually applied, is an infringe- 
ment of the rights of other owners of land through 
which the stream flows, and createsa nuisance for 
which those thereby injured are entitled to a remedy. 
Merrifield v. Lombard, 13 Allen, 17. 

It is laid down by the courts that the general prin- 
ciples governing the use of running streams in respect 
to the diversion, obstruction or detention of water 
must also govern in respect to the amount of waste 
resulting from the process of manufacture. The rea- 
sonable use in such cases depends upon the circum- 
stances of each particular case. The law does not lay 
down any fixed rule for determining what is a reason- 
able use of the water of a stream by a riparian pro- 
prietor. For domestic, agricultural and manufactur- 
ing purposes, to which every riparian owner is en- 
titled, there may be, consistently with that right, 
some diminution, retardation or acceleration of the 
natural flow. Soinregard to the use of the stream 
for manufacturing purposes, there must necessarily be 
more or less waste which it would be impossible to ex- 
clude from it, and which by no ordinary care or pru- 
dence could be prevented from falling into the stream. 
The reasonableness of such use of the water must de- 
termine the right, and this must be governed by the 
extent of detriment received by the riparian proprie- 
tors below. See Hayes v. Waldron, 44 N. H. 580. In 
the recent case of ed River Roller Mills v. Wright, 30 
Minn. 249;8. C., 44 Am. Rep. 194, the court say: ‘In 
determining what is a reasonable use, regard must be 
had to the subject-matter of the use; the occasion and 
manner of its application; the object, extent, neces- 
sity and duration of the use; the nature and size of the 
stream; the kind of business to which it is subservient; 
the importance and necessity of the use claimed by 
one party, and the extent of the injury to the other 
party ; the state of improvement of the country in re- 
gard to mills and machinery, and the use of waterasa 
propelling power; the general and established usages 
of the country in similar cases; and all the other and 
ever varying circumstances of each particular case 
bearing upon the question of the fitness and propriety 
of the use of the water under consideration.” 

This case is before us on report, and it becomes the 
duty of the court to determine this question of use. 
All evidence upon the question of reasonable use, 
together with all the various circumstances connected 
with the use of this river by these riparian proprietors 
in operating their different mills and manufactories, 
becomes important in the determination of their re- 
spective rights. Itisclaimed on the part of the re- 
spondents that the deposit of a great portion of the 
waste and refuse material arising from the different 
manufactories at their mills, into the river, is neces- 
sary to their successful operation, and that the ex- 
pense and inconvenience to which they would neces- 
sarily be put in otherwise disposing of it would neces- 
sitate the shutting down of their mills and result in a 
suspension of their business in the manufacture of 
lumber and other materials. Onthe other hand, the 


complainants, as lower proprietors upon the same 
river, claim an equal right in the use of the water, and 
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from the evidence show that they are and have been 
greatly injured in the use of their property on ac- 
count of this same waste and refuse material deposited 
above them by these respondents. 

The evidence is such as to leave no doubt in our 
minds that the use which the respondents have made 
and are making of this river in reference to the rights 
of these complainants is other than a reasonable use 
ofit. What may have been a reasonable use at one 
time may not be said to be a reasonable use now. The 
state of the country, the state of improvement in re- 
gard to mills and machinery, and the use of this river 
as a propelling power, was far different from what it 
is to-day. And soin considering the reasonableness 
of suffering this waste to be deposited in the current 
above, much must depend upon the use to which the 
stream below is applied, and the detriment caused to 
those whose rights as riparian proprietors are entitled 
to just consideration. 

The complainants’ cotton mills were built, one in 
1874 and the other in 1882, where formerly was a saw 
and grist-mill, and at one time a tannery. The racks 
and wheels which are now connected with these cot- 
ton mills, as the proof shows, are of standard and ap- 
proved construction, and yet very different from those 
that formerly existed there. The old mills gave way 
to the advance in manufacturing interests, and to the 
improvement in the propelling power and machinery 
necessarily incident to such manufactures. 

The vast quantities of debris and waste brought 
intothe complainants’ canal, and which they are 
obliged to remove, thereby seriously interfering with 
the profitable use of their mills, causing frequent sus- 
pension of operations, and occasioning the damage and 
annoy ance to which we have alluded, justifies us in 
the conclusion that such is not a reasonable use of this 
river by the respondents. And we are equally satisfied, 
that while it is of great convenience for them thus to 
dispose of their waste, and considerable expense and 
great inconvenience would be occasioned by any other 
disposition of it, itis not absolutely necessary to the 
operation of their mills that it should be thus deposited 
in the stream. Other manufacturers of lumber, not 
only on the Penobscot, but on other principal rivers in 
this State, dispose of their waste in other ways than 
by allowing it to pass into the streams. It was other- 
wise atone time. But the state of improvement of 
the country, and the springing into existence of other 
industries have each had a qualifying influence in de- 
termining the reasonable use of such waters. 

2. Again the respondents claiming a special right to 
the use of this river, more beneficial to themselves 
and more burdensome to the riparian proprietors be- 
low than the natural right to the reasonable use of it, 
must establish such righteither by grant or prescrip- 
tion. They do not claim it by grant. Have they es- 
tablished such right by prescription? The answer to 
this does not depend entirely upon proof «f the man- 
ner in which the respondents have conducted in refer- 
ence to the operation of their mills and the disposition 
of the waste therefrom. Inconnection with that fact 
must be considered the situation of the parties, against 
whom such right is claimed, during the time necessary 
to the establishment of such right. For it is well set- 
tled that in order to establish the presumption of a 
right or easement in the land or waters of another 
person, the enjoyment of such right must have been 
uninterrupted, adverse, under claim of right, and with 
the knowledge of the owner, or with such other acts 
that knowledge will be presumed. Parker v. Foote, 19 
Wend. 313; Smith v. Miller, 11 Gray, 149; Flora v. 
Carbeau, 388 N. Y. 115; Gilford v. Winnipiseogee Lake 
Co., 52 N. H. 262; Gould on Waters, §§ 334, 341; Angell 
on Waters, § 219. And it must have been inconsistent 
with or contrary to the interests of the owner and of 








such a nature that it is difficult or impossible to ac- 
count for it except on the presumption of a grant 
from him, otherwise no such presumption arises. 
Morse v. Williams, 62 Me. 445; Brace v. Yale, 10 Al- 
len, 444; Gould on Waters, § 334. The prescriptive 
right to the use of astream beyond the general right 
of reasonable use, as against other riparian owners, is 
governed by the same principles as those in relation 
to easements in land, and in order to establish such 
right there must be a perceptible amount of injury 
throughout the period necessary to gain such right. 
Crosby v. Bessey, 49 Me. 539; DonnelZ v. Clark, 19 id. 
174; Murgatroyd v. Robinson, 7 El. & Bl. 391 (90 E. C. 
L. 391); Gould on Waters, § 346. Nor does the period 
of limitation begin to run against the owner until 
there has been an actionable invasion or infringement 
of a right. 

In Holsman v. Boiling Spring Bleaching Co., 1 Me- 
Carter, 335, the court say: ‘‘The defendants have a 
right to use the water upon their own soil in such 
manner as they may deem for their interest, provided 
they discharge it upon the soil of the plaintiffs in its 
accustomed channel, pure and unpolluted. They can 
therefore acquire no right by prescription until they 
show that the acts which are claimed to constitute the 
adverse user injured the plaintiffs and gave to them, 
or those under whom they claim title, a right of ac- 
tion. The very ground of title by adverse enjoyment 
is that the party against whom it is set up has so long 
permitted the adverse enjoyment and failed to indicate 
his rights, that the presumption of a grant is raised. 
But there can be no such presumption, and conse- 
quently no title by adverse enjoyment, where no vio- 
lation of a right is shown to exist.’”” And see Pratt v. 
Lamson, 2 Allen, 288. 

And in this case, although the proof establishes the 
fact that these respondentsand those under whom 
they claim, for more than thirty years have been ac- 
customed to use the water of this river as a receptacle 
for the waste from their mills, yet it fails to establish 
any prescriptive right as against these complainants, 
or those under whom they claim. The mills now in 
existence were erected less than ten years prior to the 
commencement of this suit. Soon after they were 
built trouble arose in regard to this waste, and in 1878 
these complainants appeared before the Legislature 
and obtained an act to prevent the throwing of refuse 
material into the Kennebec river, and which, it ap- 
pears, these respondents have disregarded. 

The use of the water and privilege at Waterville, 
where these mills are located, prior to 1874, was very 
different from what it hassince been. In 1866 the Ti- 
conic Water-power and Manufacturing Company was 
organized, and two years latcra dam was built ata 
cost of $25,000, which is one of those now owned and 
used by the complainants. In 1869 a saw-mill was 
built, and the next year the old grist-mill was repaired. 
Many years prior to that there had existed a grist- 
milland saw-mill, and atannery. But prior to the 
erection of the saw-millin 1569, it does not appear 
that any trouble had ever been experienced on ac- 
count of this waste. The testimony of Emery who 
built the new dam and who had known the old canal 
for many years, having worked in the old mills more 
than forty years ago, is that ‘‘this drift stuff didn't 
trouble the racks, at the time I worked there, that I 
remember of.’’ The present canal is shown to be 
three or four times as large as the old one was. 
Although it appears that the old one, at the time the 
new one was built, was more or less filled at the lower 
end with logs, slabs and mill-waste, it does not appear 
whether it came from the mills once standing there, 
or from what source. 

There appears to have been no complaint made, or 
injury proved to have been sustained, by any parties 
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owning or operating there, till within a very few years 
prior to the time when these complainants purchased. 
The dam and canal, as well as the mills, which for- 
merly existed at that place, were not the same as 
those of to-day. There could have been no adverse 
right so long as there was no perceptible amount of 
injury sustained. What might at the present time oc- 
casion not only great inconvenience and annoyauce, 
but also very serious injury, may have been in the 
past of not the slightest detriment to those engaged 
in other manufactures, with different machinery and 
more simply constructed appliances with which to 
utilize the water as a propelling power. Inthe latter 
case, no prescriptive right could be gained without the 
proof of other elements of such right. Hence the facts 
do not establish any right by prescription, or adverse 
use, by virtue of which the complainants can claim the 
use of this river otherwise than as riparian owners, en- 
titled to the natural rights and reasonable use thereof 
legally belonging to them as such. 

From a full consideration of this case it is clear that 
they have been guilty of an infraction of the com- 
plainants’ rights; and that from the allegations in the 
bill, and the proof in support of the same, the latter 
are entitled to equitable relief. This relief however 
should be against those parties who are shown to have 
contributed to the injury. 

Weare not satisfied that the three respondents 
whose mills are situated at Skowhegan have contribu- 
ted to the injury complained of. There is some testi- 
mony relating to the nature and the amount of waste 
produced at their mills. The quantity is small how- 
ever compared with that which is produced by the 
other respondents. Furthermore it would have to 
puss over a distance of twenty miles in the waters of 
the Kennebec before reaching the complainants’ 
premises, and the proof is sufficient to satisfy us of the 
liability of these parties. This fact can be ascertained 
much better after the mills of the other respondents, 
at Fairfield, have ceased depositing their waste in the 
river, aud subsequent experience may make this ques- 
tion more certain; and the complainants should not 
be prejudiced against enforcing their remedy in rela- 
tion to them in the future‘whenever the fact may be 
established that they contribute to the production of 
the nuisance. 

As against the other respondents a perpetual in- 
junction should issue in accordance with the prayer 
in the bill, enjoining them from casting or depositing 
in the Kennebec river above complainants’ dams, and 
manufactories, any refuse materials, edgings, shav- 
ings, debris, wood refuse, and what is denominated 
long saw-dust—not including however common saw- 
dust. In regard to common saw-dust, we do not feel 
satisfied that, at this time, it should be held to be 
productive of the nuisance; nor should the complain- 
ants be prejudiced as to any future action concerning 
that under other circumstances, or upon other evi- 
dence. 

Neither should this injunction issue immediately. 
The respondents must havea reasonable time in which 
to prepare for the disposal of such waste as is inhib- 
ited from going into the river. 

Bill dismissed as to Washington B. Bragg, Levi B. 
Weston and Charles M. Brainard, without prejudice, 
and without costs for them. Bill sustained as against 
all the other respondents named therein with costs, and 
against whom perpetual injunction is to issue,in accord- 
ance with this opinion,at the end of four months from 
the time the rescript in this case shall be received by 
the clerk of the district in which this suit is pending. 
Costs to be equally apportioned between the eight 
different firms represented by the sixteen respond- 
ents. 





Peters, C. J., Danforth, Virgin, Emery and Haskell, 
JJ., concurred. 





ELEVATED RAILWAYS— RIGHTS OF ABUTTING 
LOT-OWNER TO DAMAGES. 





UNITED STATES CIRCUIT COURT, 8S. D. NEW YORK, 
JUNE 17, 1885. 
Firru Nat. BANK of NEw YorkK Vv. New Yor«K ELE- 
VATED R. Co.* 


Where under an act of a State legislature a railroad company 
erects an elevatedjrailroad over a street, the fee of which 
is in the city, an abutting lot-owner holds his easement in 
the street subordinate to the rights of the public therein; 
and unless the new structures erected on the street injure 
it as a thoroughfare for travel, and it is permanently sub- 
jected to a new use which is subversive of the original use, 
such abutting owner, though he may suffer inconven- 
ience, is not legally injured and entitled to damages. 


) OTION for new trial. 
yi 


Kelly & McCrae and Roger A. Pryor, for plaintiff. 


Davies & Rapallo and Henry H. Anderson, for de- 
fendant. 


SuipMAN, J. This isa motion by the defendant for 
anew trial,the jury having returned a verdict for 
the plaintiff for $6,000. 

Before the year 1874 Third avenue and Twenty-third 
street, each being streets 100 feet in width, were le- 
gally laid out by the authorities of the city of New 
York, over and upon lands which were acquired by 
condemnation for street purposes, under the act of 
1815, whereby said city obtained the title in fee to said 
streets and to the land thereander, in trust, that the 
same and that each street ‘‘be appropriated and kept 
open for, or asa partof,a public street and avenue, 
forever, in like manneras the other public streets in 
said city are, or of right ought to be.’ The plaintiff 
purchased in the year 1874alot upon the south-west 
corner of Third avenue and Twenty-third street, 
which was bounded on the east by the west side of 
said avenue, and on the north bythe south side of 
said street, and erected thereon a building, which was 
completed in the spring of 1875. This building has 
ever since been used in the following way: the base- 
ment for stores or offices, the first floor for plaintiff's 
banking-room, and the other floors for apartments. 

Under the provisions of the statute passed by the 
Legislature of the State of New York in 1875, and 
known as the *‘Rapid Transit Act,’ which provided 
for the construction of elevated and underground rail- 
roads, an elevated steam railroad was built by the de- 
fendant, in the year 1879, along Third avenue. It was 
held by a majority of the Court of Appeals of the State 
of New York, in 1877, that under the Rapid Transit 
Act and the previous acts in relation to the defendant 
provision was ** made for compensation for any prop- 
erty rights the abutting owners may have in the 
streets,’’ the fee of which is in thecity; but the ques- 
tion whether the contemplated structures would in- 
vade any property or rights of such owners so as to 
eutitle them to damages, it was thought did not arise. 
In re Elevated R. Co., 70 N. Y. 327; In re Gilbert Ele- 
vated Ry. Co., id. 361. No compensation to the plaint- 
iff for injury or damage was made, and there does not 
seem to be any adjudication by which the plaintiff was 
bound on the subject. 

The structure which the-defendant built was a per- 
manent one, consisting at the corner of the streets in 





*S. C., 24 Fed. Rep. 114. 
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question of an elevated railroad track, placed upon 
substantial pillars about fifteen feet high, and a depot 
over a part of Twenty-third street, which is reached 
by astaircase from said street; the entire structure 
being of the strength and capacity necessary for the 
equipment of arailroad operated by steam, and for 
the accommodation of large numbers of passengers. 
This action was brought to recover damages which 
were alleged to have been caused to the plaintiff's 
property by the erection of said road and depot, and 
by the running of railroad trains near to the building. 
The principal damage was alleged to consist in the ob- 
struction of light from the building, and in the injec- 
tion into it of noxious odors, gas and smoke. 

The charge to the jury was to the effect that if the 
streets at the point where the plaintiff's building is sit- 
uate were permanently subjected by the erection of 
these structures to a new use, which was subversive of 
and repugnant to the original use for which each 
street was taken —- that is, for an open thoroughfare 
or avenue for travel — and such new and inconsistent 
use was a damage to the easement of the plaintiff in 
the street, which easement or right of property con- 
sisted only in a right to the light and air afforded by 
the street, and in aright of access thereto, then for 
the damages arising to its property from such exclu- 
sion of air, light and access, the plaintiff was entitled 
to compensation. The requests to charge covered five 
points, which were substantially as follows: 

1. That the determination whether the street should 
or should not be kept open as a public street rested in 
the discretion of the Legislature. 2. That the evi- 
dence clearly showed that the new structure did not 
subject the streets to a new use subversive of or in- 
consistent with their original use as thoroughfares. 3. 
That in order to find that there was such new and in- 
consistent use, the jury must find that the defend- 
ant’s structures interfered with the free passage of 
persons, horses or vehicles over Third avenue. 4. That 
an abutting owner has no right of property in the 
street to be affected or damaged by such new use. 5. 
That there could be no recovery for so much of the 
damage as was caused by the operation of the railroad 
trains. 

It is competent for the Legislature, so far as not re- 
strained by the Constitution under which it acts, to 
grant to arailroad company power to lay a railroad 
longitudinally over a highway; and when private 
property is taken by ause which is subversive of or 
inconsistent with the original use, compensation must 
be made therefor. Springfield v. Connecticut River R. 
Co., 4 Cush. 63. When the title in fee to such street is 
vested in a city in trust for the benefit of the people, 
no compensation is to be made to the city for the oc- 
cupancy of the street by the railroad, because the Leg- 
islature conclusively determines what is for the pub- 
lic advantage. People v. Kerr, 27 N. Y. 188. In such 
case it is also often said that the abutting owners are 
not entitled to compensation, because having parted 
with the title to the land covered by the street, they 
have no remaining interest or right therein which can 
be taken, or which can be the subject of damage. 
This statement of the law was true with reference to 
the facts which judges or commentators had in mind 
when the statement was made. An abutting proprie- 
tor upon a street, the fee of whichis in the city, has 
no legal interest which can be affected by a surface 
horse railroad which is placed in the street; nor al- 
though the inconvenience and annoyance resulting 
from the operation ofa steam surface road is much 
greater than that resulting from a horse railroad, is 
his property ordinarily taken or appropriated in a le- 
gal sense by a steam road which is laid opposite his 
lot. But a state of facts has occasionally arisen within 
the last few years by which, although the new method 





of travel to which the street is subjected is for the 
transportation of persons or of freight, the structures 
which are placed upon the street for the convenience 
or necessities of the new system are such as not only 
blockade aud prevent the street-from being an avenue 
for ordinary travel, but also deprive an abutting owner 
from access to the street or from light from it. While 
a Legislature may have said in general that the occu- 
pancy of the streets of a city by a steam railroad is 
consistent with the use for which they were estab- 
lished, yet it did not intend to say that all the struc- 
tures which might subsequently be placed upon a par- 
ticular narrow street for the purposes of such railroad 
did not impose a new burden upon the street. <A 
platform may be built over a street which shall cover 
its entire width and exclude light from the roadway, 
and the adjacent buildings and structures may be 
placed opposite the lot of the abutting owner, which 
shall prevent access to his land, and thus a new con- 
dition of things is brought into existence which was 
not contemplated by learned judges when they said 
that an abutting owner has no interest in the street 
which can be the subject of damage. 

Itis this new condition which raises the question 
whether an abutting owner, who has no right in the 
soil of the street, has any especial incorporeal right 
therein of which he may be deprived, and for the loss 
of which he is entitled to compensation. The main ob- 
ject of a city highway is for the public travel, but that 
is not its only object. City streets are also, incident- 
ally, to provide sites upon which dwellings and build- 
ings for business purposes can be built. Such streets 
are established in order to furnish an overflowing popu- 
lation with places in which to liveand to work. Anim- 
portant part of the value of alot abutting upon a street 
consists in its access to the street, and in the fact that 
one or more sides can always receive air and light, 
while a building away from astreet may be hemmed 
in on all sides. This privilege or capacity which ap- 
pertains to a lot abutting upon a street which has been 
dedicated to the public, though it is not a right in the 
soil of the street, is real, and is important, and so far 
as the right of access to the street is concerned, has 
been distinctly recognized by courts. There may be a 
difficulty in defining the extent of the right, but there 
is a natural sense of justice which is not satisfied by 
the declaration that because the owner bas parted 
with his right to the soil in front of his lot, which was 
taken for the purposes of a street,therefore he is reme- 
diless, although the street may be permanently so 
covered by new structures for the benefit of modes 
of travel not used for ordinary street purposes, as 
to exclude him from access to it, or from light from it. 
In the Story case this right is called an easement in 
the bed of the street for the purposes of air and light, 
and access from it. Story v. New York Elevated R. 
Co., 90 N. Y. 122. 

But inasmuch as the land covered by the street was 
taken for public uses, the abutting owner holds his 
easement subordinate to the rights of the public in the 
street; and if the new structures are not inconsistent 
with or destructive of the uses for which the street 
was originally taken, he has no cause to complain. 
Until the streets are burdened with an occupancy 
which substantially injures them as thoroughfares for 
travel, and they are permanently subjected by the 
new structures to a new use, which is subversive of 
the original use, the abutting owner, though he may 
suffer inconvenience, is not legally injured, because 
his easement is subject to the controlling right of the 
public; and if the street continues to be a thorough- 
fare for ordinary travel, in accordance with the ob- 
jects for which it was originally laid out, no right of 
the abutting owner is trenched upon. 

The question then which was submitted to the jury 
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is of the first importance. It was whether on the cor- 
ner of Third avenue and Twenty-third street, either 
of those streets were subjected by the permanent 
structures there erected to a new use subversive of or 
inconsistent with the original purpose for which the 
streets were taken, that of being a thoroughfare for 
travel; and the jury were told that the main object 
of a street was to create and maintain an avenue for 
travel, and if these streets were kept open and unob- 
structed, and were not used for purposes inconsistent 
with travel, the use of the street was preserved. 
While the language of the charge was correct and was 
technically sufficient, I fear that the jury were not suf- 
ficiently clearly told by the court that in order to find 
that the streets were not kept open and unobstructed, 
the roadbed then not being occupied by the railroad 
track, it was not sufficient to show that pillars and 
staircases had been placed in the streets, and a track 
had been placed upon the pillars, which to some ex- 
tent prevented the streets from being as open as they 
were before the road was constructed, but that they 
must be of opinion that substantial obstructions had 
been placed upon the street, and that it was thereby 
rendered inconvenient to the publicas a highway. I 
fear that the jury were unintentionally led into the 
opinion that because a new and permanent structure 
for the purposes of a steam road had been placed over 
a street of 100 feet in width, therefore they were per- 
mitted to find that a new and inconsistent use was im- 
posed upon the street, although travel was practically 
unimpeded, and light in the travelled way was not 
sensibly diminished, and the street was not actually 
at that point made inconvenient for the accommoda- 
tion of persons or vehicles. 

As the motion for anew trial is granted for the rea- 
son which has been given, [do not consider the re- 
maining question, which was strenuously argued by 
the defendant’s counsel, which was, in substance, that 
the injury caused to the plaintiff by the injection into 
its building of gas and smoke in consequence of the 
operations of the trains, should not be considered as 
an element of damage. 

The motion for a new trial is granted. 


————___.___—— 


NEW YORK COURT OF APPEALS ABSTRACT. 





CoRPORATION— DISSOLUTION — FINDINGS OF JURY 
IN EQUITY ACTION.—In an action brought by the peo- 
ple to dissolve a corporation because of mismanage- 
ment of its affairs,the regular organization of the 
company was admitted and the only issue was as to 
the alleged mismanagement, certain issues were 
framed and submitted to and passed upon by ajury as 
to the good faith and interest of the stockholders in 
organizing the company. Held, that the findings of 
the jury upon these questions were not conclusive in a 
subsequent action between the stockholders brought 
upon a contract under which the corporation was or- 
ganized; but that a former judgment in an action be- 
tween the same parties, holding the contract to be 
valid, was conclusive. Lorillard v. Clyde. Opinion by 
Miller, J. 

[Decided May 8, 1885.] 


DOWER—ASSIGNABLE—TAKING BACK MORTGAGE — 
PRIORITY OF LIEN.—The widow of an intestate who 
died seised of certain premises, and leaving three 
children his heirs at law, joined with one of the heirs 
in the conveyance of their interests to the other heirs, 
she taking a mortgage upon the premises to secure the 
sumagreed tobe paid her. Held, that the mortgage 
was, to the extent of the value of the dower right, a 
lien prior to aformer judgment againstone of the 
grautees upon the one-third which said grantee took 





by descent subject to such dower right. The claim of 
the appellant to appropriate the value of the plaintiff's 
dower right to the payment of his judgment against 
Henry Ropke is without a shadow of equity and 
should not be permitted to prevail upon any technical 
or narrow view of the principles of law applicable to 
thiscase. She must stand upon precisely the same 
equities which she would have, if instead of assigning 
or releasing her dower interest, she had conveyed land 
and taken the mortgage for the purchase-money 
thereof; and in that event it is well settled that her 
mortgage would have been a paramount lien to the 
appellant’s judgment. Jackson v. Austin, 15 Johns. 
477 ; Haywood v. Nooney, 3 Barb. 643; Watson v. Mc- 
Kenny, 3 Wend. 233; Van Vleet v. Slauson, 45 Barb. 
317; Flagg v. Munger, 9 N. Y. 483. Her dower right 
was an absolute right which was assignable. Payne v. 
Becker, 87 N. Y. 153. At the same time that she con- 
veyed or released it, the purchasers executed the 
mortgage, and at the same instant that the title passed 
out of her the mortgage secured to her the purchase- 
money; and in equity her right to the purchase-money 
is superior to the right of the appellant under his 
judgment. Cope v. Mead. Opinion per Curiam. 
[Decided May 8, 1885.] 


TAXATION — REVIEWING ASSESSMENT — PERSONAL 
PROPERTY HELD BY EXECUTOR—DEDUCTION OF DEBTS. 
—The relators sought in this proceeding to review the 
determination of the defendant in assessing them for 
taxation, in the year 1884, upon acertain amount of 
personal property held by them as executors, etc. It 
was conceded that the defendants had in their posses- 
sion the sum of $484,268.61 unexpended, but retained 
in their hands by the order of the surrogate, on settle- 
ment of their accounts ‘‘for the payment of disputed 
and other claims, and the further expenses of admin- 
istration.”” The relators, upon an affidavit, showing 
that there were unpaid claims made against the estate 
exceeding the amount of assets in their hands, and 
that in consequence thereof the executors had no per- 
sonal property of said estate in their hands subject to 
taxation, applied to the defendants to omit said estate 
altogether from their assessment- rolls. This the com- 
missioners declined to do, but reduced the amount of 
said assessment tothe sum admitted to be in the 
hands of the executors, and as to that amount con- 
firmed the assessment. Upon a return to a certiorart 
obtained by the relators, these facts appearing, the 
General Term affirmed the proceedings of the com- 
missioners, and from their determination this appeal 
is taken to this court. Itis provided by statute that 
personal property held by an executor or administra- 
tor, in his representative character, shall be assessed 
to him, personally, in the town or ward where he re- 
sides. 2 Rev. Stat. (7th ed.) 989, § 5. He is however 
entitled to have deducted from the aggregate of such 
property any just debts owing by him in his represen- 
tative character. 2 Rev. Stat. (7th ed.) 991,§10. The 
proof submitted by the relators to the defendants 
fuiled to show that there were any debts owing by 
them entitled to be deducted from the assessment. 
Claims, it is true, had been made against the estate to 
a large amount,but they were contested by the execu- 
tors, and their validity had never been admitted or es- 
tablished. The nature of these claims did not appear, 
and the commissioners had no other means of deter- 
mining their validity than the allegations of the rela- 
tors, which impliedly alleged their invalidity. It is 
essential to the support of a claim to reduce or nullify 
an assessment made by the proper officers that it 
should be made to appear affirmatively by sufficient 
proof that such assessment is in part, or as a whole, 
erroneous. People, ex rel. Westchester Fire Ins. Co., 


v. Davenport, 91 N. Y. 581. If the evidence fails to 
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show this, or leave the matter in doubt, it is the prov- 
ince of the assessors to determine the value and 
amount of the property liable to taxation. Such a 
case is presented here. The proof,so far from show- 
ing that any just debts were owing by the estate, con- 
troverted it, and indeed impliedly affirmed that no 
valid claim existed against it. The use of the term 
* just debts’’ in the statute plainly implies that legal, 
valid, and uncontestable obligations must be shown in 
order to entitle an estate to the benefit of the statute. 
No such claim to exemption was established by this 
proof, and the order should be affirmed. People v. 
Com. of Taxes. Opinion by Ruger, C. J. 

[Decided May 8, 1885.] 


INSURANCE—LIFE POLICY — ABSULUTE ASSIGNMENT 
—PAROL EVIDENCE THAT IT WAS GIVEN AS COL- 
LATERAL.—In 1869, J. & C., sons of plaintiff, procured 
policies of insurance upon their lives; the policy upon 
C.’s life was made payable to plaintiff. These policies 
remained in the possession of G., who paid the pre- 
miums thereon until May 23,1872,and who held them as 
collateral security for an indebtedness of J. & C.; on 
that day plaintiff executed to G. an assignment of the 
policy in which she was interested absolute in form 
for the expressed consideration of $1, ‘‘and for other 
valuable considerations.”” At the same time in con- 
nection with her sons she executed another instru- 
ment, by the terms of which they jointly and severally 
assigned all their rights and interests in the policies to 
G., in consideration of his crediting C. $353.72, paying 
a mortgage of $110.46 on property deeded to him by J. 
by deed, containing covenants that they were free of 
incumbrance and indorsing $35.82 on note given by C. 
G. gave the credits and paid the mortgage specified, 
and defendant, his assignee, collected the policy on 
the life of J. Plaintiff claiming that the assignment 
was in fact given simply as collateral security for an 
indebtedness of $500, after tender of that amount and 
demand of the moneys collected, brought this action 
to recover the same. Held, that in the absence of any 
claim of fraud or mutual mistake as to the contents of 
the assignment, plaintiff was concluded thereby, and 
oral evidence was incompetent to show that it was ex- 
ecuted as collateral security merely. It is believed 
that no case can be found where parol evidence has 
been received for the purpose of showing that such an 
instrument was given merely ascollateral security 
and not for the precise purpose mentioned in it. 
Without commenting upon the authorities the follow- 
ing are ample to show that the evidence Was not com- 
petent. 1Greenl. Ev., § 275; McCrea v. Purmort, 16 
Wend. 461; Kellogg v. Richards,14 id. 117; Goodyear v. 
Ogden, 4 Hill, 104; Graves v. Friend, 5Sandf. 568; Coon 
v. Knap, 8 N. Y. 402; Cocks v. Barker, 49 id. 107; 
Hinckley v.N.Y.Cent. R.Co., 56 id. 429; VanBokkelen 
vy. Taylor, 62 id. 105; Shaw v. Ins. Co., 69 id. 286; Cram 
v. Union Bank, 1 Abb. Ct. App. Dec. 461; Wilson v. 
Deen, 74 N. Y. 531; Eighmie v. Taylor, 98 id. 288. 
Marsh v. MeNair. Opinion by Earl, J. 

(Decided May 5, 1885.] 


_—.—_—_—_—— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

BANKRUPTCY — DISCHARGE — FRAUD — CLAIM FOR 
DAMAGES ON ACCOUNT OF FRAUD--FRAUDULENT REP- 
RESENTATIONS OF PARTNER.—The rule reaffirmed that 
the term “fraud” in the clause defining the debts 
from which a bankrupt is not relieved by a discharge 
under the bankrupt act, means positive fraud or fraud 
in fact, involving moral turpitude or intentional 


*Appearing in 5 Sup. Ct. Rep. 








wrong, not implied fraud, which may exist without 
bad faith. A claim against a bankrupt for damages 
on account of fraud or deceit practiced by him is not 
discharged by proceedings in bankruptcy; nor is a 
debt created by his fraud discharged, even where it 
was proved against his estate, and a dividend thereon 
received on account. If in the conduct of partnership 
business, and with reference thereto, one partner 
makes false or fraudulent misrepresentations of fact, 
to the injury of innocent persons dealing with 
him, as representing the firm, and without no- 
tice of any limitations upon his general author- 
ity as agent for the partnership, his partners 
cannot escape pecuniary responsibility therefor, upon 
the ground that the misrepresentations were made 
without their knowledge, especially where the firm 
appropriates the fruits of the fraudulent conduct of 
such partner. In Neal y. Clark, 95 U. 8S. 709, it was 
held, that looking to the object of Congress in enact- 
ing a general law by which the honest citizen might be 
relieved from the burden of hopeless insolvency, the 
term ‘‘fraud’”’ in the clause defining the debts from 
which a bankrupt is not relieved by adischarge under 
the bankrupt act should be construed to mean posi- 
tive fraud, or fraud in fact, involving moral turpitude 
or intentional wrong, and notimplied fraud, or fraud 
in law, which may exist without the imputation of 
bad faith or immorality. This principle was affirmed 
in the recent case of Hennequin vy. Clews, 111 U. 8S. 
682, where will be found a reference to the leading 
cases in this country and in England. Whether this 
action be regarded as one to recover damages for the 
deceit practiced upon the plaintiffs, or as one to re- 
cover the amount of a debt created by fraud upon the 
part of Strang, we are of vpinion that his fraud is to 
be imputed, for the purposes of the action, to all the 
members of his firm. The transaction between him and 
the plaintiffs is to be deemed a partnership transac- 
tion, becanse in addition to his representation that the 
notes were for the benefit of his firm, he had, by vir- 
tue of his agency for the partnership, and as between 
the firm and those dealing with it in good faith, au- 
thority to negotiate for promissory notes and other 
securities for its use. Each partner was the agent and 
representative of the firm with reference to all busi- 
ness within the scope of the partnership. And if in 
the conduct of partnership business, and with refer- 
ence thereto, one partner makes false or fraudulent 
misrepresentations of fact to the injury of innocent 
persons who deal with him as representing the firm, 
and without notice of any limitations upon his general 
authority, his partners cannot escape pecuniary re- 
sponsibility therefor upon the ground that such mis- 
representations were made without their knowledge. 
This is especially so, when as in the case before us, the 
partners, who were not themselves guilty of a wrong, 
received and appropriated the fruits of the fraudulent 
conduct of their associate in business. Stockwell v. 
U. S., 13 Wall. 547, 548; Story Part., §§ 1, 102, 103, 107, 
108, 166, 168; Chester v. Dickerson, 54 N. Y.1; Locke 
v. Stearns, 1 Metc. 560; Lothrop v. Adams, 133 Mass. 
481; Blight’s Heirs v. Tobin, 7 T. B. Mon. 617; Durant 
v. Rogers, 87 Ill. 508; Colly. Partn. (Wood’s ed.), §§ 
446, 449, 450; Lindl. Partn. (Ewell’s ed.), § 302. Strang 
v. Bradner. Opinion by Harlan, J. 

(Decided May 4, 1885.] 


HABEAS CORPUS—MORAL RESTRAINT.—Something 
more than moral restraint is necessary for the writ of 
habeas corpus. Therefore an order of arrest by the sec. 
retary of the navy to the chief medical director of the 
navy, directing him to remain within the bounds of 
the city of Washington, is not such an imprisonment 
as gives such medical director ground for the writ. 
The present case bears a strong analogy to Dodge’s 
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case in 6 Mart. (La.) 569. It appeared there that the 
party who sued vut the writ had been committed to 
jail on execution for debt, and having given the usual 
bond by which he and his sureties were bound to pay 
the debt if he left the prison bounds, he was admitted 
to the privilege of those bounds. The plaintiff in exe- 
cution failing to pay the fees necessary to the support 
of the prisoner, the latter sued out a writ of habeas 
corpus. That eminent jurist, Chief Justice Martin, 
said on appealto the Supreme Court: ‘It appears to 
us that the writ of habeas corpus was improperly re- 
sorted to. The appellee was under no physical re- 
straint, and there was no necessity to recur to a court 
or judge to cause any moral restraint to cease. The 
sheriff did not restrain him, since he had admitted 
him to the benefit of the bounds; the doors of the jail 
were not closed on him, and if he was detained it was 
not by the sheriff or jailer. If his was a moral restraint 
it could not be an illegal one. The object of the ap- 
pellee was, not to obtain the removal of an illegal re- 
straint from a judge, but the declaration of the court 
that the plaintiffs in execution had by their neglect 
lost the right of detaining him. A judgmeut declar- 
ing such neglect, and pronouncing on the consequences 
of it, was what the appellee had in view.’’ The judg- 
ment awarding the writ was reversed. The analogy 
to the case before us is striking. A very similar case 
was passed upon by the Supreme Court of Pennsylva- 
nia in Respublica vy. Arnold, 3 Yeates, 263. A party 
who had been indicted for arson, and had given bail 
for his appearance to answer the indictment, applied, 
while out under bail, to be discharged by writ of ha- 
beas corpus, on the ground of delay in the prosecution, 
The court held that the statute of Pennsylvania, 
which was a re-enactment of the habeas corpus act of 
31 Charles II, ch. 2, spoke of persons committed or de- 
tained, and clearly did not apply to a person out on 
bail. And Mr. Justice Yeates very pertinently in- 
quires, ‘‘ Would not a habeas corpus directed to the 
bail of a supposed offender be perfectly novel?” And 
Smith, J., said that the inclination of his mind was 
that habeas corpus could not lie to the bail. Ina note 
to thecases of Rex v. Dawes and Rex v. Kessel, 1 
Burr. 688, the same principle is stated, though by 
whom the note is made does not appear. Both these 
persons were brought before Lord Mansfield in the 
King’s Bench, on a rule against the commissioners to 
enforce an act of Parliameut to increase the army. In 
both cases the ground on which the discharge was 
asked was that they were illegally pressed into the 
service. Lord Mansfield discharged one, because his 
statement was found to be correct, and refused the 
other because his statement was not true. The note 
to the report, apparently in explanation of the fact 
that they were not brought before the court by writ 
of habeas corpus, and that no objection was taken to 
the rule by the commissioner, says: ‘ Neither of 
these could have brought a habeas corpus; neither of 
‘them was in custody. Dawes had deserted and ab- 
sconded, and Kessel had been made a corporal. No 
objection was made by the commissioner to the pro- 
priety of the method adopted.” Chief Baron Comyn 
cites the cases as showing that the parties could not 
bring habeas corpus, because they were not in cus- 
tody. 4 Com. Dig. 313, ‘Habeas Corpus” B. Wales 
v. Whitney. Opinion by Miller, J. 

[Decided May 4, 1885.] 


ee 


MINNESOTA SUPREME COURT ABSTRACT. 


HIGHWAY— DEDICATION OF LAND — CONDUCT OF 
LAND OWNER—EVIDENCE.—The requisites of a com- 
mon-law dedication of land to a public use are, on the 





part of the land-owner, an intention to dedicate to 
such use, with an act or acts in pursuance thereof, and 
on the part of the public an acceptance. Wilder v. 
City of St. Paul, 12 Minn. 192 (Gil. 116); Brakken v. 
Railway Co., 29 Minn. 41; Washb. Easem. (3d ed.) 196, 
197. From the nature of the case no fixed rule can be 
laid downas to what particular conduct of the land- 
owner will make out a dedication on his part. Itis a 
conclusion of fact to be drawn by a jury, under proper 
directions, from all the circumstances of the case in 
hand. Harding v. Jasper, 14 Cal. 643; 2 Greenl. Ev., 
§ 662. The inquiry is, did the land-owner intend that 
there should be a public highway at the place in ques- 
tion, and was that intention carried out or evinced by 
acts or conduct on his part in pursuance of it? Some- 
times the intention is manifested by express declara- 
tions, oral or in writing. But ordinarily it is an infer- 
ence from acts and conduct other than declarations. 
In such case the acts and conduct serve the double pur- 
pose of evidencing the intention and of carrying it 
out. Uponthe matter of intention and conduct it is 
competent to show that the land-owner desired a pub- 
lic highway at or near the place in question, whether 
that desire be expressed by declarations or by efforts 
to secure the establishing of one therein any way. 
The fact that he desired the highway may well give 
character to other acts bearing or claimed to bear 
upon the question of intention. So it is competent.to 
show that he invited or encouraged the public to use 
the place as a highway; as for instance, by improving 
or fitting it for such use, or by treating it, and allow- 
ing the public to treat it, and enjoy and use it, asa 
necessary part of a travelled and convenient road, or 
as it has been said, *‘ with circumstances of publicity.” 
Regina v. Petrie, 4 El. & Bl. 737. So the time of such 
use and enjoyment may properly be considered as 
bearing upon the question of the land-owner’s inten- 
tion, and the significance of his acquiescence in the 
public use of his property. Case v. Favier, 12 Minn. 
89 (Gil. 48); 2 Greenl. Ev., § 662; City of Mankato v. 
Warren, 20 Minn. 144 (Gil. 128). Great length of time 
is however not important; for after all, the assent of 
the owner is the more material consideration. Sultz- 
ner v. State, 43 Ala. 24; Harding v. Jasper, supra; Den- 
ning v. Roome, 6 Wend. 651; Washb. Easem. (3d. ed.) 
196. Asrespects the time of the owner’s assent, as 
bearing upon his intention and legal dedication, four 
to six years have been held sufficient. Jarvis v. Dean, 
3 Bing. 447; Regina v. Petrie, supra; 2 Greenl. Fv., § 
662. For the purpose of showing the intention and 
pursuant conduct of the land-owner, it is competent 
to prove that he worked out his highway tax upon the 
alleged highway, or performed or suffered to be per- 
formed work upon it at public expense, or under the 
direction of the public authorities having charge of 
highways. Brakken v. Railway Co., supra. And the 
effect is in the same direction if the work was done 
upon the line of road of which the disputed land isa 
part, and on either side of it, if the place where it is 
done be sufficiently near or so related to the disputed 
land as to raise areasonable presumption that the 
work was done with reference to the public use of the 
whole line, and could only be beneficially engaged in a 
substantial degree in connection with such use. Ken- 
nedy v. Le Van, 23 Minn. 513. So it may be shown 
that the land-owner has recognized the highway, and 
acted upon the basis of its existence; as by making 
efforts to change or vacate it. Such conduct implies, 
with more or less force, that in his understanding 
there is a highway in existence. And in general it 


may be said that asthe right of the public to the al- 
leged highway depends largely upon the use of the 
land, with the owner’s assent, for such time and under 
such circumstances that public accommodation and 
private rights might be materially affected by an in- 
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terruption of its enjoyment (Case v. Favier, supra; 
Wilder v. St. Paul, supra; City of Mankato v. Warren, 
supra; 2 Greenl. Ev.,§ 662), evidence of such use, as- 
sent, time, circumstances, public accommodation, and 
private rights,and the effect of the interruption spoken 
of, is proper to be admitted and considered. As re- 
gards acceptance by the public, ‘‘common user is the 
very highest kind of evidence that the highway is one 
of common convenience and necessity, and therefore 
beneficial to it,’ and from these facts an acceptance 
may well be presumed. Kennedy v. Le Van, supra; 
Brakken v. Railway Co., supra. A presumption of 
equal strength may well be drawn from an actual as- 
sumption of care and control of the alleged highway 
by the public authorities by grading, working, or 
bridging upon it. Brakken v. Railway Co., supra; 
Washb. Easem. (3d ed.) 223. Morse v. Zeize. Opinion 
by Berry, J. 

[Decided July 15, 1885.] 


SALE—TRANSFER OF NOTES AND MORTGAGE IN PAY- 
MENT—INDORSEMENT OF NOTES—CUSTOM—EVIDENCE. 
—Plaintiffs sold defendants a bill of lumber to be paid 
for in promissory notes, secured by mortgage against 
a third party, which defendants agreed to transfer and 
plaintiffs to accept in payment of the lumber. Noth- 
ing was said about defendants “ indorsing’’ the notes. 
Held, that this neither included nor implied an obli- 
gation to “‘indorse;”’ that any assignment or transfer 
that would convey good title would fulfill the contract 
on part of the defendants; also that evidence was in- 
admissible to prove a general custom, in cases of the 
transfer or sale of negotiable paper, to *‘indorse,’’ 
although not expressed in the terms of the contract. 
Usage may be admissible to explain what is doubtful, 
but never to contradict what is plain. When it is 
sought to incorporate a custom into a contract, ex- 
pressed in language neither technical nor ambiguous, 
and therefore needing no aid in its construction, it 
amounts to establishing the principle that a custom 
may add to, vary, or contradict the well-expressed in- 
tention ofthe parties. Without entering into any dis- 
cussion or citation of authorities, we may say that it 
is too broad a statement to assert without qualifica- 
tion thatthe modern drift of judicial opinion is in 
favor of greater latitude inthe introduction of proof 
of usage or custom to explain or construe contracts. 
In acommercial community many words or phrases 
acquire a technical meaning well understood by those 
in a particular trade or business. Certain business 
customs and usages also become well established and 
understood by business men, who in making their con- 
tracts, assume them, and take them for granted, and 
contract with reference to them, without taking time 
to incorporate them into the expressed terms of their 
bargains. Hence from the necessities of the case aris- 
ing from such habits, courts are no doubt inclined 
(and properly so) to greater latitude than formerly in 
admitting evidence of usage to explain the expressed 
terms of a contract, and toadd to it mere incidents 
not expressed, but not inconsistent with what is ex- 
pressed. But courts are still uniformly opposed to 
allowing evidence of custom to vary or contradict the 
plain expressed terms of a contract, or to imply from 
these terms an obligation different from what the law 
would imply, or as wasin effect sought to be done in 
this case, to imply an obligation in the absence of any 
contract on the subject. Any otberrule would intro- 
duce a dangerous element of uncertainty into con- 
tracts. There is no need of any such customs; for if 
parties wish to add an obligation which the law would 
not imply, or exclude one which it would imply, it is 
easy for them to so express themselves. Puine v. 
Smith. Opinion by Mitchell, J. 

[Decided July 1, 1885.] 





HIGHWAY—TRSPASS BY OVERSEER—INJUNCTION.— 
This case turned upon the question whether there was 
a public highway across plaiutiff’s land. It being found 
that there was not, and it appearing that defendant 
was aroad overseer, and that he had torn down 
plaintiff's fence, cut down his shade-trees, and done 
other injuries to his land, and that in so doing he. was 
assuming to act as such overseer under direction of 
the town supervisors to keep the alleged highway 
open, held, that an injunction was properly allowed. 
In such case the injunction is properly granted upon 
the ground that the wrongful acts enjoined may be- 
come the foundation of adverse rights; that they are 
in the nature of a private nuisance to the plaintiff, and 
may occasion a multiplicity of suits. High Inj., § 702. 
Johnson v. City of Rochester, 13 Hun, 285; Poirier v. 
Fetter, 20 Kan. 47; and see Wilson v. City of Mineral 
Point, 39 Wis. 160; 3 Pom. Eq. Jur., § 1357. Chadbourn 
v. Zilsdorf. Opinion by Berry, J. 

[Decided July 21, 1885.] 


MASTER AND SERVANT—FELLOW-SERVANTS—INJURY 
TO EMPLOYEE.—It appearing that the work in which 
plaintiff was engaged when he received the injury 
complained of was wholly outside of that for which he 
entered defendaut’s service, and outside of the line of 
defendant’s usual business, and the entire general 
charge, superintendence, and direction of it, as in the 
nature of a distinct department of business, appearing 
to have been committed to B. and K., at least as far as 
plaintiff and his co-employees were concerned, B. and 
K. are to be taken as standing in the shoes of their 
principal, the defendant, as respects the place where 
plaintiff should work, and in sending him to such 
place of danger, so that their negligence in so doing is 
the negligence of their principal. The general duty 
of a master to exercise care to prevent the exposure of 
his servant to unnecessary and unreasonable risks re- 
quires him, among other things, to use reasonable dili- 
gence in seeing that the place where the service is to 
be performed is safe for that purpose. Noyes v. 
Smith, 28 Vt. 59; Hutchinson v. Ry. Co., 5 Exch. 852; 
Gibson v. Pacific R. Co., 46 Mo. 163; Huddleston v. 
Lowell Mach. Shop, 106 Mass. 282; Snow v. Housatonic 
R. Co., 8 Allen, 446; Sullivan v. India Manuf. Co., 113 
Mass. 396; Ryan v. Fowler, 24 N. Y. 410; Patterson v. 
Pittsburg & C. R. Co., 76 Penn. St. 389; Swoboda v. 
Ward, 40 Mich. 420. The master’s duty and liability 
to his servantextend not only to such unnecessary 
and unreasonable risks as are in fact known to him, 
but tosuch as he ought to know in the exercise of 
proper diligence, i. e., diligence proportionate to the 
occasion. Hayden v. Smithville Manuf. Co., 29 Conn. 
548; Noyes v. Smith and Gibson v. Pacific R. Co., 
supra. The servant, of course, assumes the ordinary 
risks of his employment, such as are reasonably neces- 
sary and incidental to it, including negligence of fel- 
low-servants; andas a general rule, he also assumes 
such extraordinary risks as he may knowingly and 
voluntarily see fit to encounter. But while be may 
cut himself off from any recourse against his master 
if he recklessly rush into danger, he does not stand 
upon thesame footing as his master as respects the 
matter of care in inspecting and investigating the 
risks to which he may be exposed. He hasa right to 
presume that the master will do his duty in this re- 
spect, and therefore when directed by proper author- 
ity to perform certain services, or to perform them in 
a certain place, he will ordinarily be justified in obey- 
ing orders without being chargeable with contributory 
negligence or with the assumption of the risks of so 
doing. Russell v. Minneapolis & St. L. R. Co., 32 
Minn. 230; Hutchinson v. Ry. Co. and Gibson v. Ry. 
Co., supra. But this proposition is ordinarily subject 
to the qualification that he must not rashly or delib- 
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erately expose himself to unnecessary and unreason- 
able risks which he knows and appreciates. And 
here it is important to note a distinction well elucida- 
ted in Russell v. Minneapolis & St. L. Ry. Co., supra, 
that itis one thing tobe aware of defects in the in- 
strumentalities or plan furnished by the master for 
the performance of his services, and another thing to 
know or appreciate the risks resulting or which may 
follow from such defects. The mere fact that the ser- 
vant knows the defects may not charge him with con- 
tributory negligence or the assumption of the risks 
growing out of them. The question is, did he know, 
or ought he to have known, in the exercise of ordinary 
common sense and prudence, that the risks, and not 
merely the defects existed? Cook vy. St. Fuul #. Co. 
Opinion by Berry, J. 

[Decided July 21, 1885.] 


—\—\_>—_—_——_. 


NEW JERSEY SUPREME COURT AB- 
STRACT.* 


CONSTITUTIONAL LAW— RAILROAD CHARTER — 
CHANGING FORM OF PROCEDURE—IMPAIRING CONTRACT 
RIGHTS.—The charter of a railroad company, which 
was irrepealable, gave the company the power to take 
lands by condemnation, and provided for an appeal 
by the land-owner from the award of damages toa 
certain court. Held, that a general statute which 
took away the right to appeal to that court, and gave 
an appeal to another court on the same terms and con- 
ditions, and with the same mode of trial, was not un- 
constitutional. In Rader v. S. E. Road District, 7 
Vroom, 273, the Legislature projected a plan of public 
improvement, and created a special municipal body as 
a corporation to contract for and execute the work 
and make assessments to provide the means of pay- 
ment. This corporation made a contract with a con- 
tractor to perform part of the work. Subsequently 
the Legislature extinguished the original corporation 
and substituted in its place another municipal’ body 
with exactly the same functions and powers, and im- 
posed upon it the obligation to perform the contracts 
of its predecessor. The*‘contractor brought suit on 
his contract against the original corporation, and con- 
tended that the repealing act either impaired the ob- 
ligation of his contract or deprived him of a remedy 
upon it which he had when the contract was made, 
and was therefore unconstitutional and void. This 
court held’otherwise, and decided that the repealing 
act was constitutional; that it was competent for the 
Legislature to change the form and mode of proced- 
ure for the enforcement of the contract, provided that 
no substantial right of the contracting party was im- 
paired. To the same effect is Munday v. Rahway, 14 
Vroom, 338; 8S. C., 15 id. 395. A subscription to the 
stock of a corportvtion is a contract of the subscriber 
with the corporation then existing. D. & A. R. Co. v. 
Irick, 3 Zab. 321. The Legislature does not impair the 
obligation of a contract by limiting or altering the 
modes of proceeding for enforcing it, provided that 
the remedy be not withheld or embarrassed with con- 
ditions or restrictions which impair the value of the 
right. The Legislature may change the remedy, pro- 
vided no substantial right secured by the contract is 
impaired. Tennessee v. Sneed, 96 U. S. 69; South 
Carolina v. Gaillard, 101 id. 433-439; Morawetz Corp., 
§ 448. These principles are applicable to the case in 
hand. The original charter of the company gave the 
land-owner the same right of appeal as the act of 1877 
did, and the right of either party to trial by jury given 
by the charter is retained in the subseqnent act. The 
only change that was made was in the mode of pro- 
cedure —in the forum in which the appeal should be 





*Appearing in 47 N. J. L. Reports. 





tried. Railroad Co. v. Hecht, 95 U. 8S. 168, is a prece- 
dent quite in point. There the company had a char- 
ter which provided that process against the company 
should be served on the president in a particular man- 
ner. A subsequent act provided that process against 
corporations might, in certain contingencies, be served 
on the clerk of the company. The process in the case 
was served on the clerk, and the company contended 
that the service was illegal for the reason that the later 
act impaired the contract in the company’s charter. 
The court held the service to be good, and that a stat- 
ute which prescribed a mode of service on a corpora- 
tion different from that provided for in a charter pre- 
viously granted toa particular company did not im- 
pair the obligation of the contract between such com- 
pany and the State. TheState may, without violating 
this constitutional provision, change the mode of 
taking lands, transfer the duty of assessing the dam- 
ages from one tribunal to another, give a right of ap- 
peal, and extend the time within which claims for 
damages may be made. Pierce Railroads, 541. 
United Companies v. Weldon. Opinion by Depue, J. 

LANDLORD AND TENANT—NUISANCE CREATED BY 
TENANT — LIABILITY OF LANDLORD. — A landlord 
whose tenant during the term has created a nuisance 
on the demised premises will not be liable therefor so 
long as he has no right of entry or power to abate; 
but when the term expires, or the landlord may enter 
and abate the nuisance, he will become liable for its 
continuance, and that liability cannot be evaded by a 
renewal of the lease, though with covenants to repair, 
and without the landlord’s having taken actual pos- 
session. If one create a nuisance on his own premises 
and thus become liable for its erection and also for its 
maintenance, he cannot escape the latter liability of 
demising the premises whereon the nuisance is. This 
was established in the leading case of Rosewell v. 
Prior, 2 Salk. 460; S. C., 1 Ld. Raym. 713. This doc- 
trine has been restated and developed in many cases, 
which have been said to beall reconciled on the propo- 
sition that where the injury is the result of the mis- 
feasance or nonfeasance of the lessor, the party suffer- 
ing damages may sue him. Todd v. Flight, 9 C. B. 
(N. S.) 377. A distinction has been taken between the 
liability of the landlord and that of the tenant, and 
the former has been restricted to that which is a nuis- 
ance in its very essence and nature at the time of let- 
ting, and not something merely capable of being ren- 
dered a nuisance by the tenant. Gandy v. Jubber,5 B. 
& S. 87. But there are cases which affirm the lessor’s 
liability fora nuisance which was a necessary, con- 
templated or probable result of the use of the thing 
leased for the purposes for which it was leased. Fish 
v. Dodge, 4 Den. 311; Rex v. Pedly, 1 Ad. & El. 822; 
House v. Metcalf, 27 Conn. 631; Wood Landl. & Ten. 
§ 639, and cases in notes. Besides the above-cited 
cases, the following illustrate the principle: Nelson v. 
Liverpool Brewing Co., L. R., 2 C. P. D. 311; Staple v. 
Spring, 10 Mass. 72; Saltonstall v. Banker, 8 Gray, 
195; Swords v. Edgar, 59 N. Y. 28; Waggoner v. Jer- 
maine, 3 Den. 306; McCallum v. Hutchison, 7 U. C. 
C. P. 508. The principle was adopted in this State by 
the Court of Errors in Durant v. Palmer, 5 Dutcher, 
544. Iam unable to bring my mind to the conclusion 
that the landlord’s liability in such case wlll be dis- 
charged by reason of his having required the tenant to 
stipulate to keep the demised premises in repair. Such 
a view seems to have been taken in Pretty v. Bick- 
more, L. R., 8 C. P. 401, which case was followed and 
approved in Gwinnell v.Eamer, 10 id. 658. In my judg- 
ment it is impossible to reconcile those cases with the 
principle established by the leading cases or with rea- 
son. For it is absurd to say that one who is liable for 
a continuing nuisance may escape that liability by 
merely taking a contract from another to remedy the 
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nuisance by repairs. The tenant cannot, either by 
reason of his tenancy or by reason of his contract to 
repair, be interposed between the person injured by 
the nuisance and the landlord liable therefor. Shearm. 
& R. Neg., § 502. In Swords v. Edgar, ubi supra, the 
Court of Appeals of New York disapproved of Pretty 
v. Brickmore, and by a unanimous judgment held 
that a lessee’s covenant to repair would not shield the 
lessor from liability. In some cases knowledge on the 
part of the lessorof the existence at the time of the 
demise is held to be an essential element of his liabil- 
ity. Gwinnell v. Eamer, ubi supra; State v. Williams, 
1 Vroom, 102. A different view was expressed by the 
Queen's Bench in Gandy v. Jubber, ubi supra, but as 
the plaintiff in that case upon error in the Exchequer 
Chamber, accepted a stet processus on the recommend- 
ation of the court, the weight of that case may be con- 
sidered lessened. If such knowledge is an essential 
element of the landlord’s liability, the cases of Pretty 
v. Bickmore and Gwinnell v. Eamer may be recon- 
ciled with the other cases. Inthe latter case it ap- 
pears that the lessor demised in ignorance of the de- 
fect. Inthe former case the same ignorance may be 
inferred. Nor do I now perceive how the liability of 
the landlord in such cases will be diminished by the 
fact that he renewed the tenant’s lease without retak- 
ing actual possession. Such a conclusion would be op- 
posed to the principles creating and governing his lia- 
bility. Ifa nuisance is created during a term already 
existing, no liability falls on the landlord pending that 
term, for the reason that he has no legal means of 
abating the nuisance. He cannot enter upon his ten- 
ant’s possession for that purpose, and would be a tres- 
passer if he did so. But when the term expires, his 
right of entry and power to abate at once arise, and 
for that reason a liability commences. If he declines 
to re-enter and abate the nuisance, and relets the 
premises, the liability which arose at the ter- 
mination of the term will be neither dis- 
charged nor evaded. The test of his liability in such 
case is his power to have remedied the wrong. If he 
has, but fails to exercise such power, his liability re- 
mains. The cases seem to be uniform in this view. 
Whalen v. Gloucester, 4 Hun, 24; Rex v. Pedley, ubi 
supra; Rich v. Basterfield, 4 C. B. 783; Clancy v. 
Byrne, 56 N. Y. 129. In Gandy v. Jubber the landlord 
was held liable in case of a tenancy from year to year, 
which he could have terminated by notice, which he 
failed to give. dngwersen v. Rankin. Opinion by 
Magie, J. 


_———_o—_———. 


NEBRASKA SUPREME COURT ABSTRACT. 


EMINENT DOMAIN—OWNERSHIP—ESTOPPEL — RAIL- 
ROAD COMPANY.—A. and B. were in possession of real 
estate, having a title-of record therefor. The rail- 
road company, desiring to construct its road over the 
real estate, applied to them fora grant of the right of 
way, which was refused. It then applied to the county 
judge for the appointment of commissioners to assess 
the damage to the real estate by reason of the appro- 
priation of the necessary right of way, alleging A. and 
B. as the owners, and their refusal to make the grant, 
It was then agreed between the railroad company and 
A. and B. that the Jand might be taken and occupied 
in the construction of the road, and the dam- 
ages settled by a commission to be hereafter appointed. 
The commission was subsequently appointed and 
the damages assessed, from which the railroad com- 
pany appealed. No other person was made a party to 
the proceedings in the District Court, and no other 
person claimed any interest in the land, nor demanded 
the damages. Held, that the railroad company could 
not dispute the ownership of A. and B., norof their 





right to the damages assessed by the commissioners. 





Citing Southard v. Dorrington, 10 Neb. 119; Mills Em‘ 
Domain, 107; 1 Redf. Railways, 239, 240; Reitenbaugh 
v. Chester, etc., R. Co., 21 Penn. St. 100; Rippe v. 
Chicago., etc., R. Co., 23 Minn. 18. Omaha, etc., R. 
Co. vy. Gerrard. Opinion by Reese, J. 

[Decided July 7, 1885.] 

MANDAMUS— INTERVENTION — SETTING ASIDE FOR 
FRAUD.—An alternative writ of mandamus was issued 
to compel the county clerk and board of canvassers of 
G. county to reassemble and canvass the votes of 
said county for county seat. The board at once pro- 
ceeded to canvass the votes as commanded in the writ, 
and made due return thereof. On the return day cer- 
tain citizens of that county asked leave to intervene, 
on the grounds of collusion and fraud between the re- 
lator and defendants. Leave was granted. The rule 
is well settled that in matters of mere public right the 
people are the real purty in interest, and in such cases 
the wrongful refusal of officers to act is no more the 
concern of one citizen than another. People v. Col- 
lins, 19 Wend. 56; County of Pike v. State, 11 IIl. 202; 
King v. Commissioners, 1 Term R. 146; Moses Mand. 
197, 198. Insuch cases it is sufficient for the relator to 
show that he is a citizen, and as such interested in the 
execution of the laws. State v. Stearns, 11 Neb. 104; 
State v. Peacock, 15 id. 442; Hall v. People, 57 Ill. 313; 
State v. Judge, 7 Iowa, 202; Hamilton v. State, 3 Ind. 
458; People v. Halsey, 37 N. Y. 348; State v. Shrop- 
shire, 4 Neb. 413. And if any citizen may initiate pro- 
ceedings to secure the enforcement of the laws, where 
the decision upon the relation might affect every citi- 
zen in the county, any other citizen certainly has the 
right to show to the court any fact which would defeat 
the action. .This would have been so had an order to 
show cause been made, instead of issuing an alterna- 
tive writ; and the fact that the writ was issued does 
not prevent the court from receiving such an applica- 
tion, showing that the writ was issued under a mis- 
taken statement of facts. We therefore hold that the 
application to intervene was properly made. Second, 
it istompetent for acourt, granting even a peremp- 
tory writ of mandamus, to set it aside if it was ob- 
tained by fraud, fulse representations, or concealment 
of material facts on the part of the relator. Everitt v. 
People, 1 Caines, 8; People vy. Everitt, Cole & C. Cas. 
149. The rule is well settled that a judgment obtained 
through fraud, accident, or mistake will, ina proper 
case, be set aside. Truly v. Wanzer, 5 How. 141; 
Davis v. Tileston, 6 id. 114; Hendrickson v. Hinckley, 
17 id. 443; Ocean Ins. Co. v. Fields, 2 Story, 59; Robin- 
son v. Wheeler, 51 N. H. 384; Wingate v. Haywood, 40 
id. 437; Emerson y. Udall, 13 Vt. 477; Gainty v. Rus- 
sell, 40 Conn. 450; Dobson vy. Pearce, 12 N. Y. 156; 
Munn vy. Worrall, 16 Barb. 221; Foster v. Wood, 6 
Johns. Ch. 87; Tomkins vy. Tomkins, 11 N. J. Eq. 512; 
Wistar v. McManes, 54 Penn. St. 318; Webster v. Skip- 
with, 26 Miss. 341; Humphries v. Bartee, 10 Smedes & 
M. 282; Pelham v. Moreland, 11 Ark. 442; Nelson v. 
Rockwell, 14 Il. 375; How v. Mortell. 28 id. 479; New 
Orleans y. Morris, 3 Woods, 103; Smith v. McLain, 11 
W. Va. 654; Shields v. McClung, 6 id. 79; Crim v. 
Handley, 94 U. S. 652; Pom. Eq., § 1364, and cases 
cited. State v. Matley. Opinion by Maxwell, J. 
[Decided July 7, 1885.] 


—$——$—— 


NOTES. 





It seems there is a Chinese Law Review published at 
St. Louis. At any rate the Southern Law Times speaks 
of the Amelican Law Review. 


The Zaw Journal says: ‘*Montagu Chambers was 
old enough to have obtained a commission in the 
Grenadier Guards the year before the battle of Water- 
Well, did he get it? 


loo.”’ 
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CURRENT TOPICS. 





HE Bar Association of the city of New York 
held its first fall meeting on Tuesday evening 
of last week. Mr. James C. Carter occupied the 
chair. The expected usual October report against 
the Civil Code was not made. Mr. David Dudley 
Field moved that the report of last October, which 
was received but not adopted, be made the special 
order for the next stated meeting. The chairman 
ruled the motion out of order, inasmuch as the re- 
port had been received and action upon it ended. 
Mr. Field then presented two resolutions, and 
moved that they be made the special order of busi- 
ness for the next stated meeting. This motion was 
carried by a great majority. The resolutions were 
as follows: Ztesolved, That in the opinion of this as- 
sociation the laws should be reduced, so far as pos- 
sible, into the form of a statute. Resolved, That 
the law of real property, and the law of personal 
property, and the law of commercial contracts, can 
be reduced into the form of a statute. Mr. Field 
further moved the following resolution: Resolved, 
That a committee of five be appointed to report, as 
soon as practicable, whether the present delay and 
uncertainty in judicial administration in the city of 
New York can be lessened, and if so, by what 
means. Mr. Field stated that the subject had at- 
tracted the attention of other associations, and 
thought it would be beneficial to have the matter 
investigated. The resolution was carried unani- 
mously, and the president was designated to ap- 
point the committee. 


If the courts go on at the present rate we shall 
certainly have to open a distinct department of hu- 
morous cases in this journal. We thought the 
Texas sheep case of last week was extremely amus- 
ing, but this week we have a Kansas bull case that 
crowds it hard. The humor seems just now to run 
in the direction of the animal kingdom. In Maier 
v. Randolph, 33 Kans. 340, where a master instructed 
his servant to go to a certain place at a certain time 
and kill a beef, and the servant went to such a place 
at such a time, and finding no animal there except 
plaintiff's bull, killed the bull, skinned him, dressed 
him, and hung his carcass up in the slaughter-house 
as a beef, honestly attempting to carry out his mas- 
ter’s orders, held, that the master is liable. The 
court said: ‘‘ A ‘beef,’ according to Webster’s Dic- 
tionary, may be either a bull, a cow, or an ox.” 
But it was not in proof that the servant had con- 
sulted Webster or knew the definition. At any 
rate he made a bull of it. There was an interesting 
question of evidence. To enhance damages the 


plaintiff introduced in evidence a book issued by 
private individuals as an advertisement of animals 
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which they had for sale, containing what purported 
to be a pedigree of the bull in question, and show- 
ing that he was of a highly respectable family — 
came over with the conqueror, or with all the old 
furniture in the ‘‘ Mayflower,” or something like 
that. This was held error; it was mere hearsay; 
but it was probably much more truthful than the 
pedigrees of most of our alleged first families. The 
case demonstrates the danger of having too faithful 
and literal a servant, destitute of imagination, and 
the necessity of foreseeing contingencies and pro- 
viding against them. 


The case of Bohannon vy. State, Nebraska Supreme 
Court, reported in another column, is not exactly 
funny, but it is one of a grim humor. The defend- 
ant, convicted of murder in the second degree, 
punishable with imprisonment, appealed, got a new 
trial, and was convicted of murder in the second de- 
gree, punishable with death. Held, that he must 
hang. If he asks for a new trial he must take all 
the chances and risks. This seems to be right. It 
is hardly fair that he should have a new trial only 
so far as it is advantageous to him. He is put in 
statu quo by the award of the new trial, and must 
take the chances of the result being better or worse 
for him. A petition for commutation would appeal 
strongly to the executive clemency, but the law is 
clear enough, 


The recent death of Emory A. Storrs, of Chicago, 
deserves more than a passing notice. He was one 
of the brightest wits and cleverest advocates in this 
country, and one of the best political and occasional 
speakers. He had the salt of good sense in an ex- 
traordinary measure. The Central Law Journal 
says: ‘‘He belonged to a brilliant galaxy of men, 
of which Erskine and Grattan in the old world, and 
Choate, Prentiss and Ingersoll in the new, are the 
most conspicuous types.” We think he cannot 
fairly be ranked with Erskine and Choate, the two 
greatest advocates, in our opinion, that the two 
worlds have ever known. Nor was he so phenome- 
nal a sky-flyer as Prentiss. But it is hard on him 
to class him with Ingersoll. It seems to us he was 
nearer like Mat. Carpenter than any of these. He 
was a native of our State, and was only fifty-one 
years old. We are sorry that one of his latest pro- 
fessional acts was to defend the polygamists. 


We commented, ante, 203, on the case of Avery v 
Avery, 33 Kans, 1, holding that it is ‘‘extreme cru-’ 
elty ” justifying a divorce, for a husband to accuse 
his wife of unchastity. The Nevada court now 
outdo the Kansas court, and hold the same conduct 
to justify a divorce in favor of the husband. Really 
this doctrine of extreme cruelty is reduced to a 
dangerous absurdity. See Kelly v. Kelly, 18 Nev. 
49, 


An address recently delivered before the Law 
Department of the University of Pennsylvania, by 
the Hon. John B. McPherson, on Trial by Jury in 





Civil Cases, was a very thoughtful and well ex- 
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pressed utterance in favor of the present system. 
The speaker said: ‘‘In my own experience —if I 
may take the stand —an unjust verdict is the rare 
exception, and by an unjust verdict I now mean 
one technically so, one against the decided weight 
of evidence, or in defiance of the rules laid down 
by the court. Can any lawyer bear a different tes- 
timony? Look over the records in any district, and 
remembering the power and steady tendency of 
courts to set asidea finding they think wrong, count 
up the instances in which that power has been used. 
Miscarriages of justice, when they do occur, not 
only shock the sense of those who know the facts, 
but are surprising also, and in the surprise they 
cause is found some further evidence that such oc- 
currences ure rare.’ Of the impolicy of substitut- 
ing the judge for the jury he said: ‘I need not say 
again that judges would often tend, in finding facts 
to classify the cases, set them in groups, and thus 
overlook the little differences which yet are some- 
times vital. I suggest now the dangers arising 
from an honest twist of character, from stubborn 
opinions, from eccentric attitudes of mind, and ask 
you to consider how hard a strain would come in 
any case in which these were involved. A strain 
upon the evidence I mean, no doubt in many in- 
stances unconscious, but still a real and a danger- 
ous strain. How strong would be temptation to fit 
the facts to preconceived opinion, to give the vic- 
tory to a cherished thought, to pave the way for 
triumph long delayed. To my own mind this ar- 
gument is final against the merger of the jury in 
the judge. Where there is little question about the 
facts, I see no danger, but rather much convenience 
in committing the whole matter to one mind, but 
wherever there is room for serious doubt, either about 
the facts‘ directly sworn to, or about other relevant 
facts to be inferred therefrom, I am persuaded that 
a judge should never solve the doubt. Especially, I 
think, where inferences must be drawn. A subtle 
mind may draw what inference it will, and draw it 
with much seeming, or indeed much actual fairness, 
The affairs of men are so complex, so intertwined, 
their motives are so mixed, their actions look so dif- 
ferent from different points of view, that one may 
tell a dozen stories, all probable and all conflicting, 
but resting on the same few facts. It is not wise to 
let the judge declare what facts are indicated by the 
facts in proof, when he must also say what conse- 
quence shall follow. Better a jury many times, and 
better if its real defects. were greater, than put the 
courts in such a place of danger. To do so is to 
press unfairly upon honest, but still human minds, 
to make the effort to be just, a constant, weary 
strain, to slay with your own hands your own be- 
lief in right, impersonal decision, and substitute 
for trial an unworthy struggle to find or make or 
strengthen some leaning in the judge.” 





NOTES OF CASES. 


N Gwynn v. Duffield, lowa Supreme Court, Sept. 
23, 1885, 24 N. W. Rep. 523, it was held that 





where two men are engaged in business together as 
apothecaries, and one of them makes a gift of what 
he supposes to be extract of dandelion, but which 
is in reality belladonna, to a customer or acquaint- 
ance, the firm will not be responsible for any injury 
resulting therefrom. Also that where a person 
goes with a prescription to an apothecary’s to have 
the medicine called for put up, and the apothecary 
makes a mistake in the drug he puts up, and thus 
leads such person to believe the jar from which the 
drug was taken contained the drug he wanted, and 
proceeded to help himself to a dose of the same, he 
thereby becomes a trespasser, and the apothecary is 
liable only for willful acts. On the latter point the 
court said: ‘‘The plaintiff testified, in effect, that 
he took the drug under the permission of §S. B. 
Duffield. The latter denied that he gave such per- 
mission. If he is to be believed, the plaintiff was a 
trespasser; and if a trespasser he cannot be allowed 
to set up his own ignorance and say that he relied 
upon §. B. Duffield’s knowledge, and was misled by 
his mistake. The instruction precluded the consid 

eration of the defendants’ theory of the case, which 
was supported by evidence that the jury might have 
believed. That a person trespassing upon the prop- 
erty of another cannot recover for an injury sus- 
tained through the negligence of the owner in re- 
spect to such property, unless the negligence was 
wanton, or evinced an indifference to the safety of 
others, appears to us to be well settled. Bush v. 

Brainard, 1 Cow. 78; Baltimore, ete., R. Oo. v. 
Schwindling, 101 Penn. St. 258; Gillespie v. Me- 
Gowan, 100 id. 144; S. C., 45 Am. Rep. 365; Mor- 
rissey v. Eastern R. Co., 126 Mass. 377; 8. C., 30 
Am. Rep. 686; Hargreaves v. Deacon, 25 Mich. 1; 
Severy v. Nickerson, 120 Mass. 306; 8. C., 21 Am. 
Rep. 514; O'Keefe v. Chicago, R. I. & P. R. Co., 82 
Iowa, 467; Vanhorn v. Burlington, C. R. & N. Ry. 
Co., 63 id. 67. In Parker v. Portland Pub. Co., 69 
Me. 173; 8. C., 31 Am. Rep. 262, it was held that 
even a licensee could not recover.”” Beck, C. J., dis- 
senting, said: ‘‘ The Circuit Court failed to present 
the theory of the defense, so far as it is based upon 
the claim that plaintiff was trespassing upon the 
property of defendants when he took the poison. 
There is a satisfactory answer to this objection 
based upon this ground. In my opinion there is no 
evidence whatever tending to support the allega- 
tion of defendant’s answer to the effect that de- 
fendant was a trespasser, or guilty of wrong in 
taking the poison. The plaintiff in his evidence 
declares that he tuok it upon the explicit direction 
of defendants. The defendant who had the tran- 
saction with plaintiff testifies, substantially, that 
plaintiff came to defendant’s store and asked for 
dandelion, After some conversation as to price 
and quantity of the drug desired by plaintiff, the 
defendant proceeded to put up belladonna instead of 
dandelion. While the poison was being put up 
plaintiff took from the jar whence defendant had 
taken the drug a dose. No assent thereto was given 
by defendant, nor did he object. He testifies that 
he saw plaintiff taking the drug from the jar, and 
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that nothing was said by either party. Surely it 
cannot be said that plaintiff, according to defend- 
ant’s own testimony, was guilty of a trespass, or 
what the law would eonsider a wrong. The de- 
fendants kept the drug for sale. Plaintiff served 
himself instead of asking defendants to serve him, 
and took the identical drug which defendants had 
indicated to be the medicine he wanted. But it is 
said that he took what he had not purchased. This 
is not correct. He had bargained for a specified 
quantity, and while that was being put up took a 
small quantity in addition thereto. Here clearly 
arose an implied promise to pay for what he took, 
if it was worth any thing. ‘The transaction was, in 
fact, a sale of the dose taken by plaintiff. It cannot 
be claimed that upon the facts of the case defend- 
ants could have sustained an action aguinst plaint- 
iff for a trespass, or for wrongful taking, or could 
have successfully prosecuted him for a theft. Such 
proceedings, if attempted, would not have been suc- 
cessful, and no greater success ought to attend de- 
fendants’ endeavor to escape liability for their neg- 
ligence on the ground of the trespass or wrong of 
plaintiff in serving himself to a poison which de- 
fendants had indicated to be the medicine which 
he desired to take. It may not be a usual thing 
for the patrons of a drug store, or of a mercantile 
establishment, to ‘‘help themselves” to drugs or 
goods. But 1 am quite sure that the transaction, 
as disclosed by the evidence of defendant and the 
undisputed facts of the case, was not and cannot be 
considered a trespass or wrong upon the part of the 
plaintiff. It is not disputed that the plaintiff and 
defendants lived in the same village, and were ac- 
quaintances of more or less intimacy, and that 
plaintiff had before made purchases of defendants 
of dandelion, and that the .act of plaintiff was not 
at the time treated by defendants as an unusual or 
improper thing. The most that can be said of it is 
that plaintiff's acts exhibited a degree of familiarity 
which is not uncommon among acquaintances.” 
The case is reported on the first trial in 61 Iowa, 64; 
8. C., 47 Am. Rep. 802. 


In Hanawalt v. State, Wisconsin Supreme Court, 
Sept. 22, 1885, 24 N. W. Rep. 489, held, that in bas- 
tardy proceedings the bastard child may not be exhib- 
ited to the jury for the purpose of showing, by its 
likeness to defendant, that it is his child. The court 
said: ‘*Upon the question of the propriety of ex- 
hibiting the child to the jury as evidence in cases 
involving its paternity, the decisions of the courts 
are not in harmony. In North Carolina the Su- 
preme Court of that State held that such exhibi- 
tions may properly be made. See Stute v. Wood- 
ruff, 67 N. C. 89; State v. Britt, 78 id. 489; War- 
lick v. White, 76 id. 175; and State v. Bowles, 7 Jones 
(N. C.), 579. The same was held by the Supreme 
Court of Iowa in State v. Smith, 54 Iowa, 104; 8. C., 
37 Am. Rep. 192. In this last case the child was 
over two years old; but in the case of State v. Dan- 
forth, 48 Iowa, 438; 8, C,, 30 Am. Rep. 387, the 








same court held it was improper to exhibit to the 
jury a child only three months old. In Hddy v. Gray, 
4 Allen, 435; Jones v. Jones, 45 Md. 144; Keniston 
v. Rowe, 16 Me. 38, the court hold that testimony of 
witnesses that the child looks like or resembles in 
appearance the person charged to be the father is 
not admissible, and in Reitz v. State, 33 Ind. 187, 
and Risk v. State, 19 id. 152, it was held error to 
allow the prosecution to give the child in evidence 
so that the jury might compare it with the defend- 
ant who was present in court. In the Douglas case 
Lord Mansfield is reported as saying: ‘I have al- 
ways considered likeness as an argument of a 
child’s being the son of a parent; and the rather as 
the distinction between individuals in the human 
species is more discernible than in other animals, 
A man may survey ten thousand people before he 
sees two faces perfectly alike, and in an army of a 
hundred thousand men every one may be known 
from another. If there should be a likeness of fea- 
ture, there may be a discriminancy of voice, a dif- 
ference in the gestures, the smile, and various other 
things, whereas a family likeness runs generally 
through all these, for in every thing there is a re- 
semblance, as of features, size, attitude and action.’ 
This language attributed to Lord Mansfield is taken 
from Wills on Circumstantial Evidence, p. 123. This 
author, on the next page, says that in a Scotch case, 
when the question was who was the father of a cer- 
tain woman, an allegation that she had a strong re- 
semblance in the features of the face to one of the 
tenants of the alleged father was held not to be 
relevant as being too mucha matter of fancy and 
of opinion to form a material article of evidence. 
In the case of Jones v. Jones, supra, the learned 
judge who wrote the opinion refers to the language 
used by Lord Mansfield in the Douglas case, and 
disapproves of it as authority, and thinks it has not 
been followed as a precedent in the English courts, 
and he quotes with approval the language of Jus- 
tice Heath in the case of Day v. Day, decided in 
1797, in which the learned judge stated to the jury 
‘that resemblance is frequently exceedingly fanci- 
ful, and he therefore cautioned the jury as to the 
manner of considering such evidence.’ The learned 
judge in the case of Jones v. Jones, supra, in disap- 
proving of the language used by Lord Mansfield, 
says: ‘We all know that nothing is more notional 
in the great majority of cases. What is taken asa 
resemblance by one is not perceived by another 
with equal knowledge of the parties between whom 
the resemblance is supposed to exist.’ It should be 
remembered that in the Douglas case, and the Mary- 
land case, the question of parentage was as to a per- 
son who was full grown. So that if there is any 


thing certain in family likeness it would be fully 
developed, and if in any case such claimed likeness 
could be considered by a jury in determining the 
question of parentage, it would be in a case of that 
kind. In the case of Jones v. Jones the court seemed 
to be of the opinion that ‘when the parties are be- 
fore the jury, and they can make the comparison for 
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themselves, whatever resemblance is discovered may 
be a circumstance, in connection with others, to be 
considered.’ In any case this kind of evidence is 
inherently unsatisfactory, as it is a matter of gen- 
eral knowledge that different persons, with equal 
opportunities of observation, will arrive at different 
conclusions, even in the case of mature persons, 
where a family likeness will be fully developed if 
there be any. And when applied to the immature 
child its worthlessness as evidence to establish the 
fact of parentage is greatly enhanced, and is of too 
vague, uncertain and fanciful a nature to be sub- 
mitted to the consideration of a jury. The learned 
author of Beck’s Medical Jurisprudence says: ‘It 
has been suggested that the resemblance of a child 
to the supposed father might aid in deciding doubt- 
ful cases. This however is a very uncertain source 
of reliance. We daily observe the most striking 
differences in physical traits between parent and 
child, while individuals born in different parts of 
the globe have been mistaken for each other. And 
even as to malformations, although some remarka- 
ble resemblances in this respect have been noticed 
between father and child, yet we should act un- 
wisely in relying too much on them. There is how- 
ever a circumstance connected with this, which 
when present, should certainly defeat the presump- 
tion that the husband or paramour is the father of 
the child, and that is when the appearance of the 
child evidently proves that its father must have 
been of a different race from the husband or para- 
mour, as when a mulatto is born of a white woman 
whose husband is also white, or of a black woman 
whose husband is a negro.’ In a case where the 
question of race is concerned the child may be ex- 
hibited for the purpose of showing that it is or is 
not of the race of its alleged father. Warlick v. 
White, 76 N.C. 175. In a case like the one at 
bar we think no exhibition should be made.” It 
was also held error to allow the counsel to call the 
attention of the jury to the resemblance of the 
child’s ears to those of the defendant. 


COMMON SENSE AND LEGISLATION. 





ROM time to time we read in the newspapers 
that the Legislature of this or that State has 
adjourned with very little in the way of law-mak- 
ing to show for its labors, and for the money spent 
by the State upon the session. Although such 
statements usually mean, without doubt, that the 
Legislatures in question have done but little good 
work, it is to be feared that the people are learn- 
ing but slowly to understand how heavy is the bur- 
den of bad laws imposed by the blind following of 
the principle that any law which does any good, 
even the protection of Micky Brannigan’s errant 
swine from the ravening locomotive, is a good law. 
To many people would not the statement that a 
Legislature had accomplished little mean that the 
volume containing the laws passed at the session 





was not quite up to the standard of thickness? 
This is accepted too often as the measure of the 
efficiency of our Legislatures. At least it is certain 
that the people do not regard with general disfavor 
the annual crop of thousands of ill-digested, hap- 
hazard laws, else our legislators would have been 
forced to curb their passion for the singular amuse- 
ment of making statutes in one year in order that 
they may have something to amend or to repeal the 
next. 

If some merciful dispensation should prevent for 
six years the passing by the State Legislatures of 
any laws except the necessary appropriation bills, 
the good people of the United States would be- 
come aware that they had been suffering from a 
plague of statutes. 

It is true that the establishing of biennial sessions 
of the Legislatures of some States, and the restric- 
tion by constitutional amendment of the power to 
make local statutes in others, show the beginnings 
of popular discontent with our methods of legislat- 
ing. But these beginnings are so small as not to 
promise any great improvement in the near future, 

How irrational are the ways of our law-makers, 
can be appreciated only through a little special 
study. This study leads speedily to the amazing 
conclusion that the greatest evils created and per- 
petuated by our State Legislatures seem to be the 
result of blind disregard of the dictates of com- 
mon sense. I say seem to be, because ways have 
been found to induce statesmen in Albany and 
other capitals to vote for laws which they would 
not accept as the measure of their allowance of that 
fine, old, much-vaunted Anglo-Saxon quality. 

No legal nor technical training of any kind, but 
only a little of that common sense is needed to 
understand the reasons and the force of the follow- 
ing axioms: 

1. The work of drafting laws is, of all the works 
of the human intellect, the one needing and deserv- 
ing the most searching study and the most minute 
care. This opinion may be held without the belief 
that law-making is the highest work. For at best, 
the difficulty of applying written law is so great 
that an amount of care, which would be excessive 
in almost any other undertaking, would be but 
gross carelessness in the drafting of statutes. 

2. Every new statute is a distinct evil, in as far 
as it increases the volume of written law, and so 
tends to complicate that law. A new statute which 
seems to be quite isolated may prove, in application, 
to have an important effect upon old laws, Anda 
statute repealed is not consigned to oblivion. In- 
asmuch as it was at one time a live law, it may have 
an important influence upon affairs long after its 
repeal. 

3. Every change in statute by way of amending 
or repealing is a distinct evil, in as far as it makes 
the law of to-day different from that of yesterday, 
and tends to make the law uncertain, and to 
qualify or to nullify the decisions of the courts 
upon the statutes, It is not then enough that a 
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proposed law is is good in itself; it must be good 
enough to outweigh the evils inseparable from its 
passage. Even the correction of a long-established 
abuse may produce greater evils than the abuse 
itself. 

4. Statutes should be made as general as possi- 
ble in scope. It is unreasonable and unphilosophi- 
cal beyond expression to make a separate statute 
for one town or county upon a subject common to 
all parts of the State. 

5. It is useless and absurd to attempt to make 
the language of a statute cover in precise words all 
the points and the cases to which it may apply. 
Such an attempt usually results in omissions; and 
no allowance is made for the changed conditions of 
life to which it may become necessary to apply the 
statutes. The evident effort to include every thing 
in the words of the law will give force to the argu- 
ment that what is omitted from the express terms 
does not come within the statute, although the case 
as to which this argument is advanced is one which 
would have been included beyond question under a 
general wording. 

Other important axioms might be adduced. These 
five have been suggested immediately by a perusal 
of the laws passed by the New York Legislature 
this year 

That Legislature, it is commonly said, was the 
most corrupt that ever misrepresented the people of 
this State. Yet see what it accomplished! The 
laws of the session are contained in a volume of 
1016 numbered pages, of which 930 are filled with 
the text of the 560 statutes. The following synopsis 
of the contents of this volume has been made after a 
superficial reading. Doubtless closer study would 
change most of the numbers somewhat, but for 
the purpose of giving a general idea of the charac- 
ter of the contents of the volume they may be ac- 
cepted as correct. 


Synopsis or THE Laws oF NEw York, PAssED AT 
THE 108TH Sessron, 1885. 


1. Total number of laws...... pxemmwnce sreksns ovcce OOO 
2. Pages covered by lawS.......sccccsesecs ikidahon Se 

3. Acts amending existing laws (except acts 

amending codes or the consolidation act of 
1882), as shown by the index ..... ......... wee 147 
4. Acts amended once, as shown by the index.... 166 
5. Acts amended twice, as shown by the index... 9 

6. Acts amended three times, as shown by the 
RR d6cnscisusscanctease Mpandensnesieaemens 2 

7. Acts amending the consolidation act of 1882, 
as shown by the index....... eereccces 18 

8. Sections of the consolidation act of "4882 
amended, as shown by the index........ -eeee 66 

9. Acts amending Code of Civil Procedure, as 
Miner: et We WG din n dcciseceacacsncccassas 12 

10. Sections of Code of Civil Procedure amended, 
as shown by the index... .....ccccscccssccece 19 

ll. Acts amending Code of Criminal Procedure, as 
Sees Her SI OE a 0s. 000s cincccnsansionne 2 

12. Sections of Code of Criminal Procedure 
amended, as shown by the index ............ 2 

13. Acts amending Penal Code, as shown by the 
UE ig dcp cnes ike thebncwdaresiactsadbakhbaabe 3 


14. Sections of Penal Code “amended, as shown by 
the imdek... 2. cccccccccsccccesccccesccccccse 8 





15. Acts expressly repealing former acts, as shown 
Wi Cae Men 6i.o 30:0 50cckdecenencesnased socege: Te 
16. Acts expressly repealed, as shown by the index, 57 
Two of the acts in the volume contain general re- 
pealing clauses, applicable to specified classes of law. 
17. Sections of the consolidation act of 1882 re- 
pealed, as shown by the index..............+. 2 
18. Acts of general application within the State 
(one being temporary in application)......... 106 


19. Acts by which the State grauts or releases real 
CORDED iva n:6i0.05000046006> senkenebeseenamhes Shee 25 
20. Acts appropriating public money, as shown by 
CRD TOE cnsscisecaccsnse ebeecscece sassbsgen - 56 
21. Acts imposing State taxes............. osaceeunees Hm 
22. Acts relating to government or administration 
in cities, and improperly local in scope..... -. 80 
23. Similar acts relating to counties................ 30 
24. Similar acts relating to towns........... ssceas Oe 
25. Similar acts relating to villages................. 47 
26. Similar act relating to city and county..... sae: oe 
27. Similar acts relating to towns and counties..... 4 
28. Similar acts relating to towns and villages..... 2 
29. Acts properly local im scope.........eeeeeeeesee 6 
30. Acts (not included in any other class) improp- 
erly local in scope.......eeseeeee sarah acienul - 
81. Acts relating to specific private corporations... 63 
82. Acts temporary in effect...........0.eeeeeeceee . 4 
33. Acts to make legal official acts of State, county, 
city, town and village officers....... ixbenihenr ae 
34. Acts not in any of the foregoing classes (for ex- 


ample, acts relating to the Erie canal, to the 
State armories, to the State asylums, etc.)... 58 


It will be understood that many acts are included 
in more than one of these classes. But no act has 
been counted in two classes obviously inconsistent. 

A little study of these figures will suggest many 
things to the intelligent citizen. They need no 


‘long commentary. Knowing that change is the 


law of life in all systems of jurisprudence, no less 
than in all things else, he still must stand astounded 
at the instability of our laws as it is revealed in 
this synopsis. That all the axioms given above are 
violated again and again seems to be obvious. The 
synopsis alone however will not show the violations 
of the axioms numbered one and five. That these 
two axioms were disregarded in many instances in 
the drafting of the acts in this volume wili ap- 
pear only upon a perusal of its contents. An ex- 
ample of the disregarding of the axiom numbered 
five will be found in section two of chapter 176, in 
which we read: ‘‘The term ‘food’ as used in this 
act shall include every article of food or drink by 
man, including teas, coffees, and spirituous, fer- 
mented and malt liquors.” To any one familiar 
with the problems of construction presented by 
statutes, it is evident that here is a typical case of 
the uncertainty which men of law can always find 
in an attempt to elucidate a broad definition by the 
introduction of explanatory particulars. Ingenious 
counsel could make probably a fight more or less 
strong upon the point that soda water or ginger- 
pop was not within the terms of the definition — 
a contention which could not be attempted if the 
definition ended with the word “man.” As this par- 
ticular act is penal, providing for the punishment 
of persons adulterating food or drink, the danger 
that the intention of the Legislature would be de- 
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feated would be increased by the necessity of con- 


struing the statute strictly. 

The following memorandum of the titles of a 
few of the acts included in the synopsis, in the 
classes bearing corresponding numbers, may serve 
to explain further the classification : 

18. **Chap. 8. An act to prevent persons from 
unlawfully using or bearing the badge of the Grand 
Army of the Republic of this State.” 

‘Chap. 160. An act to provide for changing the 
site of county buildings.” 

‘Chap. 431. An act relating to the property of 
extinct or disbanded Congregational churches and 
societies.” 

22, 23, 24 and 25. ‘‘Chap. 20. An act to author- 
ize the common council of the city of Oswego to 
borrow money, and to raise by tax upon the real 
and personal property of said city in the year 
eighteen hundred and eighty-five, a sum sufficient 
to repay the same.” 

‘Chap. 149. An act to provide for the further 
removal and disposal of the sewage discharge of 
the village of Gerategs Springs, and to raise money 
for that purpose.” 

‘Chap. 299. An act to establish a police or pen- 
sion fund for the city of Albany.” 

30. The finest specimen in this class is an act 
covering three pages, entitled: 

‘*Chap. 72. An act to amend chapter two hun- 
dred and seven of the laws of eighteen hundred 
and eighty-four, entitled ‘An act to regulate the 
practice of pharmacy, the licensing of persons to 
carry on such practice, and the sale of poisons, in 
the county of Erie.’” The act amended covers 
nearly six pages. Why the good people of the 
county of Erie should have nine pages of legisla- 
tive antidote not accorded to the other citizens of 
the State, the Legislature in its wisdom knows. 
Perhaps the air of Erie county induces great sus- 
ceptibility to poisons; or perhaps the pharmacists of 
that county are peculiarly vicious or careless. 

‘*Chap. 130. An act to prevent the deposit of 
carrion, offal or dead animals, or any matter or ma- 
terial injurious to health, or to navigation in the 
navigable waters of the St. Lawrence river within 
the jurisdiction of the State of New York.” 

It is interesting to observe that twenty chapters 
of the Laws of 1884 are amended by the Laws of 
1885. 

The Laws of 1885 contain twenty-five chapters 
amending expressly ninety sections of the three 
Codes, and the Consolidation Act of 1882. 

They contain six chapters, filling nearly nine 
pages, relating exclusively to matters in the village 
of Saratoga Springs, which ought to be regulated 
by general provisions of law. 

Under the head ‘‘ Legislature” in chapter 240— 
the general appropriation bill— is appropriated the 
sum of $373,000—a part of the cost of this vol- 
ume of laws. 

In the preparation of the above synopsis, all pre- 
sumptions have been made 1n favor of the propriety 
of acts. If an act is such that it can be called, 


with any show of reason, general in its scope, it 
has been placed in class 18. No act has been 
classed improperly local unless it bears that charac- 
ter upon its face. This seems to be more liberal 
treatment than our legislators deserve, the natural 
presumptions as to ring-law passed by them being 
that it is faulty or improper in one way or another 
— faulty and improper in one way and another. 
James W. Pryor. 


—_——__._____—. 
PARTNERSHIP REAL ESTATE. 
III. 





Since completing the foregoing article the writer has 
discovered a very recent authority which is perhaps 
the most important case on the subject of partnership 
realestate. It is Page v. Thomas, decided by the Ohio 
Supreme Court and reported in volume 1 of Western 
Reporter at page 21. The material facts are as fol- 
lows: Smithand Bartlit were partners. They pur- 
chased with partnership funds and for partnership 
purposes, certain real estate which was used in the 
partnership business. The legal title to the property 
was in the two partners as tevants in common. Dur- 
ing that time one Page had recovered two judgments 
against both Bartlit and Smith and others, but those 
judgments were upon claims existing against them 
individually and not as partners. Subsequently one 
Thomas recovered a judgment against the two part- 
ners ona partnership liability; and the contest was 
between Page and Thomas to determine whose claim 
should have priority of payment out of the real estate. 
The court assumed in deciding the case that the note 
upou which the partnership judgment in favor of 
Thomas was obtained was the commencement of the 
firm’s liability to Thomas. This was given after both 
of the Page judgments had been recovered. The court 
said: ‘*‘ Wethen have acase wherein the statutory 
liens antedate the partnership liability to Thomas, and 
the question is, which has priority? At the time these 
statutory liens attached, the partnership wasa going 
concern, and so continued until March 16, 1876, when 
it terminated with the death of John F. Bartlit, at 
which time it was insolvent, the assets being insuffi- 
cient to pay the partnership liabilities. * * * Coun- 
sel for Page concede that if Thomas’ claim antedated 
his (Page’s ) liens, the former would be entitled to 
priority, but they claim that a subsequent partnership 
liability during the continuance of the firm cannot 
have such priority. 

“Though there are other questions in the case on 
which we think the court below did not err, we have 
reserved this single question for report. 

‘“*Upon the general question of the equities of part- 
nership and individual creditors, nothing need be 
said, as the rule is too well settled to admit of discus- 
sion, that in case of the insolvency of the partner- 
ship, its assets must first be applied to the satisfaction 
of partnership liabilities, and while the individual in- 
terest of each partner is liable to seizure upon execu- 
tion by his separate creditors, yet that each partner 
holds his interest in the joint property subject to a 
trust for the partnership creditors and the claims of 
his several copartners, so that the beneficial interest 
of each is his residuary share after the partnership ac- 
counts are all settled, and the rights of parties inter 
sese adjusted. The levy or lien acquired by the sepa- 
rate creditor only holds this beneficial interest. The 
statutory liens of Page, acquired in 1871 and 1875, 
reached this beneficial interest only, subject to the 
trust stated. Had Page at those dates commenced 
actions to ascertain that interest aud to have it sub- 
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jected to the payment of his judgments, the residuum 
after winding up the partnership, if he then had the 
right to wind it up, would have been the share of Bart- 
lit and Smith in said lot, after all partnership claims 
were settled. 

He did not do this, but permitted the partnership to 
continue, subject to all the hazards of the business 
and to allthe prospectsof gain by reason of its con- 
tinuance. Until the mutual relations of the partners 
aud the trust incident thereto are lawfully terminated, 
the property is subject to the rights of partners and 
their creditors, to have the same devoted to its uses. 
In the case at bar, this relation was terminated by the 
death of Bartlit in 1876. 

In the meantime the partnership liability to Thomas 
was incurred; Page’s lien therefore was alien upon 
the legal title of property held in trust for other pur- 
poses than to pay the individual debts of the joint 
owners. Whether those debts had their origin before 
the date of his liens, or afterward, while the property 
was being used and held to carry out the object of the 
trust, is immaterial, as the beneficial interests of the 
separate partners is only that which remains at the 
termination of the trust and after all partnership 
liabilities are adjusted. The trust being of a continu- 
ing nature, this beneficial interest cannot be deter- 
mined until the trust is determined. Neither partner 
has any distinct interest that he can call his, individu- 
ally, until that beneficial interest is ascertained, anda 
separate creditor, by statutory lien or by seizure, can 
acquire no greater interest than the partner has. 

We hold therefore that the lien of the Page judg- 
ments is subordinate to the equity of Thomas to sub- 
ject the partnership assets to the payment of his part- 
nership claim, although it may have accrued since 
said liens attached.’’ 

Guy C. H. Cor.iss. 


—_—___——_ 


NEGOTIABLE INSTRUMENT—INDORSER TAKING 
SECURITY—WAIVER OF DEMAND AND 
NOTICE. 


RHODE ISLAND SUPREME COURT, JUNE 13, 1885. 
WHITTIER V. COLLINS. 

In Rhode Island the indorser of a promissory note, by tak- 
ing security from the maker, does not waive demand 
upon the maker and notice of non-payment. If after the 
time for demand and notice has passed, the indorser of a 
promissory note merely requests the holder not to press 
the note against the maker, he does not thereby waive de- 
mand and notice * 


| gocncganetrsaetg petition for anew trial. 
ion states the puint. 


The opin- 


Warren R. Perce, for plaintiff. 


James C. Collins and Walter H. Barney, for defend- 
ant. 


Stiness, J. Petition for new trial in a suit against 
an indorser of promissory notes upon the ground that 
erroneous instructions were given to the jury. It was 
admitted at the trial that there was no legal demand 
and notice, but it was claimed that this was waived by 
the fact that the defendant stated to the plaintiff, 
when the loans were, negotiated, that he helda bill of 
sale of certain property belonging to the maker of the 
notes to protect him as indorser of said notes. The 
defendant denied tbat he had security, and that he so 
stated, but requested the court to charge, that the 
mere holding of security by him to secure him as in- 
dorser would not be equivalent to a waiver of demand 





* See 3 Am. Rep. 669; 35 id. 308. 





and notice. This the presiding judge refused, but in- 
structed the jury that if the defendant held security, 
ample to cover his liability as indorser, of which his 
statement to that effect to the plaintiff would be evi- 
dence, then legal demand and notice of the dishonor 
of the notes were unnecessary. The defendant ex- 
cepted. 

It cannot be denied that there isauthority, both in 
text-books and in decided cases, for the instruction 
that was given. Judge Story, in his work on Promis- 
sory Notes (7th ed.), § 281, gives among the excuses for 
non-presentment, ‘‘ The receiving of security by the 
indorser before or at the time of the maturity of the 
note as an indemnity or payment thereof. In such a 
case, if the security or indemnity be a full security or 
indemnity for the amount of the note, it is plain that 
the indorser can receive no damage from the want of a 
due presentment.” A similar statement is made in 
3 Kent Com. (12th ed.) *113,and the same cases are cited 
as authority in both books. It will be seen however, 
upon examination, that the cases can hardly be re- 
garded as authority for the statements of the dis- 
tinguished writers. The doctrine seemsto have had 
its origin in Corney v. Da Costa, 1 Esp. 302, a decision 
at nisi prius. An insolvent had made a composition 
with his creditwrs, but to avoid the expense of acon- 
veyance to trustees, it was agreed that he should give 
his notes, indorsed by the defendant, the latter taking 
a trausfer ofthe debtor’s property to the amount of 
the composition. Presumably the transfer covered 
the entire property of the debtor, although this is not 
stated, but the decision seems to rest upon the fact of 
a primary undertaking and liability on the part of the 
defendant, by reason of his agreement with the cred- 
itors, rather than upon his liability as asecured in- 
dorser. Indeed he is not referred to as an indorser by 
thecourt. He seems to have been treated as a joint 
maker in fact, though an indorser inform. The case 
therefore is far from supporting the proposition which 
is quoted above. Martel v. T'ureaud’s Estate, 6 Mart. 
(N.S., La.) 118, is a case of similar character. The 
earliest and most frequently quoted case in the coun- 
try is that of Bond v. Farnham, 5 Mass. 170, which was 
a typical case of another class. The point decided 
was that when an indorser takes for his indemnity all 
of the maker's property, thereby putting it out of his 
power to pay the note, he stands in the shoes of the 
maker, upon whom a demand would be fruitless, anda 
waiver of notice is consequently implied. Itis to be 
noted in this case that the waiver is emphatically 
stated to depend upon the transfer of the whole of the 
maker's estate and not simply upon the fact that he 
received security. To exactly the same point are Me- 
chanics’ Bank of N.Y. v. Griswold, 7 Wend. 165; Perry 
v. Green, 19 N. J. L. 61; Duvall v. Farmers’ Bank of 
Maryland, 9 Gill & J.31; Watkins v. Crouch & Co., 5 
Leigh, 522. 

In Andrews v. Boyd, 3 Metc. 434, the indorser was 
held liable upon an express agreement; in Prentiss v. 
Danielson, 5 Conn. 175, it was held that indemnity 
given for other notes did not apply tothe one in suit, 
and hence the indorser was not liable; in Holman v. 
Whiting, 19 Ala. 703, it was determined that the in- 
dorser was not indemnified and not liable. ° Lewis v. 
Kramer, 3 Md. 265, held that ‘‘receiving a sum less 
than the amountof the note will not necessarily oper- 
ate as a waiver,”’ but that it might be recovered by the 
holder against the indorser as money had and received 
to the holder’s use, pro tanto, in discharge o° the note. 
While there are numerous dicta, in these cases, to the 
effect that any taking of security is a waiver of de- 
mand and notice, the cases themselves do not decide, 
nor even support the proposition. 

The cases of Mead v. Small, 2 Me. 207, and Develing v. 
Ferris, 18 Ohio, 170, do however directly support it; 
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but the former cites only Bond v. Farnham, and the 
latter, the same case with Mead v. Small and Mechan- 
ics’ Bank of N. Y.v. Griswold, supra. The founda- 
tion then of these cases is Bond v. Farnham, which, as 
before stated, stands upon a different ground and sup- 
ports a different principle. 

On the other hand, the question before us has arisen 
in many cases which have expressly decided that the 
receipt of security is not a waiver of demand and no- 
tice. Kramer v. Sandford, 4 Watts & Serg. 328; Wil- 
son v. Senier, 14 Wis. 380; Denny v. Palmer, 5 Ired. 
610; Seacord v. Miller, 13 N. Y. 55; Zollandv. Turner, 
10 Conn. 308; Woodman v. Eastman, 10 N. H. 359; 
Moses v. Ela, 43 id. 557; Creamer v. Perry, 17 Pick. 332; 
Haskell vy. Boardman, 8 Allen, 38. 

We think the weight of authority is with these cases. 
Wealso think that they are correct in principle. The 
general rule of an indorser’s liability is so well undcr- 
stood in commercial circles, that no exception should 
be engrafted upon it whichis notrequired by reason 
or necessity. Indorsements of negotiable paper have 
become such a necessary part of business affairs that 
the rules relating to them should be as simple and 
stable as possible. If they should be hedged about 
with unreasonable, or unnecessary exceptions, the 
plain man would become bewildered, and the law, in- 
stead of showing a straight path of conduct, would en- 
tangle him in a thicket of unexpected liabilities. Why 
should the receipt of security make an exception to 
the rule that an indorser is entitled to notice of non- 
payment? In taking security he has practically said 
to the maker, “I will hold this to indemnify me in 
case I become liable to pay your note.’’ Why should 
it be said that he thereby becomes liable to pay it? This 
would change his contract and charaeter from that of 
an indorser to that of surety orjoint maker. If he has 
received funds forthe express purpose of paying the 
note, or if he has taken the whole of the maker's 
property for security, reasons for holding him liable 
have been stated; but those reasons do not apply ina 
case like the one before us. The indorser’s liability at 
the outset was contingent;to guard against the con- 
tingent liability he took security; we do not see how 
the liability thereby became absolute. Itis said that 
the reason for the rule requiring notice to indorsers is 
to enable them to proceed at once to collect from the 
maker and thus to secure themselves; that if the in- 
dorser is secured, he can lose nothing, and the reason 
for the rule failing, the rule itself does not apply. But 
this does not follow. An indorser, receiving no notice 
of non-payment, may think the note is paid; or may be 
wrongly informed that itis paid, and surrender the 
security, only to learn later, if this were the doctrine, 
that he has waived notice and is still liable without his 
security. Again, the security he supposed to be good 
may prove to be worthless. Moreoverif the fact that 
the indorser would eventually lose nothing is to affect 
his liability, the solvency of the maker, from whom 
the indorser could eventually recover, might be shown, 
with equal reason, asa ground to hold the indorser 
liable. The liability of the indorser is not dependent 
upon his ultimate loss or reimbursement, but upon the 
rules of mercantile law, and hence it does not depend 
upon the fact of security or nosecurity. This has been 
well stated by Professor Parsons: ‘‘The answer to 
the objection that the whole object in requiring no- 
tice is attained as soon as the indorsee is indemnified 
is, in our opinion, that whatever may have been its 
effect in the gradual formation of the law, the require- 
ment of notice has at last settled down intoa strict 
technical right, and an appeal to original reasons has 
become less frequent and less influential.” 

We think that the instruction given in this case, 
upon this point, was erroneous. 

It is also set forth in this case, that the court erred 





in refusing to allow the defendant to prove that the 
rate of interest charged was exorbitant, in order to 
enable him to claim an unconscionable contract as in 
Brown v. Hall, 14 R. I. 249. But this case does not 
fall within the principle upon which Brown v. Hall 
was decided. The parties to this note were competent 
to contract, and it does not appear that there was any 
fraud or oppression or any advantage taken of a con- 
fidential relation. The testimony was therefore prop- 
erly excluded. 

The third ground of error alleged is the instruction 
tothe jury that requests by the defendant to the 
plaintiff for forbearance in demanding payment of the 
note, whether before or after maturity, would amount 
toa waiver of notice. It isnot clear from the record, 
whether the request related to the legal demand at 
maturity, or whether it was a mere request to forbear 
demanding payment for awhile, after maturity. If 
the plaintiff was induced to omit the legal demand by 
the defendant’s request, of course she would thereby 
waive notice of demand and non-payment; but if it 
was a simple request, after the time for demand and 
notice had expired, not to press the maker of the note, 
the plaintiff still being at liberty to bring suit, if she 
chose, we do not think that such a request would 
amount toa waiver by the defendant. 

Petition granted. 

[See Sheldon v. Horton, 3 Am. Rep. 669; Wright v. 
Andrews, 35 id. 308.—Ep.] 


—_—_>___—__ 


CRIMINAL LAW—MURDER—VERDICT OF GUILTY 
OF LOWER DEGREE—NEW TRIAL. 


NEBRASKA SUPREME COURT, SEPTEMBER 3, 1885. 


BoHANAN VY. STATE.* 

Where, on a trial for murder, the defendant is found guilty 
of alower degree of homicide than the highest degree 
charged in the indictment, and on his motion a new trial 
is granted, the effect of granting a new trial is to set 
aside the whole verdict and leave the case for retrial 
upon the same issues as upon the first trial. 


RROR from Otoe county. The opinion states the 
facts. 


O. P. Mason and C. E. Magoon, for plaintiff. 


Altorney-General J. C. Watson and W. R. Kelley, for 
defendant. 


Reese, J. The plaintiffin error was indicted by the 
grand jury of the February term, 1882, of the District 
Court of Lancaster. There was but one count in 
the indictment. The crime charged was murder 
in the first degree. A trial was had at the following 
(May) term of court, which resulted in a conviction of 
murder in the second degree. Plaintiff in error then 
brought the cause into the Supreme Court, where the 
judgment of the District Court was reversed, and a 
new trial ordered. See Bohanan v. Slate, 15 Neb. 209. 
A change of venue was then taken, by which the place 
of trial was removed from Lancaster county to Otoe 
county. On the second trial the jury found him guilty 
of murder in the first degree. A motion fora new 
trial was made and overruled, and the court imposed 
upon him the penalty of death. He now prosecutes 
error in this court. 

Prior to the commencement of the last trial, the 
plaintiff in error filed in the District Court a plea of 
former acquittal of the charge of murder in the first 
degree. This plea contained a recital of the facts of 
the previous trial on the same indictments, and the 


*S. C., 24 N. W. Rep. 390. 
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conviction thereon of murder in the second degree, 
and his sentence to the penitentiary for life. To this 
plea the State made answer, alleging that the plea 
ought not to be sustained for the reason that on de- 
fendant’s own motion the verdict and judgment were 
set aside, and a new trial granted. Plaintiff in error 
demurred to this answer. The demurrer was over- 
ruled. The plea was held bad, and the first trial held 
not a bar to the prosecution for murder in the first 
degree, as charged in the indictment. During the 
progress of the trial plaintiff in error requested the 
court to instruct the jury as follows: ‘ (10) If the 
jury find from the evidence that at the May term, 1882, 
of the District Court of Lancaster county, in the State 
of Nebraska, the defendant was tried upon the same 
indictment upon which he is now being prosecuted, 
and upon such trial was found guilty of murder in the 
second degree, and judgment was rendered against 
him upon such finding, then as a matter of law, the 
jury in this case cannot find the defendant guilty of 
murderin the first degree.’’ The court refused to 
give this instruction, but instructed the jury as fol- 
lows upon that question: ‘‘(11) Youshould not be in- 
fluenced in the least by any thing thatany other jury 
may have done.”’ To the refusal to give the first above 
quoted instruction, and to the giving of the second, 
plaintiff in error excepted. 

By the foregoing it will be seen that the question 
here presented is whether or not the verdict of the 
jury on the first trial, finding plaintiff in error guilty 
of murder in the second degree, is such an acquittal of 
the crime of murder in the first degree as would pro- 
tect and shield plaintiff in error from the danger of a 
conviction of the higher crime on the second trial, the 
verdict and judgment having been set aside upon his 
own motion and request. The question here presented 
is a2 new one in this State, and is one of great import- 
ance. The question is not new,in the sense of its 
never having been decided in other States; but un- 
fortunately the decisions of courts of last resort in 
other States upon the question here presented have 
not been uniform. The doctrine contended for by 
plaintiff in error has, toa greater or less extent, been 
declared by the Supreme Courts of Virginia, Califor- 
nia, Tennessee, Illinois, Michigan, Iowa, Mississippi, 
Wisconsin, Indiana, Alabama, Texas, Missouri, and 
Arkansas. Itis not deemed necessary to notice the 
decisions of all those States, as some of them are sim- 
ply dicta, and some are in cases dissimilar to the one 
at bar; but we will notice the reasoning in what we 
deem the leading cases upon the subject. 

In People vy. Gilmore, 4 Cal. 376, the accused was in- 
dicted for murder. Upon trial the jury rendered a 
verdict of guilty of manslaughter, which was set aside 
on the prisoner’s motion, and a new trial ordered. On 
the second arraignment he pleaded a former acquittal. 
Chief Justice Murray, in writing the opinion of the 
court, which at that time (1854) consisted of himself 
and Mr. Justice Haydenfeldt, argues the question at 
some length and with ability, but tothe mind of the 
writer his deductions are not conclusive. From the 
opinion I quote, as his first proposition, as follows: 
“A conviction for manslaughter is anacquittal of the 
charge of murder, and the verdict, though general in 
its terms, must, by legal operation, amount to an ac- 
quittal of every higher offense charged in the indict- 
ment than the particular one of which the prisoner is 
found guilty. The reason is obvious. If such were 
not the case, the party, after undergoing punishment 
for manslaughter, might be arraigned and tried again 
for murder, notwithstanding he had been compelled 
to answer to the charge upon the first trial, and the 
jury had passed upon the same.’’ This is undoubtedly 
correct, so long as the verdict of the jury is allowed to 
stand. It must be conceded, that until the accused 





himself procures the cancellation of the verdict, the 
judgment must be a complete protection against an- 
other prosecution for the same crime. So also would be 
a verdict of not guilty. But where the prisoner, upon 
his own motion, procures a verdict to be set aside, the 
rule should be otherwise. In support of his conclu- 
sion the learned writer cites Hurt v. State, 25 Miss. 378, 
and quotes as follows: ‘‘The jury in such a case, in 
contemplation of law, render two verdicts. The one 
acquitting him of the higher crime, the other convict- 
ing him of the inferior.”” * * * 

Itis quite difficult for us to adopt this proposition. 
The verdict in such case must be an entirety. The 
prisoner stands charged with the unlawful killing of 
the deceased. He is either guilty or not guilty. If 
found guilty, itis the next duty of the jury to ascer- 
tain the magnitude ofthis guilt. When that is done 
the verdict of guilty is returned, with a finding as to 
the grade of that guilt. At the time this decision was 
made, the Criminal Code of California contained the 
following section: ‘“‘A new trial isa re-examination 
of the issue in the same court before another jury 
after verdict has been given. It places the parties in 
the same position asif no trial had been had. All 
the testimony must be produced anew, and the 
former verdict cannot be used or referred to, either 
in evidence or in argument.” This section was 
not deemed sufficient to justify the court in putting 
the prisoner upon his trial for murder, but the court 
combats the power of the Legislature to enact such a 
law by the following: ‘The Constitution of the State 
has provided that ‘no person shall be subject to be 
twice put in jeopardy for the same offense.’ Now if I 
am right that a conviction for manslaughter is an ac- 
quittal for murder, it must follow that any law that 
would compel a party to be retried for murder in order 
to escape the minor offense, thereby putting the party 
in jeopardy, is in conflict with this provision of the 
Constitution.’”’ Thus the learned judge in the discus- 
sion of the case goes beyond the rulings of any of the 
other courts. 

The Supreme Courts of Kansas, Indiana, Kentucky, 
North Carolina, and others have not hesitated to fol- 
low such laws and apply the principle to capital cases. 
And in California, ina recent decision, the Supreme 
Court has, in the mind of the writer, fully overruled 
the holding in People v. Gilmore. 

{n /eople v. Keefer, 3 Pac. Rep. 818, it is held that 
“ona plea of former conviction under an indictment 
for murder, the fact that defendant was convicted of 
murder in the second degree will not bea bar to a con- 
viction of murder in the first degree on a retrial.”’ It 
is insisted that this decision was made under a pro- 
vision of the statute enacted in 1874, which is as fol- 
lows: ‘‘ The granting of a new trial places the parties 
in the same position asif no trial bad been had. All 
the testimony must be produced anew, and the former 
verdict cannot be used or referred to, either in evi- 
dence or in argument, or be pleaded in bar of any con- 
viction which might have been had under the indict- 
ment.’’ It will be observed that in essence this section 
does not vary materially from the one in force at the 
time of the decision in Jeoplev. Gilmore. It can do 
little more than to place the parties in the same posi- 
tion ‘fas if no trial had been had,” as provided in the 
first act. But it is worthy of notice that a careful ex- 
amination of the opinion in /eople v. Keefer fails to 
disclose any reference to the act of 1874. The decision, 
by a unanimous court, is based entirely upon another 
section of the Criminal Code, which was passed in 
1856, which divided the crime of murder into two de- 
grees, the first and second. The section, as amended 
April 19, 1856, is as follows: ‘‘ Malice shall be implied 
when no considerable provocation, or when all the 
circumstances of the killing show an abandoned and 
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malignant heart. All murder which shall be perpetra- 
ted by means of poison, or lying in wait, torture, or 
by any other kind of willful, deliberate, and premedi- 
tated killing, or which shall be committed in the per- 
petration, or attempt to perpetrate, any arson, 
rape, robbery, or burglary, shall be deemed mur- 
der of the first degree, and all other kinds of 
murder shall be deemed murder of the second de- 
gree; and the jury before whom any person indicted 
for murder shall be tried shall, if they find such per- 
son guilty thereof, designate by their verdict whether 
it be murder of the first or second degree; but if such 
person shall be convicted on confession in open court, 
the court shall proceed by examination of witnesses 
to determine the degree of the crime, and give sen- 
tence accordingly. Every person convicted of murder 
of the first degree shall suffer death, and every person 
convicted of murder of the second degree shall suffer 
imprisonment in the State prison fora term not less 
than ten years, and which may extend to life.” 

The court, in the opinion by Judge McKinstry, uses 
the following language: ‘‘The indictment charges the 
crime of murder, and the defendant was not acquitted 
of murder by the first verdict. In dividing the crime 
of murder into two degrees, the Legislature recognized 
the fact that some murders, comprehended within the 
same general definition, are ofa less cruel and aggra- 
vated character than others, and deserving of less 
punishment. It did not attempt to define the crime 
of murder anew, but only to draw certain lines of dis- 
tinction by reference to which the jury might deter- 
mine, in a particular case, whether the crime deserved 
the extreme penalty of the law, ora less severe pun- 
ishment. People v. Haun, 44 Cal. 98; People v. Doyell, 
48 id. 94. After the act of 1856, which divided the 
crime into murder of the first and second degrees, 
murder remained, and it still remains, the unlawfu] 
killing of ahuman being with malice aforethought. 
Penal Code, 187, 188. The malice may be express or 
implied; the express intent to kill, or to commit one 
of the named felonies, may be affirmatively estab- 
lished ; or the killing being proved, the malice may be 
implied; but in either case the crime is murder. The 
fact that a severer penalty is to be imposed in one case 
than the other does not change the effect of a previous 
conviction, and the defendant, who on his own mo- 
tion, secures a new trial subjects himself toa retria] 
on the charge of murder, whetber the first verdict was 
guilty of murder of the first or of the second degree. 
Atthe second trial he may, if the evidence justify 
such verdict, be found guilty of murder of the first 
degree.”’ 

It will be observed that the provisions of the 
amended act of 1856 are very similar to the provisions 
of sections 3, 4, and 489 of the Criminal Code of Ne- 
braska, except that murder in the second degree is not 
specifically described. The sections above referred to 
are as follows: Section 3. “If any person shall pur- 
posely, and of deliberate and premeditated malice, or 
in the perpetration, or attempt fo perpetrate, any 
rape, arson, robbery, or burglary, or by administering 
poison, or causing the same to be done, kill another; 
or if any person by willful and corrupt perjury, or by 
subornation of the same, shall purposely procure the 
conviction and execution of any innocent person, 
every person so offending shall be deemed guilty of 
murder in the first degree, and upon conviction 
thereof, shall suffer death.”” Section 4. “If any per- 


son shall purposely and maliciously, but without de. 
liberation and premeditation, kill another, every such 
person shall be deemed guilty of murder in the second 
degree; and on conviction thereof, shall be imprisoned 
in the penitentiary not less than ten years, or during 
life, in the discretion of the court.” 


Section 489. 





‘That in all trials for murder, the jury before whom 
such trial is had, if they find the prisoner guilty 
thereof, shall ascertain in their verdict whether it be 
murder in the first or second degree, or manslaughter; 
and if such person be convicted by confession in open 
court, the court shall proceed, by examination of wit- 
nesses in open court, to determine the degree of the 
crime, and shall pronounce sentence accordingly.” 

By section 19 of the act of California passed in 1850, 
and which, so far as we are able to ascertain, still re- 
mains upon the statute books of that State, murder is 
defined to be *“‘the unlawful killing of a human being 
with malice aforethought, either express or implied. 
* * #7 

In Baldwin v. State, 12 Neb. 61, the then Chief Jus- 
tice Maxwell, in delivering the opinion of the court, 
in referring to the indictment, which charged in sep- 
arate counts the crime of murder in the first degree, 
says: ‘There is but one offense charged in the indict- 
ment in this case, viz., the unlawfal killing of Allen J. 
Yokum.”’ If therefore there is but one offense charged 
in the indictment in the case at bar,the unlawful killing 
of James Cook, it would seem that the adjudications 
of the State of California may well be said to sustain 
the action of the trial court in placing the plaintiff in 
error upon his trial for murder in the first degree. 

In People v. Haun, 44 Cal. 96, the Supreme Court, by 
Judge Belcher, in speaking of the division of the 
crime of murder into two degrees, says: ‘In making 
this division the Legislature recognized the fact that 
some murders, comprehended within the general de- 
finition, are of aless cruel and aggravated character 
than others, and therefore deserving of less punish- 
ment. It also recognized the fact that some murders 
of the less aggravated class are deserving of less pun- 
ishment than others of the same class, and it accord- 
ingly provided that murders of the second degree 
should be punished by terms of imprisonment depend- 
ing for their length upon the circumstances of each 
particular case. I[nall this however the Legislature 
did not intend to say that murder of the second de- 
gree should be any thing less or other than murder. 
It did not, indeed, attempt to define murder anew, 
but only to draw certain lines of distinction by which 
it might be told in a particular case whether the crime 
was of such acruel and aggravated character as to de- 
serve the extreme penalty of the law, or of a less ag- 
gravated character, deserving a less severe punish- 
ment.’’ The same doctrine is held in Beople v. Foren, 
25 Cal. 361. 

In Brennan v. feople, 15 Ill. 511, and in Barnett v. 
People, 54 id. 325, the Supreme Court of that State have 
held that a defendant cannot upona second trial be 
tried for a degree above that forwhich he was con- 
victed upon the first. 

In Barnett v. People the court simply follows Bren- 
nan v. Feople, without argument or criticism. The 
decision in the latter case is based upon the cases 
of Slaughter v. State,6 Humph. 410; Morris v. State, 
8Smedes & M. 762; and Hurt v. State, 25 Miss. 378. 

In Slaughter v. State the plaintiff in error was in- 
dicted for murder in the first degree, and upon trial 
was found not guilty of murder as charged in the bill 
of indictment, but they “find bim guilty of voluntary 
manslaughter in manner and form as charged in the 
indictment.’’ On his motion a new trial was granted. 
At a subsequent term he filed a plea of former acquit- 
tal, setting out the proceedings and verdict of the 
jury. He contended that he was entitled to his dis- 
charge, and that he could not be tried for any crime 
under that indictment. The trial court held other- 
wise and put him upon trial for manslaughter. Error 
was taken to the Supreme Court, and it was held that 
the trial court decided correctly. The question as to 
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whether the plaintiff in error could have been con- 
victed of a higher crime than manslaughter was in no 
sense before the court. Yet it is said that if he had 
been tried for murder, it would have been erroneous. 
It is quite probable that the finding of ‘‘not guilty of 
murder’’ by the verdict would make no difference as 
to the power of the court tu put the accused upon his 
trial on the whole indictment; yet the court refers to 
it as a verdict of acquittal. 

Morris v. State, 8 Smedes & M. 762, was a case where 
the defendant was put upon trial under an indictment 
containing four counts: (1) With the forgery of a 
bank-note of the Bank of the State of North 
Carolina; (2) with uttering and publishing as true 
a forged bank-note of the Bank of the State of 
North Carolina; (3) with having in his possession 
certain forged bank-notes of the Bank of the 
State of North Carolina, with the intent to utter the 
same. The fourth was similar to the third. The ver- 
dict of the jury was “‘guiltyas charged in the second, 
third, and fourth counts.’’ The verdict was objected 
to as imperfect because there was no express finding 
upon the first count. The cause was taken to the 
Supreme Court (Mississippi), where the verdict was 
held good; but the cause was reversed for error occur- 
ring in the introduction of testimony. The judgment 
of reversal provided that the new trial should be con- 
fined to the second, third, and fourth counts, the 
plaintiff in error having been acquitted upon the first 
count. It will thus be seen that the question in the 
case at bar was not before that court for two reasons: 
First, the question did not arise in the case; second, 
each count in the indictment was for a separate and 
distinct offense,and not for different grades or degrees 
of the same offense. The case of Hurt v. State, 25 Miss. 
378, was one in which the plaintiff in error had been 
indicted for murder. He filed certain pleas in abute- 
ment, alleging the illegal organization of the grand 
jury which found the indictment. These pleas were 
overruled by the court, and he was put upon trial, 
which resulted in a verdict of guilty of manslaughter 
in the third degree. His motion fora new trial being 
overruled, he alleged error in the Supreme Court, and 
a new trial was granted upon the ground that the flea 
in abatement should have been sustained. The judg- 
ment of the trial court was reversed, the court hold- 
ing that its judgment of reversal should extend no 
further than to relieve him as against the verdict 
against him (manslaughter). As a new indictment 
would have to be found, and asa prosecution for the 
crime of manslaughter was barred by the statute of 
limitations, the prisoner was, upon his motion, dis- 
charged. The reasoning of the court in this case seems 
to be based upon the acknowledged and conceded fact 
that if a party charged with murder and convicted of 
manslaughter seeks no relief from the judgment of 
conviction, but allows it to stand unreversed, 4nd in 
full force, he cannot, after serving his term of im- 
prisonment, be again prosecuted for murder. This is 
most certainly true. If the judgment stands unim- 
peached, it is the final judgment of the case, and of 
course will stand as a protection to the party con- 
victed. From this the court concludes that the other 
proposition must follow, viz., that if the jury con- 
victs of a lower grade of the same crime, that convic- 
tion is necessarily an acquittal of the higher grade, 
and that acquittal must stand forall time, notwith- 
standing the verdict and judgment of conviction may 
be set aside; that the jury, in contemplation of law, 
renders two verdicts, one acquitting of the higher 
crime, and the other convicting him of the lower; and 
that the verdict is not an entirety. 

Upon this theory we think that case, as wellas Bren- 
nan v. People, rests. And indeed the same may be 





said of State v. Martin, 30 Wis. 216; State v. Belden, 33 





id. 120; Jones v. State, 13 Tex. 184. These latter cases 
are exhaustive and well written, and were it not that 
they all seem to be founded upon what seems to us to 
be a false basis, we could well follow them. The case 
of Johnson vy. State, 29 Ark. 31, is a full digest of all 
the cases so holding, and adopting the same reason, 
holds withthem. It is beyond the comprehension of 
the writer to say that the character of au act may be 
finally and forever decided upon and adjudicated, 
while the fact of the act itself is left untouched. Thus 
a person is indicted for murder in the first degree 
under the laws of Nebraska. Upon trial he is found 
guilty of murder in the second degree. So long as 
that verdict and the judgment stand unreversed, there 
is an adjudication that the act or erime was commit- 
ted, and also fixing the character or quality of the act. 
Now itis very clear and easily understood that this 
judgment and verdict will protect the accused from 
another prosecution. But suppose a new trial is 
granted. Thereis no adjudication that any person 
has been killed, nor that any crime has been commit- 
ted. But it is said there is an adjudication that if the 
deceased was killed by the prisoner, it was not done 
of deliberate and premeditated malice. It is contended 
that such a verdict is severable; that there are, in con- 
templation of law, two verdicts; one of guilty of mur- 
der in the second degree, which has been set aside; 
and one of not guilty of murder in the first degree 
which, by virtue of the constitutional provisions in 
the Federal and State Constitutions, must stand. 
This theory is also built upon what is considered the 
difference between an adjudication and having been 
once in jeopardy. It is true that this distinction does 
exist to some extent, but yet if the first verdict is 
worth any thing toa prisoner, it must be upon the 
theory that be has been acquitted in so far as the 
criminal quality of the act of killing is eoncerned, but 
no further. 

In Hurley v. State, 6 Ohio, 400, it is decided that the 
simple verdict of a jury is not a sufficient acquittal to 
entitle a defendant to its protection, but that, to be of 
any force, there must be a judgment on the verdict; 
citing 2 Hale P. C. 243. 

By the statute of this State a new trial, after a ver- 
dict of conviction, may be granted on the application 
of the defendant for certain reasons which are set out 
in the act. See § 490, Crim. Code. A new trial 
is defined to be a re-examination of an issue of fact. 
Bouv. Law Dict. It is a retrial of the facts of the 
case. 

In Zaleski v. Clark, 45 Conn. 401, Judge Loomis, in 
writing the opinion of the court, says: ‘It is believed 
that it always has been used in the sense of a complete 
retrial of the cause, except in certain instances ’’ men- 
tioned by him. What else can aretrial be than a re- 
examination of the facts in the same case. The prin- 
cipal case in which it has been held, in the absence of a 
statute to that effect, that a defendant can be retried 
upon the whole indictment is State v. Behimer, 20 Ohio 
St. 572. In fact the Supreme Court of Ohio have uni- 
formly so held. 

In Hurley v. State, supra, it is decided that ‘‘a ver- 
dict in either a civil or criminal case must be consid- 
ereded an entire thing.” 

In Lesslie v. State, 18 Ohio St. 390, the plaintiff in er- 
ror was indicted for murder in the first degree. The 
indictment contained three counts, but each alleging 
and charging the same offense in the same degree. On 
the first trial he was found ‘guilty of murder in the 
first degree as charged in the first count of the indict- 
ment.’’ Upon his motion a new trial was granted, and 
upon the second trial he was found “guilty of man- 
slaughter as charged in the third count of the indict- 
ment, and not guilty as charged in the first and sec- 
ond counts of said indictment.’’ Lesslie then moved 
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the court to discharge him, for the reason that on the 
first trial he was found guilty of murder in the first 
degree as charged in the first count of the indictment, 
and not guilty as charged in the second and third 
counts, and that upon the second trial he was found 
not gnilty upon the first and second counts of the in- 
dictment, and guilty of manslaughter upon the third 
count, and that the verdict of manslaughter was irreg- 
ular, illegal and void. The motion was overruled, he 
was sentenced to the penitentiary, and took error to 
the Supreme Court. The conviction was affirmed. In 
discussing the question of the entirety of the verdict, 
Judge White, who wrote the opinion, says: ‘‘ Where 
the indictment, though consisting of several counts, is 
founded upon a single transaction, the verdict is a unit 
and lays the foundation but for a single judgment. A 
verdict of guilty upon one of the counts, and of not 
guilty upon the others, is followed by the same legal 
consequences as a verdict of guilty upon all the 
counts; and when in either case the verdict is set 
aside and a new trial granted onthe defendant’s mo- 
tion, the case is opened for a retrial upon the counts 
upon which he was acquitted as well as those upon 
which he was convicted.” 

But where the several counts of an indictment are 
for separate, distinct offenses, the rule would of 
course be different, and it was so held in the case un- 
der consideration. The court says further: ‘‘ We 
think the principle contended for properly lies where 
there is a conviction and an acquittal on different 
counts for separate and distinct offenses, or where 
part of the defendants are acquitted and part con- 
victed of the same offense; but where all the counts 
are for the same offense and are raised merely to meet 
the proof, it has no just application.”” The ruling in 
this case was followed in Jarvis v. State,19 Ohio St. 
oso. 

In the case of State v. Behimer, supra, White, J., in 
writing the opinion of the court, thus states the ques- 
tion for decision: ‘*The question for decision there- 
fore is whether the legal effect of granting a new trial 
was to set aside the whole verdict, and leave the case 
for retrial upon the same issues on which it was first 
tried, or whether the retrial was properly limited by 
the court to the degree of homicide of which the de- 
fendant had been found guilty, and to the inferior de- 
gree of manslaughter.’’ The question is discussed at 
considerable length, and with a good deal of logic and 
reason, and it was finally held that the defendant, in 
the prosecution, could be put upon a second trial 
upon the whole of the indictmert, the same as though 
there had been no previous trial and verdict. Inthe 
course of the opinion the learned judge makes use of 
the following language: ‘‘ But the effect of setting 
aside tne verdict finding the defendant guilty was to 
leave at issue and undetermined the fact of the homi- 
cide; also the fact whether the defendant committed 
it. if one was committed. The legal presumption on 
his plea of not guilty was of innocence; andthe _ bur- 
den was on the State to prove every essential fact. 
The only effect therefore that could be given to so 
much of the verdict as acquitted the defendant of 
murder in the first degree, after the rest of it had been 
set aside, would be to regard it as finding the qualities 
of an act while the fact of the existence of the act was 
undetermined. This would be a verdict to the effect 
that if the defendant committed the homicide he did 
it without deliberate and premeditated malice. There 
can be no legal determination of the character 
of the malice of a defendant in respect to a 
homicide which he is not found to have committed; 
or rather of which under his plea he is in law presumed 
to be innocent.”” Upon the question of the entirety of 
the verdict it issaid: ‘‘But upon mature considera- 
tion we are of opinion that the verdict is severable 








only when there isa conviction oran acquittal on differ- 
ent counts for separate and distinct offenses, or where 
there are several defendants; but that where there is 
but one defendant, and in fact but one defense, the 
verdict is entire.’ The cause was taken to the Su- 
preme Court upon the exception of the State’s attor- 
ney, and the decision could in no way affect the rights 
of the defendant in the prosecution; but the rule of 
law was stated by the court as follows: “ Where, on a 
trial for murder, the defendant is found guilty of a 
lower degree of homicide than the highest degree 
charged in the indictment, and on his motion a new 
trial is granted, the effect of granting a new trial is to 
set aside the whole verdict and leave the case for re- 
trial upon the same issues as upon the first trial.” 

It must be conceded that in point of numbers this 
decision seems to be against the weight of authority; 
but it is apparently founded upon reason, and upon 
the advanced idea of American jurisprudence. Thatit 
is just, it seems to us, cannot be questioned. That it is 
necessary for the protection of the law-abiding citizen 
is equally clear; and the fact that many of the States 
have incorporated a provision to that effect in their 
criminal laws gives weight and force to the statement. 
This decision was made in the year 1870. The crimi- 
nal law of the State of Ohio was adopted by the Leg- 
islature of this State in 1873, almost bodily, and by the 
one act entitled ‘‘An act to establish a Criminal Code,” 
passed March 4 of that year. By it the entire crimi- 
nal law of that State was substantially transferred to 
the statute books of Nebraska, and in which was the 
law governing new trials. 

In Franklin v. Kelley, 2 Neb. 104, Mason, C. J., in 
writing the opinion of the court, says: “The rule is 
well settled that when a Legislature re-enacts a stat- 
ute upon which a construction has been placed, it does 
so with the construction annexed; ”’ citing a number 
of cases; in addition to which we cite 2 Bish. Crim. 
Law, § 900. and note from Com. v. Hartnett, 3 Gray, 
450. While it may be true that the Ohio decisions 
cannot with strictness be said to be a construction of 
any statute, yet they are a construction of that part of 
the Criminal Code which gives to the courts of the 
State the power to grant new trials, and therefore of 
the legal status of the person to whom the new trial 
has been awarded. To that extent at least it is proper 
to consult those adjudications as affecting the Crimi- 
nal Code at the time of its adoption by this State. 

But the Ohio cases are not without precedent. In 
U.S. v. Harding, 1 Wall. Jr. 127, in the Circuit Court 
of the United States for the Eastern District of Penn- 
sylvania, Harding was found guilty of “‘ murder” and 
Grimes and Williams of ‘‘ manslaughter.’’ Soon after 
the first trial Baldwin, J., the Circuit judge, died. A 
motion for a new trial was made before, and argued to, 
Randall, J., the District judge; but before passing on 
the motion he died. New judges were appointed, and 
upon their qualification the cause came on for decis- 
ion. The order of the court was that a new trial be 
granted to Harding, and that as to Grimes and Wil- 
liams the case be continued for one week, at the expi- 
ration of which they were to elect whether they would 
take a new trial or abide the former conviction. 
Grier, J., then addressed Grimes and Williams as fol- 
lows: ‘‘ William Grimes and Jobn Williams: You 
ought clearly to understand and weigh well the 
position in which you now stand. You have been once 
tried and acquitted of the higher grade of offense 
charged against you in this indictment, the penalty 
affixed to which is death; but you have been con- 
victed of the minor offense of manslaughter. Your 
lives have been in jeopardy, and you have escaped. 
The Constitution of your country declares that ‘no 
person shall be twice put in jeopardy of life or limb 
for the same offense.’ Thisis to shield you agains‘ 
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oppression and injustice, and puts it out of the power 
of the court to subject you to the danger of another 
trial, except at your election and request. We be- 
lieve that you have the right to waive the protection 
thrown around you by the Constitution for the sake 
of what may seem to youagreater good. But let me 
now solemnly warn you to consider well the choice 
you shalltake. Another jury, instead of acquitting 
you altogether, may find you guilty of the whole in- 
dictment, and thus your lives may become forfeit to 
the law. If you choose to run this risk, and to again 
put your lives in jeopardy, it must be by your own act 
and choice, being neither compelled nor advised 
thereto by the court; and when your solemn election 
shall have been put on record, the court will hold you 
forever after estopped to allege that your constitu- 
tional rights have not been awarded to you. Before 
we enter of record an order for a new trial as to you, 
we will give you one week to ponder carefully on this 
subject, and consult with your counsel] as to what will 
be your safest and best course.”’ 

In State v. Commissioners, 3 Hill (S. C.), 239, the de- 
fendants were indicted in two counts for obstructing 
a public street. The trial resulted in a verdict of 
guilty as charged in one count of the indictment, 
nothing being said as to the other. A new trial was 
granted upon the motion of the defendants. It was 
held that the next trial must be upon both counts of 
the indictment. In the opinion Butler, J., says: ‘‘If 
the verdict of guilty had remained it would have pro- 
tected them perhaps against another indictment for 
the same offense. As long as a verdict of guilty re- 
mained on the record, there was a finding; but what 
proceeding is there now on it? I consider all the pro- 
ceedings on the indictment since the finding of the 
grand jury, to be set aside at the instance and for 
the benefit of defendant.’’ As before stated, the 
States of Kansas, California, Indiana and Kentucky 
have all held to the same doctrine. See State v. Mc- 
Cord, 8 Kan. 232; People v. Keefer, supra; Veatch v. 
State, 60 Ind. 291; Com. vy. Arnold, 6 Crim. Law Mag. 
(Ky.Ct. of App.) 61. 

But it is claimed by plaintiff in error that these de- 
cisions were made by virtye of the statutes of those 
States, which provide in substance that when a new 
trial is granted the parties shall be in the same position 
as if no trial had been had; some also providing that 
the first trial and verdict shall not be referred to on 
the second trial, nor shall the first verdict be pleaded 
in bar of a conviction, on the second trial, either in 
the evidence or argument. It is true the decisions re- 
ferred to have in some instances been predicated upon 
the statutes referred to, and did a similar statute exist 
in this State, much of the trouble in this case would be 
obviated. But it may also be observed that if the clause 
in the bill of rights in both the Federal and State Con- 
stitutions, that a defendant shall not be twice put in 
jeopardy of life or limb for the same offense, is to be his 
protection, as argued by his counsel, it is quite clear 
that a simple legislative enactment of the States can- 
not override or take away this protection, and the en- 
actments referred to would be unconstitutional and 
void, and would form no basis for the decisions. 
While many courts, holding to the doctrine contended 
for by plaintiff in error, have based their argument to 
some extent upon these constitutional provisions, we 
know of none holding the statutes authorizing a sec- 
ond trial upon the whole indictment void. 

Again, should we adopt the reasoning of the court 
in People v. Gilmore, supra, in holding that the statute 
meant only that the parties should be in the same po- 
sition with reference to the indicted issues in the case, 
then the force of the statutes, as a basis for the decis- 
ions referred to, is swept away, and the courts of those 
States may, in effect, be ranked with those so holding, 





without the aid of a statute. With that view of the 
law, it might well be held, as the case last referred to, 
that the statute gave no authority for the decision. 

So faras the provision of the Constitution of the 
United States may be invoked, we take it as pretty 
well settled now that that provision governs the court 
existing by virtue of the laws of the United States, 
and has no application to the State courts. U. 8. v. 
Keen, 1 McLean, 438; Barron v. Baltimore, 7 Pet. 243; 
Twitchell v. Com., 7 Wall. 821; State v. Wells, 46 Iowa, 
662; Fox v. Ohio, 5 How. (46 U. 8.) 410. We hold 
therefore that the plaintiff in error was properly put 
on trial for murder iu the first degree, the granting of 
a new trial having the effect of setting aside all the re- 
sults of the former trial. 

(Omitting other questions.] 

We find no error inthis record. The judgment of 
the District Court is therefore affirmed. 


_—__.—____—. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

MASTER AND SERVANT—FELLOW SERVANTS—RAIL- 
ROAD — NEGLIGENCE — MACHINERY.— A master is 
bound to keep and maintain the machinery used by 
his servants in such condition that it is reasonably and 
adequately safe for their use. This principle may be 
applied in an action against a railroad company for 
killing of an engineer and fireman upon its road, 
caused by the explosion of a boiler. In an action 
against a railroad company to recover damages for the 
death of an engineer and fireman upon its road, caused 
by the explosion of the boiler of a locomotive which 
had lately come from the repair shops of the company 
and been sufficiently repaired, the company is not ex- 
empt from liability on the allegation that the work- 
man in the machine shop who did the work was a 
fellow-servant of the deceased, although it appears 
that they were under the same general superintend- 
ent. As the latter stood in the place of the defendant 
company in the department over which he was placed, 
he is not to be regarded as an employee, but as a prin- 
cipal. Says Dr. Wharton in his work on negligence, 
section 232: ‘‘A master is bound, when employing a 
servant, to provide for the servant a safe working 
place and machinery. It may be that the persons by 
whom buildings and machinery are constructed are 
servants of the common master, but this does not re- 
lieve him from his obligation to make buildings and 
machinery adequate for working use. Were it other- 
wise the duty before us, one of the most important of 
those owed by capital to labor, could be evaded by 
capitalists employing their own servants in the con- 
struction of buildings and machinery. In point of 
fact, this is the case with most great industrial agen- 
cies, but in no case has this been held to relieve the 
master from the duty of furnishing to his employees 
materials, machinery and structures adequately safe 
for their work.’’ The learned author,in support of 
what he thus propounds, cites, among others, the case 
of Ford v. Fitchburg R. Co., 110 Mass. 240, a case very 
much like the one in hand, and in which the duties of 
the master to his servants are well and ably stated by 
Mr. Justice Colt. It is there, as in many other cases, 
held that the legal rule which exempts the master 
from responsibility for accidents resulting to those in 
his employ, or from those occurring through the neg- 
lect of co-laborers, does not excuse him from the ex- 
ercise of reasonable care in supplying and maintain- 
ing suitable implements for the performance of the 
work required, nor are those agents who arg charged 
with the business of supplying the necessary machin- 
ery to be regarded as fellow servants, but rather as 
charged with the duty which the master owes to the 
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servant, and the neglect of such agent is to be re- 
garded as theneglect of the master. So is the em- 
ployer equally chargeable, whether the failure is found 
in the original tool or machine, or in a subsequent 
want of repair by which it becomes dangerous. There 
can indeed be no essential difference in these particu- 
lars, and the only question is whether the defect from 
which the accident arose was known, or might by the 
exercise of reasonable diligence have been known to 
the master or his agents. See also O'Donnell v. R. 
Co., 9 P. F. Smith, 241. Pennsylvania R. Co. v. Leslie. 
Opinion by Gordon, J. 

[Decided May 25, 1885.1 


STATUTE OF LIMITATIONS—JUDGMENT.—A., holding 
a judgment against another, bearing date August 28, 
1873, assigned to B. by an absolute assignment noted 
on the record, B. giving him a writing stating that he 
held it as collateral security for a certain debt, and 
agreeing to re-assign it to A. when said sum should be 
paid. The money was afterward paid. Subsequently 
on the day before the expiration of the lien of the 
judgment A. informed B. that the judgment had 
pretty nearly run out, and he wanted it transferred, 
as it belonged tohim. To this B. replied, “ It belongs 
to you,” adding that it was too late to go to the 
county town that afternoon. He then went into the 
house and gave A. the receipt, saying, ‘‘ I will be over 
to N. [the county town] about eight o’clock to-mor- 
row morning.’’ On the following day the parties met 
at N., and B. refused to re-assign the judgment. Upon 
suit being brought by A. against B., more than six 
years after the payment ot the debt, to recover dam- 
ages for the breach of the contract to make a re-assign- 
ment, held, that plaintiff having knowledge of the 
breach of the contract to re-assign at the stipulated 
time, the statute of limitations began to runfrom the 
date of the breach, and that the facts in evidence dis- 
closed no such new promise as would avoid the run- 
ning of the statute. The statute of limitations is re- 
garded as a wise and beneficial law, and therefore 
whenever it is sought to be removed by proof of a new 
promise, such promise ought to be proved in a clear 
aud explicit manner. It is not necessary that the 
promise should be express; it may be raised by impli- 
cation from the acknowledgment of the party. If the 
expressions be vague, equivocal and indeterminate, 
leading to no certain conclusion, but at best to proba- 
ble inferences, which may affect different minds in 
different ways, they ought not to go to the jury as 
evidence of a new promise. 2 Greenl. Ev., $440. Yaw 
v. Kerr, 47 Penn. St. 333, and Patton’s Ex’r v. Hassin- 
ger, 69 id. 311, cited by the plaintiff, fail to show that 
a promise should be inferred from such facts as exist 
in this case. The former was an action to recover the 
amount of a note, and there was proof of a distinct 
acknowledgment of the debt and a promise to pay it, 
made to the plaintiff's son, who called on the defend- 
ant in relation to the note. In the latter case it was 
said: ‘That if the evidence prove a recognition of a 
debt, or of the instrument or circumstances of indebt- 
edness accompanied by a promise to pay, or such an 
acknowledgment as is consistent with a promise to pay 
when the statute has not run, either will prevent the 
bar of the statute in an appropriate case.” Also after 
referring to the testimony showing an express prom- 
ise, it was remarked that there was “proof that the 
parties were face to face when the new promise was 
made.”’ 


EVIDENCE — INSANITY — NON-EXPERT WITNESS — 
WEIGHT OF EVIDENCE FOR JURY—NOTE OF TESTIMONY 
ON PRIOR TRIAL—BURDEN OF PROOF ON PARTY ALLEG- 
InG.— Witnesses by general study and experience in 
any special department of knowledge may acquire 





such skill as will qualify them to give an opinion as 
experts in matters pertaining to that specialty. They 
may also possess such special knowledge of a particu- 
lar person as will qualify them, although not properly 
experts, to express an opinion as to that person’s men- 
tal unsounduess; such opinion however must be based 
upon facts testified to. Witnesses not shown to be ex- 
perts, and not having testified to facts tending to show 
mental unsoundness, are not competent to express an 
opinion in regard thereto. The facts which they have 
testified to need not however be excluded. The ques- 
tion of the qualification of witnesses as above is in all 
cases a question of law for the court, but it is for the 
jury to say whether any, and if any, how much weight 
is to be givento such testimony. Del.& Chesa.Steam boat 
Co. y. Starrs, 19 P. F. S. 36; Minnequa Spg. Impt. Co. 
v. Coon, 10 Week. Notes, 502. The notes of testimony 
of an expert taken at a prior trial of the same cause 
upon a hypothetical state of facts, where the hypothe- 
sis is fairly consistent with the facts sought to be es- 
tablished, should be admitted upon a subsequent trial, 
although additional evidence is then before the jury 
upon which there can be no cross-examination, for if 
the facts assumed in the question are not established, 
the answer can have no weight with the jury. The 
burden of proof of insanity is upon the party alleging 
it, and may be supported by proof of a general mental 
unsoundness during a prolonged period, or of a par- 
ticular unsoundness at a precise period; if the proof 
shows a general mental unsoundness, during a pro- 
longed period, the burden of proof is shifted upon the 
other party to show that any actin such period was 
performed during a lucid interval. First Nat. Bank 
v. Wirebach’s Adm’r. Opinion by Clark, J. 

[Decided Oct. 6, 1884.] 


PRACTICE — SET-OFF — PARTNERSHIP — LIABILITY 
OF DECEASED PARTNER’S ESTATE FOR FIRM DEBTS. 
—Section 4 of the act of April 11, 1848, pro- 
vides for the bringing of a suit against the ex- 
ecutor or administrator of a deceased copartner for 
a debt of the firm and for a recovery, without averring 
in the record or proving on the trial the insolvency of 
the surviving partner. For the purpose of action 
against the representative, the debt is treated as if it 
was the individual debt of the decedent. Brewster's 
Adm ’x v. Sterrett, 8 Casey, 115. The estate of the de- 
cedent becomes liable for the whole debt of the firm 
of which he was a member. Moores’ Appeal, 10 id. 
41]. In the class of cases to which this act applies, its 
purpose is to make the indebtedness several, which 
was joint before. Miller v. Reed, 3 id. 244. Being 
several, a debt against the estate of the decedent may 
be treated as such, either to maintain an action there- 
for or for the purpose of set-off. Blair v. Wood. 
Opinion by Mercur, C. J. 

[Decided Jan. 26, 1885.] 





i 


VERMONT SUPREME COURT ABSTRACT.* 


MASTER AND SERVANT—NEGLIGENCE OF INDEPEND- 
ENT CONTRACTOR.—-The plaintiffs horse was fright- 
ened at a steam shovel, and ran, throwing the plaintiff 
out of his carriage, who thereby received the injury 
complained of. The shovel was located on the de- 
fendant’s land, used toobtain gravel to ballast its 
road-bed, near the highway in which the plaintiff was 
travelling. The defendant’s evidence tended to show 
that the shovel was operated and wholy controlled by 
one M.,an independent contractor and his servants, 
although its use was contemplated when the contract 
was made; and the question being whether the de- 








*To appear in 57 Vermont Reports, 
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fendant or M. was liable, the court charged in effect, 
that the defendant’s liability was co-extensive with 
that of M.,if it was part of the agreement that the 
shovel should be used in doing the work. Held error; 
that the work being lawful, and the shovel not a 
nuisance, until it became such by negligent use, the 
defendant was not liable, unless the relation of master 
and servant existed between it and those operating 
the shovel; unless it not only prescribed the end, but 
directed the means and methods; and that the inquiry 
was, whether the defendant or M. was the principal or 
master in operating the shovel; if M., and it became a 
nuisance through his negligence, he alone was liable, 
although it was understood by the defendant, in mak- 
ing the contract, that the shovel was to be used. This 
rule of law is forcibly illustrated by the case of Rourke 
v. White Moss Colliery Co., 2 C. P. Div. 205; 8. C., 20 
Moak Eng. Rep. 469. There the defendants, after 
partly sinking a shaft into their colliery, agreed with 
W.to finish the work for them on terms, among 
others, that defendants should provide engine power 
and engineers to work the engine. The engine that 
had been used by the defendants in excavating the 
shaft was thereupon handed over to W. The same 
engineer remained in charge of it, and continued in 
the pay of the defendants as before, but was subject 
to the orders of W. It was held that the engineer was 
the servant of W., and not of the defendants; and 
that W. alone was answerable for his negligence in 
operating the engine. Murray v. Currie, L. R., 6 C. P, 
24, is another recent English case in point. The de- 
fendant, a ship-owner, employed a stevedore to unload 
his vessel. The stevedore employed his own laborers, 
among whom was Davis, one of defendant’s crew, 
whom the stevedore paid, and over whom he had en- 
tire control. The plaintiff was injured by the negli- 
gence of Davis; and it was held that the defendant 
was not liable. See also Wood Mas. & Serv., § 313; 
Callahan v. R. Co., 23 Iowa, 562. The conflict in the 
cases upon this subject doubtless arises from inatten- 
tion to the character of the work to be done. If the 
work to be done is committed to a contractor to be 
done in his own way, and is one from which, if prop- 
erly done, no injurious consequences to third persons 
can arise, then the contractor is liable for the negligent 
performance of the work. If however the work is one 
that will result in injury to others unless preventive 
measures be adopted, the employer cannot relieve 
himself from liability by employing a contractor todo 
what it was his duty todo to prevent such injurious 
consequences. In the latter case the duty to so con- 
duct one’s own business as not to injure another con- 
tinuously remains with the employer. Bower v. Peate, 
1Q. B. Div. 321; 8. C., 16 Moak Eng. Rep. 374. In this 
case, if the shovel became a nuisance merely because 
it was negligently operated, and such operation was 
controlled by Munson,he is the author of the nuisance, 
and answerable for the consequences; and the under- 
standing between the parties that the shovel should be 
used in the work does not change the liability to the 
defendant. Bailey v. Troy & Boston R. Co. Opinion 
by Powers, J. 


LANDLORD AND TENANT—FORFEITURE—DEMAND OF 
RENT.—The failure of a tenant under a perpetual lease 
from the selectmen of a town to pay rent according to 
the terms of the lease, ora neglect by the tenant to 
pay when the rent was called for, does not work a 
forfeiture, no legal demand having been made for the 
rent on the very day it became due and at the very 
place where payable. It is well settled at common 


law, “to entitle a landlord to re-entry for breach of 
covenant to pay rent, he must make demand of the 
actual rent due, on the very day it becomes due, at a 
convenient time before sunset, at the very place 





where payable, or at the most notorious place on the 
premises demised.” 3 Kent Com. (llth ed.) 611; Tay- 
lor L. & T., §§$ 493, 494; Van Rensselaer v. Jewett, 2 
Comst. 141; Maidstone v. Stevens, 7 Vt. 487. The pro- 
visions in leases in regard to rent are regarded as ad- 
ditional securities to the landlord for the payment cf 
his rent; when strictly followed so as to work a for- 
feiture, they were always relieved against by courts of 
equity. 2 Story Kq., §§ 1315 to 1225. But it bas long 
been well settled both in England and in this country, 
that where the landlord brings ejectment, or writ of 
entry for non-payment of rent, a court of law, without 
the aid of any statute, will allow the tenant to bring 
his rent into court, and thus relieve himself from for- 


feiture. That right in this State is secured by stat- 
ute. R.L., § 1259. Willard v. Benton. Opinion by 
Redfield, J. 


CORPORATION—ASSESSMENTS OF STOCK FOR LOSSES— 
PAYING CREDITORS.—The charter of the St. Albans 
Trust Company provided: “If at any time the capi- 
tal stock paid into said corporation shall be impaired 
by losses or otherwise, the directors shall forthwith 
repair the same by assessment."’ The trust company 
being insolvent and under the control of a receiver, 
held, that a personal liability is not imposed upon 
the stockholders, and that they cannot be assessed for 
the purpose of paying the creditors; and that the pur- 
pose of said provision was rather to prevent the con- 
tinuance of business with impaired capital. Dewey v. 
St. Albans Trust Co. Opinion by Rowell, J. 

CHATTEL MORTGAGE—NEW YORK STATUTE—LAW 
OF PLACE—MORTGAGOR’S INTEREST AFTER BREACH.— 
In New York, as here, a chattel mortgage duly execu- 
ted and registered vests the title in the mortgagee sub- 
ject to the mortgagor’s right of redemption at the 
time fixed in the condition. Failing to redeem, the 
mortgagor’s right is lost at law, and the mortgagee 
gets an absolute title. If the creditors of the mortga- 
gor attach the chattel mortgaged, or subsequent mort- 
gages of it be executed, such creditors and mortgagees 
take only the interest of the mortgagor in the chattel 
and hold it exposed to forfeiture for breach of condi- 
tion by the mortgagor. After breach of condition the 
mortgagor has no attachable interest in the chattel. 
Champlin vy. Johnson, 39 Barb. 608; Judson v. Easton, 
58 N. Y. 664. This court held in Jones v. Taylor, 30 
Vt. 42, that a chattel mortgage executed in New York 
and valid there, without a change of possession, would 
protect the property here against attachment, though 
found here iy the possession of the mortgagor; and 
the court overruled the earlier case of Skiff v. Solace, 
23 Vt. 279, holdinga contrary doctrine. The same 
doctrine was reaffirmed in Cobb v. Buswell, 37 Vt. 337, 
where the property mortgaged was brought to Ver- 
mont from New Hampshire by the consentof the 
mortgagee. In some States a different rule prevails, 
but the law in this State is firmly established by the 
cases cited. The doctrine of these cases is that the 
mode of alienation of property is governed by the law 
of the place where the owner resides and the property is 
situated ; and the rule requiring a change of possession 
is a rule of local policy, not reaching to a title valid by 
the law under which it is vested. On this grounda 
subsequent mortgage in this State within the year fol- 
lowing the execution of the plaintiff's mortgage 
would give the mortgagee no better title than an at- 
taching creditor could get. Norris v. Sowles. Opinion 
by Powers, J. 


—_—__—__—_—-_ 

MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

INSOLVENCY — ‘‘ MERCHANT OR TRADER’’ — DIS- 


CHARGE.—Casual transactions in mining stocks, inde- 
*To appear in 77 Maine Reports. 
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pendent and outside of an established business, 
amounting in all,in the course of a year, to about 
$3,500, do not constitutea man a “merchant or trader” 
within the meaning of the insolvent law. One who 
makes it his business, ora part of his business, to buy 
and sell goods, merchandise, or commodities is un- 
doubtedly a trader within the meaning of the statute. 
Groves v. Kilgore, 72 Me. 491; Sylvester v. Edgecomb, 
76 id. 499. But we find no authorities that hold that 
speculating in stocks constitutes one atrader. The 
authorities cited by the counsel, and those which we 
have been able to find hold the other way. A trader 
is defined to be ‘‘one who makes it his business to buy 
merchandise or goodsand chattels, and to sell the 
same for the purpose of making a profit.””. Bouv. Law 
Dic. 594. Shares in stocks are neither merchandise, 
goods, or chattels. In Jn re Cleland, L. R., 2 Ch. 466, it 
was held that buying and sélling stocks did not con- 
stitute one a dealer in “‘ goods or commodities ’’ with- 
in the meaning of the English Bankrupt Act, so as to 
subject him to its provisions. In Jn re Marston, 5 Ben. 
313, it was held that speculating in stocks did not ren- 
der the bankrupt a “merchant or tradesman ”’ within 
the meaning of the United States Bankruptcy Act, 
which denied a discharge to the bankrupt, ‘‘if being a 
merchant or tradesman, he has not, subsequently to 
the passage of the act, kept proper books of account.”’ 
Blatchford, J., in his opinion, says: ‘‘Although ac- 
cording to the lexicons, one who is engaged in the 
business of buying and selling for gain may be 
called a merchant, and also a tradesman, yet I 
do not think it would ever occur to any one to speak 
of a person carrying on the business which the bank- 
rupt carried on in the way in which he carried it on, 
as a merchant or as atradesman, nor do I think that 
those words, as used inthe twenty-ninth section, em- 
brace such a person.”’ ‘A clergyman, ora physician, 
ora lawyer might carry on the same business in the 
same way, in addition to his regular professional busi- 
ness, and no one would call him, in consequence, a 
merchant or a tradesman. If not,the bankrupt can- 
not be so called.’’ It appeared that speculating in 
stocks was the bankrupt’s only business. The same 
rule was fully affirmed in /n re Woodward, 8 Ben. 563. 
In this case the sole business of the bankrupt was that 
of a speculator in stocks and a stock broker. He was 
a member of the board of brokers, kept an office, and 
bought and sold to a very large amount; his liabilities, 
when he was declared a bankrupt, reaching nearly 
$3,000.000. In his opinion, Benedict, J., says: ‘‘ Upon 
these facts the court has been urged to hold that the 
bankrupt was a merchant or tradesman, and to refuse 
the discharge because of his failure to keep proper 
books of account. But my opinion is, that the bank- 
rupt cannot be held to have been a merchant or trades- 
man within the meaning of the bankrupt law. The 
words “ merchant and tradesman’”’ involve the idea of 
dealing with merchandise in some form or other. In 
their ordinary and natural signification they do not 
include one who makes profits by buying and selling 
of shares on speculation, whether for himself or for 
others. Such person, in ordinary parlance, cannot be 
said to be engaged in trade. No case has been cited 
which furnishes authority for extending the meaning 
of these words, so as to include the occupation of this 
bankrupt. The adjudged cases look the other way. 
The case of Marston, 5 Ben. 313, is quite in point. It 
is supposed that the present case differs from the case 
of Marston, in that the dealings of this bankrupt were 
not casual, that he had an office, made contracts in his 
own name as well as for others, and acquired by his 
dealings a credit that enabled him to make extensive 
purchases of stocks. But these circumstances, assum- 


ing them to be proved, do not bring him within the 





statute, for they do not disclose the characteristic 
features of the occupation of a merchant or tradesman, 
namely, a trading in goods, wares or merchandise.” 
Matter of Conant. Opinion by Libbey, J. 

{Decided April 13, 1885.] 





——__>__——. 


KANSAS SUPREME COURT ABSTRACT.* 


EXECUTION—STOCK IN TRADE—EXEMPTION—WAIVER 
—SELECTION.—A merchant tailor who is the head of a 
family and a resident of the State, is entitled to an ex- 
emption of such portion of his stock in trade as he may 
select, up to the statutory limit of value, and this 
right is absolute and does not depend upon any claim 
or selection to be made by him. The general rule and 
the weight of authority we think is that the debtor 
may claim his exemption at any time before the day 
of sale. Jordan v. Autrey, 10 Ala. 226; Daniels v. 
Hamilton, 52 id. 108; Fulkerson v. Emmerson, 74 Mo. 
607; Thomp. Exemp., § 839, and cases there cited. In 
Alabama it has been held that where the statute is 
silent, the defendant in the execution. is entitled to 
the privilege of selection if he claims it. Noland v. 
Wickham, 9 Ala. 172; Thomp. Exemp., § 843. It is the 
duty of the officer, we think, when he is about to 
levy upon property, some of which is exempt, to no- 
tify the debtor so that he may make a selection: and 
where, by reason of his absence or other circum- 
stances, he is precluded from selecting, it would then 
become the duty of the officer to set apart the exemp- 
tion to which the debtor was entitled. See also Wicker 
v. Comstock, 52 Wis. 319. The mere failure of the 
debtor to claim his exemption until the morning pre- 
ceding the sale made by an officer upon an order of 
attachment does not operate as a waiver of such 
right. Where the stock in trade of u debtor, some of 
which is exempt, is mortgaged, he cannot be compelled 
to accept as his exemption that which is subject to the 
mortgage, at its full value, but he is entitled to an ex- 
emption of his own selection, free from all liability for 
debt, up to the full value of $400. Bayne v. Patter- 
son, 40 Mich. 658; Tryon v. Mansir, 2 Allen, 219; Weis 
v. Levy, 69 Ala. 211; Thomp. Exemp., § 741. It is 
lastly claimed by the plaintiffs in error that the assign- 
ment for the benefit of his creditors, made and filed by 
the defendant on the 16th day of February, 1883, wherein 
he made no exception or reservation of his stock in 
trade, estopped him from claiming as exempt any por- 
tion of the stock seized. A sufficient answer to this 
claim is that no action was taken or had under the as- 
signment by or on behalf of the plaintiffs or any one 
else. The plaintiffs did not claim the property in 
question under the assignment, but rather upon a 
seizure made a considerable time before the assign- 
ment was filed. It is not pretended that the action of 
the defendant in making the assignment in any way 
misled or influenced the action of the plaintiffs, and 
there can be no estoppel unless the defendant’s action 
operated tothe prejudice of the plaintiffs. Bramble 
v. Twilley, 41 Md. 440; Thomp. Exemp., §§ 822, 838. 
Rice v. Nolan. Opinion by Johnston, J. 


TRUST—FOLLOWING TRUST FUNDS.—An administra- 
tor cannot purchase real estate in his own name, with 
money belonging to the estate, and expend other 
moneys of theestate in making improvements thereon, 
and then place the trust fund used by him as admin- 
istrator beyond the reach of the heirs, by subsequently 


*To appear in 33 Kansas Reports, 
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qualifying as guardian of the minor heirs of the 
intestate, and as such guardian receipt to himself as 
administrator for the moneys of the estate previously 


used and expended by him. The heirs of the estate 
bave an election eitherto hold the administrator and 
guardian personally responsible for the money of the 
estate invested in his own name, or to follow it into 
the land and have that adjudged trust property. If a 
person having a fiduciary character purchase property 
with the fiduciary funds in his hands and take the 
title in his own name, a trust in the property will re- 
sult in the cestué que trust or other person entitled to 
the beneficial interest in the fund with which the 
property was paid for; as if a trustee purchase with 
the trust fund and take the title in his own name, the 
trust will result to the cestué que trust; if a guardian 
purchase with the money of his ward, a trust will re- 
sult to the ward, and if an executor or administrator 
purchase property in his own name with money be- 
longing to the estate, a trust in the property 
will result to the heirs, legatees or other per- 
sons entitled to the beneficial interest in the es. 
tate.’ * * * “Tn all these cases the transaction is 
looked upon as a purchase paid for the cestui que trust, 
as the beneficial interest in the money belonged to 
him; and the identity of the money does not consist 
in the specific pieces of money or bills, but in the gen- 
eral character of the fund out of which the payment is 
made, and the fund may be followed so long as its 
general character can be identified.”” * * * “If how- 
ever a trustee purchase an estate with trust funds, 
and add funds of his own to the purchase-money, a 
trust will result to the cestui que trust, and the burden 
will be upon the trustee to show the amount of his 
own funds in the purchase; otherwise the cestui que 
trust will take the whole.’”’ 1 Perry Trusts (2d ed.), 
.§§ 127, 128. ‘** Where the trust fund constitutes a part 
only of the purchase-money of the estate, the court 
usually gives a lien on the land only for the amount of 
the trust fund invested and interest; but where the 
entire land is the fruit of the trust fund, the cestui 
que trust has an election to take the land, or the trust 
fund and interest.’’ 2 Perry Trusts (2d ed.), § 842; 
Beck v. Uhrich, 16 Penn. St, 499; White v. Drew, 42 
Mo. 561; Seaman v. Cook, 14 Ill. 501; Cook v. Tullis, 
18 Wall. 332; National Bank v. Insurance Co., 104 id. 
54; Morrill v. Raymond, 28 Kan. 415; Peak v. Ellicott, 
30 id. 156. Executors or administrators cannot be per- 
mitted under any circumstances to derive a personal 
benefit from the mannerin which they transact the 
business or manage the assets of the estate. 1 Johns. 
Ch. 620; 4 id. 303; 1 Fonblanque Eq., B.1, ch. 2,§ 12, 
K; 1 Story Eq. Jur., § 318. An administrator cannot 
purchase real estate in his own name with money be- 
longing to the estate, and expend other moneys of the 
estate in making improvements thereon, and then 
place the trust fund used by him as administrator be- 
yond the reach of the heirs, by subsequently qualify- 
ing as guardian of the minor heirs of the estate, and 
as such guardian receipt to himself as admin- 
istrator for the moneys of the estate previously used 
and expended by him. The heirs of the estate have 
an election either to hold the administrator and guar- 
dian personally responsible for the money of the es- 
tate invested in his own name, or to follow it into the 
land and have that adjudged trust property. They 
cannot howeverdo both. In this case the heir seeks 
to follow the money into the land, and does not rely 
upon the executor’s bond executed by Waybright, or 
upon the bond given by him as guardian. Merket v. 
Smith. Opinion by Horton, €. J. 


SHERIFF'S DEED, EXECUTED BY DEPUTY.—Where a 
sheriff's deed is executed by a deputy, to be valid, it 
must be executed iu the name of the sheriff. Lessee 





of Anderson v. Brown, 9 Ohio, 151; Lewes v. Thomp- 
son, 3 Cal. 266; Joyce v. Joyce, 5 id. 449; Rowley v. 
Howard, 23 id. 401; Simonds v. Catlin, 2 Caines (N. Y.), 
61; Paddock v. Cameron, 8 Cow. 212; Jordan v. 
Terry, 33 Tex. 680; Arnold v. Scott, 39 id. 378. Rob- 
inson v. Hall. Opinion by Horton, C. J. 


CHATTEL MORTGAGE—SECURING MORE THAN DUE— 
FRAUDULENT INTENT.—Where a note and mortgage 
are executed for an amount in excess of the actual in- 
debtedness existing from the mortgagor to the 
mortgagee, to take up an old note and mort- 
gage given in good faith to secure an actual in- 
debtedness, with the understanding that upon the 
execution of the new note all the credits that were 
upon the old note should be placed upon the new note, 
and such understanding was carried out by the mort- 
gagee, and in the over-statemeut of the amount 
secured there was no intent of either party to 
hinder, delay or defraud the mortgagor’s creditors, 
such mortgage is not fraudulent in toto, because upon 
its face it secures an amount of indebtedness in excess 
of that actually existing from the mortgagor to the 


mortgages. Hughes v. Shull. Opinion by Horton, 
Cc. J. 
——_—_____ 
RHODE ISLAND SUPREME COURT 
ABSTRACT.* 


WILL—EXECUTION—WITNESS—PRESENCE OF TESTA- 
tTor.—In Rhode Island the witnesses to a will must 
subscribe their names in the presence of the testator. 
Acknowledgment by a witness, in the presence of the 
testator, of the witness’ signature affixed in the tes- 
tator’s absence, is a nullity. The only case in which 
acknowiedgment of subscription has been held to be 
equivalent to subscription itself in the presence of the 
testator is Sturdivant v. Birchett, 10 Gratt. 67, which 
was decided by the Court of Appeals of Virginia by a 
divided court. Onthe other hand, the cases which 
more or less strongly support the view which we have 
expressed are numerous. Most of them are cited and 
reviewed by Judge Gray, in an elaborate opinion in 
Chase v. Kittredge, 11 Allen, 49. In that case one of 
the witnesses subscribed the will in the absence of the 
testator, and before it was signed by him, and afterit 
was signed acknowledged his signature in the presence 
of the testator and the other witnesses. The court de- 
cided that the execution was invalid, both because the 
witness subscribed the will before it was signed by 
the testator, and because he subscribed it in the ab- 
sence of the testator, the subsequent acknowledgment 
in his presence being unavailing. See also Hindmarsh 
v. Charlton, 8 H. L. 160; Downie’s Will, 42 Wis. 66; 
Compton v. Mitton, 12 N. J. L. 70; Mickle v. Matlack, 
17 id. 86; Pope’s Will, Roberts’ Vt. Dig. 748,17. We 
have treated this case as if the acknowledgment was 
made in the presence of Otis J. Ballou by both wit- 
nesses, or by one of them, the other standing by and 
assenting. The case has been argued as if such was 
the acknowledgment. The agreed statement however 
does not show that more than one of the witnesses 
took part in the acknowledgment. Such an acknowl- 
edgment by one of the witnesses only, the other being 
absent, is not, so far as we know, supported by any 
authority, and it would be without question ineffect- 
ual. Pawtucket v. Ballou. Opinion by Durfee, C. J. 
[Decided June 20, 1885.] 


SURETY—DUTY OF CREDITOR AS TO COLLATERAL.— 
We think it is well settled that where the relation of 
principal and surety exists between two debtors, it is 
the duty of the creditor, if he knows of the relation 
and has taken collateral security from the principal 





*To appear in 15 Rhode Island Reports. 
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debtor, even though both are principals to him, either 
to enforce the security himself and apply the avails of 
it to the debt, or to preserve it for the surety, so that 
the surety paying the debt can have the benefit of it 
by way of subrogation, and that if the creditor, in 
violation of his duty, surrenders the security without 
the consent of the surety, the latter will be discharged 
either wholly or pro tanto, according to the value of 
the security so rendered, and that according to mod- 
ern decisions the surety is entitled to show the sur- 
render by way of defense at law as well as in equity. 
Baker v. Briggs, 8 Pick. 122; Guild v. Butler, 127 Mass. 
386; New Hampshire Savings Bank v. Colcord, 15 
N. H. 119; Springer v. Toothaker, 43 Me. 381; Fergu- 
son v. Turner, 7 Mo. 497; Kirkpatrick v. Howk, 80 Ill. 
122; Rogers v. School Trustees, 46 id. 428; Neff's Ap- 
peal, 9 W. & Serg. 36; Everly v. Rice, 20 Penn. St. 297; 
Mayhew v. Crickett, 2 Swanst. 185. It is also well set- 
tled that the fact that one debtor is surety for the 
other is no part of the contract, but merely a collat- 
eral fact, which, if it does not appear on the face of 
the obligation, may be proved, together with the fact 
of notice thereof to the creditor, by extrinsic evidence. 
Guild vy. Butler, 127 Mass. 386; Hubbard v. Gurney, 64 
N. Y. 457. Otis v. Von Storch. Opinion by Durfee, 
Cc. J. 


MARRIAGE—DIVORCE—ABILITY TO PROVIDE.—Two 
causes for divorce are assigned in the petition, namely, 
extreme cruelty and neglect or refusal to provide nec- 
essaries, the respondent being of sufficient ability. 
Extreme cruelty has not been proved. The orly proof 
of neglect to provide is that, about a year and a half 
before the preferring of the petition, the respondent 
was arrested in Albany, N. Y., for burglary in the 
third degree, so called, convicted, and imprisoned in 
New York for two years. He was destitute of prop- 
erty of any sort, and of course could not while in 
prison have the fruit of his labor. Clearly there- 
fore he did not have sufficient ability to provide neces- 
saries for his wife, and we do not see how it can be 
said that the statutory cause has been proved. It is 
urged that the lack of ability ought not to avail the re- 
spondent because he lost the ability by his own fault. 
We do not think any estoppel can be applied in a divorce 
case. The question of divorce is not a matter which is 
merely personal to the parties. The State has an inter- 
est init, and has clearly specified the causes; one or 
more of which must be shown to exist to the satisfaction 
of the court before the divorce can be granted. We 
cannot hold that the respondent had sufficient ability, 
when it is clear that he did not have it, merely because 
he lost it by his own fault. The fact that the fault 
was also a crime makes no difference, in a legal point 
of view, for it is not the crime which the statute 
makes a cause for divorce, but neglect or refusal to 
provide, being of sufficient ability. If the divorce 
were grantable in this case, notwithstanding the hus- 
band’s lack of ability, we do not see why it would not 
be grantable for a like reason if the husband had sim- 
ply disabled himself by breaking an arm or a leg by 
assuming an unnecessary risk or by falling sick from 
a reckless exposure to contagious disease. Hammond 
v. Hammond. Opinion by Durfee, C. J. 


WILL—POWER TO SEVERAL COUPLED WITH TRUST— 
ONE RENOUNCES — OTHER CONVEYS.—When a power 
coupled with a trust is given totwo or more persons 
to be executed by them jointly, and one renounces, 
the other or others may execute the power as if origi- 
nally given only to them, that the trust may not fail 
nor suffer delay. A. by will devised and bequeathed 
his estate to B. and C. in trust to sell, to invest the 
proceeds, and to use the income for his daughters dur- 
ing their lives with remainder over. In case of the 
death, refusal or inability of one of the trustees. the 





oe 
testator desired the other to fill the vacancy. One of 
the trustees refused the trust; the other did not make 
an appointment in his stead, but alone made sales and 
gave deeds of the devised realty. Held, that the sales 
and deeds so made and given by the one trustee were 
valid. Houell v. Barnes, Cro. Car. 382; Lessee of Ze- 
bach v. Smith, 3 Binn. 69; Osgood v. Franklin, 2 
Johns. Ch.1; Franklin v. Osgood, 14 Johns, 527; Jack- 
son dem. Hunt v. Ferris, 15 id. 346; Peter v. Beverly, 
10 Pet. 532; Putnam Free School v. Fisher, 30 Me. 523. 
A review of some of these cases will set the doctrine 
in a clearer light. Houell v. Barnes was a question 
out of chancery propounded to the common-law 
judges. “‘ The case was,’’ says the court, ‘* one Francis 
Barnes, seised of land in fee, deviseth it to his wife for 
her life, and afterward orders the same to be sold by 
his executors hereunder named, and the money 
thereof coming to be divided amongst his nephews; 
and of the said will made William Clerk and Robert 
Chefly his executors. William Clerk dies; the wife is 
yet alive. Two questions were made. First. Whether 
the said William Clerk and Robert Chefly had an in- 
terest by this devise or but an authority. Secondly. 
Whether the surviving executor hath any authority 
to sell.”” The judges all resolved “‘ that they have not 
any interest, but only an authority, and that the sur- 
viving executor, notwithstanding the death of his 
companion, may sell.’’ And so the judges certitied 
their opinions. The questions were answered without 
reasons, but if the judges had given their reasons they 
probably would have said that the power survived, 
not because it was coupled with a trust, but because it 
was official, not merely personal, and therefore fol- 
lowed the office to the surviving executor, being essen- 
tial to the performance of aduty imposed upon the 
executors as such for the purpose of carrying the will 
into effect. The meaning however would have been 
essentially the same as if they had used the language 
of the chancery courts, and said that the power sur- 
vived because it wasa power coupled with a trust. 
The law is quoted in Osgood v. Franklin, 2 Johns. Ch. 
1, in support of the doctrine that a power given to two 
or more goes to the survivor when coupled witha 
trust. See also Lessee of Zebach v. Smith, which is 
very similar to Houell v. Barnes. In Osgood v. Frank- 
lin, 2 Johns. Ch. 1, the power was given by a will 
which appointed the wife of the testator and his three 
brothers executors. The power was given in these 
words, to-wit: *‘I give to my executors that may act, 
and to the major part of them, their heirs or execu- 
tors, full power to sell any or all my real estate not al- 
ready devised.”’ The will gave the residuary estate to 
eight persons, four of whom were the four persons ap- 
pointed executors, one-eighth to each. This devise 
was coupled with the following directions, to-wit: “I 
order that the money or effects be distributed and di- 
vided from time to time, as it can be raised from my 
debts and estate by my executors, hereinafter named.”’ 
One of the brothers declined to act; the other two ac- 
cepted the appointment, and acted until they died. 
After their death the widow qualified. The principal 
question in the case was whether she had power under 
the will to sell real estate. Chancellor Kent decided 
that the executors were charged with a trust, relative 
to the estate, depending on the power to sell, and that 
the power therefore survived. ‘*‘The intention of the 
testator,’’ he remarked, ‘‘ is much regarded in the con- 
struction of these powers, and they are construed with 
greater or less latitude in reference to that intent.’ 
The case was carried to the Court of Errors, and there 
affirmed, the court holding that where the provisions 
of a will evince a design in the testator, that at all 
events, the lands are to be sold, in order to satisfy the 
whole intent of the will, then the power survives. In 
Peter v. Beverly, 10 Pet. 532, David Peter left a willin 
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which he appointed his wife, his brother, George 
Peter, and his wife’s brother, Leonard H. Johns, exec- 
utors, and provided that portions of his real estate 
should be sold for the payment of his debts. All the 
executors qualified. The widow and the brother en- 
tered upon the execution of the will, and subequently 
died, leaving debts still unpaid. The question was 
whether under the will George Peter, as surviving ex- 
ecutor, could sell the real estate for the payment of 
the debts. The court decided that he could, the power 
being coupled with atrust. The court say: *‘ When 
power is given to executors to be executed in their of- 
ficial capacity, and there are no words in the will war- 
ranting the conclusion that the testator intended, for 
safety or for some other object, a joint execution of 
the power, as the office survives the power ought also 
to be construed as surviving; and courts of equity will 
lend their aid to aphold the power for the purpose of 
carrying into execution the intention of the testator, 
aud preventing the consequences that might result 
from an extinction of the power; and where there is 
a trust charged upon the executors in the direction 
given them in the disposition of the proceeds, it isthe 
settled doctrine of courts of chancery that the trust 
does not become extinct by the death of one of the 
trustees.’’ Inthe cases above cited the power was 
given to the donees as executors. In the case at bar 
the power was given to Arnold and Allen as trustees. 
The difference is not material; forin equity executors 
are regarded as trustees in so far as they are invested 
with dominion over the testate estate for the benefit 
of others, and independently of any statute, the rea- 
sons for the continuance or survival of the power are 
as strong in favor of trustees as of executors. Bailey, 
J., Petitioner. Opinion by Durfee, C. J. 

(Decided June 26, 1885.] 


——_—__-+—___—__— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

RELEASE—JOINT WRONG-DOERS—SETTLEMENT WITH 
one.—Plaintiff and defendant were employed by C. 
Plaintiff was injured by the negligence of defendant 
moving a derrick. After’ the accident C. paid to 
plaintiff's attorney, $150, and took from plaintiff a 
general release from all causes of action for damages. 
Held, that the release was a bar to the action against 
the defendant. The rule that a release of a cause of 
action to one of several persons liable operates as a re- 
lease to all, applies to a release given to one, against 
whom a claim is made, although he may not be in fact 
liable. The validity and effect of a release of a cause 
of action does not depend upon the validity of the 
cause of action. Brown v. City of Cambridge, 3 Allen, 
474; Goss v. Ellison, 136 Mass. 503. If the cause of 
action against the defendant in this suit was released 
to C. this action cannot be maintained. As the re- 
lease is general of all causes of action, the identity of 
the cause of action against the defendant with a cause 
of action against C. must be shown. Stone v. Dick- 
inson, 5 Allen, 29. If when the release by C. was 
given, the plaintiff was asserting against him a liability 
for the same act for which it now asserts the liability 
of the defendant, the two causes of action are the 
same, so that a release of one will discharge the other. 
[t was upon this point only that the effect of the re- 
lease was submitted to the jury and the instructions 
given as applied to the evidence, permitted them to 
find a payment and release a bar only, if the payment 
was made by C. in settlement of a claim made, and to 
avoid a suit threatened for the act for which recovery 
is sought against the defendant. The instructions 
were correct, and the rulings asked for by the plaintiff 





were properly refused. The evidence of R. and C., | 


which was objected to, was competent upon the point 
covered by the instructions reported. Leddy v. Barney.: 
Opinion by W. Allen, J. 

[Decided June 24, 1885.] 


a 
FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—SIGNING NOTE AFTER 
MATURITY—STATUTE OF FRAUDS.—After a note had 
matured, but was still held by the payee, two sons of 
the maker, for the purpose of inducing the payee not 
to pass the note into the hands of a third person, and 
to give further time for payment, placed their names 
under that of their father, already upon the note. 
Held, (1) that there was a good consideration to sup- 
port their contract, which was to pay the amount of 
the note upon demand; (2) that their contract was not 
within the operation of the statute of frauds. Had 
their names been signed to their paper before matur- 
ity, itcould with noreason be pretended that tbey did 
not enter intoaclearly defined written contract to 
pay money at acertain time. But it is said that from 
the fact of its appearing that at the time of the signa- 
ture the note had already matured, it appears that 
their promise, so far as it was evidenced by the writ- 
ing itself, was to pay at an impossible time. It is no 
objection to the validity of a note that it has no time 
of payment mentioned. It is payable on demand. 
Thompson v. Ketcham, 8 Johns. 189; Whitlock v. Un- 
derwood, 2 B. & C. 157; Piner v. Clary, 17 B. Mon. 663. 
The negotiation of a note after maturity is equivalent 
to the issuance of a note payable on demand. This is 
the extent of an indorser’s liability. who places his 
name upon paper after maturity. Berry v. Robinson, 
9 Johns. 121; Bishop v. Dexter, 2 Conn. 419; Patter- 
son v. Todd, 18 Penn. St. 426; Chitty Bills, § 216. And 
from all analogous instances of the siguing of commer- 
cial paper after maturity, the contract of these parties 
must be esteemed as the execution of a note payable 
upon demand. But it may be said that this effect of 
the signature is the result of the application of the 
usages peculiar to the law-merchant, and is not the 
written expression of the parties, and so does not 
amount to a writing within the purview of the statute 
offrauds. If however it be admitted that this con- 
struction of the contract into which these parties en- 
tered is the result of the application of the principles 
of the law-merchant, and is not merely the construc- 
tion which is always given to any agreement to do an 
act where none or a past date is mentioned, yet this 
admission does not aid the plaintiffs in error. For it 
cannot be doubted that to the class of collateral agree- 
ments in which, by the law-merchant, a signature, 
from its position and surrounding circumstances, im- 
plies a completed contract, the statute of frauds does 
not apply. Thus Chitty, speaking of bills, remarks 
that this security is in some respects preferable to 
many others of a more formal nature. For, says he, 
each of the parties to a bill, by merely writing his 
name upon it as drawer, acceptor or indorser, thereby 
guarantees the due payment of it at maturity, and the 
consideration in respect of which he became a party 
to it can rarely be inquired into; whereas in the case 
of an ordinary guaranty the statute against frauds re- 
quires the consideration to be expressed, and other 
matters of form, which frequeutly render an intended 
guaranty wholly inoperative. So Mr. Throop, in 
speaking upon this subject, observes that it is well 
settled that in the absence of a statute requiring an 
acceptance of a bill of exchange to be in writing, a 
verbal acceptance will bind, the cases so holding ig- 
noring altogether the statute of frauds. Many other 
still more unequivocal instances of liabilities created 
by the mercantile law, which are daily enforced by 
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the courts in direct conflict with the provisions of the 
statute of frauds, may be suggested. For instance, 
that of an accommodation indorser, particularly of an 
unaccepted bill of exchange. Throop Validity of Ver- 
bal agreements, § 86. The following authorities are 
grounded obviously on the non-applicability of the 
statute to contracts which arise by the usages of the 
law-merchant: 2 Dan. Neg. Inst. 777; Leonard v. Ma- 
son, 1 Wend. 522; Oakley v. Boorman, 21 id. 588; 
Spaulding v. Andrews, 48 Penn. St. 411; and other cases 
cited by Mr. Throop at section 86 of his work. New 
Jersey Ct. of Errors and Appeals. Frech v. Yawger. 
Opinion by Reed, J. (47 N. J. L. 157.) 





NEW BOOKS AND NEW EDITIONS. 


Digest OF FEDERAL REPORTER, VOLS. 1-20. 


This is an indispensable accompaniment to this ex- 
cellent series of reports. It is edited by Mr. Desty, 
and published by the West Publishing Company, at 
St. Paul, Minn. It is supplied with tables of cases re- 
ported, statutes and constitutions cited and construed, 
an index to notes, and a general index, and formsa 
well printed volume of 1156 pages. 


WILTSIE ON PARTIES TO MORTGAGE FORECLOSURES. 


This is a monograph of some 300 pages, by Mr. 
Charles H. Wiltsie, of Rochester. The principles are 
succinctly stated as heads of sections, and the cases 
are digested with foot references. It looks like a con- 
venient aid to the busy practitioner. Published by 
Williamson & Higbie, Rochester, N. Y. 


——_@————— 


COURT OF APPEALS DECISIONS. 
THE following decisions were handed down Tues- 
day, Oct 20, 1885: 

Judgment affirmed, with costs—Amelia Plopper, re- 
spondent, v. N. Y. C. & H. R. R., appellant.——Order 
of General Term reversed ; that of surrogate affirmed, 
with costs—In re Accounting of David Hawley, etc. 








NOTES. 


The English are not over acute in the appreciation 
of humor. A correspondent of Gibson’s Law Notes 
writes that he considers its ‘‘ Leading Cases done into 
Rhyme” as “ perfectly useless for all practical pur- 
poses.”” He is quite wrong. They are quite useful in 
deterring future attempts at this pernicious degrada- 
tion of “ poetry.” 


If the lads in charge of the Columbia Jurist do not 
stop publishing such things as the following, which we 
find in its columns, Prof. Dwight will suspend them 
for undue partiality to us: ‘“‘The ALBANy LAW 
JOURNAL, otherwise known as the ‘Ruler of the 
Queen's Navee,’ has opened its annual winter cam- 
paign in favor of the Field Code. From this time on, 
the readers will have to swallow the said Code in all 
possible forms. We would suggest to the JourNAL, 
in ameek and humble way, of course, that when it 
runs short of copy on this subject, it might print the 
whole Code bodily. Asa condensed digest of leading 
principles of the law, we have found it of great ser- 
vice.” 

There is a wide-spread feeling of deep regret that 
the distinguished chief justice of the Supreme Court 
of the United States was not received with the same 








free hospitality of the profession as welcomed our 
own lord chief justice on the further shores of the At- 
lantic. The time of the year was, admittedly, un- 
propitious; the hard-working judges and counsel be- 
ing scattered to the four winds of Heaven. Chief Jus- 
tice and Mrs. Waite, we understand, were the guests 
of Lord Bramwell, Lord Fitzgerald, and other dis- 
tinguished personsin turn. This isso far satisfactory, 
and nodoubt the difficulties were fully explained. 
Yet it does seem a pity that no attempt was made to 
enable the bar to offer a true English welcome to the 
great American judge. There was certainly no ab- 
sence of right good will. There was some soreness, 
we know, caused in American legal circles because the 
Times spoke of the learned judge as a gentleman in- 
troduced as the chief justice of the United States, 
without seeming to know his name.—Pump Court. 


One of the society journals has complained that the 
American chief justice was somewhat scurvily treated 
by the bench and profession when in this country. 
Undoubtedly American lawyers are far in advance of 
their English brethren in the matter of civilities to 
individuals. When members of their own body die, a 
funeral oration is almost inevitable, and in the spirit 
of a young republic, they are always glad to give cor- 
dial welcome to eminent strangers. Itwas hardly to 
be expected that Chief -Justice Waite would meet 
with a reception in this country similar to that which 
was accorded Lord Coleridge in America. His name 
was probably unknown to most, and his presence in 
England was known only to a few. Lord Bramwell 
and other eminent men showed him every civility, and 
perhaps at another period of the year there would have 
been a combined recognition of his arrival, and a pub- 
lic tribute paid to the high office which he holds, and 
which has been filled by so many distinguished men.— 
Law Times. 


** Houghton, with all his high gifts, had, like most 
really noble men, a good deal of the woman in his na- 
ture, not ouly of the gentle, the merciful woman, but 
also of the woman excelling man by her ready initia- 
tive, by her swift sagacity transcendent of the reason- 
ing process,and now and then by her nimble, her 
clever resort to a charming little bit of stage artifice. 
My laundress had come to me one day in floods of 
tears because her little boy of eleven years old, but 
looking, she said, much younger (being small of 
stature), had wandered off with another little boy of 
about the same age to acommon near London, where 
they found an old mare grazing. The urchins put a 
handkerchief in the mouth of the mare to serve for a 
bridle, got both of them on her back, and trium- 
phantly rode her off, but were committed to Newgate 
for horse-stealing! My laundress (not wanting in 
means) took measures for having her child duly de- 
fended by counsel, but I thought it cruel that the fate 
of the poor little boy should be resting on the chances 
of a solemn trial, and I mentioned the matter to 
Milnes [Lord Houghton]. He instantly gave the right 
counsel. ‘Tell your laundress to take care that at the 
trial both the little boys—both mind—shall appear in 
nice clean pinafores.’ The effect, as my laundress de- 
scribed it to me, was like magic. The two little boys 
in their nice ‘pinafores’ appeared in the dock and 
smilingly gazed round the court. ‘ What isthe mean- 
ing of this?’ said the judge, who had read the deposi- 
tions and now saw the ‘pinafores.’ ‘A case of horse- 
stealing, my lord.’ ‘Stuff and nonsense!’ said the 
judge with indignation. ‘Horse-stealing, indeed! 
The boys stole aride.’ Then the ‘ pinafores’ so sagac- 
iously sugggested by Milnes had almust an ovation in 
court, and all who had to do with the prosecution 
were made to suffer by the judge’s indignant com- 
ment.’’—Fortnightly Review. 
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CURRENT TOPICS. 

HE judiciary ticket in the county of New York 
cannot fail to interest the profession through- 
out the State. The renomination of Judges Bar- 
rett, Sedgwick, McAdam and Hawes is creditable, 
for their judicial duties have been admirably per- 
formed, and their present familiarity with nisi prius 
matters would not be equalled by the elevation of 
any practicing lawyers to the bench. Experience 
counts with judges as with other functionaries. 
The new nominees are, for the Common Pleas, 
Edward Patterson, Henry W. Bookstaver and The- 
ron G. Strong. Of these three candidates for so 
important a position, Mr. Strong seems most likely 
to make a useful judge. He is young, well edu- 
cated, and his exertions in the Stoke’s will case 
showed powers of a high order, apt to mature by 
experience. Of Mr. Patterson’s professional efforts 
the court records exhibit little. He has however 
lately developed considerable power as a politician, 
and is striving hard to be a judge. It is thought, if 
his complacency does not put an end to his useful- 
ness, that he will at least be an incorruptible judicial 
functionary. Of all the candidates Mr. Bookstaver 
must possess the largest practical experience, by 
reason of a long and varied practice. Notwith- 
standing the respectable character of the judiciary 
ticket, we feel it our positive duty to say that the 
manner of nominating the judges in the city of 
New York does not seem to attract the best minds 
of the profession, and that instead of getting lu- 
minous intellects, capable of solving the great 
problems of society, in the light of experience, 
knowledge and power, they get oftentimes very 
shallow folk indeed. We often wonder whether 
the candidates themselves do not laugh in their 
sleeves at the entire method which secures to them 

their candidacy over better men. 


The New York City Bar Association have made 
their report on the fitness of the city judiciary 
ticket, indorsing everybody all around, and includ- 
ing Mr. Bookstaver on an amendment of General 
Hubbard’s. What public significance or utility 
such absurd conduct as this can have we cannot 
see. The public look to the City Bar Association 
as an association of lawyers competent to tell them 
the name of the particular candidates best suited 
by training, character and accomplishments, to the 
judicial office. There must be some one candidate 
better fitted than the others for a judicial position. 
Why have not the Bar Association the courage 
boldly to report who the particular man or men 
are, or else to be silent? Are these gentlemen such 
traffickers for business that they cannot rise to a 
high sense of public duty? If it is not their busi- 
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ness to set the public just exactly right the, have 
no business to report on the judiciary ticket 1’ all. 
An indorsement all around is a simple absurdity. 


In the country districts several renominations 
have been made for the judicial office, and in every 
instance, we believe, worthily bestowed. In sev- 
eral instances the nomination has been acquiesced 
in by the opposite party — a graceful and deserved 
tribute to good judicial service. These nomina- 
tions ought always to be independent of party con- 
siderations. Where a judge has earned the public 
approval he ought to be continued in office, no mat- 
ter what his politics. Few of our judges who have 
been one term on the bench have any politics left. 
The principles of civil service reform ought to be 
applied to the judicial office, much more than to 
any other. 


We shall not lack our humorous case this week. 
In Heddenrich v. State, 101 Ind. 564, the court found 
it necessary to decide that a statute prohibiting 
the keeping open of liquor saloons ‘‘ between the 
hours of eleven o'clock, Pp. M., and five o'clock, 
A. M.” means eleven o’clock at night and five 
o'clock the next morning. ‘‘ Time is not reckoned 
backward,” say the court, and “courts judicially 
know the usual method of reckoning time.” The 
same court, in Bessette v. Stute, 101 Ind. 85, granted 
a new trial because counsel in his fervor indulged in 
the following remarks on the prisoner’s personal ap- 
pearance: ‘‘ Luke Bessette has a bad looking face; 
I ask you to just look at his face; you have a right to 
look at his face, and I have the right to ask you to 
look at his face, and as prosecuting attorney I have 
a right to comment upon it; if his face does not 
show him to be a bad man, then I am not a good 
judge of the human countenance.” And because 
he distinguished a juror as follows: ‘‘ The defense 
has already succeeded, perhaps, in making a young 
man on the jury believe that this is a blackmailing 
scheme. I think I know who he is, and I think he 
has become greatly impressed with that theory.” 
The court thought the prisoner ought not to be con- 
victed because nature had not been generous to 
him, and on the other point it observed: ‘‘The 
personal allusion made to the probable state of 
mind of one of the jurors was yet more reprehensi- 
ble. To be thus singled out from his fellow jurors, 
and put under surveillance, was well calculated to 
impair the independence of mind and judgment 
which it was the right and duty of the juror to 
maintain, until convinced by the evidence, and the 
fair and legitimate argument of counsel.” In Car- 
ter v. Carter, 101 Ind. 450, the defendant not being 
present in court, counsel said: ‘‘Why isn’t Jim 
Carter here to-day? He is not here to-day. He 
don’t want to be here, and it is well he is not here 
after making such an exhibition of himself.” He 
subsequently ‘‘ withdrew the remark,” saying it was 
a ‘‘slip of the tongue,” and the court d: ded to 
grant a new trial, observing that it was ‘‘to be 





characterized rather as a question of taste and pro- 
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priety than as misconduct,” and could not have re- 
sulted in harm. But counsel whose tongues are 
so slippery ought to put ashes or sawdust on them. 
For a considerable collection of these ‘ slippery 
tongue ” cases consult 48 Am. Rep. 336. 


The facetious author of the famous argument in 
the ‘‘ Rock and Rye” case, 22 ALBANY Law Jour- 
NAL, 446, has made another argument like unto it in 
an action brought by him for injuries sustained by 
himself by falling down an elevator opening. Here 
was an opening for a prodigious display of learn- 
ing and wit, which the plaintiff proceeded to fill 
up. He speaks of ‘‘a lucid interval legislatively 
phenomenal” in the case of our Legislature. He 
quotes Mell and Creakle, in ‘‘ David Copperfield ; ” 
Bumble, in ‘‘ Oliver Twist; ”? Bunsby, in ‘* Dombey 
and Son,” and says, in reference to the opposing 
counsel, that like Aunt Betsy Trotwood, in ‘‘ Cop- 
perfield,” he knew when there was a donkey about; 
by the ‘cold feeling. He speaks of the visionles® 
mole of Aristotle, and the eyeless fish of the Mam” 
moth cave, and gives us an adage from Erasmus. 
He treats us to much alliteration, as for example: 
‘“thereditarily the haughty hate the humble; ” 
‘*drunken, drowsy switch sentinel;’’ ‘‘the devout- 
e&t devotees of this thrifty theology are miserly 
millionaires, who accumulated their fabulous for- 
tunes foreclosing mortgages under markets, dodg- 
ing the penalties of usury, shaving notes, cornering 
commercial commodities, running life insurance and 
savings banks, confiscating contraband chattels, 
trafficking in treachery’s tips, manipulating mam- 
moth monopolies, prowling around peremptory ven- 
dues,” etc. All this is livelier reading than our 
judges are wont to have. We should think that 
the defendant would feel ‘‘mighty small” if he 
reads the setting-out that he gets. We regret to 
see in the peroration of this masterly Phillipic that 
the plaintiff ‘‘ realizes there is too little of his phys- 
ical stamina left to hope to worry through the 
law’s delays defendant would be certain to invoke.” 
We hope for his sake that Mr. Field will hurry up 
his reform. May the doleful day be distant when 
Dawson shall die, and long may he remain among 
us to dilate our diaphragms with his deviations 
from the dry, diurnal drudgery of the law! But 
he should beware of elevators, and recall what 
Virgil said about ‘‘ facilis decensus.” 

Among the decisions handed down by our Court 
of Appeals on Tuesday last was one in the case of 
Lent v. Carr, holding that one is not disqualified 
from holding the office of surrogate by being over 
seventy years of age. This reverses the decisions 
below, and settles a long mooted question, in ac- 
cordance with the views which have been uniformly 
expressed in these columns, 

a 
NOTES OF CASES. 
[* Moot v. Moot, 37 Hun, 288, the plaintiff, a 
school girl fifteen years old, while absent from 





home on a visit to relatives was induced by the de- 
fendant, who was twenty-four years old, and had 
been employed for about four years upon the farm 
of the plaintiff’s father, to be married to him. The 
plaintiff having at first refused to be married with- 
out the consent of her parents, and because of her 
youth, the defendant falsely stated to her that her 
parents knew of the object of his visit, and that 
they would not care or object, and assured her that 
she need not live with him for three or four years, 
and that the ceremony should be kept secret, and 
that she could continue to reside with her parents 
and attend school. The marriage was never con- 
summated, Held, that the marriage should be set 
aside for fraud. Follett, J., said: ‘‘These repre- 
sentations related to the very essence of the con- 
tract, and being false, and made with intent to in- 
duce the plaintiff to consent, and having induced 
her to consent, it is sufficient, with the other facts 
in the case, to uphold the judgment- declaring the 
marriage contract void under the fourth subdivi- 
sion of section 1743 of the Code of Civil Proced- 
ure. Bish. Marr. and Div. (5th ed.), §§ 199, 200. 
In Robertson v. Cowdrey, 2 West. L. J. 191, the vice- 
chancellor of this State declared an unconsum- 
mated marriage contract between a girl of sixteen 
and a young man of twenty-three invalid, on the 
ground that it was entered into upon the agreement 
that they would not regard each other as husband 
and wife for two years, and not until their parents’ 
consent had been obtained, and a new ceremony 
performed. Bish. Marr. and Div. (5th ed.), § 245. 
The fraud in this case was much greater, and more 
nearly relates to the foundation of the contract 
than the fraud alleged in Hull v. Hull, 15 Jur. 710; 
8. C., 5 Eng. L. and Eq. 589, where the court re- 
fused to dismiss the bill. This case, in some of its 
features, is like Lyndon v. Lyndon, 69 Ill. 43, where 
an unconsummated marriage contract between an 
adult servant and a girl of fifteen was annulled, be- 
cause, among other things, the man procured the 
marriage license by perjury. In both cases the con- 
tract was brought about by means of a felony. See 
also Robertson v. Cole, 12 Tex. 356.” Hardin, P. J., 
said: ‘‘We cannot regard the acts, sayings and do- 
ings of the defendant to induce the plaintiff to con- 
sent to the performance of the marriage ceremony, 
as having any origin in fairness and good faith. 
They were fraudulent and deceiving. They carried 
away the young mind of the plaintiff, and amounted 
to moral duress. She did not act upon her own 
will and principal purpose, but was led therefrom 
by the acts, sayings and solicitations of the defend- 
ant. Ferlat v. Gojon, Hopk. 478. Plaintiff re- 
pudiated the marriage promptly, and repented early 
before any cohabitation, and apparently as soon as 
she learned of the deception practiced upon her by 
the defendant. We find Lyndon v. Lyndon, 69 Ill. 
43, very much in point in its facts, and we are in- 
clined to agree with the opinion of Chief Justice 
Breese, and to save the plaintiff from her childish 
folly and delusion, and the consequences which 
might flow therefrom if the marriage, fraudulently 
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obtained, were enforced.” Vann, J., said: ‘‘The 
said representation was material, because if it was 
true the defendant had a lawful right to marry the 
plaintiff, whereas if it was false he not only had no 
right to marry her, but was even guilty of a felony 
in so doing. Penal Code, § 282. These facts pre- 
sent every element of fraud, which when applied 
to an ordinary civil contract render it void. They 
should have the same effect when applied to a mar- 
riage contract, not followed by cohabitation, in an 
action to annul a marriage, on the ground that the 
consent of one of the parties thereto was obtained 
by fraud. Code Civ. Pro., §§ 1743, 1750. When 
cohabitation has followed the marriage, the interests 
of society become involved, and may prevent courts 
from interfering, except in an extreme case,” ete. 
In Lyndon v. Lyndon, supra, the court said: ‘‘ We 
have found no case in the books like this.” In 
that case the defendant was the father’s coachman, 
and procured the license by swearing that the 
plaintiff was of age. The court said, obiter, that if 
the parties had cohabited the marriage must have 
been held valid, and so they said in Holtz v. Dick, 
42 Ohio St. 23. 

In Bloodgood v. Ayers, 37 Hun, 356, there was a 
spring upon the defendant’s land, about 120 feet 
from the line of the plaintiff's land. Water had 
for many years been conducted from the spring 
through a trough or leader about three inches wide 
to a watering trough distant about twenty feet 
from the spring. The surplus water flowing from 
the spring disappeared in the ground, reappearing 
again near the division line, and flowing from that 
place in a well-defined channel to and over the 
lands of the plaintiff. The defendant diverted the 
waters of the spring and conducted them through 
logs to a point upon his lands, where they were dis- 
charged in such a manner as not to flow in the old 
channel or on the plaintiff's lands. Held, that as 
the waters of the spring were diverted before they 
had reached or formed a natural stream, flowing in 
a defined bed or channel with banks or sides, the 
plaintiff had no cause of complaint. Learned, 
P. J., said: ‘‘It is true that the jury found that 
the stream or water-course which flowed on plaint- 
iff’s land was supplied from the natural overflow of 
the spring. This however is not enough to main- 
tain the plaintiff's action. For instance, the sur- 
face water which runs down a man’s hill may reach 
a water-course on his land, and that water-course 
may run upon his neighbor's land, Yet these facts 
would not prevent the man from detaining the 
surface water by ploughing or otherwise. So if 
there be a spring on a man’s land, and the overflow 
therefrom finally reaches a water-course, still the 
owner of the land may use or divert the water of 
the spring, although such use or diversion may pre- 
vent the water from reaching the water-course. 
This is one of the instances decided in Broadbent v. 
Ramsbotham, 11 Exch. 602, which has been often 
cited with approval. See Village of Delhi v. You- 
mans, 45 N, Y. 362; 8. C., 6 Am. Rep. 100. To 





the same general effect is Rawstron v. Taylor, 11 
Exch. 369. And it is held in this State that one 
may by filling in his land prevent the draining upon 
him of the surface water from higher adjacent land, 
Barkley v. Wilcox, 86 N. Y. 140; 8. C., 40 Am. Rep. 
519. This is contrary to the doctrine held in some 
States, but it is in accord with the views above 
stated, viz., that until water has reached and 
formed part of a water-course it may be diverted. 
Goodale v. Tuttle, 29 N. Y. 459. The question 
then must be whether at the point where the de- 
fendants interfered with the water, viz., at the 
spring, there was a natural water-course, as defined 
in Barkley v. Wilcox, 86 N. Y. 148; 5. C., 40 Am. 
Rep. 519; see the language at page 147. We think 
that the jury has not so found, nor can it be so 
found upon the evidence. That the waters of the 
spring eventually reached a water-course we may 
assume. But there was no water-course at the 
spring. The whole water had been for years 
turned into a watering trough. The surplus or 
overiiow disappeared in the ground. Farther on it 
probably appeared on the surface. But this does 
not make the case like that of Macomber v. Godfrey, 
108 Mass. 219; 8. C., 11 Am. Rep. 349, where an 
existing water-course spread out over a_ level 
meadow with no defined channel, and yet was held 
to have preserved its character of a water-course. 
The spring which rises on a man’s land, like the 
rain which falls on it, are his. It is only when the 
water, coming as probably it always does, from the 
rain in its origin, has actually formed itself into a 
‘natural stream, flowing in a defined bed or chan- 
nel, with banks and sides,’ that its use is restricted 
by those rules which the plaintiff here seeks to 
enforce.” ' 

In Taylor v. City of Cumberland, Maryland Court 
of Appeals, July, 1885, it was held that ‘‘ coast- 
ing” on the streets of a city is a nuisance, and the 
city is liable to a pedestrian injured thereby. The 
court said: ‘‘ This sport, as thus described, was a 
nuisance of a very serious character. It is well 
settled that the corporation was under an obliga- 
tion to exercise for the public good the powers 
conferred on it by its charter to prevent nuisance, 
and to protect persons and property, and that this 
duty is not discharged by merely passing ordi- 
nances. It is not relieved from responsibility un- 
less there has been a vigorous effort to enforce 
them. Marrioti’s case, 9 Md. 160. It was held in 
this case that a municipal corporation having 
power by its charter to prevent and remove nui- 
sances would be discharged from responsibility for 
them if they could not be prevented, or removed 
by ordinary and reasonable care and diligence; and 
it was also held that where ordinances sufficient to 
meet the exigencies of the case had been passed a 
vigorous effort to enforce them would amount to 
the requisite care and diligence. There was evi- 
dence in the present case that the acting mayor of 
the city had, previously to the accident, instructed 
the captain of police to break up coasting on the 
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streets, and that the police did make and were 
making vigorous efforts to bring about that result. 
It was in proof that at the time the appellant was 
injured the sled which caused the injury was the 
only one then on the street. We are of opinion 
that the principle decided in Mayor, etc., v. Marriott, 
should control this case. The defendant was 
bound to prevent the nuisance if it could do so by 
ordinary and reasonable care and diligence, but if 
it did use this degree of care and diligence it dis- 
charged its duty, and was relieved from responsi- 
bility, and a vigorous effort to enforce its ordinance 
on the subject would fulfill its duty in this respect.” 
To the contrary, Burford v. Grand Rapids, 53 Mich. 
98; S.C., 51 Am. Rep. 105; Faulkner v. City of 
Aurora, 85 Ind. 130; 8. C.,44 Am. Rep. 1; Pierce 
v. City of New Bedford, 129 Mass. 534; S. C., 37 
Am. Rep. 387; Schultz v. City of Milwaukee, 49 Wis. 
254; 8. C., 35 Am. Rep. 779. 











ELEGANT EXTRACTS FROM BROWNLOW. 


66 gn (a second part) of Diverse Famous 
Cases in Law, as they were argued, as well upon 
the Bench, by the reverend and learned judges, Coke, 
Flemming, Hobard, Houghton, Warburton, Winch, 
Nicholls, Foster, Walmesley, Yelverton, Montague, 
Dodridge, and diverse others, in their respective 
places; as also at the Barr, by the then judicious Ser- 
jeants and Barristers of speciall Note. Collected by 
Richard Brownlow, Esq. Prothonatary of the Court 
of Common Pleas. Very beneficiall for all such who 
are Studious to know Law, in its Power, Act, Limita- 
tion: Directive, and Usefull forall Clerks, Attorneys, 
&e. In their /nter-Agendums, or severall Ministerial] 
Functions. With a perfect table showing the Remark- 
able matters Argued and Concluded in this Book. 
London. Printed by Tho. Roycroft, for Matthew 
Walbancke, at Grays Inne Gate, and Henry Twyford, 
in Vene Court Middle Temple, 1652.’’ Such—with the 
addition of two and a half lines of Greek—is the titke 
page of a volume of old reports that made interesting 
reading, during the Dog-days, to the writer of this 
article. 
We will now glance again at a few of these ‘*‘ Famous 
Cases"’ trusting that they will prove ‘‘very benefi- 


ciall.’’ Slander was a very fruitful source of actions 
at law in those old days when the early Stuarts 


reigned. Payn against Mutton (p. 276) gave all the jus- 
tices an opportunity of deciding that an action will 
not lie for calling one a ‘‘sorcerer and inchantor;’’ 
**for sorcerer and inchantor are those which deal with 
charmes, or turning of Bookes, as Virgil saith ‘Carmi- 
nibus Circes socios mutavit Ulissis, which is intended 
Charmes and inchantments, and Conjuration is of 
Con et juro, that is to compell the Devill to appeare, 
as it seemes to them against his will, but which is that 
to which the Devill appeares voluntarily and that isa 
more greater offence then sorcery or inchantment, 
which was adjudged that action doth not lie for call- 
ing a man Witch.”? Hinch versus Heald, (1 Brownlow 
p. 14) was the witch case, and there the Court decided 
that no action would lie for the words, “He is a 
witch and hath bewitched me,” ‘“‘for he might be- 
witch him by fair words, or fair looks.’’ Yet, in Mar- 
shall versus Steward, ‘‘Action upon the Case reciting 
the Statute of I Jac. against Invocation of Spirits, &c. 
for these words: The Devil appeareth to thee every 
night in the likeness of a black man, riding on a black 








Horse, and thou conferrest with him, and whatsoever 
thou dost ask he doth give it thee, and thatis the rea- 
son thou hast so much money, and this I will justifie. 
Judgment for plaintiff.” (1 Brown, 8.) 

There were great men before Agamemnon, and there 
were “‘Humorous Phases of the Law” before the 
ALBANY LAw JOURNAL existed to detect them: e. g. 
““Sympson against Waters in an action upon the case 
for Slander, that is, thou art drunk, and I never held 
up my hand at the Barr, as thou hast done; and 
agreed that an action does not lie for these words, for 
peradventure he intended buttery Barr.”’ (p. 272) And 
no action will lie for the words ‘‘ Rogue or Cozener, 
for it is without aspersion and gentle, and words shall 
be taken in the gentlest sense. (p. 100.) A man was 
accused of Poligamy, but ‘‘upon examination of the 
cause, the Defendant was acquit, and yet he was cen- 
sured to pay costs, though that he was acquitted of 
the Crime:’’ and even Lord Coke would not interfere 
for he said, ‘‘ peradventure it was very suspitious that 
he was guilty, and for that he hath only God for his 
revenger.” (p.7) Verily a ‘‘ Not guilty, but don’t do 
it again ’’ sort of judgment. 

Sir Edward Ashfield was named Sir Edmund in a 
bond which he signed Edward; when he was sued 
upon it the Court held that he might well plead that 
it was nothis deed for his name was not Edmund: 
and it was, also, decided that it was not good to name 
him in the writ ‘‘ Edward otherwise Edmund,” “fora 
man cannot have two Christian names: but if he have 
aname given to him, when he was christened, and 
another when he was confirmed, he shall be called and 
known by the name given to him at the time of his 
confirmation, and not by the first.’ (p.48) One sees 
here the great advantage of belonging to an Episcopal 
Church where the rite of Confirmation is rightly ad- 
ministered; many a Mariarann, or Sairey Jane, or 
Sammivell, would rejoice to take a new and more 
euphonious name when the episcopal digits are laid 
upon them. The one-name theory is quite consistent 
with republican simplicity and decisions. (Choen v, 
State, 52 Ind. 347; Edmundson v. State, 17 Ala. 179.) 
The Court in Maine agreed with the old English de- 
cision as to Edward and Edmund. (Flood vy. Randall, 
72 Me. 439.) 

‘*Tt seems that Jacob and James are all one name, 
for Jacobus is Latine for them both. (p. 270)’’ This 
decision establishes the antiquity of St. Jacob’s Oil 
and shows that it was it that St. James was praising. 
(ch. V. v. 14.) 

Inthe College of Physician’s case, (p. 255 sqq.) Dod- 
ridge Serjeant of the King said, ‘‘ That there are three 
sorts of men, which meddle with the Body of a man. 
First, is the learned man who reades all the Bookes 
extant, and his knowledge is speculative, and by that 
he knew the nature of all simples. And the second is 
practive, the knowledge of which is only his expe- 
rience,he may give Probatum est: But the ignorance of 
the cause of the disease, and the nature of the things 
which he applies for the cure of that: And the third 
is an Imposter, which takes upon him the knowledge 
which he hath not, and every one of them the Colledge 
may punish, for Male utendo, faciendo vel exequendo,by 
what way they wilt.’ ‘It is the office of a King to 
survey his subjects, and he is asa Phisitian to cure 
their Maladies, and to remove Leprosies amongst 
them, and also to remove all fumes and smells, which 
may offend or be prejudiciall to their health, as it ap- 
pears by the severall writs in these severall cases pro- 
vided, and soif aman be not right in his Wits, the 
King is to have the protection and Government of 
him, least he being infirme, wast, or consume his 
Lands or Goods, and it is not sufficient for him that 
his Subjects live, but that they should live happyly, 
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and discharges not his office, if his Subjects live a life, 
but if they live and flourish, and he hath care as well 
of their Bodyes as of their Lands and Goods, for 
Health for the Body is as necessary as vertue to the 
minde, and the King H.8 toexpress his extraordinary 
care of his subjects made an Act, in the third year of 
his Reigne, which was the beginning of his Essence, to 
that purpose.” 

In this same case “ Coke cheife sayd, “It is an old 
rule, that a man ought to take care, that he do not 
commet his Soul to a young Divine, his body to a 
young Phisitian, and his Goods or other Estate to a 
young Lawyer, for in Juveni Zheologo est Conscientice 
detrimentum, in Juveni Legislatore bursi detrimentum et 
in Juveni Medico Cimiterii incrementum, for in these 
cannot be the privity, discretion and profound learn- 
ing which isin the aged.”’ (p. 264.) 

The reason why special examinations were required 
of those who practised Phisick or Chirurgery in the 
City of Londonis thus given: ‘‘Forin this City, and 
the sayd Precincts, the King and all his Councell, and 
all the Judges and Sages of the Law, and divers other 
men of quality and condition, live and continue, and 
also the place is more subject unto Infection, and the 
Heir (sic) more pestiferous, and forthat there is more 
necessity, that greater care, diligence and examination 
be made of those which practised here in London, and 
the precincts aforesayd, then of those which practise 
in other places of the Realm, for in other places the 
people have better aire, and use more exercise, and are 
not so subject to Infection, and for that there is no 
cause that such care should be used for them.”’ 
(p. 261.) 

In Waggoner against Fish, Chamberlain of London 
(p. 284) in an action where the question was concern- 
ing ‘‘a custome that no forrainer shal keep any shop, 
nor use any Trade in London” ‘the Lord Coke 
Saith that London is Antiqua civitas and was of 
great fame and reckoning, amongst the most an- 
cient Cities, for it was said by Amianus Marcellinus 
which wrote 1200 yeares past, that London was then 
Opidum vetustum, and Cornelius Tacitus in vita Neronis 
saith, that then there was under the Romans Govern- 
ment, there was here Negotiorum copia, et commer- 
cia maximorum celebris, and he well knew for he was 
here seven years, and married the daughter of Agri- 
cola, who was ancient Guilda Mercatoria, and for that 
it was well governed and continued in good order, for 
Ubi non est ordo, eti est infirmiwm et seme piternus 
Horror et confusio.” 

Now we will conclude with ‘‘The Ladies.”’ The 
making of ‘‘ wheate meale”’ into starch was objected 
toin the ninth year of the First James’ reign, and 
Dodridge, Serjeant of the King, for the King and the 
informer, in arguing remarked, inter alia, “And the 
manner and nature of offence every one which hath a 
Household and Family Knowes, for the finest Wheate 
Meale makes sustenance for the master of the Fam- 
ily, and the other makes severall sorts for the residue 
of the Family, and the Brown makes Bread for 
Horses: so that the vertue of thatis, that it feeds both 
Man and Beast, and all this is prevented by making 
that new devised vanity, and the quantity of Wheat 
which is employed is incredible, and may feed many, 
and if the makers of that have gained the name of an 
occupation, this is worse, for this furthers vanity, and 
takes away the sustenance of many, and inhanceth 
the price of wheat, and isso new an invention that 
there is not a Latine word for it.” (Crosse v. West- 
wood, p. 111.) 

“Henry Huntley was plaintiff in the high commis- 
sion Court against Mary Clifford Widdow Defendant. 
Huntley pretends that he was contracted to the de- 
fendant, and upon that complaines to the high Court 








of Commissioners, and that she would marry herself 
to Cage,and upon that the Arch-Bishop then did 
grant a warrant to a Pursivant to attach Cage, and the 
said Mary Clifford, (N. B. Not however by the bonds 
of holy wedlock), and upon that they were arrested by 
force of the said Warrant, and upon that they were 
committed to Prison, and being imprisoned an obliga- 
tion of £2000 was taken by the said Commissioners of 
the said Mary Clifford, by which she was bound to the 
King with condition, that she should not marry her- 
self, nor contract to any other, until the same suit was 
determined in the same Court, &c.”” The Exchequer 
Court held that the bond was void as taken “by 
duresse of imprisonment,” and that the High Com- 
missioners had no right to meddlein such matters. 
(p. 16.) 

“The Ward of Moore was placed at the University 
of Oxford to be instructed in the liberall Sciences, and 
was married by the wife of Doctor Hussey to the 
daughter of the said Wife, which she had by a former 
Husband, and for that Moore brought this writ (of 
Ravishment of Ward) against Doctor Hussey and his 
wife, and the Minister which married them, and all 
others which were present at the said marriage, or 
actors in that. And upon Evidence it appeared, that 
Doctor Hussey was not present nor Actor in it; and 
for that the Jury found him not guilty, but they 
found all the other Defendants guilty of the said 
Ravishment: * * * and the Jury assessed Dam- 
mages to ten pound, and the value of the Ward to 
eighty pound, for so much Moore proved that he could 
have sold him for.’’ The chief point argued in Hilary 
Term 1610 was whether the wife of Doctor Hussey— 
‘*shee being a married Wife,” could be guilty of Rav- 
ishment of Ward against the Statute of Westminster 
the 2 chap. 39. “And it was urged that it was not the 
intent of the Statute that provides, that he which did 
Ravish, not having right in the marriage, though he 
should restore the Boy naked and not married, or 
should satisfie for the marriage, he shall be punished 
for the transgression, by Imprisonment for two years, 
and if he shall not restore him, or shall marry the 
Heire, after the marrying yeares,and cannot satisfie for 
the marriage, he shall abjure the Realme, or shall 
have perpetuall Imprisonment. And it was objected 
that a married woman, was not intended to be within 
this Statute, for it is apparent, that a married woman 
hath not wherewith to make satisfaction, and it shall 
not be intended that she shall have perpetuall Im- 
prisonment, or make abjuration, for this was to make 
separation betweene the Husband and his Wife.”’ The 
Judges not knowing exactly what todo ‘*moved the 
parties to compound amongst themselves:”’ they did 
not however, and the matter being re-argued in Trinity 
Term, 1611, the Court was equally divided, ‘‘and so by 
reason of their contrariety in opinion, the Judgment 
was staid.”’ (pp. 59, 91.) 

R. V. R., JR. 


aninnaiaisiiiicascitiansie 
HOUSE OF REFUGE—ASSAULT BY OFFICER OF— 
DAMAGES. 


MARYLAND COURT OF APPEALS. 
JANUARY 8, 1885. 





Perry v. House oF REFuGE.* 

The House of Refuge being a corporation instituted for char- 
itable purposes, cannot be made liable in an action for 
damages, for an assault committed by one of its officers 
on an inmate of the institution. 

PPEAL from the Circuit Court of Baltimore 
county. 
The opinion states the facts. 





*S. C., 63 Maryland Reports, 20. 
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Yewuortt, J. The appellant instituted an action in 
the Circuit Court of Baltimore county against the ap- 
pellee for the recovery of damages; the plaintiff alleg- 
ing in his declaration that on several occasions he was 
maliciously assaulted and beaten by the officers and 
agents of the defendant, a corporation, while in the 
regular course of their employment. It is apparent 
from the evidence that the appellant was beateu by 
teachers employed in the institution, and sustained 
serious injury in consequnce of such treatment. 

The Circuit Court rejected the prayers offered by 
the plaintiff, and in conformity with the tenor of a 
prayer presented by the defendant, instructed the 
jury that the evidence in the cause was not legally 
sufficient to support the action. An instruction thus 
eradicating the right of action, when brought under 
review, invokes the determination of questions rela- 
tive to the responsibility of such corporations in ac- 
tions of this nature. 

With much earnestness of argumentation it has been 
contended that there can be no proper foundation for 
this action, because the House of Refuge is, like the 
Penitentiary of Maryland, an institution constituting 
part of the government of the State, and therefore is 
not civilly liable in its corporate capacity for the tor- 
tious acts of its agents employed with a view to the 
efficient discharge of its public functions. There is 
however a widely perceptible dissimilarity between 
this corporation and the penitentiary. The latter is 
under the exclusive control of the government of the 
State. Its directors are appointed by the executive; 
its other officers receive their appointments from the 
directors; are required to give bond, and the remu- 
neration for their services is designated and estab- 
lished by statutory provisions, by which the entire 
government of the institution is regulated and con- 
trolled. On the other hand, the subscribers to the 
House of Refuge are declared by the act of incorpora- 
tion to be a body politic and corporate, and each sub- 
scriber who pays the required sum is constituted a 
member for life. The conduct of its affairs is intrusted 
to a board of twenty-four managers; and of this num- 
ber ten are elected by the members of the association, 
ten chosen by the mayor and city council of Balti- 
more, and four appointed by the governor of the 
State. Seven of these managers constitute a quorum for 
the transaction of business. They are authorized to 
make by-laws, ordinances and regulations, and to ap- 
point officers, agents and servants, and to designate 
their duties. The mayor and city council are author- 
ized to appropriate any sum of money not exceeding 
$25,000 toward defraying the current expenses of the 
House of Refuge and St. Mary’s Industrial School, and 
pecuniary aid is also received from the treasury of the 
State. 

It does not follow however that because a number 
of the board of managers are appointed by the State, 
and others by the mayor and city council of Balti- 
more, that the corporation is thereby converted into a 
public institution. In this court and in those of other 
States, the exposition of principles, determining the 
status of such institutions in this respect, has been in 
an opposite direction. It has been distinctly declared 
that the appointment of trustees and directors by 
State or municipal authority, to participate in the 
management, does not divest these associations of the 
attributes of private corporations, and clothe them 
with the immunities and privileges appertaining to 
public institutions. St. Mary’s Industrial School v. 
Brown, 45 Md. 330; Nelson v. Cushing, 2 Cush. 521. 

It has been contended that a corporation cannot be 
made a defendant in an action of this nature, the 





remedy being solely against the individual who com- 
mitted the wrong. Not until a comparatively recent 
period has the law in this respect undergone import- 
ant mutations. It was for along time maintained as 
an undoubted principle that a corporation could 
neither sue nor be sued in an action of battery, the 
reason assigned being that a corporation could 
“neither beat nor be beaten iu its body politic.”” The 
enlightened jurisprudence of the present age has ig- 
nored such metaphysical subtleties, and recognized a 
rule more in conformity with the modern tendency to 
respond to the demand for substantial justice in every 
exigency. It is pow a principle, established by numer- 
ous adjudications, that if the servant of a corporation 
aggregate commit an assault by the authority of the 
corporation, an action of trespass for assault and bat- 
tery may be maintained against such corporation. 
And if the assault is committed om behalf of and for 
the supposed benefit of a corporation, the body politic 
by ratifying the act incurs the responsibility. Moore 
v. Fitchburg R. Corp.,4Gray, 465; Hewett v. Swift, 3 
Allen, 422. 

In the consideration of questions of this nature it 
must not be forgotten that in legal contemplation, a 
corporation is an artificial entity, and can only act 
through the intervention of its officers or agents. 
When the agent of an individual, acting within the 
scope of his designated duties, commits a trespass, the 
principal is constructively present, and by implication 
authorizes and sanctions the act that incurs the legal 
responsibility. It is obvious that this provision is nec- 
essarily applicable inall its suits against bodies poli- 
tic and corporate. And itis important to advert to 
another fundamental rule. A corporate body is the 
mere creature of law, deriving all its powers from the 
act of incorporation and existing solely by legal sanc- 
tion within the limits prescribed by legislative author- 
ity. Within its sphere of action it is liable for torts as 
well as for infractions of contract; but beyond that 
point the individuals who participated in the pretended 
corporate acts are personally responsible. Head v. 
Providence Ins. Co., 2 Cranch, 127; Rogers v. Burling- 
ton, 3 Wall. 669. 

But while an artificial being of statutory creation 
can only act within its assigned limits, it has all the 
powers either expressly given, or which are incidental 
to its existence and essential to its successful operation, 
and therefore necessarily created by implication. 
Trustees of Dartmouth College v. Woodward, 4 Wheat. 
626; Thomas v. West Jersey R. Co., 101 U.S. 71. 

The appellee being a body corporate, its authority 
to order or sanction the infliction of punishment by 
castigation is a question which is presented for con- 
sideration. If this authority exists at all, it exists by 
implication. Itmust be remembered that this is an 
institution of a peculiar character. It was founded as 
a place for the custody, care and reformation of unfor- 
tunate youths, either vagrants, convicts, or such as 
are incorrigible by the ordinary discipline applied by 
parents and guardians. 

It would seem to be an idle, nugatory and futile un- 
dertaking to create an institution for the purpose of 
reforming vicious youths, incorrigible by the exercise 
of parental authority, unless such institution is au- 
thorized to exert the same coercive powers of correc- 
tion which are given by legal sanction to the natural 
guardian. A parent can inflict punishment, so that it 
be not excessive, and it is supposed to be his duty so 
to do when milder means of control are found to be 
ineffectual. By the creation of this corporation the 
State has placed it in loco parentis as respects a vic- 
ious or incorrigible minor under its control. Its power 
to inflict punishmeut is derived by implication from the 
act of incorporation. Authorized by the act to adopt 
by-laws for its government, it has prescribed the mode 
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in which corporal punishment is to be inflicted. None 
of the minors can be so punished except by an order of 
the visiting committee; and such punishment must 
be inflicted either by the superintendent, or by some 
one in his presence, acting under such order. Another 
by-law has for its special object the protection of the 
inmates from acts of violence on the part of the offi- 
cers and agents of the institutions. It expressly pre- 
scribes as a rule, to be strictly observed, that ‘* no offi- 
cer shall be allowed to strike, cuff, kick or inflict any 
bodily punishment on any inmate.”’ 

Assuming the entire verity of the evidence adduced 
by the plaintiff, there is nothing in that evidence tend- 
ing to show that the appellant was punished under an 
order of the visiting committee, by or in the presence 
of the superintendent. And if he was assauited by 
any of the officers or agents of the institution it is not 
revealed by the record that such assault was author- 
ized by the defendant, nor is its subsequent approval 
and sanction of such acts of aggression made apparent. 
And notwithstanding the exigency of the rule that 
the allegata must be supported by the probata, the 
averment in the declaration of culpable negligence on 
the part of the defendant is not established by any 
proof adduced by the plaintiff. 

This record does not therefore present a case render- 
ing the appellee obnoxious to the imputation of hav- 
ing either authorized or sanctioned the tortious acts 
of its agents, even if the applicability of the principle 
enunciated by the Supreme Court of the United States 
in Philadelphia & Reading R. Co. v. Derby, 14 How. 
484, should be recognized. Whether there is any per- 
ceptible analogy between that case and the one dis- 
closed by this record need not now be made a matter 
of inquiry, for on another and distinct ground obvi- 
ously rests the final determination of this controversy. 
It has been urged, with much cogency in argument, 
that the organic principles on which this institution 
is founded constitute it an eleemosynary corporation, 
holding its estates and funds in trust for charitable 
purposes, and that it is not therefore responsible as a 
defendant in an action for damages. This question 
seems never to have been settled by adjudication in 
this State, and in an examination of authorities intro- 
duced from exterior sources we are confronted by 
some diversity of opinion. When, in the absence of 
light to be derived from domestic adjudication, this 
court is embarrassed by an antagonism in the rulings, 
emanating from other jurisdictions, it must neces- 
sarily, by an eclectic method of appropriation, select, 
adopt and be governed by such decisions as are in 
consonance with that sound reason which is said to be 
the life of the law, and which therefore affords the 
safest and most solid basis for a judicial determina- 
tion. 

It cannot be denied that the House of Refuge is an 
institution holding property contributed solely for be- 
nevolent purposes. If under the impulse of that human- 
ity, which is the distinctive characteristic of the pres- 
ent age, associations are formed for the erection of 
hospitals with a view to afford relief to indigent suf- 
ferers from physical afflictions, it might with obvious 
propriety be suggested that an institution originating 
in the co-operative action of benevelent individuals, 
and having for its object the amelioration of the con- 
dition of unfortunate minors who have become the 
victims of vicious habits and propensities, should be 
designated as a hospital for the cure of moral diseases. 
Youths in whom the seeds of vice have already ger- 
minated are placed there under proper restraint, so 
that the growth of crime may be arrested or eradi- 
cated in its incipiency. Funds are contributed by in- 
dividuals impelled by philanthropic motives, and do- 
nations are obtained from the municipal and State 





treasuries. These are the funds of the institution, 
controlled by the managers, not for their own 
profit and benefit, but solely for the charitable pur- 
poses designated by its organic law. This then is an 
institution resting on an eleemosynary foundation. 

In McDonald v. Mass. General Hospital, 120 Mass. 
432, it is held that a corporation, deriving its funds 
mainly from public and private charity, and holding 
them in trust for the object of sustaining the hospital, 
without the expectation or right on the part of those 
immediately interested in the corporation to receive 
compensation for their own benefit, is a public chari- 
table institution; and where it has exercised due care 
in the selection of its agents, itis not liable in an ac- 
tion for injury caused by their negligence. 

In the case of Feoffees of Heriot’s Hospital v. Ross, 
12 Clark and Finnelly, 507, in the House of Lords, it 
was decided that “if charity trustees are guilty of a 
breach of trust, the person thereby injured has no 
right to be indemnified by damages out of the trust 
fund.” 

Several of the most eminent judges in England ex- 
pressed themselves with much emphasis in opposition 
to an allowance of damages out of afund so held by 
fiduciary agents. 

Lord Cottenham said: ‘* There is a trust, and there 
are persons intended to manage it for the benefit of 
those who are to be the objects of the charity. To 
give damages out of a trust fund would not be to ap- 
ply to those objects whom the author of the fund had 
in view, but would be to divert it to a completely dif- 
ferent purpose.” 

Lord Brougham concurred, and added: ‘The 
charge is that the governors of the hospital have ille- 
gally and improperly done the act in question; and 
therefore because the trustees have violated the stat- 
ute, therefore — what ? not that they shall themselves 
pay the damages, but that the trust fund which they 
administer shall be made answerable for their miscon- 
duct. The finding of this part is wrong, and the de- 
cree of the court below as to the damages must be re- 
versed.”" 

The language of Lord Campbell is even stronger and 
more emphatic. Hesaid: ‘It seems to have been 
thought that if charity trustees are guilty of a breach 
of trust, the persons damnified thereby have a right 
to be indemnified out of the trust funds. That is con- 
trary to all reason, and justice, and common sense. 
Such a perversion of the intention of the donor would 
lead to the most inconvenient consequences. The 
trustees would in that case be indemnified against the 
consequences of their own misconduct, and the real 
object of the charity would be defeated. * * * 
Damages are to be paid from the pocket of the wrong- 
doer, not froma trust fund. A doctrine so strange 
as the court below has laid down inthe present case 
ought to have been supported by the highest author- 
ity. There is not any authority, not a single shred, 
here to support it.’’ 

In the absence of any decisions in Maryland, we are 
constrained to adopt the exposition of principles by 
these eminent English judges, and are thus led to the 
determination that damages cannot be recovered from 
a fund held in trust for charitable purposes. In the 
language of Lord Campbell, ‘“‘the wrong-doer must 
pay from his own pocket.”’ 

The appellee was not therefore liable in this action, 
and there having been no errorin the ruling of the 
Circuit Court, its judgment must be affirmed. 

Judgment affirmed. 

[See 21 Am. Rep. 529; Glavin v. 2. I. Hospital, 12 R. 

I, 411; S, C., 34 Am. Rep. 675.) 
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EXECUTOR AND ADMINISTRATOR—LIMITATION 
—SALE OF DECEDENT’S LAND TO PAY DEBTS. 


SUPREME COURT OF MISSOURI. 





GunBy vy. Brown. 

Where no statute limits the time within which the land of a 
decedent may be sold to pay debts, it must be done within 
a reasonable time. 

In the absence of facts excusing it, a delay of twelve or thir- 
teen years is unreasonable. 

Injunction isa proper and the best remedy to prevent a sale 
in such case. 


Beck, J. A temporary injunction was awarded in 
this case restraining the defendant, public administra- 
tor of Caldwell county, from selling the land in ques- 
tion for the payment of a debt of the estate of Samuel 
Rogers, deceased. On final hearing the injunction 
was dissolved. 

Rogers owned the half section of land now in ques- 
tion. He joined the Confederate army in 1861, and 
died in Arkansas, 25d of December, 1862. His death 
was not known in Caldwell county, the place of his 
residence, until after the sheriff's sales next men- 
tioned. 

A judgment was rendered in the County Court of 
that county in May, 1863, against Rogers and others, 
on a bond indebtedness to the school fund. Execu- 
tions were issued thereon, aud the north half of the 
land sold to Woolsey and Gideon, in October, 1863. 

A judgment was also rendered in the Circuit Court 
against Rogers in 1862, before his death. Execution 
was issued thereon 21st of January, 1863, after his 
death, by virtue of which the sheriff sold the south 
half of the land to Woolsey and Gideon, in October, 
1863. 

In and prior to 1866 Murphy acquired conveyances 
from and through these purchasers to the entire land, 
and in that year the widow of Rogers also conveyed 
her interest in allof the land to him. These deeds 
were all duly recorded about their respective dates. 

The heirs of Rogers instituted a suit for the posses- 
sion of the land in the Circuit Court in 1875 against 
Murphy, which resulted in a decision, rendered in 
1876, divesting the heirs of all interest in the lands, 
with a general judgment against Murphy in their favor 
for $800. 

In May, 1875, Murphy made a deed of trust.upon the 
land securing a large debt; by virtue of this deed of 
trust the land was sold in 1877 tothe plaintiff. He has 
sold part of the land with covenants, to protect which 
and the residue of the property he prosecutes this suit 
and this appeal. 

In 1867, after both of the sheriff's sales, and after 
Murphy took possession of the land, claiming in good 
faith to be the owner thereof. Henkins was ap- 
pointed administrator of Rogers. Nothing appears to 
have been done by him. In 1880 the defendant, pub- 
lic administrator, procured an order to sell the land 
to pay adebt allowed in 1865 in favor of Woodson 
and others, amounting to something less than $200. 

The sheriff's deed, made by virtue of the County 
Court judgment, recites a sale at aterm of the County 
Court, and the Circuit Court does not appear to have 
been then in session, as the sale was not made during 
a term of the Circuit Court, it is for that reason con- 
ceded to be void, and so it has been ruled. McClurg v. 
Dollarhide, 51 Mo. 347. The execution on the other 
judgment was issued and sale made after the death of 
Rogers. Generally such a sale is void. Wernecke v. 
Wood, 58 Mo. 352; Brown v. Woody, 64 id. 547, and 
authorities there cited. Whether this deed could be 
upheld on the doctrine of Lewis v. Coombs, 60 Mo. 44, 





we need not stop to consider, and the view we take of 
this case it is not necessary to further consider this 
question, for it at most only affects one-half of the 
land. Though these deeds were void, one on its face, 
still they constitute color of title. Jackson v. Magru- 
der, 51 Mo. 55; Hamilton v. Boggess, 63 id. 233. More- 
over they not only defined the limits of his possession, 
but gave character to and notice of his claims. But 
assuming without deciding that because Murphy per- 
fected his title by adeed from the widow, and the 
decree of title from the heirs, he is to be regarded as 
holding the title through theirs, and subservient to a 
proper administration of the estate, the question 
arises whether there is any limited time within which 
lands are to be sold for the payment of debts by an ad- 
ministrator, and if so, what is the limit. 

There is no statute which prescribes the time within 
which the administrator must procure an order for the 
sale of real estate to pay debts of the estate; nor is 
there any analogy between an ordinary judgment and 
an allowance by the Probate Court of these demands, 
as to the time within which they may be enforced; 
nor can the statute of limitations, with respect to per- 
sonal actions, have any application. A proceeding to 
sell real estate is but a step to be taken in the course 
of the proper administration of the estate. The chan- 
cellor, in Mooers v. White, 6 Johns. Ch. 374, said: 
‘*But I am not prepared to admit that the executor or 
administrator can at any time, and in his discretion, 
apply for and be entitled to an order for the sale of 
rea] estate, and I am of opinion that whatever may be 
the merit of the present demand, the defendant, as 
executor, is now too late to apply for a sale of the real 
estate; and that his capacity for that purpose is en- 
tirely extinguished.’”’ Then referring to the statute, 
he proceeds: ‘“‘I infer from them that the law in- 
tended that the executor or administrator should 
make his application with due diligence and in a rea- 
sonable time, and if he does not, the judge or surro- 
gate has, from the nature of his judicial trust, a dis- 
cretion to reject the application. What is a reason- 
able time is another question.” 

This doctrine has been met with approval in many 
of the States where there is no statute of limitations 
applicable to such proceedings. Estate of Crosby, 55 
Cal). 574; Estate of Godfrey, 4 Mich. 308; Wolf v. Og- 
den, 66 Ll. 224; McCrary v. Tasker, 41 Iowa, 255. 

By our law the debts must be exhibited for allow- 
ance within two years from the grant of letters of ad- 
ministration. Ifthe personal estate be insufficient to 
pay the debts, the administrator may disclose that fact 
by petition and have an order for the sale of real es- 
tate. If he fail to make such application, any creditor 
may doso upon giving the creditor the prescribed no- 
tice. In short, the whole administration law contem- 
plates that the affairs of the estate will be wound up 
as speedily as practicable. If the administrator is guilty 
of delay the creditors are armed with ample power to 
have bim removed, or proceed themselves. 

In reason and justice there must be alimit of time 
in which this order of sale may betaken. As there is 
no other statute upon this subject, it must be done 
within a reasonable time. What that is must in this 
case, as in all cases where the sale is applied for, be de- 
termined from all the circumstances. Each particular 
case must, to a great extent, furnish its ownrule. It 
may be said it was the duty of Murphy, through whom 
the plaintiff claims, to see that the administration was 
closed at an earlier day. It is a circumstance worthy 
of consideration that he, all the while, claimed by a 
title, which if good was paramount and superior to the 
demands here in question. It must be that adminis- 
trator and creditor alike supposed his-title was supe- 
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and purchasers from them, the language used in the 
Estate of Crosby, supra, is quite pertinent, which is: 
“Nor does the fact that the heirs do not call for an 
accounting in the Probate Court, and for sale of real 
estate, if necessary, constitute any excuse for the de- 
lay of the administrator or creditor. The proceeding 
for the sale of real property is hostile to the heirs, and 
there is no principle which makes it their duty to ini- 
tiate a suit adversely to themselves, the failure to com- 
mence which by the proper party may result to their 
benefit.”” 

Here the administrator was appointed in 1867. The 
debt was allowed in 1869. It would seem there was no 
personal property to be administered upon, and noth- 
ing to call for any delay. In 1874 an order was made, 
upon the report of Henkins showing no assets, that 
the administration be “ discontinued until such time 
as the court may order the same to be pruceeded 
with.” 

In 1877, ten years after grant of letters, this order is 
setaside. Henkins was relieved and the estate or- 
dered into the custody of the public administrator, 
which order was also revoked in that year. In 1880 
the estate was ordered into the hands of the defend- 
ant on motion of Woodson, the then owner of the de- 
mand, whereupon the order of sale in question was 
procured. Why this delay of twelve or thirteen years, 
when there appears to have been but a single demand, 
and no personal property to administer upon? The 
record fails to give any satisfactory answer. The de- 
lay is inexcusable. 

The sale, if made, cannot be said to be void on its 
face. A deed made persuant thereto will cloud and 
depreciate the plaintiff's title. The power of a court 
of equity to prevent this cannot be disputed. The 
contention is however that this resistance should have 
been made to the order of sale in the Probate Court, 
and that it cannot be made elsewhere. 

It does not appear that the plaintiff had actual no- 
tice that such an order had been applied for. The no- 
tice is by publication. Butif he was bound to take 
notice of such proceeding at this late day, and could 
have appeared and resisted the order in the Probate 
Court, we think he may still have the remedy by in- 
junction in the Circuit Court. His claim for relief ad. 
dresses itself to a court of equity. The Circuit Court 
is the most appropriate tribunal to hear and determine 
sach questions. The pleadings and procedure in the 
Probate Court are not so well adapted to a full inves- 
tigation of such equities. The Circuit Court has the 
power to grant full relief, and under all the circum- 
stances of this case the plaintiff might well appeal to 
that court for relief. 

The judgment, including that assessing damages on 
the bond, is reversed and the cause remanded, with 
instructions to the Circuit Court to make the tempo- 
rary injunction perpetual. 

Norton, J., dissents, and the other judges concur. 


—_—— »—_—___—. 


CONSTITUTIONAL LAW—LIBERTY OF THE CITI- 
ZEN—COMMITTING TO INDUSTRIAL 
SCHOOL. 


NEW HAMPSHIRE SUPREME COURT, JULY 31, 1885. 


STATE v. Ray. 


A statute which authorizes a justice of the peace to commit 
to the industrial school a minor under the age of seven- 
teen years, upon a complaint charging a crime with re- 
spect to which{the jurisdiction of the justice only extends 
to requiring the accused to recognize in sureties for his 
appearance at court, isin conflict with article 15 of the 
Bill of Rights. 








ABEAS CORPUS. The relatoris the father of 
John Cunningham, aged sixteen years, and of 
Fddie Cunningham, aged thirteen years, who were 
arraigned vpon a complaint for burglary before a jus- 
tice of the peace, June 10, 1884, and pleaded not guilty. 
After an examination, the justice ordered them to 
recognize inthe sum of $100 each, with sureties, for 
their appearance at the October term of this court, but 
immediately thereafter, upon the application of the 
State’s counsel, under chapter 287, section 14, and 
without the consent of said minors or their friends, 
the justice revoked the order to recognize, refused to 
take bail, and sentenced John to the industrial school 
for two years, and Eddie for three years, and issued 
a mittimus for their commitment, which was executed 
June 12. 

At this time, Ray, as superintendent of the indus- 
trial school, having produced them before the court 
on a writ of habeas corpus issued upon the relator’s 
petition, a hearing was had and they were discharged 
on the ground thatthe justice had no jurisdiction 
to impose the sentence aforesaid, and the defendant 
excepted. 


Haskins & Stoddard, for relator. 
Lane & Dole, for respondent. 


Smiru, J. “When any minor under the age of 
seventeen years charged with offense punishable by 
imprisonment, otherwise than for life, shall be con- 
victed and sentenced accordingly, or shall be ordered 
to recognize for his appearance at the Supreme Court, 
the court or justice, upon application of such minor, 
his friends or the State’s counsel, may order that in- 
stead of such imprisonment or recognizance the said 
minor may be sent and kept employed and instructed 
at the reform school for such term, not less than one 
year nor extending beyond the age of twenty-one 
years, as said court shall judge most for his time, in- 
terest, and benefit, provided he shall conduct himself 
according to the regulations of said school; anda copy 
of such order shall be sufficient authority for his com- 
mitment and detention at such school.’’ Gen. Laws, 
ch. 287, § 14. By Laws 1881, ch. 37, the name of the 
institution was changed to the industrial school. 
Under the authority of this statute, the relator’s 
minor sous, one of the age of thirteen and the other of 
the age of sixteen years, have been sent to the indus- 
trial school forthe terms of three and two years re- 
spectively, neither having been convicted of any crime 
or offense. They were brought before a justice of the 
peace upon acomplaint charging them with having 
committed the crime of burglary—a crime of the 
gravest character and punishable with imprisonment 
in the State prison for a long term of years. The crime 
was one which the magistrate had not jurisdiction to 
determine, but only to inquire if just cause appeared 
to hold the accused to answer at the Supreme Court. 
They were heard upon no other charge than that set 
out in the complaint, and were not in law required to 
defend against any other. An order was made requir- 
ing them to recognize for their appearance before the 
Supreme Court. So far the justice had jurisdiction. 

At this stage of the proceedings the counsel for the 
State moved for an order that the accused be sent to 
the industrial school, and the justice, declining the 
offer of the accused to recognize agreeably to the order 
then just made by him, issued an order committing 
them to the school for the terms above mentioned. 
The commitment was not for the purpose ef securing 
their appearance at the Supreme Court, for the short- 
est term for which they might be sent to the school 
would extend much beyond the next term of the Su- 
preme Court. If they were committed as a punish- 
meut for having committed the crime of burglary, 
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they have never been tried or convicted of that crime 
by the judgment of their peers. Article 15 of the Bill 
of Rights provides that “no subject shall be arrested, 
imprisoned, despoiled, or deprived of his property, 
immunities or privileges, put out of the protection of 
the law, exiled or deprived of his life, liberty, or es- 
tate, but by the judgment of his peers, or the law of 
the land.”” This clause iv our Constitution is a traus- 
lation from magna charta, and dates from 1215. Its 
meaning bas become fixed and well determined “and 
asserts the right of every citizen to be secure from all 
arrests not warranted by law.’’ Mayo v. Wilson, 1N. 
H. 53, 57. It guarantees the right of trial by jury in 
all cases where the right existed at common law in 
this State at the adoption of the Constitution. That a 
person charged with having committed the crime of 
burglary is entitled to a jury trial has never been 
questioned. As the justice only had jurisdiction to 
inquire and not to convict, the accused have had no 
trial. Provision is, and ever since the adoption of the 
Constitution has been made by statute fora trial by 
jury of every crime indictable by a grand jury, and of 
every offense where an appeal is taken from the judg- 
ment of a justice or police court. Final judgment can- 
not be enforced for the commission of any police of- 
fense, however trivial, until the appellant bas been 
convicted by a jury of his peers. If the relator’s sons 
were sent to the industrial school for some other 
crime or offense, it was one of which they have never 
been convicted, and in relation to article 15 of the 
Bill of Rights, which provides that ‘*‘no subject shall 
be held to answer forany crime or offense until the 
same is fully and plainly, substantially and formally 
described to him, or be compelled to accuse or furnish 
evidence against himself. And every subject shall 
have aright to produce all proofs that may be favor- 
able to himself, to meet the witnesses against him face 
to face, and to be fully heard in his defense by him- 
self and counsel.”’ 

But the commitment and detention of the relator’s 
sonsis justified by the respondent upon the ground 
that the industrial school is not a prison, that the 
order of the commitment was not a sentence, and that 
their detention is not a punishment. The contention 
is that the industrial school is part of the school sys- 
tem of the State, and that the State as parens patric 
may detain in the school such scholars as may need 
its discipline. If it is a privilege to be admitted a 
member of the school, it isa privilege limited to *“ of- 
fenders against the laws.” At no time since its insti- 
tution in 1855, have its doors been open to the admis- 
sion of any other class of scholars. Its advantages 
have not been offered to every minor under the age of 
seventeen years who might desire to enter, or whose 
parents or guardian might seek to place him there. 
The relator’s sons were sent to the school, either be- 
cause they had committed some crime or offense, or 
because the justice judged it tobe for their ‘interest 
or benefit” to be placed there. For whichever of these 
causes they were committed, the commitment was 
illegal. As already remarked, they have never been 
convicted of the crime of burglary; and they have not 
been tried nor had any opportunity to defend against 
any other charge. If the order for their commitment 
was made because the justice judged it to be for their 
“interest and benefit,’’ the answer is that he has no 
authority by statute to commit them for that cause. 

Whenever acourt or a justice may send a minor to 
the school he may fix the term during which he may be 
kept at the school at not less than one year nor ex- 
tending beyond the age of twenty-one years, as the 
court or justice “shall judge most for his true inter- 
est and benefit.”” The limit of his stay or confine- 
ment in the school is determined by the consideration 
of what shall be * most for his true interest and bene- 





fit; ’’ but the statute does not confer upon the court or 
justice the power to send aminor to the school solely 
for the reason that the court or justice may be of 
opinion that it may be for the interest or benefit of 
the minor to be sent there. The original name of the 
school, ‘‘ house of reformation for juvenile and female 
offenders against the laws,”’ Laws 1855, ch. 1660, indi- 
cated the character of the institution. The act pro- 
vided that any boy under the age of eighteen years, or 
any female of any age, ‘‘convicted of any offense 
known to the laws of this State and punishable by im- 
prisonment other than such as may be punished by 
imprisonment for life,’’ might be sentenced to the 
house of reformation. Id.,§ 4. At no period in its 
history could a person become an inmate of the insti- 
tution unless, being within the prescribed age, he or 
she had been convicted of a crime or offense. The 
only exception is the unconstitutional provision in- 
serted in the revision of 1867—Gen. Stat., ch. 269, § 14; 
Gen. Laws, ch. 287, § 14—authorizing a justice to send 
to the school a minor less than seventeen years of age 
when he shall have ordered to recognize for his ap- 
pearance at the Supreme Court. We cannot ignore 
the fact that in the public estimation the school has 
always been regarded as a quasi penal institution, and 
the detention of its inmates or scholars as involuntary 
and constrained. The great purpose of the institu- 
tion was, the separation of youthful offenders from 
hardened criminals of mature years, in the hope of 
their ultimate reformation and of their becoming use- 
ful citizens. But the fact cannot be overlooked that 
the detention of the inmates is regarded to some ex- 
tent in the nature of a punishment, with more or less 
of disgrace attached on that account. If the order 
committing a minor to the school is nota sentence 
but the substitute for a sentence, as claimed by the 
respondent, what is a substitute for asentence but a 
sentence in and of itself? It is worthy of remark that 
the Legislature has not undertaken to authorize the 
commitment of a minor to the industrial school upon 
the mere presentment of the grand jury. 

In this case the relator, the natural guardian of his 
sons, has been deprived of theircare, nurture, educa- 
tion and custody against his consent, and without any 
trial or hearing to which he was a party, upon the 
ground, and only ground, that the justice found there 
was just cause to require them to appear at the Su- 
preme Court to answer further. If he is not a suitable 
person to have the care and education of his children, 
that fact has not been found, nor does it appear that 
their education has been neglected. But how far he 
is entitled to be heard upon that question we do not 
decide. We have only alluded to the matter as show- 
ing what consequences may flow from the unlawful 
commitment of a minor to this school. Where the 
commitment is lawful, the loss by the parent of his 
custody of his child follows as one of the incidents for 
which there is no remedy, and perhaps in many in- 
stances, because of his unfitness, there ought to be 
none. 

It is further deserving of consideration, that the re- 
lator’s sons, if indicted for the crime of which they 
were charged before the justice, cannot plead autrefois 
convict, although they may remain at the school the 
full term for which they were sentenced; and if their 
detention at the school is a punishment, they are 
liable to be punished twice for the same offense, in 
violation of the fundamental maxim, “‘ Nemo debet bis 
puniri,”’ etc. Broom Leg. Max. 348. 

In coming to this conclusion we have not over- 
looked the decisions in other States. Milwaukee In- 
dustrial School vy. Supervisors Milwaukee County, 40 
Wis. 328; S. C., 22 Am. Rep. 702; WeLean County v. 
Humphreys, 104 Ll. 878; Petition of Ferrier, 103 id. 367; 
S. C., 42 Am. Rep. 10; Roth v. House of Refuge, 31 Md. 
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329; Ex parte Crouse, 4 Whart. (Penn.)9. In those 
cases the detention of abandoned, dependent or de- 
praved children, in houses of refuge or in industrial or 
reform schools is upheld, upon the ground that the 
power of magistrates and county courts to commit, 
and of such institutions to detain such children is “ of 
the same character of the jurisdiction exercised by the 
’ court of chancery over the persons and property of in- 
fants, having foundation in the prerogative of the 
crown, flowing from its general power and duty as 
parens patric to protect those who have no other law- 
ful protector, 2 Story Eq. Jur. 1333." Sheldon, J., in 
Petition cf Ferrier, supra. Or as stated in Ex parte 
Crouse, supra, ‘‘May not the natural parents, when 
unequal to the task of education, or unworthy of it, be 
superseded by the parens patrie, or common guardian 
of the community?’’ As to the soundness of the rea- 
sons given in these cases we have nothing to say. No 
one of them is an authority for the commitment of a 
minor charged with the commission of a crime to such 
an institution, without some kind ofa trial and con- 
viction. 

People v. Turner, 55 Ill. 280; 8S. C.,8 Am. Rep. 645, 
was an application by the fatber fora writ of habeas 
corpus fox the discharge from a reform school of his 
minor son. A statute of Illinois authorized the com- 
mitment to a reform school of children between six 
and sixteen years of age who are “ vagrants or desti- 
tute of proper parental care, or are growing up in 
mendicancy, idleness or vice, to remain until re- 
formed, or until the age of twenty-one years.’’ The 
relator’s son, committed to the school under this stat- 
ute, was discharged, the commitment being held not 
to have been forany criminal offense, and the statute 
was declared unconstitutional. His confinement was 
held to be imprisonment without due process of law. 
Thornton, J., said: ‘*Sucha restraint upon natural 
liberty is tyranny and oppression. * * * If 
a father confined or imprisoned his child for one year, 
the majesty of the law would frown upon the unnat- 
ural act, and every tender mother and kind father 
would rise up in arms against such monstrous inhu- 
manity. Can the State, as parens patriew, exceed the 
power of the natural parent, except in punishing 
crime?” 

In Commonwealth v. Horregan, 127 Mass. 450, it was 
held that certain statutes relating to juvenile offenders, 
so far as they purport to give inferior tribunals juris- 
diction of offenses punishable by infamous punish- 
ment, are unconstitutional. 

A statute of Ohio authorized the grand jury, where 
a minor under the age of sixteen years is charged with 
crime, and the charge appears to be supported by evi- 
dence sufficient to put the accused upon trial, instead 
of finding an indictment, to return to the court that 
the accnsed is asuitable person to be committed tothe 
house of refuge, and directed the court thereupon to 
order his commitment without trial by jury. The 
statute was declared constitutional. Prescott v. State, 
19 Ohio St. 184; S. C., 2 Am. Rep. 388. The decision is 
put upon the ground that the case ‘is neither a crimi- 
nal prosecution nor a proceeding according to the 
course of the common law, in which the right toa trial 
by jury is guaranteed. The proceeding is purely 
statutory, and the commitment, in cases like the pres- 
ent, is not designed as a punishment for crime, but to 
place minors of the description and for the causes 
specified in the statute, under the guardianship of the 
public authorities named, for proper care and disci- 
pline, until they are reformed, or arrive at the age of 
majority. The institution to which they are commit- 


ted isa school, nota prison, nor is the character of 
their detention affected by the fact that it is alsoa 
place where juvenile convicts may be sent, who would 





otherwise be condemned to confinement in the com- 
mon jail or penitentiary.” 

The statute further provided that in case the cause 
for the child’s detention shall be inquired into by a 
proceeding in habeas corpus it shall be a sufficient re- 
turn to the writ that he was committed to the guard- 
ianship of the directors of the school, and that the 
period for his discharge had not arrived. It is inti- 
mated in the opinion of the court that it is question- 
able whether this provision can operate to restrict the 
power of the court, invested by the Constitution with 
jurisdiction in habeas corpus, from inquiring fully into 
the cause of the detention of a person restrained of his 
liberty. 

With due respect forthe learned court which pro- 
nounced this opinion, we are not convinced of the 
soundness of its reasoning or conclusion. The pro- 
ceedings by which the accused was adjudged a suitable 
person to be committed to the house of refuge were 
conducted in secret, without his knowledge or eon- 
sent or that of his parent or guardian, with no oppor- 
tunity to be represented by counsel, to be confronted 
with and cross-examine the witnesses for the prosecu- 
tion, or to produce witnesses in his own behalf. The 
liberty of the minor during the term of his minority, 
which might be for a period of many years, was made 
to depend upon the deliberations of a secret tribunal. 
A judgment rendered upon such an ex parte hearing is 
as little calculated to command the respect of the com- 
munity as the proceedings of the ancient court of the 
star chamber. And so far as the other cases cited are 
like the Ohio casein legal effect, we cannot follow 
them. 

Whether what has been called a trial in other juris- 
dictions in cases of thisclass is a trial within the 
meaning of our Constitution, and whether on auy 
ground than that of a charge of crime, the Legislature 
can authorize minors or persons of age to be commit- 
ted to the industrial school without a trial by jury, if 
if it were claimed, and without the consent of parent 
or other guardian, are questions on which we give no 
opinion. 

Persons poor and standing in need of relief may and 
must be cared for by the overseers of the poor, and 
may be sent to the alms-house for support; but their 
detention cannot be regarded as involuntary. They 
are inno sense deprived of their liberty without the 
judgment of their peers or against the law of the land. 
They are neither criminals nor charged with the com- 
mission of crime, and this provision of the Constitu- 
tion was not understood by its framers, as restricting 
the power of the Legislature to prescribe for the relief 
of the worthy poor. So children of profligate parents, 
or with vicious surroundings, may be taken from the 
custody of their natural guardians and committed to 
the guardianship of those who will properly care for 
their moral, intellectual and physical welfare. Prime 
v. Foote, ante, 52. But thisis a power exercised by 
the State as parens patri@ in the welfare and interest 
of its citizens. 2 Story Eq. Jur., § 1333. 

The common-law principle of reasonable necessity 
has an extensive constitutional operation— Aldrich v. 
Wright, 53 N. H. 398, 399, 400; Haley v. Colcord, 59 id. 
7, 8; Hopkins v. Dickson, id. 235; Johnson v. Perry, 56 
Vt. 703; State v. Morgan, 59 N. H.. 322, 325; andin. 
many cases authorizes the restraint of an insane per- 
son—Colby v. Jackson, 12 N. H. 526; Davis v. Merrill, 
47 id. 208; O'Connor v. Bucklin, 59 id. 589, 591; Keleher 
v. Putnam, 60 id. 30; Hinchman v. Richie, Bright. 
(Penn.) 143; Fletcher v. Fletcher, 1 E. & E. 420; Bus- 
well Insanity, §§ 19-24; even when he is committed to 
an asylum upon a defective process. Shuttleworth’s 
case, 9 A. & E. (N. S.) 651. But a magistrate’s power 
to commit to the industrial school for detention dur- 
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ing minority, every person, under the age of seventeen 
years, charged with, but not convicted of an offense 
punishable with imprisonment otherwise than for life‘ 
on the ground of the “‘true interest and benefit” of 
the accused, does not come within any constitutional 
idea of reasonable necessity that has prevailed in this 
State. For his interest and benefit the magistrate 
might as well be authorized to send him to the State 
prison as to the industrial school, or any other penal 
institution. 

We are of opinion that so much of section 14, chapter 
287, General Laws as authorizes a justice of the peace 
to commit to the industrial school a minor under the 
age of seventeen years upon a complaint charging him 
with the commission of a crime of which the justice 
has jurisdiction only to require him to recognize for 
his appearance at the Supreme Court, on the motion 
of the State’s attorney and without the consent of any 
person authorized to bind the minor by consent, is in 
violation of article 15 of the Bill of Rights. 

Exceptions overruled. 

Blodgett, J., did not sit; the others concurred. 


—_——_>_——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 


PRACTICE—FINDINGS OF SURROGATE ON QUESTIONS OF 
Fact — Cope Civ. Proc., § 13837 — NoT REVIEWABLE 
HERE—EXCEPTIONS TO FINDINGS—CODE Civ. PRoc., 
§ 2545.—The decisions of the surrogate upon the ques- 
tions of fact involved in this case, although reviewable 
in the Supreme Court, are not reviewable in this court, 
provided there is any evidence to support his findings. 
Code Civ. Proc., § 1337; Jn re Will of Ross, 87 N. Y, 
514. The proceedings and testimony before the sur- 
rogate show that the principal witnesses on the part of 
the petitioner testified under the influence of a very 
bitter feeling toward the appellant. Much of the evi- 
dence is very highly colored, and in some respects 
greatly exaggerated. It is alleged on the part of the 
appellant that this proceeding was instituted and 
prosecuted rather to gratify the ill-feeling of those 
members of the appellant’s family who have promo- 
ted it, and to inflict pain upon the appellant, than 
with a view to benefit the infant. It may be that this 
allegation is not unfounded, still even if established it 
is not sufficient to give this court jurisdiction to re- 
examine the questions of fact where there is any evi- 
dence to sustain the conclusion reached in the courts 
below. We have carefully examined the testimony, 
and are unable to say that it is so destitute of evidence 
in support of the findings of the surrogate as to justify 
usin reversing them. Various exceptions were taken 
to rulings of the surrogate on questions of evidence, 
and to his findings and refusal to find, but none of 
them are, in our judgment, sufficiently well founded 
and material to authorize a reversal of the decree. 
Code Civ. Proc., § 2545. We think that the award of 
costs against the appellant personally was erroneous. 
The proceeding was ostensibly for the benefit of the 
infant. The petition alleged that he was without a 
legal guardian, and prayed that some person other 
than his mother be appointed guardian of his person. 
The mother was cited because she was prima facie en- 
titlea to the custody of the infant, but she was not a 
party to the proceeding in such a sense as to subject 
her to liability for the costs. The judgment of the 
General Term should be so modified as to reverse that 
part of the surrogate’s decree which awards costs 
against the appellant, and affirm it in other respects 
without costs in this court to either party. Matter of 
Valentine. Opinion by Rapallo, J. 

[Decided Oct. 6, 1885.] 


TAXATION—ACT 1852, CHAPTER 282—WHAT MUST AP- 
PEAR TO EXEMPT — ESTOPPEL — FORMER JUDGMENT 








MUST BE PLEADED.—The act of 1852, chapter 282, pro- 
vides that the exemption of school-houses and 
seminaries of learning from taxation, under the Re- 
vised Statutes, ‘‘shall not apply to any such building 
or premises in the city of New York unless the same 
shall be exclusively used for such purposes and exclu- 
sively the property of a religious society or the New 
York Public School Society.”” The lot upon which 
the school-house occupied by the plaintiffis situated 
is not exclusively the property of the plaintiff, but is 
owned in fee by Hamilton Fish. Neither does the 
record nor the evidence in this case show that the 
plaintiff is the owner of the building. All that is dis- 
closed upon the subject by the evidence is that by in- 
denture of lease, dated October 18, 1864, Hamilton 
Fish demised to Joseph Meyer the premises in ques- 
tion for the term of twenty-one years from the Ist of 
November, 1864, at the annual rent of $225, the lessee 
covenanting to pay all taxes and assessments which 
should be imposed on the demised premises during 
said term, which lease was subsequently assigned to 
the plaintiff. The entire lease is not set forth in the 
printed case, and it does not even appear that it con- 
tains any covenant on the part of the lessor to pay for 
the buildings or renew the lease. As the case stands 
before us the plaintiff is simply the lessee of the prem- 
ises upon which the tax was levied, the fee being in 
Hamilton Fish, who is assessable therefor as owner. 
It is not necessary therefore to pass upon the question 
whether the plaintiff is a religious society within the 
meaning of the act of 1852. Itis a sufficient answer to 
this action that the real estate taxed is not exclusively 
the property of the plaintiff, the fee beingin an in- 
dividual and liable to taxation. This action is brought 
to declare void the taxes levied on said lot and build- 
ing for the years 1866, 1867 and 1868. It is alleged in 
the plaintiff's points, and appears from the report in 4 
Hun, 446, that in an action brought by the same plaint- 
iff against the same defendant to annul the taxes lev- 
ied on the same premises in the years 1869 and 1870, 
judgment was rendered in November, 1874, declaring 
the premises to be exclusively the property of a relig- 
ious society exempt from taxation. The opinion of 
the General Term affirming that judgment was adopted 
as the opinion of the court in the present case and 
covers all the claims made by the plaintiff. That judg- 
ment was not however pleaded as an estoppel or given 
in evidence in the case before us, and its effect cannot 
therefore be now considered. Hebrew Free School As- 
sociation of the City of New Yorkv. Mayor, etc., of 
New York. Opinion by Rapallo, J. 

[Decided Oct. 6, 1885.] 


MARRIAGE—CONVEYANCE OF LAND TO HUSBAND 
AND WIFE—TENANTS BY THE ENTIRETY.—This case is 
controlled by the decision in Bertles v. Nunan, 92 N. 
Y. 152. The common-law rule, that when land is con- 
veyed to husband and wife they do not take as ten- 
ants in common, or as joint tenants, but each be- 
comes seised of the entirety, per tout and not per my, 
and that on the death of either the whole survives to 
the other, was held in that case to be still subsisting in 
this State, notwithstanding the acts in relation to 
married women. The act of 1880, chapter 472, which 
allows husband and wife to make division between 
themselves of lands thus held, was before us in that 
case but was not regarded as abrogating the former 
rule. At allevents it could not affect the title in 
question in this action as the conveyance to Jacob 
Bram and his wife was made in 1878. Theseisin of the 
entirety by each and the right of survivorship could 
not be divested by a subsequent statute, as those 
rights vested by virtue of the grant and not of mere 
succession. The act of 1880 could not therefore so 


operate as to authorize either the husband and wife 
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separately to convey toa third party. The deed ex- 
ecuted by Mrs. Bram to the plaintiff conveyed no title 
and he could not maintain an action for partition. 
The exceptions to the conclusions of the referee to the 
contrary are well taken and require a reversal of the 
judgment. It is unnecessary to discuss the extra- 
neous questions raised in the respondent’s points as to 
the circumstances attending the purchase of the prop- 
erty. Zorntleinv. Bram. Opinion by Rapallo, J. 
(Decided Oct. 6, 1885.] 


——_—_—_____ 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

PUBLIC LANDS—GRANT TO STATE—JURISDICTION OF 
GOVERNMENT OFFICERS — CALIFORNIA LANDS—SUR- 
VEYS UNDER ACT OF JULY 23, 1866—LISTS OF LANDS 
CERTIFIED TO STATE—TITLE.—(1) In adjusting Con- 
gressional grants of lands to a State, the only ques- 
tions for consideration by the officers of the general 
governmentare whether the State possessed the right 
to claim the land under her grant, and whether the 
land was subject to selection by her agents. Those 
officers have no jurisdiction to review transactions be- 
tween the State and her purchasers, nor between the 
State and her locating agents, and determine whether 
such purchasers or locating agents complied with the 
provisions of her laws relating to the sale of the lands. 
(2) Surveys under the eighth section of the act of July 
28, 1866, “to quiet Jand titles in California,’’ become 
operative by approval of the United States surveyor- 
general for the State, and his filing in the local land 
office of the township plats. Upon such approval of 
a survey and filing of the township plats, lands 
thereby excluded from a confirmed private land 
claim become subject to State selections, and other 
modes of disposal of public lands. Previous approval 
of the survey by the commissioner of the general land 
office is not necessary. (5) Lists of lands certified to 
the State by the commissioner of the general land- 
office, and the secretary of the interior, convey as 
complete a title as patents; and lands embraced 
therein are not thereafter open to settlement and pre- 
emption. Frasher v. O’Connor. Opinion by Field, J. 
(Decided May 4, 1885.] 


REMOVAL OF CAUSE—CITIZENSHIP — ACTION BY 
STOCKHOLDERS AGAINST CORPORATION.—A_ suit in 
equity brought by C., a citizen of one State, against a 
corporation of the same State, and T., a citizen of 
another State, and W., to obtain a decree that C. owns 
shares of the stock of the corporation standing in the 
name of W., but sold by him to T., and that the cor- 
poration cancel on its books the shares standing in 
the name of W., and issues to C. certificates therefor, 
cannot be removed by T. into the Circuit Court of the 
United States, under section 2 of the act of March 3, 
1875 (18 Stat. 470), because the corporation is an indis- 
pensable party to the suit, and is a citizen of the same 
State with C. This case falls distinctly within a se- 
ries of rulings made by this court. Blake v. McKim, 
103 U. 8. 336; Hyde v. Ruble, 104 id. 407; Winchester 
v. Loud, 108 id. 180; Shainwald v. Lewis, id. 158; Ayres 
v. Wiswall, 112 id. 187; Hancock v. Holbrook, id. 229; 
Thayer v. Life Ass'n, id. 717; New Jersey Cent. R. 
Co. v. Mills, 113 id. 249; Sully v. Drennan, id. 287; 
Louisville & N. R. Co. v. Ide, 114 id. 52; St. Louis & S. 
F. Ry. Co. v. Wilson, id. 60; Putnam v. Ingraham, id. 
57; Pirie v. Tvedt, 115 id. 41. Crump v. Thurber. 
Opinion by Blatchford, J. 

{Decided May 4, 1885.] 


EXTRADITION—FUGITIVE FROM JUSTICE—OFFENSE 
—PROCEDURE BY STATE—DUTY OF EXECUTIVE—DIS- 





*Appearing in 5 Sup. Ct. Rep. 





CHARGE.—The statute requiring the surrender of a fu- 
gitive from justice, found in one of the Territories, to 
the State in which he stands charged with treason, 
felony or other crime, embraces every offeuse known 
to the laws of the demanding State, including misde- 
meanors. It was declared in Kentucky v. Dennison, 
24 How. 99, that the words *‘ treason, felony or other 
crime,’’ in section 2 of article 1 of the Constitution, 
include every offense, from the highest to the lowest, 
known to the law of the State from which the accused 
had fled, including misdemeanors. It was there said 
by Chief Justice Taney, speaking for the whole court, 
that looking to the words of the Constitution, ‘‘ to the 
obvious policy and necessity of this provision to pre- 
serve harmony between the States aud order and law 
within their respective borders, and to its early adop- 
tion by the colonies, and then by the confederated 
States whose mutual interest it was to give each other 
aid and support whenever it was needed, the conclu- 
sion is irresistible that this compact ingrafted in the 
Constitution included, and was intended to include, 
every offense made punishable by the law of the State 
in which it was committed.’’ Itis within the power 
of each State, except as her authority may be limited 
by the Constitution of the United States, to declare 
what shall be offenses against her laws; and citizens 
of other States, when within her jurisdiction, are sub- 
ject to those laws. In recognition of this right, so re- 
served to the States, the words of the clause in refer- 
ence to fugitives from justice were made sufficiently 
comprehensive to include every offense against the 
laws of the demanding State, without exception as to 
the nature of the crime. Each State has the right to 
prescribe the forms of pleading and process to be ob- 
served in her courts, in both civil and criminal cases, 
subject only to those provisions of the National Con- 
stitution designed for the protection of life, liberty 
and property in all the States of the Union; conse- 
quently in a case involving the surrender, under the 
act of Congress, of a fugitive from justice, it may not 
be objected that the indictment is not framed accord- 
ing to the technical rules of criminal pleading, if it 
conforms substantially to the laws of the demanding 
State. (3) Upon the executive of the State or Terri- 
tory in which the accused is found rests the responsi- 
bility of determining whether he is a fugitive from the 
justice of the demanding State. But the act of Con- 
gress does not direct or authorize his surrender, unless 
it is made to appear that he is in fact a fugitive from 
justice. (4) If the determination of that fact, upon 
proof before the executive of the State where the al- 
leged fugitive is found, is subject to judicial review 
upon habeas corpus, the accused, being in custody un- 
der his warrant—which recites the requisition of the 
demanding State, accompanied by an authentic in- 
dictment, charging him substantially as required by 
her laws, with a specific crime committed within her 
jurisdiction—should not be discharged because in the 
judgment of the court, the proof showing that he was 
a fugitive from justice may not beas full as might 
properly have been required. Matter of Aeggell. 
Opinion by Harlan, J. 

(Decided May 4, 1885.] 


JUDGMENT — DEFUNCT CORPORATION — LIABILITY 
OF SUCCESSOR BY PURCHASE.—A new company, 
which has purchased the property of a company for- 
merly existing, cannot be made to satisfy a judgment 
subsequently recovered against the old company by 
name. Gray v. National Steamship Co. Opinion by 
Field, J. 

[Decided May 4, 1885.] 


CORPORATION—INJUNCTION TO RESTRAIN DIRECTOR 
FROM VoOTING.—A president of a mining company, 
wko apprehends that his official rights may be in- 
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fringed by the enforcing of a rule made in his absence 
by a majority ofthe directors, cannot obtain from a 
court of equity aid to restrain a director from attend- 
ing a meeting of the directors, and voting for the en- 
forcement of sucharule. Grant v. Parker. Opinion 
by Waite, C. J. 

[Decided May 4, 1885.] 


CUSTOM DUTIES—VA LUE OF FOREIGN COINS—WHO TO 
JUDGE FINALLY.—The value of foreign coins, as ascer- 
tained by the estimate of the director of the mint and 
proclaimed by the secretary of the treasury, is conclu- 
sive upon custom-house officers and importers. No 
errors alleged to exist in the estimate, resulting from 
any cause, can be shown in a judicial proceeding, to 
affect the rights of the government or individuals. 
There is no value, and can be none, in such coins, ex- 
cept as thus ascertained; and the duty of ascertaining 
and declaring their value, cast upon the treasury de- 
partment, is the performance of an executive function 
requiring skill, and the exercise of judgment and dis- 
cretion, which precludes judicial inquiry into the cor- 
rectness of the decision. If any error, in adopting a 
wrong standard, rule, or mode of computation, or in 
any other way, is alleged to have been committed, 
there is but one method of correction. That is to ap- 
peal to the department itself. To permit judicial in- 
quiry in any case is to open a matter for repeated de- 
cision, which the statute evidently intended should be 
annually settled by public authority; and there is not, 
as is assumed by the plaintiff in error, any such posi- 
tive and peremptory rule of valuation prescribed in 
the statute, as serves to limit the discretion of the 
treasury department in making its published estimate, 
or would enable a court to correct an alleged mistake 
or miscalculation. The whole subject is confided by 
the law exclusively to the jurisdiction of the executive 
officers charged with the duty; and their action can- 
not be otherwise questioned. Such was the principle 
announced in the case of Cramer v. Arthur, 102 U. 8. 
612. It was there said (p. 616): *‘ That valuation, so long 
as it remained unchanged, was binding on the collector 
and on the importers—just as binding as if it had 
been in a permanent statute, like the statute of 1846, 
forexample. Parties cannot be permitted to go be- 
hind the proclamation, any more than they would 
have been permitted to go behind the statute for the 
purpose of proving, by parol or by financial quota- 
tions in gazettes, that its valuations are inaccurate. 
The government gets atthe truth as near as it can, 
aud proclaims it. Importers and collectors must 
abide by the rule as proclaimed. It would be a con- 
stant source of confusion and uncertainty if every im- 
porter could on every invoice raise the question of the 
value of foreign moneys and coins. * * * .” Page 
619. “If existing regulations are found to be insuffi- 
cient, if they lead to inaccurate results, the only rem- 
edy is to apply to the president, through the treasury 
department, to change the regulations.”” Hadden v. 
Merritt. Opinion by Matthews, J. 

[Decided May 4, 1885.] 


CONSTITUTIONAL LAW—STATUTE OF LIMITATIONS— 
STATES IN SECESSION—ACT JUNE 11, 1864.—-It is well 
settled in Louisiana that when a claim against a suc- 
cession has been formally acknowledged by the execu- 
tor or administrator, no suit should be brought upon 
it, and no suit or other proceeding is necessary to pre- 
vent prescription as long as the property of the succes- 
sion remains in the hands of the executor or adminis- 
trator under administration. Renshaw v. Stafford, 
30 La. Ann. 853; Maraist v. Guilbeau, 31 id. 
713; Heirs of Porter v. Hornsby, 32 id. 337; Clou- 
tier v. Lemee, 33 id. 305; Johnson v. Waters, 
lll U. S. 640; S. C., 4 Sup. Ct. Rep. 619. If there- 








fore the acknowledgment of Mrs. Winn, executrix, 
made in January, 1866, was made before the notes 
were prescribed, prescription has been suspended ever 
since, for the succession of Winn is still under admin- 
istration. The notes were all barred in November and 
December, 1865, by the prescription of five years estab- 
lished by article 354% of the Civil Code of Louisiana, 
unless prescription was suspended by the act of Con- 
gress above cited. The case therefore turned in the 
Supreme Court of Louisiana upon the question 
whether the act of Congress was applicable. That 
court decided that it was not, and denied to the ap- 
pellant the right set up and claimed by him under that 
statute. If the decision of the Supreme Court of Louis- 
iana was wrong upon this point, this court has juris- 
diction to review and reverse its judgment. Rev. 
Stat., § 709. Thefacts of the case, as shown by the 
record, bring it within the terms of the act of Con- 
gress. The parish of Rapides was within the Confed- 
erate lines during the entire period of the civil war, 
except fora few weeks, when it was occupied by the 
Federal troops. The authority of the United States 
was re-established over the city of New Orleans on 
May 1, 1862. The payees of the notes were shown to 
have been domiciled in the city at that time, and as 
there is no evidence that they afterward changed 
their domicile, the presumption is that it continued 
unchanged. Desmare v. U. 8., 93 U. 8. 605. Mayfield is 
shown to have been a resident in New Orleans. It ap- 
pears therefore that the executrix of the succession of 
Winn was within the Confederate lines, and the payees 
and the indorsee of the notes within the Federal lines. 
Under these circumstances they would not lawfully 
institute proceedings against the succession of Winn, 
in the parish of Rapides, to enforce the payment of 
the notes, for intercourse across the military lines was 
forbidden by law. Moreover while the prescription of 
five years was running, the courts of the parish, which 
alone had jurisdiction of the succession of Winn, were 
closed for more than a year, a period well described by 
Lord Coke: ‘*So when by invasion, insurrection, re- 
bellion, or such like, the peaceable course of justice is 
disturbed and stopped, so as the courts of justice be, 
as it were, shut up et silent leges inter arma, then it is 
said to be time of war.’’ Co. Litt. 249b. The case there- 
fore falls within the letter of the act of Congress; and 
if that act applies to and governs cases in the courts of 
the States, the judgment of the Supreme Court of 
Louisiana is erroneous. The question thus raised was 
expressly decided by this court in the case of Stewart 
v. Kahn, 11 Wall. 495 where it was held that the act 
applied to cases in the courts of the States as well as of 
the United States, and that thus construed the act was 
constitutional. We are satisfied with the judgment of 
the court by that case, and are unwilling to question 
or re-examine it. The decision in Stewart v. Kahn 
was followed by the Supreme Court of Louisiana in 
Aby v. Brigham, 28 La. Ann. 840. These cases are con- 
clusive of the present controversy, and adhering to the 
ruling made in them, we are of opinion that the notes 
held by Mayfield were not prescribed, and that the 
judgment of the Supreme Court of Louisiana should 
therefore be reversed, and the cause remanded to that 
court, with directions to enter judgment that the 
claim of Mayfield, based on the nine notes of Walter 
O. Winn, is a legal and valid debt due from his succes- 
sion, and that it was properly placed in the provisional 
account of the dative testamentary executor as an or- 
dinary claim; and it isso ordered. Mayfield vy. Rich- 
ards. Opinion by Woods, J. 
[Decided May 4, 1885.] 

ARMY OFFICER—DISMISSAL BY PRESIDENT—REVOCA- 


TION OF ORDER—FILLING VACANCY.—Appellee en- 
listed as a private soldier in the military service of the 
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from time to time, he was commissioned prior to 
March 27, 1865, as captain and assistant quartermaster 
of volunteers. His service was continuous from Au- 
gust, 1861, to March 27, 1865, on which day he was, by 
order of President Lincoln, dismissed the ser- 
vice. But on June 9, 1865, an order was issued by 
President Johnson revoking the order of dismissal, 
and restoring him to his former position. By an or- 
der issued from the war department under date of 
June 19, 1865, he was assigned to duty as division quar- 
termaster of the First division, First army corps, with 
the temporary rank, pay and emolument of major in 
the quartermaster’s department, under the act of July 
4, 1864. He held the latter position until October 7, 
1875, when he was honorably mustered out of the ser- 
vice of the United States. It does not appear that 
there was any attempt between March 27, 1865, and 
June 9, 1865, to fill the vacancy by another appoint- 
ment. In Blake v. U.S., 103 U. S. 231, it was said 
that ‘‘ from the organization of the government, under 
the present Constitution, to the commencement of the 
recent war for the suppression of the rebellion, the 
power of the president, in the absence of statutory 
regulations, to dismiss from the service an officer of 
the army or navy was not questioned in any adjudged 
case or by any department of the government.’’ See 
also McElrath v. U. S., 102 U. S. 426; Keyes v. U.S., 
109 id. 339. But the seventeenth section of the act of 
July 27, 1862, ch..200 (12 Stat. 596), authorized and re- 
quested the presideut to dismiss and discharge from 
the military service, either in the army, navy, marine 
corps, or volunteer force, any officer for any cause 
which in his judgment either rendered such officer un- 
suitable for, or whose dismission would promote, the 
public service. In accordance with these decisions it 
must be held that that act, if not simply declaratory of 
the long-established law, invested the president with 
authority to make the order of March 27, 1865, dismiss- 
ing appellee from the service of the United States. No 
restriction or limitation was imposed upon his author- 
ity in that regard, until the passage of the act of July 
13, 1866, ch. 176 (14 Stat. 92), repealing the seventeenth 
section of the act of July 17, 1862, and which also it 
has declared that ‘ no officer in the military or naval 
service shall, in time of peace, be dismissed from the 
service, except upon and in pursuance of a sentence 
of a court-martial to that effect, or in commutation 
thereof.’’ That act did not go into effective opera- 
tion throughout the whole of the United States until 
August 20, 1866; for not until that day was the war 
against the rebellion recognized by the president and 
Congress as having finally ceased in every part of the 
Union. McElrath vy. U. S., 102 U.S. 438. In view of 
these adjudications, it isnot to be doubted that the 
effect of the order of March 27, 1865, dismissing appel- 
lee from the service, was to sever his relations with 
the army. Thenceforward and until in some law- 
ful way again appointed, he was disconnected from 
that branch of the public service as completely as if 
he had never been an officer of the army. So that his 
right to pay as captain and assistant quartermaster of 
volunteers, from the date of his dismissal from 


the service by President Lincoln to the date 
of the order of President Johnson, depends 
entirely upon the question whether an _ offi- 


cer of the army, once lawfully dismissed from 
the service, can regain his position and become enti- 
tled to its emoluments by means of a subsequent or- 
der revoking the order of dismissal, and restoring 
him to his former position. This question must be an- 
swered in the negative, upon the authority of Mim- 
mack v. U.S., 97 U. 8. 436. The death of the incum- 
bent could not more certainly have made a vacancy 
than was created by President Lincoln’s order of dis- 








missal from the service. And such vacancy could only 
have been filled by a new and original appointment, to 
which, by the Constitution, the advice and consent of 
the Senate were necessary; unless the vacancy oc- 
curred in the recess of that body, in which case the 
president could have granted a commission, to expire 
at the end of the next succeeding session. Const., art. 
2,§2. It results, that asthe appellee was dismissed 
from the army during the recent war, by a valid order 
of the president, and as he was not reappointed in the 
mode prescribed by law, he was not entitled, as an of- 
ficer of the army, to the pay allowed by statute for the 
period in question. United States v. Corson. Opinion 
by Harlan, J. 

[Decided May 4, 1885.] 


—_——__¢_____ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

STATUTE OF LIMITATIONS—ABSENCE FROM STATE— 
Cope Crv1L Proc. N. Y., §§ 380, 401.—A. executed a 
note that fell due, with grace, on January 4, 1874, and 
being unpaid, suit was brought against him in New 
York, where he resided, on February 16, 1884. From 
the time he executed the note to December, 1877, he 
stayed with his uncle in New Jersey, when he came to 
the New York Hotel in New York city. He was a 
gentleman of leisure, and until 1882 an unmarried 
man, Without a permanent home or place or business. 
Between December, 1877, and the commencement of 
the suit, he was not continuously absent from the 
State for the space of one year, but he spent his sum- 
mers in New Jersey and a part of one winter in Wash- 
ington, D.C. Held, that the action was not barred by 
the statute of limitations prescribed by Code Civil 
Proc. N. Y., $$ 380, 401. When he left New York and 
went to Washington, he does not appear to have left 
any home or place of abode to return to in New York. 
When at Washington his home and domicile was there, 
because he had none elsewhere, so far as appears. As 
said by Lord Thurlow, in Bruce v. Bruce, 2 Bos. & P. 
251, note: ‘‘A person being ata place is prima facie 
evidence that he is domiciled at that place, and it lies 
on those who say otherwise to rebut that evidence.’ 
The defendant does not show enough to make a resi- 
dence in New York while he was at Washington or 
Mendham. Atty-Gen. v. Dunn, 6 Mees. & W. 511; 
Jamaica v. Townshend, 19 Vt. 267; Bell v. Pierce, 51 
N. Y. 12. So when he went to Washington in Febru- 
ary, 1881, he departed from and commenced to reside 
without the State of New York, and continued to re- 
side without the State until he returned late in 1881. 
The time of his residence without the State, taken 
from the six years and two or three months between 
the time when the statute began to run and the com- 
mencement of the action, will leave less than six years 
to be reckoned toward the statute bar. The statute 
is not understood to mean, as has been assumed in 
argument, that residence without the State must con- 
tinue for a year, not to be a part of the time limited; 
but that if the person departs from the State and re- 
sides without it for any length of time, that time is to 
be taken out, although absence for less than a year 
not accompanied by residence without the State is 
not. If this were not so the first alternative would be 
useless, for residing without the State would be in- 
cluded in absence from it. And there is good reason 
for the distinction. Service might be made if his resi- 
dence was within the State during his absence from 
the State, while it could not if his residence was with- 
out the State. Therefore it might well be provided 
that no mere absence of less than a year should be de- 





*Appearing in 24 Federal Reporter. 
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ducted, but that any permanent residence without the 
State should be. Cir. Ct., 8. D. N. Y., Aug. 4, 1885. 
Satterthwaite v. Abercrombie. Opinion by Wheeler, J. 


MUNICIPAL BONDS — BONA FIDE PURCHASER — 
KNOWLEDGE OF ATTORNEY AS TO INVALIDITY.—M. 
and her agent having acquired certain town bonds, 
with knowledge of facts which made them invalid, 
placed them in the hands of her attorney, MacV., who 
sold them to C. It appeared that at the time of the 
purchase by C., MacV. was his legal adviser, ard was 
one of the attorneys retained by him in the prosecu- 
tion of the suit on the bonds against the town. Held, 
that C. was not a bona fide purchaser of the bonds, and 
could not recover. Citing Ottawa v. Carey, 108 U. 8. 
110; Hackett v. Ottawa, 99 id. 86. Cir. Ct., N. D. IIL, 
July 22, 1885. Carter v. Town of Ottawa. Opinion by 
Gresham, J. 


BROKERS — COMMISSIONS — EXPRESS AGREEMENT— 
COMPROMISE.—Plaintiffs, brokers in railway supplies, 
knowing of a party who wanted rails and fastenings, 
telegraphed to defendant, a manufacturer and seller 
ofa railway iron, for prices, to cover them one per cent 
on rails and two and one-half per cent on fastenings- 
Defendant gave prices,and a contract was made for the 
sale and delivery of the iron at an agreed price,on that 
basis as to plaintiffs’ commission, but the contract fell 
through by default of the purchaser, and no rails were 
delivered or paid for under it. Afterward, plaintiffs, 
in consideration of $1,000, cancelled a contract with 
the purchaser, and waived all claim or interest in cer- 
tain contracts, among them this contract with defend- 
ant. In an action to recover commissions, held, that 
a verdict was properly directed for defendant. Thur- 
man v. Wild, 11 Ad. & El. 4583; Bevins v. Ramsey, 15 
How. 179. Cir. Ct., 8S. D. N. Y., Aug. 14,.1885. Colvwel] 
v. Springfield Jron Co. Opinion by Wheeler, J. 


CONSTITUTIONAL LAW — EXEMPTING CORPORATION 
FROM TAXATION — PURCHASE AT JUDICIAL SALE OF 
FRANCHISE.—The power of a Legislature under our 
system, when unrestrained by some constitutional 
limitation, to contract in an act creating a corporation 
for an exemption of its property from taxation, has 
been too long established to be now called in question. 
The Supreme Court, in the Binghamton Bridge case, 
3 Wall. 73, say that the question has been ‘“‘settled by 
an unvroken course of decisions,’”’ both in the “ Fed- 
eral and State courts;"’ that “all courts are estopped 
from questioning the doctrine; ’’ that “ the security of 
property rests upon it;’’ and that *“‘a departure from 
it now would involve dangers to society that cannot be 
foreseen, shock the sense of justice of the country, un- 
hinge its business interests, and weaken, if it did not 
destroy, the respect which has always been felt forthe 
judicial department.” In Humphry vy. Pegues, 16 
Wall. 249, the same court reiterates the doctrine, and 
among other things, say: ‘‘Another question is raised, 
to-wit, that a Legislature does not possess the power 
to grant to a corporation a perpetual exemption from 
taxation; that it is not competent for one Legislature. 
by binding another, to compass the death of the State, 
It is too late to raise this question in this court. It 
has been held that the Legislature has the power to 
bind the State in relinquishing its power to tax a cor- 
poration. It has been held that sucha provision ina 
charter of incorporation constitutes a contract, which 
the State may not subsequently impair. These doc- 
trines have been reaffirmed and reiterated so recently 
as 1871, in an opinion of Mr. Justice Davis in the case 
of the Wilmington R. v. Reid, 13 Wall. 264. They 
must be considered as settled.’’ These rulings have 
been adopted and applied in numerous cases in Ten- 
nessee. See Knoxville & O. R. Co. v. Hicks, 9 Baxt. 
442. Ordinarily no such immunity will pass to a pur- 




















chaser as an incident to the acquisition of the property 
exempt. Morgan v. Louisiana, 93 U. 8. 217; Wilson vy. 
Gaines, 103 id. 417; and Louisville & N. R. Co. v. Pal- 
mes, 109 id. 244. But such an immunity may pass toa 
purchaser if it is authorized bylaw. Memphis R. Co. 
v. Commissioners, 112 id. 617. The Legislature of 
Tennessee had constitutional authority, after 1870, to 
provide by law a remedy whereby an outstanding 
vested franchise, including, among other privileges,an 
immunity from taxation, could be subjected to a ju- 
dicial sale for the payment of the just debts of its 
owner, and for the transfer of the same, in connection 
with a conveyance of the property, to which it was 
appurtenant, to a purchaser. Cir. Ct., E. D. Tenn., 
May, 1885. East Tenn., etc., R. Co. v. Pickerd. Opin- 
ion by Baxter, J. 


SHIP AND SHIPPING—CHARTER-PARTY—CONSTRUC- 
TION—‘‘ THE SEASON OF 1882’’—PRIOR CONTRACT BY 
TELEGRAMS—EVIDENCE.—Where acomplete contract 
for the charter of a veasel was made by telegram “ for 
the season of 1882, ending October 31st,’’ and the ves- 
se] made one voyage under the contract at lower rates 
than forsingle voyages, and a formal charter was then 
drawn up, and was signed by the captain, in the char- 
terer’s office, for ‘‘the season of 1882,’’ omitting the 
words “ending October 3lst,’’ and the evidence 
showed that no new or different contract was intended 
from that already partly executed, held, that the prior 
contract by telegram was competent evidence of the 
intention of the parties, and of the meaning of the 
phrase “‘season of 1882,’’although in the absence of 
such evidence, the expression by custom would bind 
the vessel until] navigation was closed by ice; accord- 
ingly held, that the captain was justified in refusing to 
run under the charter after October 3lst. This wasan 
action for damages on a charter-party, for the vessel's 
refusal to continue her trips after October 31st until 
the actual close of navigation, some six weeks subse- 
quent. A perfect contract between the libellants and 
the master of the Calabria had been made by telegrams. 
Aftera series of negotiations the libellants definitely 
accepted, by telegram, the offer of the Calabria, ata 
definite price, “for the season ending October 3lst.” 
The Calabria made one voyage under this contract, 
and in part fulfillment of it, at less rates than for sin- 
gle voyages; and then, in the libellants’ office, a more 
formal charter-party was drawn up, chartering the 
vessel “for the season of 1882,’’ without repeating the 
words of the telegram, ‘‘ ending October 31st.” In in- 
terpreting the meaning of the ambiguous phrase, ‘‘ the 
season of 1882,” in this charter, the prior telegrams 
were competent evidence, and must be taken into con. 
sideration. Merriam v. U.8., 107 U.S. 437; Brawley 
v. U. S., 96 id. 168; Rhodes v. Cleveland R. M. Co., 17 
Fed. Rep. 426; Knowles v. Toone, 96 N. Y. 554. They 
control and limit the meaning of the phrase, ‘‘ the sea- 
son of 1882,’ and prove beyond controversy the sense 
in which that phrase was used and the intent of the 
parties. That intent is controlling. In the case of 
The Miantinomi, 3 Wall. Jr. 46, the word “ton” was 
thus shown to be intended to be 2,240 pounds, and 
not the statutory ton of 2,000 pounds. The contract 
by telegram in this case was a binding contract. It 
was made after somewhat prolonged negotiations. It 
was partly executed, and could not be changed ex- 
cept by some subsequent contract intended to vary it, 
upon which the minds of the parties met. The evi- 
dence satisfies me beyond doubt, that in the execu- 
tion of the more formal charter, no change in the pre- 
vious contract was intended, at least on the captain’s 
part. His testimony is explicit that it was stated by 
him at the time that the season was to end as agreed 
on by the telegrams. There was no conceivable mo- 


tive for the captain’s receding from this part of the 

















THE ALBANY LAW JOURNAL. 


357 

















existing contract. The object of the meeting at the 
libellants’ office was not to make a new contract. The 
contract was already fixed and certain. The object 
was merely to put the existing contract into more for- 
mal shape. In fixing the meaning of the phrase, ‘‘ the 
season of 1882,’’ the informal contract by telegram 
must be read with the formal contract afterward 
drawn up, as explanatory of it. The telegrams make 
certain the intention of the parties, unless there be 
evidence of a common intention to make a new con- 
tract; and there clearly was no such common intent. 
If the indorsement on the charter by Mr. Wooster 
was intended to hold the captain to any thing differ- 
ent, it isclear that the captain did not assent to it- 
The captain did not sign it; andit is no part of the 
charter itself. Mr. Wooster’s testimony also shows 
that the season was to close on the 3lst of Oc- 
tober, “if the captain wished, or had any offer, to 
carry deals off shore.’’ In that conversation it ap- 
pears that the only point spoken of by Mr. Wooster as 
material to him was that the captain should not, after 


the 3lst of October, enter the service of the libellants’ - 


rivals and competitors in business. The captain stated 
that he had no wish to do so; and after the 3lst of 
October he did not doso. I cannot find therefore that 
the libellants have either a legal or ameritorious cause 
of complaint; and the libel should therefore be dis- 
missed, with costs. Dist. Ct., 8. D. N. Y., July 3, 1885. 
The Calabria. Opinion by Brown, J. 


PLEDGE—FRAUD—EQUITABLE RELIEF.—A., having 
borrowed $1,000 from B., delivered his trotting horse 
to him as security forthe loan, undera contract pro- 
viding for the return of the horse on payment of the 
loan and expenses of keepiug, etc. C. induced A., by 
falsely representing that B. was inimical to him, to 
execute an order for the delivery of the horse, recit- 
ing that C.{had purchased it. No consideration passed 
from’C. to A., but A. executed a receipt for $3,000 in 
full for the horse. Held, that A. was entitled in 
equity to have the receipt or bill of sale set aside, and 
toa decree directing that the horse be returned to 
him, or that he be paid the value thereof, if the horse 
could not be returned, upon the payment of whatever 
was due under the contract for the expense of keeping 
him. Although the case is sui generis, I cannot doubt 
that the court has jurisdiction. An action at law 
could not afford the relief which the complainant 
seeks. When the suit was commenced in the State 
court, the horse was in the possession of the defend- 
ant, Throop. The legal title wasin him. The chattel, 
which is the subject of the action, had no fixed market 
price. The horse,had a peculiar worth, hardly capable 
of estimation in damages. He was valuable not only 
for what he bad done in the past, but for what he 
might doin the future. The complaint demands re- 
lief as follows: First, for a construction of the con- 
tract of October 7th; second, foran accounting; third, 
for a specific performance; and fourth (though not in 
terms demanded), that the receipt and order of Febru- 
ary 13 be set aside as having been obtained by trickery 
and fraud. Allthese are matters of equitable cogni- 
zance. Mechanics’ Bank vy. Seton, 1 Pet. 299, 305; 
Johnson v. Brooks, 93 N. Y. 337, 3438; Cushman vy. 
Thayer Manuf’g Co., 76 id. 365; Mitchell v. Great 
Works M. & M. Co., 2 Story, 649; Bischoffsheim v. 
Baltzer, 22 Blatchf. 281; S. C., 20 Fed. Rep. 890; Pacific 
R. Co. v. Atlantic & P. R. Co., id. 277; Story Eq. Jur., 
§§ 716-726. The value of fast-trotting horses depends 
upon so many contingeneies, is so _ theoretical, 


uncertain, and speculative that it is thought the court 
would not be justified in fixing the value here ata 
greater sum than $8,000. The record does not furnish 
all the evidence necessary to enable the court to state 
the account correctly. The defendant was not re- 





quired to anticipate that an account would be re- 
quired, and it would be an anomalous proceeding, 
against his objection, to make a final adjudication 
upon this branch of the case. Unless therefore the 
parties can agree upon the amount, there must be a 
reference to a master foran accounting. Whether “a 
reasonable recompense”’ should be allowed depends 
somewhat upon the profits already received under the 
contract. This question is also referred to the master 
for his opinion, and can be finally determined upon 
the coming in of hisreport. There should therefore 
be a decree in fayor of complainant for a return of the 
horse, or for $8,000, his value, in case a return cannot 
be had, upon payment to defendant of whatever sum 
may be found due upon the accounting. If however 
it should be found that the defendant is indebted to 
the complainant upon the account, the sum so found 
due should be added to the judgment in complainant’s 
favor. Cir. Ct., N. D. N. Y., July 25, 1885. Herrick 
v. Throop. Opinion by Coxe, J. 


———_—__ > 





SUPREME COURT ABSTRACT.* 

CORPORATION—STOCKHOLDER’S LIABILITY —- CAPI- 
TAL STOCK NOT ALL PAID IN.—There is no liability on 
a subscription to the stock of a corporation, the 
amount of whose capital stock is fixed, until the whole 
amount of the stock is subscribed. Stoneham R. Co. 
v. Gould, 2 Gray, 277; Proprietors Newburyport 
Bridge v. Story, 6 Pick. 45, note; Burt v. Farrar, 24 
Barb. 518; New Hampshire Cent. R. Co. v. Johnson, 30 
N. H. 390; Allman v. Havana, Rantoul and Eastern 
R. Co., 88 Ill. 521. In the last named case, Mr. Justice 
Breese, speaking for this court, says: ‘* The question 
is, and it is the important question in the case, was it 
in the power of these directors to make this call, the 
full amount of the capital stock rot having been sub- 
scribed? This question is to be decided by authority. 
On reference to a leading work on railways (1 Redf. 
Law of Railroads, 176) we find it is there said that it is 
an essential condition to making calls in these com- 
panies, when the number of shares and the amount of 
capital is fixed, that the whole stock shall be sub- 
scribed before any call can lawfully be made. Refer- 
ence is made in support of the text to Stoneham 
Branch R. Co. v. Gould, 2 Gray, 277, in which Shaw, 
C. J., uses this emphatic language: ‘lt is a ruleof law 
too well settled to be now questioned that when the 
capital stock and number of shares are fixed by the 
act of incorporation (in this case by the articles 
filed and recorded), or by any vote or by-law passed 
conformedly to the act of incorporation, no assess- 
ment can lawfully be made on the share of any sub- 
scriber until the whole number of shares has been 
taken. This was held in Salem Mill Dam v. Ropes, 6 
Pick. 23, and 9 id. 187; Cabot and West Springfield 
Bridge v. Chapin, 6 Cush. 50; Worcester & Nashua R. 
Co. v. Hinds,'8 id. 110.2. * * * By the articles of 
incorporation filed and recorded a corporation was 
created as efficient for all the contemplated purposes 
as if its power had been conferred by a special charter. 
The capital stock was fixed detinitely at $1,000,000, to 
be divided into 10,000 shares, of $100 each, and that 
amount must have been subscribed before the corpo- 
ration could have a legal existence. It was a condi- 
tion precedent to the legal existence of the company. 
There is nothing in the ‘articles’ or in the statute 
which authorizes the corporation to commence opera- 
tions when a less amount is subscribed’ See also 
Somerset & Kennebec R. Co. v. Cushing, 45 Me. 524. 
Temple vy. Lemon. Opinion by Dickey, J. 


*To appear in 12 IMnois Reports. 
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EVIDENCE—IN SUIT FOR PERSONAL INJURY — TO 
SHOW THE PLAINTIFF SUFFERED PAIN FROM THE IN- 
JuRY.—On the trial in an action for a personal injury, 
the plaintiff called his attending physician, who testi- 
fied that he had examined the plaintiff, who stated the 
symptoms, and that he had suffered pain. The wit- 
ness was then asked whether the plaintiff was feign- 
ing or *‘ making believe,”’ to which he answered, ‘‘ No, 
sir; I know he did not from examination and tests.”’ 
Held, that with the explanation as to his means of 
knowledge there was no error in the admission of the 
evidence. The answer could only be understood as a 
deduction or conclusion from the examination and 
tests made. In such acase the attending physician, 
having every means of observing the symptoms, may 
be asked if the patient suffered pain, and his answer 
in the affirmative can be considered only as an opinion 
based upon actual facts and tests. It does not even 
require an expert to know the existence of pain from 
the nature of the injury and the patient’s outward 


manifestations. Chicago, etc., R. Co. v. Martin. Opin- 
ion by Walker, J. 
DEED—UNDUE INFLUENCE—SON OBTAINING DEED 


FROM HIS MOTHER—PRESUMPTION—RELIEF FROM MIS- 
TAKE.— Where a person enfeebled in mind by disease 
or old age, is so placed as to be likely to be subjected 
to the influence of another, and makes a voluntary 
disposition of property in favor of that person, the 
courts will require proof of the fact that the donor un- 
derstood the nature of the act, and that it was not 
done through the influence of the donee. Such a 
conveyance is presumptively void. Haydock v. Hay- 
dock, 7 Stew. (N. J. Eq.) 570; Huguenin v. Baseley, 2 
L. C. in Eq. (4th Am. ed.), notes, 1183-1155; Am. notes, 
1192-1194; Bisp. Prin. Eq., p. 296, § 235. And 
so where a son, believing that his father, who had the 
‘*blues,” was incompetent to manage his own affairs, 
took charge of them, the father passively submitting, 
and the son also induced the father to execute to him 
a deed of his farm, and to transfer all his personal 
property to him, it was held that the transaction was 
presumptively void, and it was incumbent on the son 
to show conclusive good faith. Jacox v. Jacox, 40 
Mich. 473. A mother was induced by his son, while 
she was in a feeble state of mind, to execute a deed to 
him for her land, including her homestead, under the 
assurance and belief that it would not take effect until 
recorded, and the grantee agreed not to procure the 
same to be recorded during the life of the grantor. 
Held, the deed would not take effect as to the 
grantee, and the grantor might destroy the same at 
pleasure. Although the general principle is a court of 
equity will not ordinarily relieve against a mere mis- 
take as to the law, still where the mistake is induced 
by a party taking advantage of it, and the relations 
are such that the party deceived is dependent upon 
the party deceiving, or is otherwise peculiarly under 
his influence, a court of equity will interfere, and pro- 
tect against any advantage thus obtained. Bisp. Prin. 
Kg. (2d ed.), § 188; Kerr Fraud and Mistake (Bump’s 
ed.), 400; Wheeler v. Smith, 9 How. 55. Sands v. 
Sands. Opinion by Scholfield, C. J. 


LANDLORD AND TENANT—LANDLORD’S LIEN ON 
GROWING CROPS—DISTRESS SUBJECT TO PRIOR LIENS.— 
A lien is given by the statute to a landlord upon crops 
growing or grown upon demised premises in any year, 
for the rent that shall accrue during such year (Rev. 
Stat. 1874, ch. 80, § 31), but no specific lien is created or 
given as to any other property of the tenant. Hadden 
v. Knickerbocker, 70 Ill. 677. At common law, before 
the adoption of the statute of 8th Anne, ch. 14, the land- 
lord had no lien of any kind, but only a right to dis- 
train. Grant v. Whitewell, 9 Iowa, 156; Doane v. 
Garretson, 24 id. 351; Craddock vy. Riddlesbarger, 2 








Dana, 208; Ege v. Ege, 5 Watts, 139. This court has 
held that when personal property has been sold by the 
tenant in payment of a pre-existing debt, in good 
faith, and the purchaser has removed the same from 
the demised premises, such property is not liable to 
distress for rent, either at common law or by any pro- 
vision of our statute, even though the purchaser knew 
there was rent due. Hadden v. Knickerbocker, supra. 
See also Martin v. Black, 9 Paige, 641; Coles v. Mar- 
quand, 2 Hill, 447; Hastings v. Belknap, 1 Den. 190. At 
common law an execution levied on goods of the ten- 
ant, even where rent was due, took precedence of a 
distress warrant subsequently issued, and the officer 
had a reasonable time in which to remove them. 3 
Cooley Bl. Com. 7; Pierce v.[Scott,4 W. & S. 344; Ham- 
ilton v. Reedy, 3 McCord, 38. The statute of Anne, 
giving a landlord such alien, is not in force in this 
State, being of a date later than the fourth year of 
James I. If ever in force here as a part of the laws of 
Virginia, it has been repealed by implication, or super- 
seded by subsequent acts of our Legislature intended 
as revisions of the whole subject; and the present 
statute, by giving the landlord a lien only upon crops 
growing or grown, by implication excludes the idea of 
alien on any other property of the tenant. Herronv. 
Gill. Opinion by Dickey, J. 


—— 


RECENT ENGLISH DECISIONS. 

WILL—RKEMAINDER — INCONSISTENT CLAUSEs.—The 
testatrix in this case by her will gave certain real es- 
tate to trustees upon trust to pay tu or otherwise per- 
mit E. 8S. to receive the rents and profits thereof for 
her life, and after her decease, upon trust to pay to or 
otherwise permit A. B. to receive the rents and profits 
thereof for her life, if she should be living at the time 
of the decease of the said FE. S., but if she should be 
then dead, upon trust fortwo nieces of the testatrix’s 
late husband, whom she named, absolutely as tenants 
in common; and the testatrix gave all the residue of 
her estate to the said A. B. absolutely. E. 8. survived 
the testatrix, and A. B. survived EF. 8., and conse- 
quently her life interest took effect. She was now 
dead, the two nieces being living, and the question 
was raised whether the estate went to the two nieces, 
or whether, inasmuch as A. B. did not die in the life- 
time of E. S., the gift to them failed, and the estate 
went to A. B.’s representatives, being given to her ab- 
solutely by the joint operation of the gift of the life 
interest and of the residue. Held, that the property 
went to the two nieces, the gift to them not being a 
contingent remainder, but an imperfect expression of 
the testatrix’s intention, that subject to the two life 
interests, the nieces were to take absolutely. To my 
mind the words of this gift are ambiguous. However 
in many cases where the words seemed to import a 
contingency, the court has treated the gift as a re- 
mainder. An instance of that isthe case of Luxford 
v. Cheeke, 1 Jarm. Wills, 802, which is referred to by 
Lord Hatherley in Eastwood v. Lockwood, L. R., 3 
Eq. 487, where he says that it ‘‘depends on the rule 
that words shall be construed as operating by way of 
remainder if they can reasonably be so construed, re 
gard being had to the will.”” He continues: ‘Of 
the same class are West v. Erisey, 1 Bro. P. C. Toml. 
225, and other cases, where there are words which 
seem to import a contingency, but which really only 
point to the limitation of a remainder. One of the 
strongest cases of this class is Gulliver v. Wickett, ] 
Wils. 105, where a man gave an estate ‘to the child of 
which A. B. is enceinte’ in tail, and in the event of 
that child dying without issue, over. It seemed at 


first sight as if it were necessary that the child should 
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come into existence and die without issue; but the 
truth was that A. B. was not enceinte at all. The 
statement in the books is that the preceding estate 
being out of the way, in any mode whatever, the re- 
mainder will take effect.’’ See also Maddison v. Chap- 
man, which was affirmed on appeal, 3 De G. & J. 536; 
Grey v. Pearson, 6 H. L. Cas. 61; Meeds v. Wood, 19 
Beav. 215; Leadbeater v. Cross, 2 Q. B. Div. 18; 8. C., 
19 Moak Eng. Rep. 191. Ch. Div., June 13, 1885. 
Smith v. Martin. Opinion by Kay, J. (53 L. T. Rep. 
(N. S.] 34.) 


—_———_q—___—_——. 


OUR LONDON LETTER. 
L gues correspondent welcomes the end of the long 
vacation with a weary sigh of relief, which sigh 
is but the echo of one which is being generally heaved 
by the members of the common-law bar. Time was 
when the man who remained in London through Au- 
gust and September got stray briefs, the crumbs from 
great men's tables, and laid the foundation of high 
forensic reputations. But this was inthe palmy days 
when Lord Campbell was a young man. Now we may 
translate tempora mutantur, nos et mutamur in illis, 
into ‘‘it is not worth while staying up in the long va- 
cation, so we go away.”’ I trace this fact, this com- 
plete stagnation of business from the beginning of Au- 
gust to the end of October, to two causes, the first 
being the fact that the volume of business is less than 
it used to be in proportion to the number of men en- 
gaged; the second is that leading men have a habit, on 
the equity side at least, of leaving a locwm tenens behind 
them when they betake themselves to the moors, or 
the Alps, to Burton, or a foreign spa, according to the 
bent of their tastes or the orders of their medical ad- 
viser. In this way a man prevents his practice from 
going astray, and removes from his clients the tempta- 
tion of going after strange gods. Doubtless railways, 
and the penny post, and the telegraphic system have 
all exerted their influences. A leader may be in a po- 
sition to write a very sound opinion on his library 
table in his country seat; a prominent stuff-gowns- 
man carries away with him to the country his power 
of drawing pleadings; and if an important matter 
comes to the fore, a telegram and a handsome fee will 
bring a man to London from any part of the kingdom 
in a very few hours. These are natural reflections at 
the end of the long vacation, and it is a heinous breach 
of professional etiquette not to grumble; but if the 
whole truth of the matter were known, I believe that 
business is improving, and will continue to improve. 
Leading juniors, and some ambitious queen’s counsel, 
unprovided with safe seats in the House of Commons, 
are busy over theimpending elections; but it would 
be highly rash to predict any thing as to the result of 
the elections themselves or the number of the barris- 
ters who will be successful. One thing may be said 
with safety, which is that the barristers who enter 
Parliament will not, if they follow the example of 
their predecessors, devote the slightest care to the in- 
terests of the profession which gave them eminence. 
For some reason or other, lawyers invariably forget 
the application of the proverb which characterizes the 
bird who *‘ fouls his own nest,’ and as svon asa bill 
touching the interests of the profession injuriously is 
introduced into the House of Commons, the barristers 
in Parliament either give it their hearty support or 
leave it undiscussed and unopposed. 
The two leading topics of the day are the transfer of 
land and the Franchise Act. Every thing that can be 


said upon the former subject has been said a hundred 
times before, although it is not often that names so 
distinguished as that of the Duke of Marlborough and 





that of Mr. Horace Davey, Q. C., have been introduced 
into the discussion. The duke is an authority on the 
subject, not because he is a thoughtful man, or be- 
cause his character stands high in the public esteem, 
but because his experience of solicitors’ charges is in all 
probability more varied than that of any man of his age. 
He knows something of the divorce court; he has fig- 
ured in one or two other suits; he has obtained a niche 
in the law reports by applying to heirlooms the provis- 
ions of the settled Land Act. Mr. Horace Davey is an 
authority of anotherkind. Hard-headed, incisive and 
logical, he strikes at the root of the present abuses. 
But I do not propose to enter into this discussion; the 
forthcoming registration appeals have more of present 
interest. The condition of things with which we are 
brought face to face is this: Our legislature undoubt- 
enly intended to enfranchise undergraduates of the 
universities, and the persous who, being in the em- 
ployment of large commercial establishments, reside 
on the premises. Whether or not it was wished to in- 
clude soldiers in permanent barracks, people like the 
military knights of Windsor and the members of cleri- 
cal communities residing in disciplined establishments 
is more than can be conjectured. In the result, as far 
as the opinions of revising barristers go — which is not 
far— undergraduates are incapable of wielding the 
franchise, partly because they are compelled to be of 
good behavior, and partly because college authorities 
make a dishonest use of their rooms during the long 
vacation. Shopmen resident upon their master’s prem- 
ises have also been adjudged unenfranchised. Soldiers 
have been enfranchised in some places, aud not in 
others. Froma mass of contradictory decisions one 
clear result comes, which is that Parliament cannot 
express itself with sufficient clearness to meet the 
views of revising barristers. Hereupon the public 
falls hip and thigh upon the drayghtsman of the act, 
thinking nothing of the fact that between the draft as 
it left his hands and the act as it was issued from the 
queen’s printers there was the same difference as 
would be caused in alandscape by Turner by the in- 
sertion of figures by a house-painter. Parliament in 
fact cannot make law with any certainty until it 
adopts the practice of submitting measures, plus 
amendments, tosome body of competent jurists. 

It would be affectation to deny that the legal profes- 
sion is keenly interested in the impending prosecution 
of the editor of the Pall Mall Gazette and his accom- 
plices. Undoubtedly this gentleman has his sympa- 
thizers, even in the Temple; indeed, a certain young 
barrister is more or less mixed up in the affair, and 
other members of the profession who have amused 
themselves of late by insulting metropolitan magis- 
trates in the interests of the ‘‘ Social Democrats,’’ or 
‘** Democratic Socialists ’’ — the terms appear to be re- 
garded as synonymous— may be suspected of similar 
sympathies. Butthe majority of the profession are 
united in the hope that the presiding judge at the next 
sittings of the Central Criminal Court will make the 
offenders clearly understand that the law does not 
deal in bruta fulmina. Granting that Mr. Stead’s mo- 
tives were irreproachable, he deliberately broke the 
law, and must pay the cost. ‘‘ He who wills the end, 
wills the means,” say Mr. Stead’s admirers; but the 
law adds that the man who wills illegal means shall 
suffer condign punishment. An Indian civilian mag- 
istrate recommends in the Law Quarterly penal servi- 
tude for life; this would more than satisfy the sup- 
porters of the majesty of the law, but there is a pre- 
vailing impression that a light sentence would be an 
irretrievable blunder. 
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NEW BOOKS AND NEW EDITIONS. 





Sm1itTH’s THEORY AND PRINCIPLES OF LAW. 

Theory and Principles of Law. A complete analysis of the 
common law of England, adopted into the American law, 
with such statutory changes and modifications as have 
since occurred, showing the present state of the law, and 
the reasons and principles upon which it is founded, to- 
gether with a copious citation of leading English and 
American authorities in illustration of those principles. 
By Sidney K. Smith, of St. Louis. Pp. 469. 


This is another of that numerous class of books 
which attempt the impossible. This one has the rec- 
ommendation of being short and cheap. So far as it 
goes, and so far as we can judge from a cursory exami- 
nation, it seems to state the leading principles accu- 
rately, and is therefore to be recommended to stu- 
dents. Butitis of very little use to a busy practi- 
tioner. It is sent to us by the F. H. Thomas Law Book 
Company, of St. Louis. 


WALD’s POLLOCK ON CONTRACTS. 


This isthe second American from the fourth Eng- 
lish edition, published by Robert Clarke & Co., of Cin- 
cinnati, in oue volume of 762 pages. The original 
work is one of the very best, and Mr. Wald’s notes, al- 
though almost uniformly short, are very judicious and 
pointed. On this important subject one cannot have 
too many text books, and this is admirable to add to 
Parsons’, which is our ideal of an original American 
work. 


POEMS OF THE LAw. 

This is a new member of the pleasant *‘ Legal Recre- 
ations,’’ published by Sumner, Whitney & Co., of San 
Francisco. It contains Mr. Butler’s ‘‘General Aver- 
age;”’ “‘ Ye Delectable Ballad,’ from Punch; Thack- 
eray’s “ Jacob Omnium’s Hoss; ”’ Story’s grand poem, 
containing Judas’ excuse for his crime, ‘‘A Roman 
Lawyer in Jerusalem; ”’ ** The Conveyancer’s Guide,” 
and the well-known ‘“ Pleader’s Guide.”’ The two 
last are accompanied by notes. The first two are il- 
lustrated with cuts. The volume is an appropriate 
companion to the “ Lyrics of the Law,” issued by the 
same house, and is well worth the trifle it costs — 
much better than some heavier works their heavier 
price. 

RALsTON’s SALES OF UNDIVIDED PARTS OF PERSON- 
ALTY. 


This is a concise and comprehensive brief of sixty 
pages, by Mr. Robert Ralston, of Philadelphia, pub- 
lished by Rees, Walsh & Co., of that city. It exhausts 
the law of the subject. 


——__>_—_—— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Oct 27, 1885: 
Order affirmed with costs—John Larkin v. Louise 
Misland and another; Henry C. Rosenbaum, respond- 
ent, v. Union Pacific Railroad, appellant. Order of 





General Term reversed, that of Special Term affirmed, 
with costs in each court—People ex rel. Adon Smith, 
Jr., appellant, v. Commissioners of Taxes, respondent. 
——Judgment of Special and General Terms reversed, 
and defendants, appealing, have judgment on the de- 
murrer, with costs—Fanny B. Haight, respondent, v. 
James C. Brisbiu and another, appellants.——Motion 





to amend remittitur granted so as to allow costs of 
appeal to this court—James Mingay and others, tax 
payers, respondents, v. Holly Manuf. Co., impleaded, 
etc., appellant.——Motion to file new undertaking. 
Motion to dismiss granted, unless appellant file under- 
taking, with new surety, within twenty days, and pay 
$10 costs of motion—Patrick Fallon, respondent, v. 
James F. Dannour, appellant.—Judgment affirmed 
with costs—James H. Chambers, appellant, v. Wm. H. 
Appleton and others, respondents; Ambrose F. 
Barnes, appellant, v. Peter P. Decker and others, re- 
spondents; Alfred Curry, respondent, v. John W. 
Adams, appellant; Edward Fox, respondent, v. Mi- 
chael H. Fitzsimmons, appellant; Charles 8. Milling- 
ton, respondent, v. Weltey T. Dorn, appellant; Rich- 
ard Rollins, respondent, v. Patrick Farley, appellant; 
Andrew H. H. Dawson, respondent, v. George Sloane, 
appellant; Edmund Flaherty, appellant, v. David 
Henderson and another, respondents; National Ice 
Co. of New York, appellant, v. Wm. I. Preston, re- 
spondent; Alfred F. Dunham, respondent, v. Edmund 
Griswold, appellant; Samuel F. Prentiss, receiver, ap- 
pellant, v. Wm. J. Nichols, respondent; Frederick 
Voss, Jr., v. Third Avenue R. Co., appellant.——Judg- 
ment reversed, new trial granted, costs to abide the 
event—Adolph M. Weiss, respondent, v. Harvey Far- 
rington and another, appellants; Solomon Loeb, re- 
spondent, v. Benjamin A. Willis, impleaded, appel- 
lant. Order of Special and General Terms reversed, 
and motion for mandamus denied with costs—People 
ex rel. Smith Lent, respondent, v. Joseph B. Carr, sec- 
retary of State, appellant.——Motion to open judg- 
ment taken by default. Default to be opened on pay- 
ment of $20, and service within twenty days of copies 
of printed case, without prejudice to a motion to re- 
quire additional bail on appeal—Thomas J. Pope, re- 
spondent, v. George A. Porter, appellant. —-Motion to 
dismiss appeal granted, with costs of appeal to this 
court, and $10 costs of this motion—James C. Ross, re- 
spondent, v. Samuel P. Wigg, appellant.——Motion for 
substitution denied; $10 costs—Same v. Same. 





> —__—. 


NOTES. 

The Hon. Hobart Krum, of Schoharie county, made 
a very polished and powerful speech in favor of nomi- 
nating a Supreme Court judge at the Republican ju- 
dicial convention which was held at the Delavan House, 
Tuesday. Several of the Rensselaer county delegates 
considered it inexpedient to nominate a candidate 
against Judge Ingalls, of Troy. The Hon. Robert H. 
McClellan, a Rensselaer county delegate, concurred 
with his Rensselaer county colleagues. So while Judge 
Krum was making his sledge-hammer arguments in 
favor of a nomination, Mr. McClellan, who had been 
sitting with Judge Krum on a sofain the corner, arose 
and walked quite unobserved to Chairman J. Rider 
Cady, and asked for recognition when Judge Krum 
had concluded. Half a dozen delegates jumped up 
when the judge sat down, but Mr. McClellan, who is a 
portly, jovial man, with fox-colored whiskers, was 
given the floor. He said Judge Krum’s remarks re- 
minded him of a story about a fox that had lost its 
tailin atrap. The unfortunate animal felt so morti- 
fied at the loss of its caudal appendage that it decided 
to call a convention of all the foxes in that vicinity, 
and made an eloquent speech in favor of having their 
tails cut off too. A cyclonic burst of applause, in 
which Judge Krum heartily joined, followed. It will 
be remembered Judge Krum was the Republican can- 
didate for Supreme Court judge last fall, and was de- 
feated.—Exchange. 
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CURRENT TOPICS. 

ROFESSOR WAYLAND, of Yale Law School, 
has been dreaming. He has told his dream 

to the National Prison Association, at Detroit. He 
dreamed he saw atrial for manslaughter. <A jury 
was selected in thirty-five minutes. ‘‘Of course 
such a summary method of selection had this re- 
sult, that an opportunity was thrown away to learn 
with reference to each juror what his business was, 
what his political opinions were, what newspapers 
he usually read, and why, who his neighbors were, 
with what persons he usually conversed, what re- 
ports he had heard, and from whom and when and 
where, what remarks about the case he had made, 
and to whom and when and where, and how many 
times —a hundred times? Fifty times? Twenty 
times? etc., etc.; all this interspersed with sprightly 
sallies of court-room wit, welcomed by responsive 
laughter from the delighted crowd in attendance, 
until the unhappy man is reduced to the desired 
condition of plastic imbecility, and what should be 
a dignified and serious investigation is transformed 
into an unseemly farce.” The case for the govern- 
ment was concluded in three hours, notwithstand- 
ing ‘‘there was much minute medical testimony, 
given with that careful avoidance of the simpler 
forms of narrative, and that freedom from excessive 
condensation which frequently characterize the de- 
ciples of Galen when occupying the witness stand.” 
The defense got through in four hours. ‘‘ No wit- 
ness was bullied, or badgered, or cajoled, or teased, 
or ridiculed, or made in any way to feel that the 
chief end of cross-examination was to render him 
a laughing stock, or an object of contempt.” A 
letter offered in evidence threatening to be indeli- 
cate, the court ‘‘ cleared the room of all who were 
not present in an official or professional capacity.” 
‘Can I hope to be believed when I assert that this 
precious document was not subsequently surrendered 
to reporters, and was not offensively prominent in 
the closing argument of counsel?” The defense 
closed in four hours. Then there was an intermis- 
sion of two hours. The arguments consumed three 
hours, the charge half an hour, the jury deliberated 
two hours. Entire time, fourteen hours. <A _ver- 
dict of guilty, pronounced by nine of the twelve 
jurors, was followed by imprisonment, and though 
the defendant was ‘‘ of a social grade much above 
those by whom he was surrounded, he was not de- 
tailed for easy clerical work, or provided with su- 
perior accommodations, but clothed in the regula- 
tion prison uniform, was made in no respect to dif- 
fer from his fellow convicts.” A petition for par- 


don presented a few weeks afterward was refused. 
Of course it is evident enough that all this was a 
dream. But says the learned professor in conclu- 
sion: ‘‘Let me cast aside the last remaining shred 


Voi. 82— No. 19. 





of concealment, and openly avow that the trial 
which I have made the text of this brief discourse 
took place in Honolulu, the capital city of the 
Hawaiian Islands, during the early part of the pres- 
ent year.” Well, if we ever intend to commit man- 
slaughter we shall keep away from Honolulu. 


In connection with our leading article this week 
we may call attention to an excellent address deliv- 
ered this month at the Law School of the University 
of Oregon, by Professor R. H. Thornton, on ‘‘ The 
Profession and Practice of the Law in America and 
in England.” On the point of a division of labor 
between barristers and attorneys, Mr. Thornton re- 
marks: ‘‘ Within the purview of his calling he (the 
American lawyer) is like Sir Francis Bacon, taking 
all knowledge to be his province. There is an un- 
deniable disadvantage in this, because the necessity 
of universal information tends to make a man su- 
perficial, just as a gold plate, when beaten out over a 
wide space, is apt to become alarmingly thin. This 
is a very serious danger, and it is to be confronted 
by diligent attention to those principles upon which 
all cases ultimately rest. But there is a correspond- 
ing advantage in the matter, because a lawyer, 
using this diligence, obtains a better notion of the 
law as a whole, and is led to perceive analogies be- 
tween things which at first sight appear widely 
separated from each other. Both of these consid- 
erations furnish incentives to studious labor, for 
since a member of the bar in this city, for example, 
is open to consultation on every conceivable topic; 
to-day it may be on the validity of a will; to-mor-. 
row on the circumstances of a collision on the 
Columbia river; this week on the liabilities which 
have accrued under a mercantile contract; next 
week on the merits of contending equities in a case 
of attachment or assignment, you will readily 
see how wide the scope of legal vision is, and how 
necessary it is to be equipped with a knowledge of 
the great principles and leading distinctions, which 
are like roads and sign-posts to an adventurous 
traveller. And in fact the multitude of decided 
cases have become so embarrassing that experienced 
lawyers are more and more inclined to rely on the 
methods of independent analysis, while voluminous 
citations are frequently a monument of misplaced 
industry. * * * We have now seen that the 
American lawyer is less of a specialist than the 
English lawyer, because he combines the functions 
of barrister and solicitor, and because the process 
of subdivision of professional work is only begin- 
ging to develop itself here.” It seems to us that 
the strongest argument in favor of a division of du- 
ties is the fact that a barrister is much more apt 
than the attorney to seize upon and emphasize the 
strong points of the case, and much less apt to frit- 
ter away his strength upon the minor points. This 
is the effect of fresh, clear and comparatively im- 
partial vision. 


In connection with the article in another column 
on ‘‘ Bequests for Masses,” we call attention to the 
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recent decision of the Court of Appeals of this 
State in Gilman v. McArdle, to appear in 99 N. Y. 
451, holding that a contract to expend money for 
masses is valid. The court said: ‘‘In this case 
the agreement was to expend the surplus, if any 
should remain after providing for the support of 
Mrs. Gilman and her husband, and their funeral ex- 
penses and monument, in procuring certain masses 
to be solemnized according to the ritual of the 
Roman Catholic Church, of which they were mem- 
bers, a duty quite definite and easy of performance, 
on payment of the customary charges. We concur 
with the court below in holding that there was 
nothing illegal in the purpose, nor can any person 
rightly complain that it involved any injustice. The 
money was her own. She disregarded no ties of 
kindred, for she had none, and she undertook to 
devote her little accumulations to the benefit of her- 
self and her aged husband so long as they might 
live, and to securing them a becoming burial, to be 
followed by those religious ceremonies which ac- 
cording to their belief were important, but we can- 
not concur in holding that a mere agency was in- 
tended to be created. Such a theory is conclusively 
refuted by the nature of the contract itself. The 
title to the money delivered by Mrs. Gilman to the 
defendant vested in him as trustee under the first 
trust for the support of herself and her husband 
during their lives, which was irrevocable. The un- 
dertaking as to the contingent surplus was not to 
be performed as agent for either of them, for it 
could not be performed until after their death, when 
there would be no principal. The intention mani- 
festly was that the title to the money should pass to 
the defendant in consideration of his promise that 
he would expend an equivalent sum in the desig- 
nated masses, and this was the substance of the 
contract.” 


The fact that the British authorities have re- 
arranged the New York colonial documents in Lon- 
don, so as to make the published references no lon- 
ger exact, makes it of public utility to know how 
to now find the originals. In this view we see fit 
to depart from our custom, and to call attention to 
the fact that we have received the following circu- 
lar, which may be of advantage to our subscribers, 
and to the legal profession generally. It is as fol- 
lows: ‘‘ Messrs. Hardy & Page (Mr. W. J. Hardy, 
Fellow of the Society of Antiquaries, England; and 
Mr. William Page), record searchers, translators and 
experts, undertake investigations for legal, antiqua- 
rian, genealogical or literary purposes, amongst the 
records preserved in England at the Public Record 
Office, British Museum, Registry of Wills, Paro- 
chial Registries, etc. They are specially acquainted 
with records relating to America (previous to the 
Declaration of Independence) and the other British 
Colonies — such as grants of land from the crown, 
enrollments of deeds affecting property, slave com- 
pensation papers, documents containing matter for 
tbe compilation of pedigrees, etc.: and they would 











venture to remind lawyers, and the public gener- 
ally, of the vast mass of valuable atd interesting 
information relating to American and Colonial mat- 
ters contained amongst the records preserved in 
England. 22 Old Buildings, Lincoln’s Inn, Lon- 


don, England.” 
—_——__>__—. 


NOTES OF CASES. 





N City of Chicago v. Keefe, Mlinois Supreme Court, 
September, 1885, it was held that a city is lia- 

ble for an injury suffered by a child in rolling hoop, 
by reason of a defect in a sidewalk. The court 
distinguish the Massachusetts cases, and remark: 
‘* We assume as self evident that with us streets are 
open to the use of the entire public as highways, 
without regard to what may be the lawful motives 
and objects of those traversing them; that those 
using them for recreation, for pleasure, or through 
mere idle curiosity, so that they do not infringe 
upon the rights of others to use them, are equally 
within the protection of the law while using them, 
and hence equally entitled to have them in a rea- 
sonably safe condition with those who are passing 
along them as travellers, or in the pursuit of their 
daily avocations. See Donoho v. Vulean Iron Works, 
7 Mo. App. 447, and same case in 75 Mo. 401. In 
crowded cities their use for pleasure, and some- 
times even for the promotion of health, may be re- 
garded as a public necessity. On like principle, 
why may they not be used by children in play and 
amusement, so long as the rights of others being 
on or passing along the street shall not be preju- 
diced thereby. We can perceive no reason. Such 
use is certainly the universal custom, and the law- 
fulness of rolling hoops along streets, when not 
prohibited by ordinance, is impliedly conceded by 
the ninety-second subdivision of article 5 of chap- 
ter 11, supra, which empowers the common council 
to prohibit or regulate it by ordinance. The right 
to regulate necessarily assumes the lawfulness of 
that which is to be regulated without regulation 
until it shall be prescribed, and in conformity with 
the regulation after it shall be prescribed. Since 
then, there is not here shown to have been any or- 
dinance either prohibiting or regulating the rolling 
of hoops, it is to be assumed that this child was, at 
the time he was injured, lawfully passing along the 
sidewalk; that the fact that he was rolling a hoop, 
while pertinent on the question of whether he was 
guilty of contributive negligence, did not, per se, 
deprive him of any right in respect of passage 
along the sidewalk which he would otherwise have 
had, and that the duty of the city toward him was 
precisely the same that it was toward a child of the 
same age and mental capacity exercising the same 
degree of care passing along the sidewalk without 
ahoop. Indeed, the rule seems to be that although 
a party may be doing an unlawful act at the time 
he is injured through the negligence of another, 
this will not prevent a recovery unless the act is of 
such a character as would naturally tend to pro- 
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duce the injury. Sutton v. Town of Wauwatosa, 29 
Wis. 22; 8. C., 9 Am. Rep. 534; Whart. Neg. (2d 
ed), § 995. Whether this child was guilty of con- 
tributive negligence was a question of fact to be de- 
termined by the jury from all the evidence in the 
case, and not a question of law to be determined 
by the court from the circumstance that he was 
rolling a hoop. The law neither infers negligence 
nor its absence because he was rolling a hoop, since 
as a matter of fact, he may have rolled a hoop 
along the sidewalk, and yet have observed the high- 
est degree of care in passing along, i. ¢., it is not 
impossible that he may have done so. Just as, at 
another time, he may have been passing along the 
sidewalk ina grossly negligent manner, without a 
hoop, and on a business errand. The question of 
law is simply what is the degree of care he should 
have observed to entitle his administrator to re- 
cover? Whether, his conduct all considered, he 
observed that degree of care, was the question of 
fact.” See Varney v. Manchester, 58 N. H. 4380; 
S. C., 42 Am. Rep. 592, where the plaintiff was 
viewing a procession; and McGary v. Loomis, 63 
N. Y. 104; 8. C.,20 Am. Rep. 510; and McGuire v. 
Spence, 91 N. Y. 303. 


In James v. State, 63 Md. 242, it was held that 
selling pools on horse races, and keeping pool 
rooms, do not constitute a ‘‘ gaming table,” within 
a statute which declares that ‘‘all games, devices 
or contrivances, at which money or any other thing 
shall be bet or wagered, shall be deemed a gaming 
table.” Six judges heard the case, four of whom 
paired off with different reasons in granting a new 
trial, and the other two dissented. Bryan, J., said, 
Ritchie, J., concurring: ‘‘If we should give a 
merely verbal interpretation to these sections, or 
if we should construe them in an astute and techni- 
cal spirit, we would defeat their meaning. If for 
instance, taking the very words of the sixty-second 
section, we should say that it enacts that all games 
at which money or any other thing shall be bet are 
gaming tables; horse races are such games; and 
therefore horse races are gaming tables, we should 
arrive at a result manifestly ridiculous, and very 
far distant from any intention which could be attri- 
buted to the Legislature. The safe and just rule 
requires us to disregard verbal subtleties, and to 
seek the meaning of the statute from a considera- 
tion of all its parts, and a comparison of it with 
other legislation affecting the matter in hand. We 
think it evident from the fifty-seventh section that 
it is the playing of a game of chance which im- 
presses on a gaming table its criminal character. 
The game of chance is the obnoxious transaction 
which the statute seeks to prevent. * * * Bets 
are made and money hazarded on many of the un- 
certainties and contingencies of life, but in the 
common use of language these transactions are not 
called games of chance. The contingency on which 
these appellants wagered their money was the re- 
sult of a-race; in one event they would win, in an- 





other they would lose. It may be said that many 
elements of uncertainty were involved in the wager 
by reason of the various combinations which might 
be made in the pools. But nevertheless the thing 
which was to determine gain or loss was the suceess 
of the horses chosen. If by any singular subtlety 
of discourse a horse race could be shown to bea 
game of chance, by the same reason we must hold 
that it was played on the race course, and that the 
horses were the players. Such disquisitions are 
very far removed from the ordinary method of 
thought prevailing among men. It is not consist- 
ent with the just and benign spirit of our law to 
give to a criminal statute an interpretation which 
can be maintained only by a keen and scholastic in- 
genuity. The meaning of the law which consigns a 
man to prison, or deprives him of his property 
should be plain and obvious, and easily understood 
by an ordinary capacity. Betting money is not an 
offense by the common law, and is punishable only 
in the particular cases which are made criminal by 
statute. Horse races have been in some measure 
favored by our legislation.” Stone, J., said, Rob- 
inson, J., concurring: ‘‘To my mind, the plain and 
obvious meaning of this section is that it is con- 
fined to games, devices and contrivances, at which 
money might be then and there lost or won. That 
it certainly never was the intention of the section 
to include a place where bets are made on a future 
and uncertain event. A sale of stock on a margin 
is nothing more or less than a bet that a certain 
stock will rise or fall in price within a limited time. 
The stockbroker holds the stakes, which is the 
margin put up, and is paid a commission for so do- 
ing. The stockbroker’s office is the place where 
the money is put up, and the broker receives his 
commission. The pool seller, as he is termed, re- 
ceives the money of persons who bet on a horse 
race, or a presidential election to come off in the 
future, charges a commission for it, and pays the 
money won to the winner, and for this purpose he 
rents a room where he can be found, and advertises 
it. If the pool seller can be convicted under this 
statute, why not the stockbroker? I think the 
‘games, devices and contrivances’ necessary to 
make a ‘gaming table’ must be under the control 
of the players, and used by them, before the statute 
is infringed. That is what the Legislature in- 
tended. They intended to prohibit any person 
from setting up, in any place whatever, ‘a game, 
device or contrivance ’ under the control or owner- 
ship of some person playing at or managing it, and 
at which the public were solicited and expected to 
play. The horse race or the election is not under the 
control or management of the pool seller, and is 
not ‘a game, device or contrivance’ of his. It is 
something away and apart from him, and over 
which he exercises no control.” Alvey, C. J., dis- 
senting, said: ‘‘In the case of Blarton v. Pye, 2 
Wils. 309, it was expressly held that although horse - 
racing was not mentioned in the Statute of 9 Anne, 
chapter 14, against gaming, yet it was within the 
general words, other game or games, and it was so 
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held in the previous case of Goodburn v. Marley, 2 
Str. 1159. Other cases hold the same thing. Grace 
v. McElroy, 1 Allen, 568; People v. Weithoff, 51 
Mich. 203; S. C., 47 Am. Rep. 557. And not only 
is a horse race a game, but pools formed thereon, 
according to the methods here described, are 
games, and which pools so formed being combina- 
tions of bets or wagers for money, dependent upon 
the issue of the game upon which they are formed, 
constitute gambling within the reasen and sense of 
the law, and the contrivance for such gambling is a 
gaming table. Tollett v. Thomas, L. R., 6 Q. B.514; 
People v. Weithoff, supra; Edwards v. State, 8 Lea, 
411, And the fact that the race may not take place 
at once, but at some future time and at some dis. 
tant place, in no manner affects the question. * * * 
There was betting, and betting for money on 
games, and the place where this was daily and 
habitually practiced, as stated in the exception, 
was certainly a place for gambling. To say that it 
was not is simply to defy well accepted definition 
of terms. And that the keeping of such places is 
within the mischief, and has all the evils attending 
the keeping of gaming tables, and other places for 
gambling, cannot admit of a serious question. It 
is said however that this pool selling and betting on 
races is not playing at games of chance, and there- 
fore not within the statute, it being conceded that if 
the persons buying the pool tickets could be consid- 
ered as playing at a game of chance, then the place 
would be considered as a gaming table or a place 
kept for gambling. This makes the decision turn 
upon the fact of the actual then and there playing 
the game of chance upon which the wager is made, 
and if the game, whatever it be, is not then and 
there played to its final issue by the parties con- 
cerned in the wager, the statute does not apply. 
To such a construction, especially in view of the 
requirement that the statute shall be construed lib- 
erally to prevent the mischief contemplated, I can- 
not for a moment accede. Iam unable to discover 
any thing in the terms of the statute that restricts 
its application to the case of the actual playing of 
the games upon which the wagers are made. As I 
have said, it is the keeping of places for gambling 
that is denounced by the law. Any thing there- 
fore that falls within the definition of gambling is 
within the statute. The playing of games may be 
one thing, and in their nature not unlawful, but the 
wagering or betting of money thereon is quite a 
different thing, and the parties thus betting their 
money may not at all participate in the actual play- 
ing of the games. It is, as before stated, the keep- 
ing of places open to tempt the public to indulge 
in the habit and vice of gambling for money or 
other things, that constitutes the evil and the mis- 
chief intended to be restrained, and the statute 
should be liberally construed for the accomplish- 
ment of the object in view.” Miller, J., dissent- 
ing said: ‘‘To my mind it is clear that these rooms 
are places kept ‘for the purpose of gambling,’ and 
that to hold otherwise is to ignore the plain mean- 
ing of the plain language of the statute, as well as 





to subvert its spirit and intent, and to disregard 
the express injunction to give it a liberal construc- 
tion in order to suppress the mischiefs against 
which it is aimed. It is evident that they afford 
like facilities and accommodations, and hold out the 
same invitations and temptations to the public as 
other places where other kinds of gambling are car- 
ried on. The resulting evils are also obviously the 
same. The fact that the contest or game upon 
which the bets or pools are made is innocent in 
itself is of no consequence. Mere betting on horse 
races, or at cards, or at any other game, has not 
been made a criminal offense in this State, though 
common experience has shown that many evils often 
proceed therefrom. But such evils, and the chances 
of them, are greatly multiplied when a house or 
room is especially set apart and devoted to the pur- 
poses of gambling, and it is upon the recognition 
of this fact that our statute punishes the keeping 
of such places, while it does not punish the mere 
laying of wagers or betting.” See note to 47 Am. 
Rep. 566; Browne’s ‘‘ Common Words and Phrases,” 
‘*Game,” ‘‘Gaming.” 


—\__>___——_— 


IS IT EXPEDIENT TO HAVE A CLASS OF 
COUNSEL? 





HERE is no principle of sociology, or of its sub- 
ordinate science, political economy, better de- 
termined than that a division of labor breeds the 
highest degree of efficiency. At an early period of our 
national development it seemed expedient to sweep 
away the common-law distinction between attor- 
neys and counsel in the legal profession, although 
this was in conflict with the economic principle in- 
dicated. Yet social conditions were then so differ- 
ent, the circuits were so immense in size, that it 
was not easy or practicable to separate the functions 
of counsel and attorney in a sparsely settled and 
new community. Convenience dictated this change, 
and in several circuits convenience may still dictate 
that the functions of counsel and attorney should 
continue to be exercised in the same person. 

But in the great cities of the State it has now be- 
come a question whether it is not expedient for 
lawyers voluntarily to revert to the older system, 
based on a division of labor. Let us see what is to 
be said in favor of the separation of the functions 
of counsel and attorney. 

We perceive at the outset of our inquiry, as an 
evident truth, the fact that certain men in the legal 
profession are mentally better equipped than others. 
The better equipped are also of different equip- 
ment; some excel in the very highest walks of legal 
science, others have great skill in the application of 
principle to concrete instances. Their several at- 
tainments are recognized by the community in 
which they live, and they are generally in good 
practice. 

On the other hand, in large cities we perceive 
that the majority of the lawyer class are content 
to figure as men of business, to collect rents, to 
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manage estates, to even direct the office conduct 
of corporate clients, etc., etc. Now all these things 
may be successfully done with the very minimum of 
professional equipment. These functions indicated 
are those usually performed by the attorneys of 
other countries, and often by an agent class who are 
not attorneys at all. We do not mean to say that 
these duties, though of a ministerial nature, are not 
of a highly responsible kind, and there is no dispo- 
sition to undervalue them, but we do say that these 
are not the functions of counsel. Dubbing the per- 
formers of such functions by the high sounding 
title of counsel is, beyond all question, a misnomer, 
and little less appropriate than it would be to entitle 
them professors or philosophers. Yet there is no 
great harm in permitting the lawyers of the purely 
ministerial, or agent class, to continue to call them- 
selves counsel if they desire. The argument is be- 
yond the mere matter of names. 

The evil of tolerating the merger of the functions 
of counsel and attorney in the same person is more 
easily perceived when we come to examine the re- 
sponsibilities of the true counsel class, or of those 
who are by training or by nature, most highly 
equipped in the science of law. And in this con- 
nection let us first state the proposition that in 
every community the privilege of attending the 
courts of justice as an advocate or counsel, is one 
closely concerned with the business of government. 
The advocate and counsel are one part of legal ad- 
ministration, and legal administration is the affair 
of government. If we consider this fact it becomes 
apparent that it should be the aim of government 
to place the highly equipped, professional lawyer, 
where he can perform the greatest amount of ser- 
vice to the State, at the least possible expense to 
the community. In this way the accurate adminis- 
tration of law is promoted, cheapened and bene- 
fited. 

Now what do we perceive to be the fact in our 
large cities? We perceive the best equipped men 
in the profession of the law practicing both as 
counsel and attorneys, and oftentimes combined in 
law partnerships consisting of a greater or a less 
number of persons. At first sight there seems to 
be no great harm in this simple arrangement. But 
let us examine further: In the first place the man 
of eminence or skill instead of devoting himself to 
his subordinate task of aiding the government and 
the solution of great problems, has his time so oc- 
cupied, when he practices as attorney as well as 
counsel, with the purely ministerial or attorney 
branch of his business that he brings a minimum 
of power to bear on his real work. Where, again, 
this master of science is tied up with a partnership 
consisting necessarily of some men whose functions 
are purely ministerial, the usefulness of the master 
of science is again exhausted by the necessity and 
duty of looking into the details of his partnership, 
which is generally formed from family reasons, or 
from motives of mutual advantage, in the money 
making point of view. 

If the junior partners of the law firm are active 
attorneys the counsel member of a firm finds him- 





self fully employed by the affairs of his own firm, 
and his usefulness to the public is thus confined to 
the constituents of the copartnership. But the 
chief way in which the usefulness of the counsel 
who habitually practices as an attorney, or as a 
member of a firm, is circumscribed, is by the fact 
that other attorneys will not employ him if they can 
possibly help it, for there is no guaranty that at the 
next opportunity this counsel or his juniors will not 
accept an original retainer from the suitor. Many 
an intricate matter has been grossly tangled, and 
the administration of justice pro tanto confused by 
just such ordinary considerations as these. 

It is susceptible of demonstration that the tend- 
ency of all ‘partnerships of counsel and attorneys 
is toward minimizing the usefulness of the true 
counsel member of the firm. If he is of great skill 
the name of the master of science attracts a multi- 
plicity of corporate or other business duties to the 
partnership — sometimes business of a most politi- 
cal or doubtful character—and little by little 
the time of the counsel proper becomes engrossed 
by these more trivial duties, to the exclusion of 
other and more public duties. 

But the main objection to the merger of the 
function of counsel and attorney is conceived to be 
in this, that the great skill of the counsel is not to 
be purchased at a reasonable price except when the 
system of a division of labor obtains, The practice 
of taking counsel must be universal in order to 
have the scale of counsels’ charges low enough to 
benefit society at large. 

What is the result of a violation of these simple 
principles of social science? It must necessarily be 
that society is damaged. The result works much 
in this way: A vast number of cases is brought by 
attorneys of their own motion, which never would 
be brought were the advice of responsible counsel 
required, and by counsel we mean persons whose 
sole functions are those of counsel. The result to 
society is an indiscribable confusion in the admin- 
istration of justice, which permeates the entire 
fabric of the State. 

The present system could easily be reformed. Were 
it the case to-day that twelve of the great leading 
and well known lawyers, who might be named 
in the city of New York, should resolve to take no 
more business of first instance from laymen, to dis- 
embarrass themselves of any existing partnership tan- 
gle, to practice solely as counsel, to be bound by a cer- 
tain low scale of charges, which should be conscien- 
tiously observed under penalties prescribed, and to 
do no attorney-work of any kind or character, it 
would do more for the proper administration of the 
law than all the reforms now contemplated. If we 
add to this the suggestion that this society of coun- 
sel, when so formed, should pass disciplinary regu- 
lations for their own government, and have a com- 
mon building for professional uses, the division of 
labor would be accomplished wno ictu, and without 
the intervention of the State. It is not difficult to 
prophesy that the consultation offices of these gen- 
tlemen would soon be too narrow for the accommo- 
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dation of the attorneys, who would avail themselves 
of their known professional skill. Soon such a so- 
ciety would enlarge itself, or others similarly mod- 
eled would be formed. 

It may be said that this division of labor practi- 
cally exists now, and that the functions of counsel 
and attorney are rarely blended, but the summary 
of the facts stated above, if analyzed and applied 
to the existing order of things, will show that if 
the separation exists at all, it exists in a very imper- 
fect degree, calculated, as was said, to minimize the 
usefulness of those whose accomplishments fit them 
to be counsel. 

Were the separation of the several functions in- 
dicated absolutely accomplished, we should, in all 
human probability, have these results: The con- 
sulted counsel, finding it desirable for their per- 
sonal interests to have a great number of daily con- 
sultations, would apply themselves to the abstrac- 
tion of their science, so as to be enabled to solve 
the problems submitted to them without marked 
reference to the steps of this process embodied in 
the reported cases. Like the Roman jurisconsults, 
they would thus obtain a marvelous facility for the 
application of principle to concrete cases. The 
Digest of Justinian well exemplifies what would be 
the result on mental processes of such a system, 

Philosophy, ethics, history, comparative jurispru- 
dence, and comparative politics, would be the men- 
tal atmosphere in which the counsel class would 
pursue their vocation. In the work of advocacy 
they would have the assistance of attorneys who 
would be separately responsible for the miscarriage 
of the ministerial processes of the litigation. A 
divided responsibility would also furnish a double 
responsibility to litigants. The counsel having thus 
come to live a life of science, as distinguished from 
a life of art, would necessarily surround them- 
selves with the paraphernalia which appertains to 
science, with libraries and technical schools, and 
they would be the center of an intellectual life, in- 
finitely more powerful than their present life. The 
ranks of counsel would be augmented by persons of 
intellectual aspirations, and frequently by those to 
whom the process of money making was subordi- 
nate to a life of science and higher usefulness. 

It will be said that the law schools of the present 
meet all the requirements, and breed the embryo 
lawyer with sufficient facility. The difficulty with 
the present type of law schools is thought to be 
this: Their whole business is based on the abstrac- 
tions of science, and there is no immediate practi- 
cal application of the principles acquired by the 
student to the actualities of a legal vocation. It 
will no doubt be said, also, that this want is sup- 
plied by an apprenticeship at the ordinary law 
office, but this is not true for several reasons. In 
the first place the actual business of most law offices 
is about as far removed from a systematic course 
ef study as it well can be. The time of the at- 
tending student is usually taken up by the perform- 
ance of duties which ought to be relegated to those 
whose life business is to be an attorney’s clerk, oF 





possibly an attorney. It will be otherwise when the 
law student shall attend at the office of a counsel 
only. There indeed, he would perceive the appli- 
cation of principles to practice, and be drilled in 
the duties which belong to a scientific career. The 
law schools which would grow up, beyond all doubt, 
under the auspices of such an association of prac- 
ticing counsel would, in their curricula, be very 
different from the schools where all grades of law- 
yers are intended to be fitted for practical careers. 
In Justinian’s day four years’ attendance at the 
schools was indispensable; so doubtless, with the 
law schools under the counsel auspices, a long 
attendance would be requisite, for a finished work- 
man cannot be made in less time than four years. 

It may also be said that the class of students 
who would attend at the schools of the counsel 
would be mainly those of the loftiest aspirations, 
not those with whom the vocation was a mere means 
of speedy money getting. At the present time the 
attendance at the average law office is an intolera- 
ble burden to many who would like to follow the 
profession of the law in its higher aspects. At the 
risk of a sneer from our utilitarian civilization it 
may be said that an attendance at the average law 
office in a great city is rarely improving to the 
mind, or the manners, of a sensitive and delicately 
organized scholar. This fact will be instinctively 
challenged by those who resort to prejudice, or to the 
argument ad hominem, but nevertheless it is true, 
and no amount of patriotic bias or assertion of a 
few individual instances to the contrary can dis- 
prove the fact stated. But an attendance at the of- 
fice of counsel would be open to no such objection; 
it would be combined with a totally different set of 
aspirations, characteristics and associations. 

It may be affirmed that the plan proposed 
(and we have no idea that it will be thought expe- 
dient) is not adapted to our civilization, because it 
is essentially the division which exists in that coun- 
try from which we are separated by the widest of 
gulfs, a successful revolution. That a division of 
legal labor takes place in England it is true, but 
there are other economic principles which also ob- 
tain in England, and which we do not repudiate 
for that reason. This consideration has'nothing to 
do with the soundness of the argument. The ar- 
gument of mere patriotic bias is the argument of 
the mob, and of the vulgarest prejudice. We do 
not repudiate the common speech for which we are 
beholden to the ancient rulers of this land, and all 
fairness compels us to recognize the fact that to-day 
the English are, with all their material faults, and 
these are many, the Greeks of modern civilization, 
a shrewd, practical, commercial people, dominating 
the commerce of the world. They are the masters 
of contemporary civilization, and equally potent in 
Berlin, Paris, Rome and every great city of the 
world. We have always observed that the type 
of Americans who deride at a thing because it is the 
product of English civilization is closely akin to the 
demagogue, even if he or his fathers have not newly 
donned the transatlantic citizenship. This type of 
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the man of prejudice has had his prototype in all 
the great nations at different epochs of history, in 
Greece and in Rome. Like Cato he may be a pa- 
triot, but at best, like Cato, he is more of a fanatic 
than a patriot. 

But England is not a good example of the divi- 
sion of legal labor, for it is there still hedged about 
by the relics of feudal and aristocratic civilization, 
which have no place in a body politic built on a 
foundation of political equality. The State in Eng- 
land has made a noblesse de la robe by its recognition 
of the counsel class. To this extent this division 
of labor is in England artificial, and likely to break 
down, With the internal workings of all callings 
not contra bonos mores, the State has nothing to do; 
they should be automatic, and the result of natu- 
ral, not of positive laws. It would be most mis- 
chievous if the State here interfered, and privileged 
certain men. But when a guild recognize among 
themselves a certain faculty in their own members, 
and the State takes no part in the performance, 
there is no violation of any principle of political 
equality. 

It will be asserted that a division of labor in 
England produces no better laborers than those 
trained here. These comparisons are always neces- 
sarily inexact, and are dictated most often by per- 
sonal respect in individual cases. To determine the 
comparison we must resort only to external phe- 
nomena. So far as the literature of the law, and in 
so far as the reports of adjudications are concerned, 
it should be confessed that the division of labor in 
England produces the highest professional, political 
and social results. In the ready application of 
principle to the case in hand the majority of the 
best English barristers surpass the majority of the 
best American lawyers, just as the Americans excel 
in versatility. There is less running to the books 
for the principle in England, and a quicker and 
more practical conception of the real difficulties of 
a given case. These assertions are not universally 
true, for oftentimes the American lawyers overcome 
all the obstacles of the situation, and rise to the 
very summit of professional achievement. Many 
individual instances will occur to all of us. But 
exceptions serve only to prove the rule in this case, 
for they are so few. Nor is the fact that a single 
lawyer trained in America once rose to the highest 
honor of the profession in England, proof to the 
contrary of what is here asserted. He himself 
greatly preferred the division of labor indicated. 
He rose through hisindividual characteristics, while 
what faults he possessed were due to a habit of over 
litigating, and a disposition to take slight chances, 
which made his judgment not always equal to his 
great dialectic skill. These faults were possibly 
the result of his early training, but these faults he 
never overcame. But in his case these merely ex- 
ternal faults were more than compensated for by the 
severest personal training, and by qualities engen- 
dered and heightened through the accidents of a 
situation as novel as it wasromantic. It goes with- 
out saying to add that the qualities of his mind 
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were those not peculiar tothe great men of any coun- 
try; they were of the higher order. At best his 
was but a single instance, and proves nothing. 

Much more could be said on this subject in favor 
of again applying the principle of a division of la- 
bor to the legal profession in our large cities. The 
courts, and some of the highest of them, are in fa- 
vor of its practice, and they openly attribute half 
the difficulties of the calendar to the little assist- 
ance they get from the vast procession of lawyers 
who file through the courts presenting, with the 
most curious and regular infelicity, propositions 
which have but slender relation to the difficulties 
of the real, legal problem. Let us hope in the 
older civilization of our common country that the 
struggle for life will demonstrate to us, as to other 
nations, that the best national results are obtained 
by segregating the functions of counsel from those 
which are in immediate contact with the petty, 
sordid, and degenerate brawls and agencies of the 
common acts of life. 





BEQUESTS FOR MASSES. 

LL men, without any exception, possess what is 
called the right of private property. In other 
words every man has the right to the exclusive use 
and unlimited control and disposition of all his prop- 
erty. This right is a natural one and owes neither its 
continuance nor its origin to positive law, but belongs 
to man as man from the womb to the grave. It is not 
the creature of any supposed convention of man- 
kind because the agreements of such an assembly 
would be as little binding upon future generations as 
are the enactments of former Legislatures upon those 
of to-day. Neither does it rest upon civil society, 
since domestic society, which preceded the civil State, 
required the right of property for the support and pro- 
tection of its members; besides it cannot in this coun- 
try be questioned that, even when the common good 
imperatively demands it, the body politic has no 
power whatever to take away the private property of 
its citigons without just compensation. Const. U. 8. 

Amend., art. 5; Const. N. Y., art. 1, § 6. 

In addition to having this inalienable right of dis- 
posing of his property in such manner as he sees fit, it 
follows as & necessary corollary, that man possesses 
by the same law of nature the further right of testa- 
mentary disposition; that is to say, he may by an act 
done during his life-time, direct to whom after his 
death his property shall go. Forif aman may give 
his property to whom he will, he may so give it by 
words either in the present or inthe future sense. 
Therefore if one say to me, ‘In thirty days you shall 
have my watch,’’ and meanwhile die, who will contend 
that natural justice does not dictate that I, before all 
others, am entitled to the toy? We have moreover 
the general voice of mankind to uphold this right of 
disposing of one’s effects by will. And why shoulda 
father gather about him the offspring of his loins, if he 
felt that after his death they would have to the fruits 
of his labors no greater right than a passing stranger? 
1t would indeed be hard if a parent might not make 
provision for the maintenance, after his taking off, of 
those to whom he is bound by every tie of blood and 
affection. 

Yet although man has this right based upon the 
law of nature still the body politic may, and to pro- 
tect private rights and to prevent fraud certainly 
ought to, regulate and restrict the methods by which 
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such dispositions of property are to be made. As a 
matter of fact few governments ever have given un- 
limited sway to this natural right. The restrictions 
and regulations laid upon this right are in general, the 
subject of statutory enactments. The nature and ex- 
tent of the limitations will largely depend upon the 
character of the goverument by which they are im- 
posed. So that every citizen being—as at least in 
theory he is—familiar with the fundamental terms of 
his contract with the State, can readily learn how far 
the Legislature may interfere with his power of testa- 
mentary disposition. In this State the contract be- 
tween the citizen on the one side and the Supreme 
power of governing on the other is express and is 
briefly embodied in a written Constitution; and any 
restriction not within the purview of this constitu- 
tional compact is an unlawful abrogation of the nat- 
ural rights of the subject. This constitutional agree- 
ment was drawn up after the colonists had shaken off 
allegiance to British rule. It declared that so much 
“of the common law of England and of the stat- 
ute law vf England and Great Britain’ as was con- 
sistent with republican principles was thereafter to 
form part of the law of this State. Const. of 1777, § 35. 
Hence we must, if we would thoroughly grasp the 
spirit of this constitutional compact, go back to Eng- 
land and into the centuries that immediately precede 
the revolution. 

In England under the fendal system land was held 
by what was known as tenure. Tenure was the right 
to use lands upon condition of taking oath of fealty to 
some superior lord, and of rendering certain services. 
The character of these services determined the kind 
of tenure by which the land was to be held. By this 
system of land-holding all ecclesiastical corporations 
took lands by tenure in frankalmoigne, or free alms, 
under which, the services being spiritual no oath of 
fealty wasrequired. The services however had to be 
performed, and in this case, were such as singing 
mass or praying for the souls of the donor and his 
heirs. Restrictions were gradually put upon the 
power of these corporations to take lands. the reason 
given being that as it was an essential feature of the 
body corporate that it could not die, lands held by 
these religious corporations were forever locked up in 
mortua manu, or in a dead hand. The first restriction 
was contained in Magna Charta, chapter 36, by which 
it was made unlawful for any one to give lands “to 
any religious house and to take the same lands to hold 
again of the same house. This was swiftly followed 
by the statute of ‘‘ De religiosis”’ (7 Edw. 1) which for- 
bade, under pain of forfeiture, all persons tofin any 
way permit or cause lands “‘to come into mortmain.” 
The effect of such laws was to prohibit any gift or con- 
veyance toa corporation. In order to evade the op- 
pressive designs of these acts the ecclesiastics invented 
uses. A use was a conveyance to one person with the 
understanding however that not he but another was 
to receive the benefits of the grant. Thus where land 
was given to A. for the use of B. the legal ownership 
was held to be in A.,and at law therefore B.,if A. 
failed of carrying out the donor’s intent, had no 
redress. Chancery however being what was called a 
“court of conscience,’’ here stepped in to prevent a 
breach of the confidence that had been reposed in A. 
and compelled him to give the rents and profits of the 
land to B. Exactly when uses were introduced into 
England, legal writers are not agreed, nor is it of great 
moment; yet we may with certainty set it down as 
being some time between Edward the First and Rich- 
ard the Second. During the reign of this latter king 
then was passed an act (15 Rich. II, ch. 2) which pro- 
vided that all they who held lands by feoffment or 
otherwise to the use of religious persons should 
amortise them by license of the king, or sell, or alien 





them to some other use, or else they were to be forfeit 
to the king. To amortise lands was to alien them in 
mortmain orin other words to alien them toa cor- 
poration, and this could only be done by the king’s 
license. Another statute (27 Hen. VIII, better known 
as the Statute of Uses) having been passed to declare 
that in every conveyance to use, the legal as well as 
equitable title was to be in the person for whose use 
the land was given, and corporations being unable to 
take the legal title to land, a grant to the use of a cor- 
poration was of course void. But by a refinement of 
the law agrant to A. to the use of B. to the use of C. 
was said to vest the legal and equitable title in B., but 
to be void asto C. Here again equity interfered and 
maintained the use to C. as a trust and thus obliged B. 
to account to C. as trustee. So that corporations 
were now in exactly the same position they had oc- 
cupied before the Statute of Uses. 

When Henry the Eighth came to the throne there 
bad for some time been festering in the hearts of 
men in England as on the continent, a spirit of revolt 
to religious authority which found its most virulent 
outburst in the dogmatic utterances of Luther. 
Already there was a disposition on the part of Parlia- 
ment to break down the influence of the church 
within the realm. As it was the custom of devout 
Catholics of means to give part of their property to 
the church that after death prayers might be offered 
up for their souls, any act by which such gifts were 
made unlawful necessarily took away from the church 
a great source of revenue. After Henry the Eighth 
had sought, with no avail, the papal sanction to his 
proposed divorce from Katharine, he determined to 
revenge himself upon the nearest representatives of 
that prelate who had refused to license even a mon- 
arch’s passions. Wherefore this proud and unscrupu- 
lous prince caused Parliament to declare him the 
spiritual as well asthe temporal ruler, and to enact 
(28 Hen. VIII, ch. 10), that save leases for twenty years, 
all uses of land to have perpetual service of a priest or 
the like should thereafter be void. Following this 
came the statute of Edward VI (1 Edw. VI, ch. 12, 14), 
wherein it was declared that superstition and error in 
the Christian religion had been brought into men’s 
minds by devising and phantasing vain opinions of 
purgatory and masses satisfactory to be done for them 
which be departed ; and it was therefore provided that 
all lands, etc., given by will or otherwise toany priest 
were to be adjudged in the actual possession of the 
crown. Afterward in Elizabeth’s day it was ordained 
(1 Eliz., ch. 24, §§ 7, 8), that if any one had since the 
death of Edward VI, by will or otherwise given any 
lands, etc., or assured any profit or salary to be paid 
any priest to sing masses or the like, then the queen 
was to have to these lands or profits the same title 
that the priest but for this act would have had. These 
statutes were avowedly aiméd at the Catholic custom 
of saying mass for the dead; that custom being greatly 
condemned by the so-termed Reformation. 12 Abb. 
N. C. 419; Brightley, N. P. 373; Redfield on Wills, 2, 
§ 71. Thus all the way down to the American revolu- 
tion it was the policy of Reformation and of Protest- 
ant Parliaments in aid of the Reformation to destroy 
whatever in the least interfered with the progress of 
that religious movement. 

The colonists then having before them the evils of 
such legislation, endeavored to frame a Constitution 
and to compile a code of laws such as would limit the 
natural right of the citizen to dispose of his property, 
by no greater restraints than forthe common welfare 
would be absolutely necessary. Let us therefore now 
consider what was the effect of the laws thus estab- 
lished upon the right of a Catholic to direct by his will 
that masses be offered for his soul. 

1. As to real property. 
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In 1788 the State Legislature believing that the En- 
glish system of uses and trusts was radically opposed 
to our republican institutions abrogated the whole 
plan of charitable uses as it existed in England, and 
“substituted and established a different one resting 
upon legal principles, etc., enactments.’’ The most 
exact review, the most logical analysis of the legisla- 
tive action upon this subject is to be found in the 
opinion of the court by Wright, J., in the case of Levy 
v. Levy, 33 N. Y. 97: ‘From the beginning,” it is 
there said, ‘‘the founders of the government clearly in- 
dicated a different policy from that which prevailed 
in England in respect to trusts for charitable and re- 
ligious purposes. That policy was not to introduce 
any system of public charities except through the 
medium of corporate bodies’ (page 111. Here as else- 
where the italics are my own). *‘‘ The policy and sys- 
tem adopted for effecting this end has steadily looked 
to keeping the subject at all times under legislative 
control and restraint” (page 116) ‘‘by the enactments 
from time to time of general and special Jaws specify- 
ing and sanctioning the particular object to be pro- 
moted, restricting the amount of property to be en- 
joyed, carefully keeping the subject under legislative 
control, and always providing a competent and ascer- 
tained donee totake and use the charitable gifts’’ 
(page 116). In accordance with this policy a general 
act was passed regulating the incorporation of relig- 
ious bodies and empowering the trustees ‘‘ to take into 
their possession and custody all the temporalities, 
whether the same shall have been given, granted or de- 
vised directly to such church, congregation or society, 
or to any other person for their use.’’ Laws of 1813, 
ch. 60, § 4. That Roman Catholic churches or congre- 
gations came under this general act was specifically 
declared by the Legislature in 1863, and the trustees 
of such churches or congregations were granted the 
same powers that were given to trustees under the 
general act of 1813. Laws of 1863, ch. 45. Hencea 
bequest of real property for the purpose of having 
masses said for the soul of the testator will be upheld 
if it comply with the statutory requirements. These 
are inthe main that the gift be, not to a private per- 
son, but to a corporation duly authorized by its 
charter or by statute to take gifts for such purposes; 
that the will by which the gift is made shall have been 
properly executed at least two months before the tes- 
tator’s death (Laws of 1848, ch. 319; Laws of 1860, ch. 
360; 59 N. Y. 434), and that if the testator leave a wife, 
child, or parent the bequests shall not exceed one- 
half of his property after his debts are paid. Idem. It 
was accordingly held in this State, that where the 
testatrix bequeathed the residue of her estate real and 
personal of any nature and kind toa Roman Catholic 
for the purpose of having some masses said for her 
soul, ‘‘ the church therein named is duly incorporated 
under the law of this State, and is therefore authorized 
to accept legacies,’”’ subject of course to the limitations 
above mentioned. Jnre Will of Hagenmeyer, 12 Abb. 
N. C. 432. 

If however the corporation to which such a bequest 
was made should fail of having masses said for the 
soul of the donor, a question might arise whether 
equity would have power to compel it to carry out 
the testator’s design. But this question it is not 
possible to examine within the limits of this paper. 

It may be well to note that in the case of the Will of 
O'Hara the court say the purpose of the testatrix 
“contemplated and required that the principal of the 
fund should be held inalienable and without an abso- 


. lute power of disposition during the three lives of the 


legatees and for an indefinite period beyond. The 
plan violated the statute against perpetuities both as 
to real and personal estate. It was an attempt to tie 
up the estate in the hands of individuals, they dis- 





tributing only the income which violated the law of 
the State.” 95 N. Y. 417. 

2. As to personal property. ’ 

It is a well established legal maxim that a manu may 
devote his property to any purpose his caprice or fancy 
may suggest if his doing so does not contravene the 
law or offend against public pclicy. As trusts of per- 
sonal property do 10ot come within the statute of uses 
and trusts, every trust of personalty which is not con- 
trary to public policy,and “which is not in conflict 
with the statute regulating the accumulation of in- 
terest, and protecting the suspension of absolute 
ownership in property of that character, is valid when 
the trustee is competent to take, and a trust is fora 
lawful purpose well defined so as to be capable of be- 
ing specifically executed by the court.” 52N. Y. 332 
at 344. 

The interest of personal property can only be accu- 
mulated for the benefit of and during the minority of 
minors. The greatest time during which the absolute 
ownership of personal property may be suspended is 
limited to the longer of two lives in being at the death 
of the testator. 3 Rev. Stat. 2256 (7th ed.). Therefore 
a bequest for the purpose under consideration which 
vests the title in the legatee immediately on the tes- 
tator’s death is indubitably valid, if the technical rules 
of construction be followed in drafting the will, or 
unless it be contrary to public policy to allow such 
bequests. The question whether it be against public 
policy to provide by will for the offering up of masses 
for one’s soul brings us back to the constitutional com- 
pact between the citizen and the supreme power of 
the State. 

In 1777 the Constitution of New York provided for 
the abolition of all parts of the law of England “as 
may be construed to establish or maintain any par- 
ticular denomination of Christians or their ministers.” 
Section 35. It alsocontained the provision in our 
present Constitution that ‘‘the free exercise and en- 
joyment of religious profession and worship without 
discrimination or preference shal! forever be allowed 
in this State to all mankind.”’ Although in England 
after the establishment of a State religion the judic- 
iary as wellas the Legislature was imbued with the 
spirit of the Reformation, and therefore masses were 
looked upon as superstitious and void, yet as has been 
said (Perry Trusts, § 715), ‘‘iu this country where 
all religious denominations, doctrines, and forms of 
worship are tolerated or rather protected as long as the 
public peace is not disturbed, there can bein the law 
no such thing as a superstitious use.’’ That a bequest 
to have masses said for one’s soui cannot be consist- 
ently said to be against public policy, has in accord- 
ance with this doctrine been decided in several cases. 
Thus inthe Hagenmeyer Wiil Matter, supra, the court 
say: ‘‘lt appears to me that such bequests cannot be 
said to be for superstitious uses when we find that it 
is one of the articles of the Roman Catholic faith 
which has been adopted by millions of people through. 
out the civilized world asa part of their religious be- 
lief. While I have been unable to find any decision in 
this State upon the question, I prefer to accept the 
doctrine laid down in the Irish cages’ (there are but 
two; both reported in 7 Ir. Kg. 17) ‘‘to that of the 
English, as more inaccord with equal toleration as 
accepted in this country. Iam satisfied that the doc- 
trine of superstitious uses is against the spirit of our 
institutions and should not be adopted by our courts.” 
To the same effect is the dictum of Judge Freedman in 
Gilman v. McArdle, that ‘‘if the testatrix (?) had 
made a will and bequeathed the money to her execu- 
tor forthe purpose of having masses said for the re- 
pose of her soul or that of her husband or both, or to 
a particular church or priest for such purpose, I would 
certainly have upheld the bequest ” (12 Abb, N. C. 414), 
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and also the case of Kehoe v. Kehoe reported in a note 
at 427 same volume. See finally Schouler v. Williams 
in 16 Rep. 79, a Massachusetts case. 

If then a Catholic desire to make provision by will 
for the saying of masses for his soul there is not the 
shadow of a doubt but that every court in the State, if 
notin the Union, would uphold the bequest if the 
mode of making it were agreeable to the law. There- 
fore since by State and Federal Constitution absolute 
religious freedom and equality is guaranteed to all 
men, and since members of one faith have no greater 
latitude than those of another, it cannot consistently 
be claimed by Catholics that the government is a 
bigoted one because they in common with all other 
citizens are restricted inthe disposition of property. 
Let no one therefore who hears of such a bequest be- 
ing set aside by a court of justice hastily conclude that 
the court was prejudiced or the bequest illegal, but 
rather assume that there was some irregularity or de- 
fect in the manner of gift. 

F. A. McCLoskKEy. 

September, 1885. 


a 


ANIMALS— BEES— NO TITLE BY TRESPASS. 


RHODE ISLAND SUPREME COURT, MAY 28, 1885. 


RoOXRoTH v. Coon. 


In obtaining possession of an animal fere nature no titre is 
gained by one who, when so obtaining, is a trespasser. 

A., without B.'s permission, put upon a tree on B.’s land an 
empty box for bees to hive in. The box remained there 
more than twoyears, when C. took the box down, took 
out a swarm of bees and replaced the box. A., after de- 
mand upon C., brought trover against C. for the value of 
the bees, honey and honey-comb. Held, that A. could 
not maintain his action against C. 


XCEPTIONS to the Court of Common Pleas. The 
opinion states the facts. ’ 


Truumeuast, J. This is an action of the case in 
trover for the recovery of damages for the wrongful 
conversion of a hive of bees, together with the honey 
and honey-comb, belonging, as is alleged, to the plain- 
tiff. Thecase was originally brought and tried in the 
Justice Court of the town of Westerly, from whence it 
was carried by appeal to the Court of Common Pleas. 
In the Court of Common Pleas jury trial was waived, 
aud it was tried to the court upon the law and the 
facts. It comes here by bill of exceptions, the only 
exception taken being the ruling of the court that 
upon the facts which appeared in evidence, the plain- 
tiff was not entitled to recover. Said facts are incor- 
porated in the bill of exceptions, and are a part of the 
record of the proceedings. They are substantially as 
follows, namely: In May, 1881, the plaintiff placed a 
smali pine box called a bee-hive in the crotch of a tree 
in the woods, on land of Samuel Green, in the 
town of Hopkinton. It remained in this position until 
about the Ist of September, 1883, when the defendant 
went upon the premises and took and carried away 
the hive, together with a swarm of bees that was in it; 
also the honey and honey-comb, and appropriated the 
same to his own use. The plaintiff had visited the 
hive about twice a year while it remained in its posi- 
tion, for the purpose of ascertaining whether any bees 
were init or had been. He had found none. The 
plaintiff never had any express permission or license 
from the owner of the land to place or keep his hive 
in said tree. 

The defendant never had any express permission or 
license from the owner of the land to come upon it 
and take and carry away said property. Said hive 
was at some distance from any house, and no person 





knew where said bees came from into said hive, al- 
though a number of people kept bees in said town. 
There was evidence that for several years signs had 
been posted up by said Green on his premises forbid- 
ding all persons from trespassing thereon, and that . 
one of said signs was within twenty rods of said line; 
but the plaintiff testified that he uever saw any of 
them, and that he never had any notice to keep off said 
premises. Thedefendant split open said hive, took 
out its contents, and then nailed it together again, 
and replaced it in said tree in as good condition as it 
was before he took it away. The defendant testified 
that he knew the owner of said land had forbidden all 
persons from trespassing thereon, but that said owner 
had told him that he did not put up said notice to 
keep off his neighbors, and had given him permission 
to go upon said land. Demand was made upon de- 
fendant in due form before the commencement of 
suit. After the suit was commenced the defendant 
turned over to said Green what then remained in his 
hands of said bees and honey-comb. The value of the 
property taken was variously estimated at from $2.50 
to $10. Upon said facts the court ruled that the 
plaintiff was not entitled to recover, and rendered 
judgment for the defendant for his costs, to which 
ruling the plaintiff duly excepted. 

The only question therefore is whether said ruling 
was correct. 

The plaintiff claims that he hived the bees, and that 
he thereby acquired at least a qualified property in 
them, notwithstanding they were upon the land of 
another, which was sufficient to enable him to main- 
tain this action. Wedo not think the claim can be 
substantiated. The action is trover, and in order to 
recover the plaintiff must prove title, some title, in 
himself, coupled with possession, or the right of im- 
mediate possession. We do not think he has proved 
either. 

Bees are fere nature, and the only ownershipin them 
until reclaimed and hived is ratione soli. This quali- 
fied ownership however, although exceedingly preca- 
rious and of uncertain tenure, cannot be changed or 
terminated by the act of a mere trespasser. That is 
to say, the act of reducing a thing fere nature into 
possession, where title is thereby created, must not 
be wrongful. Andif such an act is effected by one 
who is at the moment a trespasser, no title to the 
property is created. Blades v. Higgs, 11 H. of L. 621. 
‘Property ratione soli,’’ said the lord chancellor in 
said case, ‘“‘is the common-law right which every 
owner of land has to kill and take all such animals 
fere nature as may from time to time be found on his 
land, and as soon as this right is exercised the animal 
so killed or caught becomes the absolute property of 
the owner of the soil.’”’ It was further held in the 
same case that such animals, when found, killed and 
taken by a mere trespasser, became also the property 
of the owner of the land, the same as if taken by him 
orhis servants. See Sutton v. Moody, Ld. Raym. 250; 
Earl of Lonsdale v. Rigg, 11 Exch. 654; Rigg v. 
Earl of Lonsdale, 1 H. & N. 923. 

We understand that the law in this country with re- 
gard to property in animals fere nature is substan- 
tially in accord with that of England, excepting, of 
course, all game laws and statutory regulations, which 
are now very numerous, upon this subject. See Jdo/ v. 
Jones, 2 Dev. 162. 

In support of the plaintiff's position in the case at bar 
he cites the following authorities, viz. : 1 Swift Dig. 169; 
2 Bl. Com. *393; 2 Kent Com. *350; 2 Inst. 1, 14,15; Mer- 
rils v. Goodwin, 1 Root, 209; Gillet v. Mason, 7 Johns. 
16, and Goff v. Kilts, 15 Wend. 550. 

All of these authorities in so far as they are perti- 
nent, omitting of course the citations from the civil 
law, which is not in force here, tend, in our judgment, 
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to support the defendant’s position rather than that 
of the plaintiff. 

The case of Merrils v. Goodwin, cited by the plaintiff, 
that a man’s finding bees in a tree standing upon 
another man’s land gives him no right either to the 
tree or the bees; and that a swarm of bees going from a 
hive, if they can be followed and identified, are not lost 
to the owner, but may bereclaimed. That is to say, a 
man may pursue his property of this sort even upon 
the land of another, and retake it; and this, although 
the owner might be liable for a trespass in so doing. 

Gillet v. Mason, 7 Johns. 16, cited by the plaintiff, 
also recognizes the doctrine of a qualified ownership 
in bees, ratione soli ; and while it decides that hiving 
or inclosing them gives property therein, and that he 
who first incloses them in a hive becomes their pro- 
prietor, yet itisclear from the general tenor of the 
case as from the note which follows it, that it ‘ must 
be understood with the restriction thata person could 
not come upon the land of another without his con- 
sent, for the purpose of taking bees, although unre- 
claimed.” 

The case of Goff v. Kilts, 15 Wend. 550, is clearly 
against the position taken by the plaintiff. It was 
trespass for taking and destroying a swarm of bees 
which was the property of the plaintiff, but which left 
the hive and flew off into atree on land of another. 
The owner however kept the bees in sight, followed 
them, and marked the tree in which they entered. 
The court held that the plaintiff's qualified property in 
the bees continued so long as he could keep them in 
sight, and possessed the power to pursue them, and 
that even though he might be liable for trespass in fol- 
lowing and retaking them upon the land of another, 
yet that the qualified property remained in him, and 
that no one else would be entitled to take them. With 
regard to obtaining the ownership in bees the court 
say: ‘‘According to the law of nature, where prior oc- 
cupancy alone gave right, the individual who first hived 
the swarm would be entitled to the property in it; 
but since the institution of civil society, and the regu- 
lation of the right of property by its positive laws, the 
forest,as well as the cultivated field, belongs exclusively 
to the owner, who has acquired a title to it under 
those laws.”’ ‘‘ Thenatural right tothe enjoyment of 
the sport of hunting and fowling wherever animals 
fere natwre could be found has given way in the pro- 
gress of society to the establishment of rights of prop- 
erty better defined and of amore durable character. 
Hence no one has aright to invade the inclosure of 
another for that purpose. He would be a trespasser, 
and as such liable for the game taken.’’ See also Fer- 
guson vy. Miller, 1 Cow. 243; Adams v. Burton, 43 Vt. 36, 
38, and Bennett Farm Law, 64. 

In the case at bar the plaintiff was a trespasser upon 
the land of Green from the beginning. He had no 
right to place the box or hive in the tree; and by plac- 
ing it there he acquired no title to the bees which sub- 
sequently occupied it or to the honey which they pro- 
duced. Neither is it material to the issue for us to in- 
quire whether the defendant, by taking the bees and 
honey away without previous permission from the 
owner of the land, was also a trespasser; for even ad- 
mitting that he was does not in any way aid the plain- 
tiff in this suit. The fact that A. commits a trespass 
upon land of B., and carries away some of his personal 
property, would hardly be considered a cause of ac- 
tion in favor of C. 

As to the point raised by defendant’s counsel that 
no exception can be taken to the judgment where the 
court below finds both as to the law and the facts, we 
have to say that we do not so construe the statute. It 
provides that “if such * * * party be aggrieved 


by any opinion, direction, ruling or judgment of the 
Court of Common Pleas on any matter of law raised 





by the pleadings or by an agreed statement of facts or 
apparent upon or brought upon the record by a bill of 
exceptions, shall be entitled to have such matter of 
law heard and decided by the Supreme Court,”’ ete. 
Pub. Stat. R. L, ch. 220, § 10. The ruling complained 
of in this case was made upon a certain state of facts, 
first found by the court below, which facts are brought 
upon the record by abill of exceptions. With regard 
to the finding of those facts we have nothing to do; 
but with regard to the law applicable to that state of 
facts we have to do upon proceedings of this sort. See 
Providence Co. Sav. Bank v. Phalen, 12 R. I. 495; 
Providence Gas Burner Co. v. Barney, 14 id. 18: 
Kenney v. Sweeney, id. 581. 
Exceptions overruled. 


—_————_@—_— 


CREDITORS BILL— EXECUTION RETURNED 
NULLA BONA—TRUST—LIMITATION—LA CHES. 
MAINE SUPREME JUDICIAL COURT. 
AUGUST 16, 1885 


BAXTER V. MOSEs. 

When an attempt is made by a process in equity to reach 
equitable interests, choses in action or the avails of prop- 
erty fraudulently conveyed for the payment of a debt, 
the bill should allege that execution had been taken out 
on a judgment for such debt against the debtor, and nulla 
bona returned thereon. 

The officer’s return on the execution is the only sufficient evi- 
dence that the debt cannot be collected by process at 
law. 

No equlty jurisdiction, however enlarged, takes upon itself 
the collection of legal debts before legal remedies are ex- 
hausted. 

The property of a corporation is a trust fund for the pay- 
ment of debts, and the directors hold the same under an 
implied or constructive trust for that purpose. 

One who is not an actual trustee, but upon whom that char- 
ter is forced by acourt of equity for the purpose of a 
remedy, may avail himself of the statute of limitations. 


Rk. P. Tapley, for plaintiff. 
Frye, Cotton & White and William L. Putnam, for 
defendants. 


Prerters, C. J. This is a creditor's bill to collect cer- 
tain debts, principally judgments, which are due from 
the Androscoggin Railroad Company, and is before us 
on demurrer. 

It is not claimed that the bill is maintainable under 
part 10, section 6 of chapter 77 of the Revised Statutes. 
That provides a remedy for a single creditor, by an 
attachment in equity of some specific property with- 
out asking for a discovery under the bill. Chapman 
v. Publishing Co., 128 Mass. 478; Insurance Co. v. Ab- 
bott, 127 id. 558; Donnell v. Railroad, 73 Me. 567. 

This isa materially different bill, but one common 
to the practice of the courts of chancery. 

It is not an answer to this mode of remedy that 
another remedy exists by the means of the process of 
foreign attachment either of legal or equitable assets. 
Those remedies are partial and limited, while this is 
much more adequate and complete. 


in modern equity procedure, is expressly allowed by 
the statutes of our State. Rev. Stat., ch. 46, § 52. 
Either remedy does not exclude the other. 

The first objection urged by the respondents 
against the bill is a want of jurisdiction in the court 
to act, because the bill contains no allegation that an 
execution was taken out uponany judgment and nulla 
bona returned thereon. This defense must prevail, 
and for the reason stated by Shepley, J., in Webster v. 


Besides, the , 
present form of proceeding, although always existing ~ 
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Clark, 25 Me. 313, who says: “‘ Courts of equity are not 
tribunals for the collection of debts: and yet they af- 
ford their aid to enable creditors to obtain payment, 
when their legal remedies have proved to be inade- 
quate. It is only by the exhibition of such facts as 
show that these have been exhausted that their juris- 
diction attaches. Hence it is that when an attempt is 
made by a process in equity to reach equitable inter- 
ests, choses in action, or the avails of property fraudu- 
lently conveyed, the bill should state that judgment 


_ has been cbtained, and that execution has been issued, 


| proceed after he has obtained his judgment.” 
- note the author explains: 


and that it has been returned -by an officer without 
satisfaction.”’ Such has certainly become the settled 
rule in this State. It has been unhesitatingly affirmed 
in a series of cases. Hartshorn v. Eames, 31 Me. 98; 
Dana v. Haskell, 41 id. 25; Dockray v. Mason, 48 id. 
178; Corey v. Greene, 51 id. 115; Griffin v. Nitcher, 57 
id. 270; Howe v. Whitney, 66 id. 17. 

Our decisions do not stand alone upon the question. 
The decided preponderance of authority is the same 
way. Mr. Bump, in his work on Fraudulent Convey- 
ances, at page 514, gleans the rule from all the cases of 
the country, and states it in these explicit terms: 
“The creditor’s right to relief in such case depends 
upon the fact of his having exhausted his legal reme- 
dies without being able to obtain satisfaction. The 
best and the only evidence of this is the actual return 
of an execution unsatisfied. The creditor must ob- 
tain judgment, issue an execution, and procure a re- 
turn in nulla bona before he can file a bill ln equity to 
obtain satisfaction out of the property of the debtor, 
which cannot be reached at law.’’ In Pom. Eq. Jur., 
§ 1415, it is said: ‘‘ The general rule is that a judgment 
must be obtained, and certain steps taken toward en- 
forcing or perfecting such judgment before a party is 
entitled to institute a suit of this character. In this 
there is a uniformity of opinion, but the difficulty 
frises in determining exactly how far a plaintiff should 
Ina 
“Much of the conflict 
doubtless arises from the effect judgments and writs 
of execution have in different States. The rule seems 
to be sustained by the weight of authority that before 
a creditor's suit can be brought to reach choses in ac- 
tion and personal property in such a shape or form, 
under such conditions that no levy can be made at law, 
execution must have been issued, and a return nulla 
bona made.’’ The cases show that in those States where 
a judgment is itself a lien upon land an execution need 
not issue. In such case equity will proceed to make 
the lien effectual. Among the cases sustaining the 
rule as promulgated in our State are the following: 
Tappan v. Evans, 11 N. H. 311; Smith v. Millett, 12 
R. I. 59; Adee v. Bigler, 81 N. Y. 349; Adsit v. Butler, 
87 id. 585. See also id. 637: Suydam v. Insurance Co., 
51 Penn. St. 394: Dormneil v.. Ward, 108 Il. 216; 
Brown v. Bank, 31 Miss. 454; Scott v. Ware, 64 Ala. 
174. 

The rule has been sustained by the Federal Supreme 
Court in several cases, and in too strong terms to sup- 
pose that it can be considered as reversed by that 
court by the observations of Mr. Justice Strong in re- 
lation to it, in the case of Case v. Beauregard, 101 U.S. 
688, a case cited for the complainant. See Jones v. 
Green, 1 Wall. 330; Taylor v. Bowker, 111 U. 8. 110. 

We think that outside of the authorities the rule is 
areasonable one. It should not be in the power of a 


. ereditor to institute such an extraordinary remedy 
‘ against his debtor for no other reason than that his 


debt is overdue. A debtor may be able to relieve him- 
self from threatening insolvency by the time an exe- 
cution is obtained and demanded of him. 

His inability or unwillingness to pay should be estab- 











lished by some certain rule. What more reasonable 


one could be devised than that there shall be a judg- 
ment, an execution, and a return of nulla bona? And 
to remove all uncertainty the official return is conclu- 
sive evidence that the creditor has exhausted all legal 
remedy without succeeding in collecting his debt. It 
is a beneficent rule for both parties. 

The counsel for complainant contends that the de- 
murrer admits the insolvency, and that the admission 
obviates the necessity of a return of nulla bona. The 
official return being the only sufficient evidence that 
the debt cannot be legally collected, the demurrer is 
not a waiver of a right to ask for a production of such 
evidence. It complains of the insufficiency of the bill 
because it does not allege that such evidence exists. 

It is contended for the complainant that the rule 
held to in the cases in this State, before cited, was 
adopted when we had quite limited powers of chan- 
cery, and that with our equitable jurisdiction en- 
larged, as it now is, the rule should be different. No 
such excuse was ever given for the rulein its early 
days. No chancery jurisdiction, however enlarged, 
takes upon itself the collection of legal debts before 
legal remedies are exhausted. 

Nor is there force to our minds in the distinction 
seen by counsel, that in our own cases referred to be- 
fore the bill complained against the principal debtor 
together with some third party, while the present bill 
complains against the debtor only. The distinction 
does not appear to have been before taken. Many of 
the cases where areturn of nwla bona was required 
were against debtors alone, and one of the New York 
cases, before cited, involved the insolvency of a corpo- 
ration very much as this case does. There is more 
reason for an application of the rule to the debtor 
than to parties associated in bill with him. It is es- 
pecially for his protection that the rule exists. It is 
his business that the creditor’s bill usually winds up. 
The forms of creditors’ bills in the books are of both 
descriptions, and the rule is the same. 

It does not vary the case that the statute allows the 
remedy pursued in this case to a ‘“‘ judgment creditor.” 
See Rev. Stat., ch. 46, §52. It means a judgment cred- 
itor who has first exhausted all legal remedy. The 
original act of 1848, from which the present pro- 
vision came by revision, but not by legislative al- 
teration, virtually declared (see ch. 64, L. 1848) what 
was at first expressed is now implied. The change in 
words was to condense the enactment into a more con- 
cise expression. There has been no attempt to change 
the policy of the law, so long understood and adhered 
to. This view of our statutory provision was taken in 
the case of Zaylor v. Bowker, 111 U. S. 110. 

No doubt there may be exceptions to the rule re- 
quiring a return of nulla bona. Where the common- 
law means cannot for exceptional causes be made to 
apply, there are cases which decide that equity may 
do what the law would do if it could apply. Wiggin 
v. Heywood, 118 Mass. 514; Merchants’ Bank v. Paine, 
13 R. I. 592. But we have no opinion toexpress upon 
any exceptional and hypothetical case at this time. 
Here there were judgments for many years existing, 
and no excuse is suggested or appears why further 
steps were not taken to enforce them. 

Another question is whether the statute of limita- 
tions applies. This defense may be taken on demur- 
rer where the bill on its face shows its application. 
Mooers v. Railroad, 58 Me. 279; Story Eq. Pl., §§ 484, 
751. 

Although the doctrine of equitable limitation lacks 
somewhat in definiteness, adapting itself as itedoes a 
good deal to circumstances, still it is well settled, that 
upon legal titles and legal demands courts of equity 
adopt and apply statutes of limitation,acting upon them 
by analogy to the law. This rule applies to most 
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questions in equity. It does not generally apply in 
cases of express trust. It may however apply in cases 
arising out of express trusts, where the trust has been 
repudiated by the trustee, and he assumes a position 
of hostility to it. Besides applying the legal doctrine 
of limitations, equity has a favorite doctrine of its 
own, which allows a defense to be based on a mere 
lapse of time and the staleness of a claim, denomi- 
nated laches, if the delay has been of a passive charac- 
ter, and acquiescence under other circumstances. The 
defense of laches or acquiescence is independent of 
the statutory rules of limitation, and where no stat- 
ute directly governs the case,may be founded on a de- 
lay either longer or shorter than the statutory period. 
And so the defendants in the present case set up both 
the legal and the equitable defense. Story Eq. Jur., 
§ 1520 et seq. 

Before making an application of these principles to 
the case at bar, it is necessary to know just what facts 
are alleged. Opposite counsel widely differ as to the 
meaning of the bill. The bill seems to be in some re- 
spects uncertain and contradictory. 

The complainant’s counsel insists that the bill makes 
the officers of the company official, and not individual 
defendants, and that it is really a proceeding against 
the corporation only. There could be such a bill, that 
is, one against the corporation only, making the offi- 
cers of the corporation parties only for the purpose of 
obtaining from them a discovery. Such a practice, al- 
though anomalous and never much encouraged, grew 
up at an early period when a person interested in a 
cause was incompetent to testify. Story Eq. Jur., § 
1501; Story Eq. Pl., § 235; 1 Dan. Ch. 179. But relief 
should not be prayed for in the bill, andif it is de- 
murrer lies. Not general demurrer however. The de- 
fendant should answer as to the discovery, and demur 
as to the relief. But after a general demurrer is over- 
ruled, the defendant may demur ore tenus to the 
prayer for relief, as there is no other way of properly 
removing the inconsistency from the bill. Many vy. 
Beekman Iron Co., 9 Paige, 188; Wright v. Dame, 1 
Metc. 237. But we do notsee how it is possible to 
avoid the conclusion that the officers are made per- 
sonal parties to this bill. They are charged with mal- 
versation in the company’s affairs, and the bill asks 
for special relief against them for money and property 
alleged to be in their hands. 

If it were a bill against the company only, charging 
that the company now has assets in its hands, or what 
would be the same thing, assets held by agents for the 
company, it is evident enough that the statute would 
not bea bar. The complainant has debts, and is enti- 
tled to collect them if the company has property. And 
a lien established upon any property of the company 
attaches to the property although in its agents’ and 
servants’ hands, if held by them for the company. 

But it is altogether another and different thing to 
charge that the company did have funds or assets 
some ten or fifteen years ago, which at that time were 
wrongfully converted by its agentsto their own use. 
A bill against the company for such acts of its officers 
would be valueless to creditors unless the officers are 
made personally and individually parties thereto. A 
judgment against the company would not bea judg- 
ment against them. It is notan in rem judgment that 
is obtainable. And here again we are at a loss to 
know exactly what the bill means. It alleges fraud, 
but does not recite whether it was practiced by the 
officers upon the company or creditors. Italleges con- 
version, but does not intimate whether assented to by 
the company or not. The complainant does not narrate 
his grievance frankly. There is a hidden meaning. 

It is sought to reach funds which the officers of the 
company actually received from or for the company 
and converted into their own use in 1871. We think the 








complainant’s claim against the officers is barred by 
the statute of limitations, and also by his laches; or 
if it is possible that the statute would not begin to run 
until a return of nulla bona, then by his laches in the 
long delay before obtaining a return of nulla bona and 
prosecuting this suit. The bill was commenced in 
1881. All ofthe judgments produced were recovered 
as early as 1866, except one, recovered in 1879, and that 
was merely the renewal of another judgment recovered 
in 1867, a fact upon our own records of which we can 
take judicial notice. Of course there may be causes 
or excuses preventing the operation of the statute. 
None are suggested or appear here. 

There is no doubt that the property of a corporation 
is a trust fund pledged to the payment of its debts, 
and that directors hold the same under an implied or 
constructive trust for the benefit of creditors. It is 
not an express trust—nota purely equitable trust— 
not such a trust as exists between the directors and 
the company (and even that relation is perhaps not a 
trust in astrict technical sense)—it is a trust sub modo 
— in some respects analogous to a trust— something 
which the law for equitable purposes construes to bea 
trust. It is a charge on property rather than any 
right or interest in it. There is no contract obliga- 
tion, no direct privity, between stockholders and 
the creditors of the company. See Perry Trusts (3d 
ed.), § 166. It is an equitable lien to aid in the enforce- 
ment of a legal right—to aid in collecting a debt. 
Story says (Eq. Jur., § 1252): *‘ Perhaps to this same 
head of implied trusts upon presumed intention, 
although it might well be deemed to fall under the 
head of constructive trusts by operation of law, 
we may refer that class of cases where the stock and 
other property of the private corporations is deemeda 
trust fund for the payment of the debts of the corpo- 
ration.’”’ Mr. Thompson, a writer on the liability of 
directors of corporations, says: ‘‘The directors of a° 
corporation are not trustees for its creditors in the 
same sense in which an agent is the trustee of his prin- 
cipal. In this sense they are the trustees of the share- 
holders, who have elected them toact as such, and not 
trustees of strangers to the shareholders.” 6 South. 
Law Rev. (N. 8.) 403. 

In Poole’s case, 9 Ch. Div. 322, Jessel, M. R., says the 
same thing. In Pom. Eq. Jur., § 1047, the directors’ 
liability to creditors of the company is classified with 
constructive trusts, although the author doubts the 
propriety of calling it as much of a trust as even that. 
Pom. Eq. Jur., § 1044 et seq. 

Constructive trusts, and all trusts save purely equita- 
ble or express trusts, are in equity subject to the 
statute of limitations. Wood Lim., § 58, and cases in 
note. It is there said: ‘‘ With respect to the opera- 
tion of the statute of limitations upon cases of trust in 
equity the distinction is, if the trust be constituted by 
act of the parties, the possession of the trustee is the 
possession of the cestui que trust, and no length of 
such possession will bar; but if a party is to be consti- 
tuted a trustee by the decree of a court of equity, 
founded on fraud or the like, his possession is adverse, 
and the statute of limitations will run from the time 
that the circumstances of the fraud were discovered.” 
Again, the author (§ 215) expresses the same proposi- 
tion in these other words: ‘‘ One who is not actually a 
trustee, but upon whom that character is forced by a 
court of equity only for the purpose of a remedy, may 
avail himself of the statute.”” The doctrine could not 


be more satisfactorily stated. The authorities support 
this principle with great unanimity. A few only need be 
cited, those more especially of the class of construct- 
ive trust cases, to which the present case belongs. 
Baker v. Bank, 9 Metc. 182; Peabody v. Flint, 6 Allen, 
52; Farnam v. Brooks, 9 Pick. 212; Kane v. Blood- 
good, 7 Johns. Ch. 90; Stringer’s case, 4 Ch. App. 475; 
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Inre Alexandra Palace Co., 21 Ch. Div. 149; Carrol v. 
Green, 92 U. S. 509. 

It is not inferable from the bill that the acts of the 
directors in 1871 were of a character such as to consti- 
tute a breach of trust, existing between them and the 
company which would not be barred by the statute. 
Bat if it were so, it is not perceived that it would 
make the creditor’s claim better. The acts might be 
without the statute as to the company, and within it 
as to creditors. The right of the one is distinct from 
the right of the other and independent of it. Direc- 
tors may be liable to creditors without any liability to 
the company or its stockholders. Wedvo not see how 
the creditor’s claim is enlarged or lessened by any 
claim of the company against the stockholders. They 
are not the same. Sheldon Subrogation, and cases; 
Smith v. Hurd, 12 Mete. 371; Hersey v. Veazie, 24 Me. 
9; Smith v. Poor, 40 id. 415. It may be otherwise un- 
der the English statutes providing for winding up the 
business of public companies, under which the liquida- 
tor represents shareholders and creditors alike. In re 
National Funds Assurance Co.,10 Ch. Div. 119; Flit- 
croft’s case, 21 id. 519. But under our practice the 
remedy is nothing more than an assistant and collat- 
eral proceeding in equity employed by a creditor to 
collect a legal debt. 

Although there is serious question as to the mean- 
ing of the bill, so far as bearing upon the question of 
laches or limitation, there can be no doubt upon the 
first point discussed by us, and therefore the conclu- 
aion must be 

Demurrer sustained. 

Walter, Libby, Emery, Foster and Haskell, JJ., con- 

curred. 





COMMON CARRIER—BILLS OF LADING FRAUDU- 
© LENTLY ISSUED BY AGENT—ESTOPPEL. 
PENNSYLVANIA SUPREME COURT, OCTOBER 5, 1885. 
Brooke v. New York, LAKE ERIE AND WESTERN 
RAILROAD Co. 


A railroad company employed A., at astation in New York 
State, to act as shipping clerk, and duly authorized him 
to issue bills of lading for goods delivered to the company 
for shipment. B., in Philadelphia, received from said 
station, through C., consignments of barley, from time 
to time, and made advances to C. on the barley by ac- 
cepting drafts sent by C. accompanied by bills of lading 
issued by A. for the railroad company. A., with the con- 
nivance of C., issued a fictitious bill of lading for a car of 
barley never delivered to the company, and C. sent the 
same, with a draft to B., who accepted the draft, on faith 
of said bill, and paid it at maturity. Upon the failure of 
the barley to arrive B. brought suit against the company 
for his loss. Held, that defendant was estopped to deny 
the validity of the bill of lading. The fact that no author- 
ity was given A. to issue bills of lading without receiving 
the goods mentioned therein, was immaterial.* 

RROR to Common Pleas, No. 2, of Philadelphia 
county. 

Case to recover for the loss sustained by plaintiffs 
owing to the issuing by P. J. Weiss, defendant’s ship- 
ping clerk at Batavia, N. Y., of a false bill of lading 
and conspiring with F. C. Williams, the shipper, to 
forward the same to plaintiffs with a draft which 
plaintiffs accepted and paid on the strength of the bill 
of lading. 

In addition to the facts as set out in the opinion, the 
case stated contained the following provisions: “ That 
while P. J. Weiss, the shipping clerk of the defend- 
ant, was duly authorized to issue bills of lading for 


* Contra, Balt., etc., R. Co. v. Wilkens, 22 Am, Rep. 26. 








goods actually received, he had no authority whatever 
to issue such bills of lading without receiving the 
goodstherein mentioned * * *,” “It is agreed that 
all the statutes and decisions of the courts of the 
State of New York shall form part of this case stated 
* * * 

If the court found for plaintiffs the verdict was to 
be for $300.39, with interest. After argument the 
court entered judgment for the defendant, where- 
upon the plaintiffs took this writ alleging said action 
of the court. 


William C. Hannis, for plaintiffs in error. 


J. Rodman Paul, A. Sidney Biddle and George W. 
Biddle, for defendant in error. 


Srerrett, J. The facts upon which the judgment 
of the court below is based are a)l embodied in the case 
stated, and therefore it is uunecessary to repeat them. 
In substance however the controlling facts are these. 
Defendant is a common carrier corporation, and at 
one of its stations in the State of New York, had in 
its employ P. J. Weiss, as shipping clerk, duly au- 
thorized to issue bills of lading for goods delivered to 
the company for shipment over its line. Plaintiffs, as 
commission merchants in Philadelphia, received over 
defendant’s road, from F. C. Williams, of Batavia, N. 
Y., several consignments of barley on which, from 
time to time, they made advances, by accepting and 
paying drafts drawn on them by the consignor and at- 
tached to the bills of lading signed by Weiss for and 
on behalf of defendant. All the bills of lading, ex- 
cept one, represented actual consignments of barley; 
but that one was fictitious, having been fraudulently 
issued by Weiss and delivered to Williams for a car- 
load of barley never delivered to defendant nor 
shipped to plaintiffs. These facts were, of course, well 
known to both Weiss and Williams, who conspired to 
commit the fraud of which plaintiffs were wholly 
ignorant. Williams made a draft on plaintiffs and at- 
tached it to the fraudulent bill of lading. The draft 
was duly presented, ard on the faith of the bill of 
lading, was paid by plaintiffs; but of course the pre- 
tended car-load of barley never arrived. Plaintiffs, 
who thus became the innocent victims of the fraud to 
the extent of several hundred dollars, claim that de- 
fendant, through whose shipping agent they were de- 
frauded, should make good the loss. 

The claim appears to be both reasonable and just; 
and notwithstanding the authorities cited in support 
of the opposite view, we are satisfied it isso. Under 
the circumstances cited in the case stated, defendant 
is estopped from denying what its accredited shipping 
agent asserted in the bill of lading by which plaintiffs, 
without auy fault on their part, were misled to their 
injury. 

A question has been raised as to whether, upon the 
facts presented, the law of this State or that of New 
York should govern in determining defendant’s liabil- 
ity. Weare not prepared to admit there is any ma- 
terial difference between the laws of the two States, 
applicable to the case, but if there is, we think it very 
clear that the law of New York must control, for the 
reason that the transaction took place in that State. 
It is well settled that whatever concerns the rights of 
parties, especially in matters of contract, is governed 
by the /ex loci contractus, while the remedy, including 
whatever relates to the limitations of actions, etc., 
must be determined by the lex fori. 4 Minor Inst. 
509, 740; Bulger v. Roche, 11 Pick. 36. It is said in the 
last case, ‘‘the authorities, both from the civil and 
common law, concur in fixing the rule that the nature, 
validity and construction of contracts are to be deter- 
mined by the law of the place where the contract is 
made; and all remedies for enforcing such contracts 
are regulated by the law of the place where such 
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remedies are pursued.’’ Applying that as the correct 
principle; the present case is virtually ruled by Armour 
v. Michigan Cent. R. Co., 65 N. Y. 111; 8S. C., 22 Am. 
Rep. 603. The facts of that case, as stated in the 
opinion of the court, are not distinguishable in prin- 
ciple from those of the case before us. Defendant 
company’s shipping clerk knowing it had not received 
from or on account of Michaels any lard whatever, 
issued and delivered to him certain bills of lading 
which were attached by Michaels to his drafts on 
plaintiffs, who ‘‘ upon the faith that defendant had re- 
ceived and would transport to the places specified in 
the respective bills, the lard therein described to be in 
its possession, paid the sums specified in the respect- 
ive drafts at the time and in the order in which they 
were presented; and thus the question comes up 
whether the defendant is not estopped from setting 
upas a defense to this action that its statements 
kuown by its agents at the time of making them, to 
be untrue, were in fact false, and that no lard what- 
ever was received by the railroad company for or on 
account of Michaels. The true answer to this ques- 
tion is not involved in doubt. The well-recognized 
principle that a party who, by his admissions, has in- 
duced athird party to act ina particular manner, is 
not permitted to deny the truth of his admission, if 
the consequence would be to work an injury to such 
third party, applies to and governs this case.’’ Again, 
in another portion of the opinion, it is said: ‘Street 
having power to issue bills direct to consignees for 
goods actually in the possession of defendant, and the 
present bills being in no way distinguishable in form 
from those which were usually employed, he must, as 
to the plaintiff's acting in good faith, be considered as 
having the necessary authority. * * * The repre- 
sentations in the bills were made to any one who, in 
the course of business, might think fit to make ad- 
vances on the faith of them. There is thus present 
every element necessary to constitute a case of estop- 
pel in pais, a representation made with the knowledge 
that it might be acted on, and subsequent action upon 
the faith of it to such an extent that it would injure 
the plaintiffs if the representation was not made 
good.” The language thus employed in that case may 
very appropriately be applied to the present one. 

The same principle is recognized in Coventry 
v. Great Eustern Ry. Co., L. R., 11 Q. B. Div. 
%76, the facts of which were briefly these: The 
railroad company received a consignment of wheat, 
and issued therefor a delivery order which came into 
the hands of B., who obtained advances thereon from 
plaintiffs. Shortly afterward the company issued a 
second delivery order in respect of the same consign- 
ment of wheat. The two orders were different, and 
such as might be reasonably supposed to relate to dis- 
tinct consignments. On the second order B. obtained 
further advances from plaintiffs, who were under the 
belief that the delivery orders related to distinct con- 
signments. B. having afterward become insolvent, it 
was held that the company was estopped by the neg- 
ligence of its agent from showing that the two deliv- 
ery orders related only to one consignment, and that 
it was liable to compensate plaintiffs for the loss sus- 
tained by them through their advances to B. 

It is contended that inasmuch as no authority, real 
or apparent, to issue bills of lading without receiving 
the goods mentioned therein had actually been given 
by the railroad company to Weiss, it was not in any 
manner responsible for his unauthorized act, even as 
to innocent third parties who were misled and injured 
thereby. We cannot assent to this proposition. As 
between principal and third parties, the true limit of 
the agent’s authority to bind the former is the appar- 
ent authority with which the agent is invested ; but as 
between the principal and the agent, the true limit is 





the express authority of instruction given to the agent. 
Evans Agency, 594, 606; Adams Eapress Co. v. 
Schlessinger, 75 Penn. St. 246. The principal is bound 
by all the acts of his agent within the scope of the au- 
thority which he held him out to the world to possess, 
notwithstanding the agent acted contrary to in- 
structions; and this is expressly the case with officers 
and agents of corporations. Since a corporation acts 
only through agents, it is bound by its agent’s con- 
tracts when made ostensibly within the range of their 
office. One who authorizes another to act for him in 
a certain class of contracts undertakes for the absence 
of fraud in the agent acting within the scope of his au- 
thority. Whart. Cont., §§ 96, 130, 269. The authority 
of an agent to act for and bind his principal will be 
implied from the accustomed performance by the 
agent of acts of the same general character for the 
principal with his knowledge and consent. Evans 
Agency, 193, note. These elementary principles are 
founded on the doctrine that where one of two per- 
sons must suffer by the act of a third person,he who has 
held that person out as worthy of trust and confidence, 
and as having authority in that matter, should be 
bound by it. Evans Agency, 591. It is conceded in 
this case that the company did not authorize the issu- 
ance of bills of lading without receipt of the goods, 
but it puts Weiss in its place to do that class of acts, 
and it should be answerable for the manner in which 
he conducted himself within the range of his agency. 
Public policy, as well as the ultimate good of cor- 
porations themselves, requires that this should be the 
rule. 

Judgment reversed, and judgment, on the case 
stated, in favor of plaintiffs for $300.39, with interest 
from May 31, 1881, and costs. 


——@ 


NEW YORK COURT OF APPEALS ABSTRACT. 


EXECUTOR AND ADMINISTRATOR—CONTRACT—PARTY 
IN INTEREST—CODE OF PRoc., §$ 449, 1814.--Upon new 
contracts made by an executor or administrator, and 
never existing in favor of the decedent, but growing 
out of the contracts and dealing of the former alone, 
the action is properly brought in the name of the in- 
dividual, anda debt against the decedent cannot be 
made the subject of a counter-claim. It must be paid 
in the ordinary oourse of administration, and can 
gain no preference, as it is entitled to none. Plaintiff 
as executrix of her husband, sold upon credit to de- 
fendant property which defendant had sold to her 
husband, and for which he held his note. In an ace 
tion against defendant to recover the purchase-price, 
held that he could not use his demand on the unpaid 
note as an offset. Zhompson v. Whitmarsh. Opinion 
by Finch, J. 

[Decided Oct. 6, 1885.] 


NEGOTIABLE INSTRUMENT — PROMISSORY NOTE— 
SIGNING IN {BLANK — LIABILITY OF INDORSER FOR 
UNAUTHORIZED INSERTION — COLLECTION AGENCY— 
LIABILITY FOR NEGLIGENCE OF ITS ATTORNEYS.—One 
who signs and delivers a note in blank will be deemed 
to have authorized the party to whom it is deiivered 
to fillin the blanks in respects essential to the com- 
pletness of the note as a note. Thus the date, the 
amount, the name of the payee and the place of pay- 
ment may be inserted in their proper blanks. But 
this does not authorize the holder to crowd into the 
body of the notea stipulation in no manner essential 
or necessary to the note as a completed instrument, as 
that from and after its maturity it shall bear a greater 
rate of interest than the normal rate allowed by law; 
and an accommodation indorser would be released 
from liability on a note by such an unauthorized in- 
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sertion. The general doctrine appears to be that one 
who signs and delivers a note in blank, to be used as a 
security, authorizes the holder to fill the blanks in re- 
spects essential to the completness of the note asa 
note. The transaction implies that the indorser meant 
to become liable as such upon a completed and per- 
fected note, andso far as the same is, at the time of 
his signature, an incomplete and imperfect instru- 
ment, he must be held to have authorized the filling 
of such blanks by the agent intrusted with the note 
for use. The date, the amount, the name of the 
payee, and place of payment may be inserted in their 
appropriate blanks. Page v. Morrell, 3 Keyes, 117; 
Vanduzer v. Howe, 21 N. Y. 5381; Kitchen v. Place, 41 
Barb. 465; Angle v. N, W. Ins. Co., 92 U. 8. 339. But 
in all the cases cited there was a blank so left in the 
body of the note as to indicate to the eye of the in- 
dorser, when it left his hand, that something needed 
to be supplied which was necessary to be inserted to 
make the instrument operate as the note for which it 
was intended. The form of the note in question as 
signed by the indorsers gave no indication that it was 
to draw interest at all, and left no blank for that pur- 
pose. Au agency holding itself out asa _ professional 
expert in the collection of claims, and undertaking to 
make collections in all parts of the country through 
local agents and attorneys, is responsible for the neg- 
ligence of its attorneys to whom it intrusts such 
claims. Bradstreet v. Everson,72 Penn. St. 124. Where 
there is evidence both ways as to the negligence or 
want of proper skill and diligence on the part of such 
attorney in securing a claim intrusted to him through 
the agency, a question of fact: is raised which the de- 
fendant is entitled to have submitted to the jury. 
Wyerhauser v. Dun. Opinion by Finch, J. 

[Decided Oct. 6, 1885.] 


STATUTE OF LIMITATIONS—CLAIM AGAINST STATE— 
Const., ART. 7, § 14—ACKNOWLEDGMENT OF LIABIL- 
iry.—When the State, to a just claim, has no better or 
other defense than the statute of limitations, it should 
at least, both upon the law and the facts, establish 
that defense with reasonable clearness and certainty. 
In August, 1873, plaintiff entered into two contracts 
with the State for work upon the Erie canal, and de- 
posited two sums of money as security for the perform- 
ance of the contracts, under chapter 766 of the laws of 
1873. That act provided that ‘‘upon the entering into 
said contract the bonds or stocks or money required 
by the commissioners as security for the entering into 
said contract, together with such additional securities 
as they may require, may be held as security for the 
completion of the work, and shall be deposited with 
the treasurer as a special trust, to be returned by him 
to the contractor with such further sums as he may 
have realized for the use thereof, when the commis- 
sioner in charge and the State engineer shall certify 
that the contractor has fully completed his contract, 
and that the State has no further claim upon such 
funds.’’ After plaintiff's claim became due, section 
14 of article 7 of the Constitution was adopted, and 
read as follows: ‘Neither the Legislature, canal 
board, canal appraisers, nor any person or persons 
acting in behalf of the State shall audit, allow or pay 
any claim which as between citizensof the State 
would be barred by lapse of time. The limitation of 
existing claims shall begin to run from the adoption of 
this section; but this provision shall notbe construed 
to revive claims already barred by existing statutes, 
nor to repeal any statute fixing the time within which 
claims shall be presented or allowed, nor shall it ex- 
tend to any claims duly presented within the time al- 
lowed by law and prosecuted with due diligence from 
the time of such presentment."’ Inan action to re- 
cover the sums above specified, it appeared on the trial 











that plaintiff had performed his contract prior to 
August 1, 1874; and that no claim was filed against the 
State until May 13, 1882. It also appeared that prior 
to August 10, 1874, the State treasurer had deposited 
said money in a bank which subsequently became in- 
solvent, and the money lost. The Legislatures of 1876 
and 1878 provided for the refunding to the contractors 
of the moneys deposited with the State treasurer; and 
in pursuance of said acts plaintiff applied to the State 
treasurer for his certificate, which was refused. Ih 
1881 the Legislature passed a similar statute, but the 
governor vetoed the bill after which the plaintiff filed 
his claim with the board of audit from which it was 
transferred to the board of claims, when he failed be- 
cause his claim had not been “duly presented within 
the time allowed by law and prosecuted with due dili- 
gence.’ Held, that he was entitled to recover. The 
claim never became stale; was not allowed to sleep for 
any considerable time; was constantly pressed upon 
the attention of the State government in some way, 
and thus came to the attention of every body of men 
and every State officer that had any possible relation 
to it; and hence it never came under the condemna- 
tion of the constitutional provision above referred to. 
Held further, that by the acts of 1876 and 1878, the 
State thereby recognized unqualified its liability for 


tbe money, and provided for its payment. Corkings 
v. State of New York. Opinion by Earl, J. 
[Decided Oct. 6, 1885.] 

MORTGAGE — COVENANT TO ‘‘ASSUME”’ IMPOSES A 


PERSONAL LIABILITY.— This action is based upon a 
clause ina deed of Hugh Tunney to the defendant 
which reads as follows: ‘This conveyance is made 
subject to two certain mortgages for $4,000 each, and 
which said party of the second part assumes with in- 
terest from the date hereof.’’ The defendant claims 
that the word ‘‘assumes”’ is not broad enough to im- 
pose a personal liability upon him to pay the mortgage 
in question. Ifithad been intended simply to pro- 
vide that he should take the land subject to the two 
mortgages, the further language in this clause, in 
which the word ‘‘assumes’”’ appears, would not have 
been necessary. Unless that word was used to impose 
a personal liability upon the defendant to pay, it was 
wholly unnecessary and serves no purpose and adds 
nothing to the force of the language used. A. rule of 
construction requires us to give force and effect, if 
possible, to all the language used. That word is fre- 
quently used in deeds to impose a liability to pay upon 
the grantee, and we believe it is generally understood 
among conveyancers to impose such liability. Such 
effect has been given to the word when so used in sev- 
eral well-considered cases in other States. Braman v, 
Dowse, 12 Cush. 227; Drury v. Tremont Imp. Co., 13 
Allen, 168; Locke v. Homer, 131 Mass. 93;8. C., 41 
Am. Rep. 199; Stout v. Folger, 34 Iowa, 71; Sparkman 
v. Gove, 44 N. J. Law, 252; S. C., 47 Am. Rep. 473. 
The word must therefore have the same meaning 
which it would have if the words ‘‘to pay” followed it. 
If not, what does it mean? Itis also claimed on the 
part of the defendant that as he assumed the mort- 
gage merely which contains no covenant to pay, he 
did not become liable to pay the bond, and therefore 
incurred no personal liability. This construction of 
the language used would also render the latter por- 
tion of the clause quoted entirely useless. In that 
event the defendant simply took the Jand subject to 
the mortgage and assumed nothing. In cases of this 
kind where the grantee has been made personally 
liable by an assumption of a mortgage upon the 
granted premises, the liability has generally been im- 
posed by an agreement or covenant to assume or pay 
the mortgage with no special reference to or designa- 
tion of the mortgage debt or the bond to which the 
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mortgage was collateral. Force must be given to the 
language used, and we think that it was the clear in- 
tention of the parties that the grantee should assume 
the payment of the mortgage debt, and not merely 
take the real estate subject to the mortgage. If the 
language does not mean that, what was its purpose 
and why was it used? We think, upon the evidence, 
that the defendant was bound by the clause in the 
deed quoted as if he had consciously and inten- 
tionally assented thereto. It is undoubtedly true that 
the clause was in the deed, and that he never espec- 
ially authorized its insertion therein. And it may be 
true that he never intended to be bound by such a 
clause. Butit appears that his father had general 
authority to deal in real estate inhis name. He could 
purchase real estate cumbered or unincumbered; he 
could take titles affected with conditions and con- 
tingencies, perfect or imperfect, and with covenants 
running therewith, which might bind the grantee; he 
could take deeds with or without covenants; he could 
purchase upon credit or pay cash; he could pay after 
deducting incumbrances which were permitted to re- 
main. It is quite common for the grantee of land to 
arrange a portion of the purchase-money by assuming 
an incumbrance, for which the grantor is liable. Such 
an assumption binds the grantee to pay no more than 
the purchase-price. The defendant in this case is 
bound, just as he would have been if the dealing in 
real estate had been for his benefit instead of his 
father. The business was done in his name; he was 
the ostensible principal, and it matters not that he 
permitted his father to reap the benefits thereof. It 
cannot be presumed that a principal would object that 
his agent, having general authority to purchase real 
estate for him should, as part of the purchase-price, 
assume the payment of mortgages upon such real es- 
tate. Itcannot be said therefore by the defendant 
that this clause of assumption was unauthorized by 
him, as he was bound by what his authorized agent 
did. Schley v. Fryer. Opinion by Earl, J. 


—_¢________. 


UNITED STATES SUPREME COURT AB- 
STRACT.* 


MARRIAGE—LIABILITY OF SEPARATE ESTATE—FAM- 
ILY SUPPLIES —— NOTE EXECUTED BY HUSBAND AS 
TRUSTEE—INTENTION TO BIND ESTATE — EVIDENCE.— 
Where groceries are supplied to a household in which 
a husband and wife and their children are living 
together, and promissory notes are given by the hus- 
band, describing himself as trustee for the wife, in 
payment fora part of the groceries so supplied, the 
wife’s separate estate cannot be held liable in equity 
for the balance of account due for such groceries, or 
forthe notes so given, without clear proof that she 
contracted the debt on her own behalf, or intended to 
bind herseparate estate therefor. Dodge v. Knowles. 
Opinion by Gray, J. 

(Decided April 13, 1885.] 


EQuITY—STATUTE OF LIMITATIONS—EXPRESS TRUST 
—REPUDIATION OF TRUST.—Notwithstanding the rule 
of equity that the statute of limitations does not 
run against an express trust, if there is a repudiation 
of the trust by the trustee, and aclaim made by him 
upon the property as his own, and such repudiation 
and claim brought directly to the notice of the bene- 
ficiary, the statute will begin to run from the time 
when the repudiation and claim came to the knowl- 
edge of the beneficiary. Gratz v. Prevost, 6 Wheat. 
481; Oliver v. Piatt, 3 How. 333; Badger v. Badger, 2 
Wall. 87; Kane v. Bloodgood, 7 Johns. Ch. 90; Bright 





*Appearing in 5 Sup. Ct. Rep. 





v. Legerton, 2 De G. F. & J. 606; Wedderburn v. Wed- 
derburn, 4 Mylne & C. 52; Merriam v. Hassam, 14 Al- 
len, 522; Attorney-General v. Federal Street Meeting- 
house, 3 Gray, 1; Williams v. First Presby. Soc., 1 
Ohio St. 478; Turner v. Smith, 11 Tex. 629. The rule 
applicable to cases of this kind has been declared by 
the Supreme Court of Alabama, in the case of Nettles 
v. Nettles, 67 Ala. 599, to be as follows: ‘‘It is true, 
asageneral rule, that when the relation of trustee 
and cestui que trust is uniformly admitted to exist, 
and there is no assertion of adverse claim or owner- 
ship by the trustee, lapse of time can constitute no 
bar to relief. But whenthe trust relation is repudi- 
ated, or time and long acquiescence have obscured the 
nature and character of the trust, or the acts of the 
parties or other circumstances give rise to presump- 
tions unfavorable to its continuance, in all such cases 
a’court of equity will refuse relief on the ground of 
lapse of time, and its inability{to do complete justice.’’ 
See also Goodwyn v. Baldwin, 59 Ala. 127; Philippi v. 
Philippi, 61 id. 41; Maury’s Adm'r v. Mason’s Adm’r, 
8 Port. 211; Landsdale v. Smith, 106 U. S. 391. It ap- 
pears from the bill that the present suit was not 
brought for more than twenty-three years after the 
claim of title to the alleged trust and partnership 
property was thus set up by the acts of Antonio, and 
after an acquiescence therein of Angelo during the 
residue of his life,a period of eighteen years. The 
longest period prescribed by the law of Alabama 
within which actions may be brought is twenty years. 
Code Ala. 1876, §§ 3223-3231, inclusive. And by the 
provision of section 3758, the same limitations apply 
to suits commenced by bill in equity. It is well set- 
tled by the decisions of the Supreme Court of Ala- 
bama, that even in the absence of a statute of limita- 
tions, if twenty years are allowed to elapse from the 
time at which proceedings could have been instituted 
for the settlement of a trust without the commence- 
ment of such proceedings, and there has been no re- 
cognition or admission within that period of the trust 
as continuing and undischarged, a presumption of set- 
tlement would arise operating as a positive bar. 
Rhodes v. Turner, 21 Ala. 210; Blackwell’s Adm’r v. 
Blackwell’s Distributees, 33 id. 57; Worley’s Adm’x 
v. High’s Adm’r, 40 id. 171; Ragland’s Ex’rs v. Mor- 
ton, 41 id. 344; Harrison v. Heflin, 54 id. 552; Greenlees 
v. Greenlees, 62 id. 333; McCarthy v. McCarthy, 74 id. 
546. Thesame general rule has been laid down by 
this and other courts as the settled law of equity ju- 
risprudence. Elmendorf v. Taylor, 10 Wheat. 152; 
Bowman v. Wathen, 1 How. 189; Wagner v. Baird, 7 
id. 234; Kane v. Bloodgood, 7 Johns. Ch. 90; Hovenden 
v. Lord Annesley,2 Schoales & L. 636; Marquis of 
Cholmondeley v. Clinton, 2 Jac. & W. 138. These au- 
thorities are pertinent and conclusive of the present 
case. We have been referred by counsel for appellant 
to section 2 of ordinance No. 5, adopted on Septem- 
ber 27, 1865, by the Alabama constitutional conven- 
tion, then assembled, which provided that ‘in com- 
puting the time necessary to create the bar of the 
statutes of limitation and non-claim, the time elaps- 
ing between the llth of January, 1861, and the pas- 
sage of this ordinance shall not be estimated;”’ and it 
is insisted, that after deducting the period mentioned, 
the defense of the staleness of the plaintiff's claim is 
not sustained. The authorities already cited are an 
answer to this contention. But it has been expressly 
held by the Supreme Court of Alabama that the time 
during which the statutes of limitation were suspended 
by the ordinance above mentioned is not to be de- 
ducted from the period of twenty years, the lapse of 
which raises the presumption of payment and satisfac- 
tion, and creates a positive bar, unless within that 
period there has been some recognition of the liability 
which it is sought to enforce. Harrison v. Heflin; 
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McCarthy v. McCarthy, ubi supra. No such recogni- 
tion is averred. Philippi v. Philippe. Opinion by 
Woods, J. 

(Decided May 4, 1885.] 


EQUITY PRACTICE — PARTIES — RIGHTS BETWEEN 
PARTIES—STATUTE OF LIMITATIONS — ADVERSE POS- 
SESSION.— One defendant cannot have a decree 
against aco-defendant without a cross-bill,with proper 
prayer and process, or answer, asin an original suit; 
and if one complainant can, under any circumstances, 
have a decree against another upon a supplemental or 
amended bill, it must be upon notice to the latter. 
The decree of the Circuit Court was justified by the 
facts appearing of record, unless one or both of the 
defenses set up in the answers of Smith were main- 
tained. We shall consider first the defense of set-off 
based upon the record of the proceedings and decree 
of the Circuit Court of Chicot county. We are of 
opinion that the decree of the Chicot Circuit Court, 
made on the 28th day of October, 1878, was so far as it 
concerned Joseph 8. Woolfolk and Lucy D., his wife, 
a final decree in the cause, and they were bound to 
take no notice of the subsequent proceedings, unless 
they were served with process or entered their volun- 
tary appearance. By that decree the rights of the 
parties then before the court, as stated in the original 
bill, and all the assets of the estate of Craig actually 
or constructively within the jurisdiction of the court, 
were disposed of. It is true, the receiver was directed 
by the decree to proceed to collect the available assets 
of the estate. But as has been stated, only a small 
sum, barely sufficient to pay the receiver’s compensa- 
tion, was collected by him, and this he was allowed to 
retain by the decree of the court. The petition filed 
by Todd, and the proceedings thereon subsequent to 
the decree of October 28, 1868, had no reference to any 
additional assets collected by the receiver after that 
date. Ifthe matter set up in the petition of Todd 
had been offered as an amendment to the original bill 
when the latter was on final hearingand Woolfolk and 
wife were before the court, there is no rule of equity 
pleading and practice, or of the jurisprudence of 
Arkansas, by which such an amendment could have 
been allowed and have become the basis of a decree. 
Shields v. Barrow, 17 How. 130; Hardin v. Boyd, 113 
U. S. 756; Walker v. Byers, 14 Ark. 246. As 
was said by this court in Shields v. Barrow, 
ubisupra: ‘It is far better to require the complain- 
ant to begin anew. To insert a wholly different case 
is not properly an amendment, and should not be con- 
sidered within the rules on that subject.” So that 
even if the decree made on the original bill was not 
final, the petition filed by Todd was so radical a de- 
parture from the case made and relief prayed by the 
original bill as to be a new suit und require service of 
process on the parties made defendant thereto. It in- 
stituted a new litigation on new and distinct issues 
not raised by the original pleadings, and between 
parties who were complainants in the original 
cause. It is settled that one defendant cannot 
have a decree against a co-defendant without a 
cross-bill, with proper prayer, and process or answer 
as in an original suit. Walker v. Byers, 14 Ark. 246; 
Gantt Dig., § 4559; Cullum v. Erwin, 4 Ala. 452; Cum- 
mings’ Heirs v. Gill's Heirs, 6 id. 562; Shelby v. 
Smith’s Heirs, 2 A. K. Marsh, 514. It follows, from 
the reason of this rule, that if one complainant can, 
under any circumstances, have a decree against 
another upon a supplemental or amended bill, it must 
be upon notice to the latter. After a decree disposing 


of the issues, and in accordance with the prayer ofa 
bill, has been made, it is not competent for one of the 
parties,without aservice of new process or appearance, 





to institute further proceedings on new issues and for 
new objects, although connected with the subject- 
matter of the original litigation, by merely giving the 
new proceedings the title of the original cause. If hig 
bill begius a new litigation, the parties against whom 
he seeks relief are entitled to notice thereof, and with- 
out it they will not be bound; for the decree of a court 
rendered against a party who has not been heard, and 
has had no chance to be heard, is not a judicial deter- 
mination of his rights, and is not entitled to respect 
in any other court. Windsor v. McVeigh. 93 U. 8. 
274. Upon the original bill, filed in the Chicot Circuit 
Court by Todd, it was not possible therefore for Todd 
to get a valid money decree against Woolfolk and his 
wife without new and adversary pleadings and ser- 
vice of process on Woolfolk, giving him his day in 
court. Woolfolk and wife had the right to rely on 
these principles of law, and were not bound to take 
notice of the petition of Todd, and the proceedings 
thereunder. Todd and his counsel appeared to have 
seen the necessity of notice to Woolfolk and his wife, 
and made an attempt to give them notice of the pe- 
tition filed by Todd; but the record shows that no 
lawful notice was served on them. It fails to show 
notice of any kind. The only service which the de- 
fendants assert to have been made on Woolfolk and 
wife was the service on Carlton, as theirattorney, who 
was not their attorney, but, as he averred, the attorney 
of Todd, the petitioner, and the mailing to their ad- 
dress by the sheriff of the copy of the order. Conced- 
ing that these kinds of service, if executed according 
to law, were guod under the statute of Arkansas, which 
they are not, they would have been but substituted 
service, aud could not support a personal decree against 
Woolfolk and wife. Pennoyerv. Neff. 95 U. S. 714; 
Harkness v. Hyde, 98 id. 476; Brooklyn v. Insurance 
Co., 99 id. 362; Empire v. Darlington, 101 id. 87. 
It follows that the record of the proceedings and de- 
cree of the Circuit Court of Chicot county, subsequent 
to the decree made in the case of The Creditors of 
Junius W. Craig v. Emma J. Wright, Executrix, and 
others, on October 28, 1868, was not binding upon Wool- 
folk and wife, and could not be received in evidence 
against them. As this record contained the only 
proof offered by the appellants of auy set-off, in behalf 
of any one whatever, against the mortgage debt due 
from Todd to Woolfolk, which the present suit was 
brought to enforce, it follows that the defense of set- 
off pleaded in the answers of the appellants failed for 
want of proof, even conceding that they were entitled 
to make the set-off. It remains to consider the plea 
of the statute of limitations. The note secured by 
mortgage, which is the basis of this suit,fell due October 
30, 1870, and the suit was brought October 27, 1879. It 
is insisted that the suit to foreclose the mortgage was, 
under the law of Arkansas, barred in seven years from 
the maturity of the note. In the case of Birnie v. 
Main, 29 Ark. 591, it was declared by the Supreme 
Court of Arkansas that ‘to bar a suit for the fore- 
closure of a mortgage, there must not only be an ad- 
verse possession for such length of time as would bar 
an action of ejectment, but there must be an open and 
notorious denial of the mortgagee’s title; otherwise 
the possession of the mortgagor was the possession of 
the mortgagee.” And in Coldcleugh v. Johnson, 34 
Ark. 312, it was said by the same court that ‘‘the pos- 
session of a mortgagor is not to be deemed adverse 
until he makes some claim or does some open and no- 
torious act adverse to the rights of the mortgagee.” 
See also Hardin v. Boyd, 113 U. 8. 756. Smith y. Wool- 
folk. Opinion by Woods, J. 

[Decided May 4, 1885.] 
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MINNESOTA SUPREME COURT ABSTRACT. 
AGENCY—AUTHORITY OF SEVERAL TO SELL LAND— 
REVOCATION—SUBSEQUENT SALE.—The defendant, on 
the 9th day of September, 1884, specially authorized 
one Wheeler, as his agent, to sell the real property in 
controversy, and to execute a contract for the sale of 
the same. He in like manner on the same day em- 
powered one Fairchild to sell the same land; the au- 
thority of the agent in each instance being limited to 
the particular transaction named. On the same day 
Wheeler effected a sale of the land, which was consum- 
mated by a conveyance. Subsequently, on the 10th 
day of September, Fairchild, as agent for defendant, 
and having no notice of the previous sale made by 
Wheeler, also contracted to sell the same land to this 
plaintiff, who, upon defendant's refusal to perform on 
his part, brings this action for damages for breach of 
the contract. This is a case of special agency, and there 
is nothing in the case going to show that the plaintiff 
would be estopped from setting up a revocation of the 
agency prior to the sale by Fairchild. A revocation 
may be shown by the death of the principal, the de- 
struction of the subject-matter, or the determination 
of his estate by asale, as well as by express notice. 
The plaintiff had a right to employ several agents, and 
the act of one in making a sale would preclude the 
others without any notice, unless the nature of his 
contract with them required it. Inu dealing with the 
agent, the plaintiff took the risk of the revocation of 
his agency. 1 Pars. Cont. 71*. Ahern v. Baker. 
Opinion by Vanderburgh, J. 
(Decided July 24, 1885.] 


RAILROAD COMPANIES—NEGLIGENT FIRES—EXPERTS 
—EVIDENCE.—This is an action for damages for the al- 
leged destruction of plaintiff's elevator and its con- 
tents by fire escaping from defendant’s locomotive en- 
gine on account of its careless and negligent construc- 
tion and management. Held, that evidence offered to 
show a “negligent habit’’ on defendant’s part as 
respects the construction and use of its engines was 
properly confined to such as tended to show the preva- 
lence of such “ habit’ at or about the time of the fire 
complained of. He/d, that persons who have been em- 
ployed on or about locomotive engines, and have had 
to do with them in varying circumstances for lengths 
of time running from ten to twenty-five years as en- 
gineers, conductors, or master mechanics in railroad 
shops, as also a brakeman and yard-master of three 
years’ service, each of whom, from his situation and 
the nature of his occupation, appears to have had 
special advantages, opportunities and means for ob- 
serving the nature, operation and effect of sparks is- 
suing from coal-burning engines, aud appears also to 
speak from his own observations so made, are compe- 
tent to testify as to the size and effect of sparks issu- 
ing from a coal-burning engine, the time during 
which they would remain alive, and the distance at 
which fire could and could not be communicated by 
them. Their testimony as to sparks, though it would 
seem to be treated by counsel as all expert testimony, 
was really in some part to matter of fact as distin- 
guished from opinion; as for instance, the testimony 
astothe time during which a spark would remain 
alive, and as to the size of a spark which could escape 
from the engine depending on the known size of the 
meshes of the vetting, or other spark-arresting con- 
trivances. See Elfelt v. Smith, 1 Minn. 125 (Gil. 101). 
Certainly the persons mentioned may properly be re- 
garded as experts, within the following authoritative 
definitions of an expert as ‘‘one who by practice or 
observation has become experienced in any science, 
art, or trade,’’ (Rog. Exp. Test., $1), ‘‘a person hay- 
ing skill, experience, or peculiar knowledge on certain 





subjects or in certain professions ’’ (Heald v. Thing, 45 
Me. 392), ‘‘one instructed by experience in a course of 
previous habit and practice or study, so as to be famil- 
iar with the subject ’’ (Nelson v. Sun Mut. Ins. Co., 71 
N. Y. 453), ‘‘a person of large experience in any par- 
ticular department of art, business, or science” 
(Dickenson v. Fitchburg, 13 Gray, 546); and see also 1 
Greenl. Ev., § 440. Their testimony as experts to mat- 
ter of opinion was admissible within the rule recog- 
nized and applied in Krippner v. Biebl, 28 Minn. 139. 
In that case a witness was permitted to state how far 
in his opinion a fire in stubble land would be likely to 
“ jump’’ under certain conditions of wind and vege- 
tation; the witness being shown to have had actual 
knowledge of such conditions, and sufficient expe- 
rience of such fires as to the fact of ‘jumping.’ The 
court say: ** We think it is not one of common knowl- 
edge, concerning which it could be presumed that the 
jury could form a judgment as well as a witness, who 
from actual experience, had become capable of judg- 
ing with some degree of accuracy. We cannot assume 
that the jurors * * * were possessed of knowledge 
or experience upon this subject. The law is thus well 
expressed in 2 Tayl. Ev., $1275: ‘1t may be laid down 
as a general rule that the opinion of a witness possess- 
ing peculiar skill is admissible whenever the subject of 
inquiry is such that inexperienced persons are unlikely 
to prove capable of forming a correct judgment upon 
it without such assistance.'’’ See alsol Greenl. Ev., § 
440, 440a, and Rog. Exp. Test., §§ 5, 6,105. Davidson 
v. St. Paul, etc. R. Co. Opinion by Berry, J. 
(Decided July 23, 1885.] 


BoUNDARY—BY STREET OR HIGHWAY—CARRIES TO 
CENTER.—Where, by the terms of a deed, the land con- 
veyed is bounded by a street or highway, the grantee 
takes presumptively ad filum vie as the natural boun- 
dary line between opposite proprietors; the reason of 
the rule being that the adjoining owners are presumed 
to have originally furnished the land in equal propor- 
tions for the parpose of a highway. Dunham v. Wil- 
liams, 37 N. Y. 251; Stiles v. Curtis, 4 Day, 333; Woolr. 
Ways, *5. Soadeed of lots couveyed as represented 
in atown plat, is presumed to indicate a grant of the 
soil to the center of the street, and it passes as parcel 
of the land, and not as an appurtenant. Bissell v. 
Railroad Co., 23 N. Y. 64. This presumption however 
yields when a different intention is clearly manifested, 
or when the evidence shows there could be no founda- 
tion for it, as where the grantor at the time owned no 
part of the street,the same being laid wholly on the land 
of another. Dunham y, Williams, supra; Kings Co. 
Ins. Co. v. Stevens, 87 N. Y. 293, 294; 38 Kent Comm. 
*434; Champlin v. Pendleton, 13 Coun. 27; Watrousv. 
Southworth, 5 id. 305-309; Peck v. Smith, 1 id. 146. In 
arriving at a proper construction of the effect of a 
deed granting lots bounded on a street, and the inten- 
tion of the parties thereto in respect to the extent of 
the grant in the street, regard must be had to the situ- 
ation of the lots and streets and the state of the title, 
as well as the language of the deed. ‘‘ This is the rec- 
ognized rule of interpretation, and it isa question of 
interpretation and intent.” Mott v. Mott, 68 N. Y. 
253; Bliss v. Johnson, 73 id. 5382; Webber v. Railroad 
Co., 2 Metc. 151. Ordinarily the ownership of the soil 
of the street is of no practical use to the grantors of 
abutting lots, and accordingly there is usually no pur- 
pose to be served in the retention by them of narrow 
strips or gores of land between the land conveyed and 
that of other proprietors; while for many purposes 
such ownership is of special importance to the pur- 
chaser, because the owner of the fee of the highway is 
entitled to proprietary and beneficial use thereof, sub- 
ject only to the public easement, and may maintain 
trespass for an injury to or the exclusive appropria- 
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tion of thesoil, or other acts done on the land not nec- 
essary to the enjoyment of easement. Peck v. 
Smith, 1 Conn. 145. It is presumed therefore that a 
grantor’s land in a street passes under the general de- 
scription in his deed of the adjoining land with which 
it is connected, or to which it belongs, as being part of 
the same tract, subject to the public easement. Ber- 
ridge v. Ward, 10 C. B. (N. 8.) 400; Bissell v. Railroad 
Co., 23 N. Y. 64. Applying these principles to an ex- 
ceptional class of cases like the present, and we think 
it must follow that the entire street abutting the lots 
in question belonged to and passed with them under 
the general description in the deed of the original 
proprietor. Taylor v. Armstrong, 24 Ark. 107. It does 
not differ from the case of an alley laid off by the orig- 
inal proprietor from the rear portion of atier of lots 
next adjoining an adjacent proprietor. Subsequent 
purchasers of lots take the whole alley as part of the 
grant, the original owner retaining no portion of the 
fee. We have not overlooked the case of Brisbine v. 
Railroad Co., 23 Minn. 130. In that case the plaintiff 
owned land extending to low-water mark on the bank 
of the Mississippi river, in the city of St. Paul, sub- 
ject tothe easement of a public street laid out on the 
river margin thereof, and intervening between it and 
lots bounded thereon which he had sold, and it was 
held, in an action between him and the defendant cor- 
poration, which had appropriated a portion of the 
street and bed of the river adjoining, that the grantees 
took only to the center of the street, leaving in him 
the fee of the other half, to which were attached valu- 
able riparian rights, not common to the public, in- 
cluding the use of the river, to the navigable portions 
of the stream, for wharves, piers, or other useful or 
necessary purposes in connection with the navigation 
on the river, together with the right of accretion. 
Union Depot, ete., Co. v. Brunswick, 31 Minn. 297. 
Matter of Robbins. Opinion by Vanderburgh, J. 


————___>—_—_——— 


RECENT ENGLISH DECISIONS. 


MORTGAGE—EQUITABLE—AGREEMENT TO CHARGE— 
POWER OF ATTORNEY.—De T. being given up to the au- 
thorities of a foreign country under an extradition 
treaty, to be tried on a charge of murder, assigned all 
his property to P., and executed a general power of 
attorney in favor of P. and T. The object of these in- 
struments was, as the court held, to enable money 
to be raised for his defense. T. was co-trustee with 
the plaintiff of a marriage settlement, and proposed to 
him that consols belonging to the trust should be sold 
out, and the proceeds advanced on the security of a 
chargeon De T.’s property. The plaintiff assented, 
and the consols were sold and the proceeds paid to T., 
who produced to the plaintiff a document purporting 
to be a memorandum of deposit of the assignment and 
power of attorney, and an equitable charge to secure 
the advance. The court held on the evidence that P. 
knew of the charge, and either actually authorized it, 
or left T. to do as he liked. Held, that the money had 
been advanced upom the faith of an agreement to 


charge the property of De T.; that such agreement was: 


within the powers of P.andT.; and that if the agree- 
ment had not been fully carried out, the plaintiff was 
entitled to have the charge carried into effect. It is clear 
beyond all question upon the documents,as well as upon 
the evidence of the plaintiff and Cotton, that the 
plaintiff allowed T. and his firm to receive the 2,992I. 
upon an express bargain. Security was to be given 


for that sum upon the property comprised in the deed 
of assignment, for which a formal mortgage was to be 
given. 


It was said thata mere agreement to give a 





charge is not itself a charge, and the case of Ex parte 
Coombe, 4 Madd. 249, was cited as an authority to that 
effect. But that case does not seem to me to help the 
defendants. The question there was whether a parol 
agreement to deposit a lease when granted was an 
equitable mortgage of the land to be leased. It is ob- 
vious that it could not be a mortgage by deposit if the 
lease did not exist, and it could not otherwise affect 
the land, because it was by parol only, and the inten- 
tion was that the security on the land could ouly be 
created by the deposit of the lease when granted. The 
present case is one in which the security was agreed 
on before, or when the advance was made, though a 
formal mortgage for it was afterward to be given, and 
is more like the case of Tebb v. Hodge, L. R., 5 C. P. 
73. According to the authorities a valid charge upon 
personalty can be created by parol, and it is only as 
against personal property that the charge is now 
sought to be enforced. See Tibbits v. George, 5 Ad. 
& El. 107; Gurnell v. Gardner, 4 Giff. 626; Riccard v. 
Prichard, 1K. & J. 277. I think what was done was 
within the power of Poole and Turner; and even if 
not, a person who has been informed of his agent’s ex- 
ceeding his powers, and has not complained cannot 
afterward dispute what he hasdone. Perry v. Holl, 2 
DeG. F. & J. 38. Ch. Div., Aug. 12, 1884. Parish v. 
Poole. Opinion by North, J. (53 L. T. Rep. [N. 8.]35.) 


EMINENT DOMAIN—RAILROAD PURCHASING LANDS 
SUBJECT TO RESTRICTION—ITS GRANTEE BOUND—THEY 
not.—By an act for inclosing certain commons in the 
parish of Lambeth, passed in 1807 (46 Geo. 3, ch. lvii) it 
was enacted that ‘‘no buildings or erections above the 
surface of the earth shall at any time hereafter be 
erected upon the narrow strip of waste land lying in 
front of Brixton place.’”’” By section 39 of the same 
act the commissioners were empowered to sell this 
land, and it was subsequently sold in lots to the owners 
of the houses in Brixton place as an addition to their 
forecourts. No part of the waste lands in front of 
Brixton place was built on prior to 1864. In 1865 the 
London, Chatham and Dover Railway Company pur- 
chased certain houses in Brixton place under their 
compulsory powers. In 1868 the company sold one of 
those houses, then known as 423A, Brixton road, with 
its forecourt, to the defendant's predecessor in title as 
surplus land. In 1885 the defendant began to build 
shops upon the forecourt of this house. The plaintiff, 
who was the owner of land on the opposite side of the 
road, on which he himself had erected shops, brough3 
this action to restrain the building. Held, that though 
the railway company could have themselves erected 
buildings necessary for their undertaking, in spite of 
the restrictions in the Inclosure Act, they had no 
power to convey the land, when sold as surplus land, 
free from the restrictions, and therefore in the hands 
ofa purchaser it was still subject to those restrictions; 
that a change in the character of the neighborhood did 
not prevent the plaintiff's enforcing the act. Ch. Div., 


June 2, 1885. Bird v. Ponsford. Opinion by Pear- 
son, J. (3 L. T. Rep. [N. S.] 87.) 
—_—__>—___——- 
NOTES. 


The Columbia Jurist has adopted a heading for one 
of itsdepartments which would form a very appro- 
priate motto for the whole publication—‘‘ De minimis 
non curat lex.” 
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CURRENT TOPICS. 

HE flood of cheap reporting continues and in- 
creases. In addition to the new Austern, North- 
eastern and Atlantic, now come the Southern and 
the Georgia. Of course all of them cannot live, 
and it is fortunate for the busy and distracted law- 
yer that they cannot. It will become a question of 
the survival of the fittest, and the less fit will sink 
a great deal of money. Even if they all should 
live we do not fear that they will diminish the pros- 
perity and influence of the ALBany Law JouRNAL, 
for that has characteristics, independent of its re- 
porting, which we hope will continue to commend 
it to the profession. The advertising zeal of one at 
least of these new-born periodicals outstrips the ex- 
act truth. It says the publishers ‘‘have perfected 
elaborate machinery of publication designed to 
meet the peculiar needs of the ‘reporter’ business, 
and unique in the world. Other publishers can se- 
cure promptness only at the expense of accuracy, 
or accuracy only at the expense of promptness, but 
they cannot combine the two.” This is rank non- 
sense. We will say nothing of the comparative 
merits of publications printed here and elsewhere, 
but we will say that there is no publishing house in 
the country better equipped for such work than 
ours, nor more accustomed to promptness and ac- 

curacy in great publishing enterprises. 


One other point in these new reporters we wish 
to comment on. That is the pretense of “annota- 
tion.” One of them mgkes a great parade of this. 
As examples, we select twoat hazard. Under a de- 
cision that a gift in good faith, and solvency by 
husband to wife is valid as against subsequent cred- 
itors, we find a note of eight pages on the general 
subject of fraudulent transfers; and under a decis- 
ion that partners assigning for creditors may not 
claim partnership property as exempt from execu- 
tion, we find a note of seven pages on the general 
subject of partnership assignments for creditors. 
This is not the way to annotate. This is annotation 
run mad, and degenerating into padding. Annota- 
tion should generally be restricted to the particular 
point of decision. What should we say, for in- 
stance, of an editor who under a decision about 
waiver of protest, should give a note on the general 
subject of protest, or who under a decision about 
scientific testimony on insanity, should give a note 
on the general subject of expert testimony? And yet 
we have known these precise things to be done. The 
practitioner in searching for light on a particular 
point does not want light on other points, but 
wants the light focused on the point in question. 
There is a vast amount of pretense and humbug 
on this subject of ‘‘annotation.” With digests and 
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scissors and paste-pot an editor may easily construct 
a long note, full of citations, nine-tenths of which 
shall not only be useless, but positively vexatious, 
to the student, if he reads it, which probably he 
rarely does. Annotation of reports cannot take 
the place of text-books and digests, and ought not 
to attempt it. 


One of our London exchanges copies the story 
told by our New York correspondent of Emory A. 
Storrs, and the levy by his creditor on the dinner 
which he gave Lord Coleridge, and manages to leave 
the point out by saying that Mr. Storrs remarked 
‘*that it was the first time he ever heard of a lord’s 
dinner being attached for debt.” What he said 
was ‘‘lord’s supper.” But perhaps our editorial 
brother thought the correct version impious. 


We have often had occasion to comment on the 
ingenuity of counsel, and possibly we may have re- 
marked that no code could be made so plain as to 
put a stop to the quibbles of the lawyers. One of 
the points of counsel in the 2iel case was that a 
“provision of the Canadian Act of 1880 requiring 
that ‘the stipendiary magistrate shall, on any such 
trial, take or cause to be taken down in writing 
full notes of the evidence and other proceedings 
thereat,’ had not been complied with, inasmuch as 
at Riel’s trial the magistrate had directed a short- 
hand writer. to take notes of the evidence. Short- 
hand, it was contended, was not ‘ writing,’ because 
it was not legible to any one but a shorthand 
writer.” The Solicitors’ Journal remarks: ‘‘On the 
same principle, of course, the longhand notes taken 
by certain learned English judges, which they 
themselves have difficulty in reading, and which 
must be utterly illegible to any one else, must be 
taken not to be notes in writing. The judicial 
committee, it need hardly be said, had no difficulty 
in rejecting the application for leave to appeal,” 
and the Law Journal says: ‘If shorthand is not 
writing, what is it? In the middle ages it would 
perhaps have been called magic, but in these pro- 
saic times it is writing, * * * No other result 
than the rejection of the petition could follow, 
without prejudice, as we are glad to see, to the 
question of the right of appeal to the Privy Coun- 
cil in criminal cases generally.” Our brethren are 
right about ‘“ writing,” of course, but the govern- 
ment will do a very unnecessary and foolish thing 
if it hangs Riel. Our government did not hang 
a single rebel, and it was the best thing it never 
did. 


It seems incredible that we should ever be quoted 
as advocating the idea that judges ought to cater 
in their decisions to public opinion. But our re- 
marks about the late Justice Westbrook seem to 
have been in danger of being so misunderstood by 
the Kansas Law Journal. The Journal quotes our 
remarks that ‘‘his very worst fault, if seems to us, 





was his indifference to public opinion. A judge 
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ought to be as sensitive to the vagaries of public 
opinion as a woman; ” and observes: ‘‘ If the Law 
JouRNAL means that a judge should so comport 
himself that the breath of scandal cannot touch 
him, and nothing further, then we can indorse the 
sentiment. But if a judge is sensitive to what the 
public say about him and his private and official 
conduct, he may be led to listen to the clamor of 
the public in making his decision, and no one 
knows so well the fallibility of public opinion on 
important legal subjects as the ALBany Law Jour- 
NAL. Public opinion on any subject, whether it be 
local or general, goes in great waves, now high and 
then low, and if the bench must lend an ear to the 
dictates of public opinion, represented as it gener- 
ally is, there will come danger to the institutions of 
the country. If a judge can disregard the clamor 
of a mob, and give his decision, basing it on the 
logic of principles, fortified by his own conviction 
of what is right, uninfluenced by passion or preju- 
dice, he is a bulwark of safety to any government.” 
The remarks above quoted standing alone might be 
susceptible of misconstruction, but in connection 
with them we said ‘‘he was too regardless of ap- 
pearances.”’ It was ‘‘ appearances” that we were 
speaking of -— such matters, for example, as hold- 
ing court in counsel’s offices, or dining or visiting 
with counsel during trials, and the like. We meant 
that a judge should be as sensitive as a woman 
about ‘‘ appearances.” The Journal does us justice 
when it says in conclusion: ‘‘ We hardly think the 
Law JOURNAL meant that a judge should listen to 
the demands and clamor of the public in making 
his decisions, for it speaks in the highest praise of 
his integrity and dignity.” 


The New Jersey Law Journal and ourselves are 
not so very far apart on the subject of chancery, 
after all. The Journal now says: ‘‘When we took 
up the cudgels in defense of the Court of Chancery 
against that formidable champion of the codes and 
code practice, the ArsaANny LAw JoURNAL, we ex- 
pected hard knocks in return, and we got them. 
But we agree too well with the purpose and leading 
idea of the apostle of simplicity in legal practice to 
wish to keep up the fight over a matter of detail. 
We believe and preach that every thing should be 
done to make the law as plain, and the practice as 
simple, as speedy, and as cheap as possible. We 
hate technicalities, and we detest the litigation that 
uses them to the prejudice of the right of the case, 
but we have no morbid hatred of old forms and 
technical words, provided they serve any good pur- 
pose, and are used for administering justice, and 
not treated as if they were of any consequence in 
themselves. What we protest against is decrying 
the old things because they are old, and extolling 
the new ways because they are supposed to be 
marks of progress. We insisted, and still insist 
that our chancery practice is simple in its essence, 
and may be simplified as much as you please with- 
out abolishing it, and we protest that in the effort 








to unite the two systems of law it is not the Court 
of Chancery which should be attacked and discred- 
ited. This is not what they did in England. 
There they made one High Court of Justice, but 
they took care that the principles of the court of 
equity should prevail over those of the common 
law, and that the equity judges should be placed 
upon the common-law benches to see to it that this 
intention was carried out. The equitable principles 
are the ultimate law, equitable rules are the larger, 
and the common-law rules must be merged in 
them.” Why, brother, this is exactly what we 
have under the Code of Procedure — one court, a 
simple procedure, and the largest relief according 
to the facts. We don’t care what you call the 
court — call it chancery, if that makes you feel any 


better. 
—_——_4___—— 


NOTES OF CASES. 

N Fire Association of Philadelphia v. Rosenthal, 
Pennsylvania Supreme Court, October 5, 1885, 

it was held that a fire insurance company having 
the privilege of “restoring” a wooden building 
partly burned, is not excused from performance by 
the fact that the municipal authorities have forbid- 
den the erection of wooden buildings, but is bound 
to restore in brick or stone. The court said: ‘It 
is contended however that the ordinance of 1863, 
and the action of the building inspectors in pursu- 
ance thereof, prohibited the exact performance of 
the contract; that the replacement or repair with 
wood was unlawful, and rendered impossible. But 
an agreement to put in the same style of repair 
does not necessarily imply the employment of the 
same, perhaps not even of similar materials. The 
same state of repair may be effected by other ma- 
terials of equal or greater value, suitable and ap- 
propriate for the purpose, ineview of the location, 
uses, architectural style, or appearance of the prop- 
erty. The defendants’ election imposed no particu- 
lar obligation to build with wood, if for any reason 
wood could not be employed. The contract there- 
fore involved no impossibility; it did involve a 
greater expense, perhaps, than was anticipated, but 
the plaintiff was in no way responsible for that, 
and the existence of a police regulation prohibit- 
ing the use of wood, of which they may have had 
no knowledge, cannot any more relieve them from 
the obligation of their contract than would the rise 
of prices of materials in the market. They agreed 
to put the premises in repair, and they were bound 
to comply with their contract, using such materials 
as were suitable for the purpose and were allowed 
by law. The contract of insurance, and the elec- 
tion under it, were both made after the adoption of 
the city ordinance. The parties, of course, con- 
tracted with reference to the law as it existed at 
the time, and consented to be bound by it; whether 
the city authorities would permit the buildings to 
be repaired in wood was therefore a risk which the 
insurers assumed at the issuing of the policy, and 
which they reassumed at the making of the election. 
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Brady v. N. W. Ins, Co., 11 Mich. 425. When the 
Fire Association made their election in the mode 
indicated in their contract, the contract became pre- 
cisely what they elected to make it, and the rights 
of the parties were thereby fixed. They cannot 
now recede from their election without the consent 
of Rosenthal, whatever may be the consequence as 
to expense. In Brown v. Royal Ins. Co., 1 Ell. & 
Ell. 853, the defendants executed a policy insuring 
plaintiff's premises against fire, reserving to them- 
selves ‘the right to reinstatement in preference to 
the payment of claims.’ The premises were dam- 
aged by fire, and defendants elected to reinstate 
them, but did not do so. To an action for not 
paying, compensating or reinstating, defendants 
pleaded that they elected to reinstate, and were pro- 
ceeding to do so when the commissioners of sewers, 
under the Metropolitan Building Act, 1885, caused 
the premises to be taken down, as being a structure 
in a dangerous condition, and that such dangerous 
condition was not caused by damage from the fire. 
On demurrer, held by Lord Campbell, C. J., Cromp- 
ton, J., and Hill, J. (dissentiente, Erle, J.), that the 
plea was bad, inasmuch as the contract to reinstate 
being lawful at and ever since the time of contract- 
ing, the alleged impossibility of its performance 
was no defense, and defendants were bound, if they 
could not perform it, to pay damages for not doing 
so. This case is cited with approval in Wood on In- 
surance, 262, and in May on Insurance, 535; and in 
their discussion of the subject the same general 
view of the law is by both authors adopted. In 
some of the States a different or somewhat modified 
rule has been asserted, but an examination will 
show that the cases were controlled either by the 
express provisions of the company’s charter or of 
the contract itself.” 


In Brooklyn Crosstown R. Co. v. City of Brooklyn, 
37 Hun, 413, it was held the common council had 
no power to require street railway companies, under 
penalty, to provide conductors as well as drivers. 
The plaintiff's act of incorporation subjected it to 
city ordinances in the ‘‘operation” of the road, 
and the common council had power to “ regulate 
and license” carriers of passengers. Barnard, J., 
said: ‘*No reason can be given why a conductor is 
necessary to public safety or to the security of the 
passengers. The lines of omnibuses in all large 
cities have been run always without a conductor. 
No complaint has ever been made, and no practical 
injury has been suffered which a conductor would 
have prevented.” Pratt, J., said: ‘‘It is obvious 
that the general jurisdiction to enact ordinances 
regulating the use of streets does not authorize an 
arbitrary and unlimited exercise of power, otler- 
wise it might require two men to operate a wheel- 
barrow or a hand cart. It was therefore the duty 
of the trial judge to look into all the circumstances 
which bore upon this question. The experience of 


persons engaged in the business of using one-horse 
cars in other cities, the liability of danger from their 
use, the ease with which one man might manage 





them, differences of construction between these and 
two-horse cars, which are usually operated by two 
men, so far as it would illustrate the point at issue, 
any special circumstances in the grade of the road, 
the width of the streets along the line, and a wide- 
spread variety of considerations suggested by the 
experience of practical railroad men. I entertain 
no doubt that among these relevant considerations 
was the question of expense to the company, not 
that mere inconvenience or diminution of profits 
would be sufficient to determine the point, but that 
these matters, along with others, might throw some 
light upon the question at issue. This company 
has a right to operate its road, and exercise its fran- 
chise without any unreasonable limitations, until 
the sovereign power interferes by making arbitrary 
requirements. Suppose it possible that it could be 
shown that this kind of car could be more easily 
operated by one man than a two-horse car could be 
managed by two, and with the same or even greater 
assurances of safety to the passengers and the pub- 
lic, and with less obstruction and inconvenience 
upon the streets, and greater convenience to the 
travelling public, would not this state of things help 
to test the reasonableness of this requirement? It 
is apparent from an inspection of the case as set- 
tled, that the trial judge proceeded upon the de- 
fendant’s theory, and hence excluded and refused 
to consider this class of testimony.’”’ Dykman, J., 
dissented. 





—$——$ 


COMMON WORDS AND PHRASES. 

gers ‘* Effort or demonstration” is not 

4 equivalent to ‘‘intention to execute.” In 
Miles v. State, 18 Tex. Ct. App. 156, the court said: 
“‘The law upon this subject is that to justify under 
threats, ‘it must be shown that at the time of the 
homicide the person killed, by some act then done, 
manifested an intention to execute the threats,’ In 
the qualification above cited the learned judge de- 
parts from the statute, and for ‘some act manifest- 
ing an intention to execute the threats,’ he substi- 
tutes ‘made any effort or demonstration.’ Now, 
whether he intended to qualify effort by demonstra- 
tion, or demonstration by effort, we. know not. 
Demonstration has several meanings. The first 
given by Mr. Webster was certainly not intended 
by the learned judge. The second is in harmony 
with the meaning given by our courts to ‘ manifest.’ 
It is ‘an expression of the feeling by outward 
signs; a manifestation; a show.’ ‘Effort’ means 
‘an exertion of strength; strenuous endeavors; la- 
borious attempts; struggle directed to the accom- 
plishment of an object; exertion, as an attempt to 
scale a wall; an effort to excel.’ (Webster’s Una- 
bridged Dictionary.) There is no work in the Eng- 
lish language, we think, better understood by the 
people generally than ‘ effort.’ And when told that 
an effort must have been made to execute the 
threats, the jury doubtless understood the court to 
mean an attempt. This means something more 
than a demonstration, or an act manifesting an in- 
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tention. It means an actual attempt to execute the 
threats. And as the threats were to take the life 
of the defendant, an effort means an attempt to kill 
defendant.” 

Atone.— ‘‘ ‘Along’ a line does not signify that 
the object must be on the line, but rather the re- 
verse; along, in this sense, is used as the equiva- 
lent of up to, extending to, reaching to,” etc. Ben- 
ton v. Horsley, 71 Ga. 619. 

Beneric1aL.—In Von Brockdorf v. Malcolm, Ch, 
Div., 53 L. T. Rep. (N. 8.) 263, it was held that 
this word in a testamentary provision concerning 
property in which the testator had a ‘ beneficial 
disposing power,” did not mean beneficial to him- 
self. The court said: ‘‘I start therefore with the 
proposition that the gentleman undoubtedly meant 
to exercise what power he had. It is said that the 
word ‘beneficial’ limits it, and no doubt Mr. 
Cozens-Hardy is quite right in saying that in the 
case of Ames v. Cadogan, 12 Ch. Div., Fry, J., did 
put a construction upon the word ‘beneficial’ (I do 
not want to shrink from a case which seems to 
stand in my way), which points to the word ‘ bene- 
ficial’ meaning beneficial to the person exercising 
the power. I confess, with all respect to that very 
learned judge, that I am not disposed to think that 
you can altogether limit the word ‘beneficial’ in 
any case in that way. Iam far from thinking or 
suggesting that he was not perfectly right in limit- 
ing the word ‘beneficial’ in that will, and if his 
observation had been that on that will the word 
‘beneficial’ was to be construed as he said it was 
to be construed, I do not know that any person 
could have raised any doubt upon his dictum. The 
only doubt I venture to hazard on the opinion of so 
learned a judge is this, that the word ‘beneficial’ 
need not necessarily have that meaning. To my 
mind, the use of the word ‘ beneficial’ in our lan- 
guage is exceedingly inaccurate, and I think it is 
more frequently used in the passive sense, or I 
should rather say it is more frequently used in the 
reflective sense than in the active sense. We are 
just as much accustomed to talk of a man exercis- 
ing his power, or using his wealth, or doing any 
thing else in a beneficial way— meaning in a way 
to benefit others—as we are to talk of a man do- 
ing it in a way to benefit himself. When therefore 
I have the words here ‘over which at the time of 
my decease I shall have any beneficial disposing 
power by this, my will,’ I only say I do not think 
it necessary, when I come to that clause, to confine 
the word ‘ beneficial’ to mean a power by which he 
would benefit himself.” 

MANvuFAcTURE.— Ice companies are not ‘‘manu- 
facturers.” People v. Knickerbocker Ice Co., 99 N. 
Y. 181. The court said: ‘* We cannot fail to sce 
that neither it nor its operations are in any way con- 
cerned with the manufacture or sale of an artificial 
product. Its dealing is with ‘ice,’ as an existing 
article, not the manufacture or production of ice 
by combination of materials, or the application of 
forces, or otherwise. It collects, stores and preserves 
that which natural causes created, and which other 





natural causes would destroy and waste. It seeks 
only to hold these last in check. Similar operations 
would equally apply to water, fruit, sand, gravel, 
coal and other natural productions. Water might 
be improved by filtration, fruit by judicious prun- 
ing of the tree or vine, or protection by glass, sand 
and gravel by screening, cobble-stones by selection, 
and coal by breaking, and each, by various processes, 
stored until the season of demand, when having 
been ‘collected, stored, preserved and prepared for 
sale,’ the natural articles, and no other would be 
put upon the market. No doubt ice may be manu- 
factured, and frigoric effects produced by artificial 
means. Corporations exist for that purpose, and 
come literally within our manufacturing laws. 
Their methods in no respect resemble those of the 
defendant. Its tools and implements are for conve- 
nience in handling and marketing a product, and 
not at all for making it. Many cases are cited by 
the learned counsel for the appellant, but we find 
none so comprehensive as to include this case, 
They all, so far as they have any application, re- 
quire the production of some article, thing or ob- 
ject by skill or labor out of raw material, or from 
matter which has already been subjected to arti- 
ficial forces, or to which something has been added 
to change its natural condition.” 

Wacon.— A dray is a wagon. Cone v. Lewis, 
Texas Supreme Court, 1885. The court said: ‘The 
statute exempts from forced sale if owned by the 
head of a family, or family, one wagon, one car- 
riage, or one buggy. In determining whether a dray 
is embraced within the meaning of the word 
‘wagon,’ it is proper to look to the meaning of the 
Legislature in giving the exemption, and no such 
restricted meaning should be given to it as will de- 
feat that intention. The intention of the Legisla- 
ture was to protect all (heads of families) in the 
pursuit of their occupations, and a correct con- 
struction of the law would seem to protect the 
drayman and cartman in possession of their vehi- 
cles, although they do not come within the strict 
definition of the word ‘wagon.’ Rogers v. Ferger- 
son, 82 Tex. 535; Nichols v. Claiborne, 39 id. 306; 
Gordon v. Shields, 7 Kans. 324; Quigley v. Gorham, 
5 Cal. 418. The statute does not give the exemp- 
tion of a vehicle which may be classed as a ‘ wagon’ 
to persons only who may be farmers, or who pursue 
some given occupation, but'‘to every family,’ and 
the fact that the plaintiff was pursuing the occupa- 
tion of a drayman, or that he used the vehicle in 
any peculiar way, could not defeat the exemption. 
To a person pursuing the business of a drayman 
such an exemption would seem peculiarly appro- 
priate, and in harmony with the spirit of the statute 
which exempts ‘all implements of husbandry’ and 
‘tools, apparatus and books belonging to any trade 
or profession.’ ” 

Curp.— A ‘‘child is a boy not above fourteen, 
or a girl not above twelve years of age.” Bell v. 
State, 18 Tex. Ct. App. 53. The court said: ‘The 
proper meaning of the word ‘child’ has not, if our 
recollection serves us, ever been defined, * * * 
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Resort then must be had to the common meaning 
and acceptation of the word ‘child.’ Mr. Webster 
defines it to mean ‘a young person of either sex; 
hence one who exhibits the character of a very 
young person ;’ and this is its common acceptation. 
It means a young person as contradistinguished 
from one of age sufficient to be supposed to have 
settled habits and fixed discretion. -Mr. Webster 
defines the word ‘ boy’ to mean ‘a male child from 
birth to the age of puberty;’ and ‘ puberty’ in civil 
law is ‘ the age in boys of fourteen and in girls of 
twelve years.’ Bouv. Law Dic. As the law now 
stands, we believe that the age of fourteen in boys 
and twelve years in girls limits the age of child- 
hood.” 

STRONGLY CoRROBORATED.—‘‘ Our statute, in 
using the words ‘strongly corroborated,’ means that 
the corroborating evidence must relate to a material 
matter, that is, must tend to show the falsity of de- 
fendant’s oath, and taken all together it must be, 
in the opinion of both the court and the jury, 
strong, that is, cogent, powerful, forcible, calcu- 
lated to make a deep or effectual impression upon 
the mind. But this character of corroborating evi- 
dence may be produced by the proof of independ- 
ent facts and circumstances, which when considered 
separately, would not be sufficient, but when con- 
sidered in the concrete would be strong. In other 
words the corroboration may be by circumstantial 
evidence, consisting of proof of independent facts 
which together tend to establish the main fact, that 
is, the falsity of the oath, and which together 
strongly corroborate the truth of the testimony of 
the single witness who has testified to such falsity.” 
Hernandez v, State, 18 Tex. Ct. App. 134. 

Devicre.— A diamond-shaped ballot is not a “ de- 
vice’ within a statute prohibiting ‘‘ devices” on 
ballots. State v. Phillips, 63 Tex. 390. The court 
said: ‘‘ By the word ‘device,’ as used in the stat- 
ute, was doubtless meant a figure, mark or orna- 
ment of a similar character, with the pictures, signs, 
etc., enumerated in the same connection, and placed 
upon the ticket in a like manner, This is the nat- 
ural and legal construction to be placed upon the 
word in the connection in which it is used, and we 
do not feel authorized to extend its meaning in re- 
striction of the right of a voter to cast his ballot 
for the candidate of his choice. * * * It was 
doubtless the conclusion of the Legislature that if 
tickets were allowed to be printed upon colored pa- 
per, or if marks, pictures or stamps were placed 
upon them, it would be within the power of per- 
sons other than the voter to ascertain the nature of 
his vote when offered to the managers, and as a 
consequence, to exert an improper control over the 
voter, or punish him for the manner in which he ex- 
ercised the right of suffrage. If they had sup- 


posed that the same evil result would follow from 
allowing tickets to be made in different shapes 
they doubtless would have prescribed the form 
of the paper on which they should be written or 
printed, 


It might happen that a political party, by 





having its tickets of a certain weight or thickness, 
could tell the name of every voter who had sup- 
ported the nominees of the party. Still, if the pa- 
per was not colored, and had no distinguishing 
mark placed upon it, these particular votes could 
not be rejected. The law does not prescribe that 
the tickets shall be square, or oblong, or round, or 
in any other shape known to geometry, and those 
we are considering, being somewhat in the shape of 
a rhomboid, were not illegal. From an examina- 
tion of these tickets it is evident also that the 
spirit and intention of the law are not violated by 
the use of them. They are easily folded in such a 
manner as to render it impossible for the closest ob- 
server to tell of what shape the paper on which 
they are printed is when spread out to its full size. 
We cannot see from an inspection of them that the 
secrecy of the ballot or the independence of the 
voter will be interfered with by allowing such tick- 
ets to be counted.” But in Oglesby v. Sigman, 58 
Miss. 502, it was very foolishly held that printer’s 
rules or dashes between headings and names were 
** devices.” 


——__>—___—_ 


INSURABLE INTEREST IN LIFE. 
I. 

\ AGER policies were void at common law. The 

various statutory enactments in the several 
States are only declaratory of what had long been a 
settled doctrine of the jurisprudence of this country. 
This was held in Eadie v. Slimmon, 26 N. Y. 9, 17, and 
Ruse v. Mutual Benefit Life Ins. Co., 23 id. 516-526. 
In the last case the court thus stated the conclusion 
to which an investigation of the subject had led it: 
‘“*My conclusion therefore is that the statute of 14 
George III, avoiding wager policies upon lives, was 
simply declaratory of the common law, and that all 
such policies would be void, independently of that 
act.’’ There seems to have been some uncertainty as 
to whether this rule obtained prior to the above act of 
Parliament; but it is impossible to believe that the 
English judiciary would ever have incorporated into 
the jurisprudence of that country any other principle. 
The anomaly would have been unexampled had the 
court sustained a life insurance upon alife in which 
the party procuring the insurance had no interest, 
and at the same time had held void a similar insur- 
ance on property. As the court said in Ruse v. Mutual 
Benefit Life Ins.Co., supra: *‘But policies without inter- 
est upon lives are more pernicious and dangerous than 
any other class of wager policies; because temptations 
to tamper with life are more mischievous than incite- 
ments to mere pecuniary frauds.’’ But such a policy 
was held valid in Dalby v. India and London Life 
Ags. Co., 28 Eng. Law & Eq. 312. The considera- 
tions of public policy which form the basis of this doc- 
trine have been nowhere better stated than in Brock- 
way v. Mutual Benefit Life Ins. Co.,9 Fed. Rep. 249. 
The court said: ‘‘It isa general rule of law that no 
one can procure valid insurance on a life unless he has 
an interest in that life. I may insure my own life, for 
I have an interest in it. But an entire stranger to me, 
one who has no interest in my life, as a creditor or 
otherwise, cannot take out a valid policy on it. 
Should he procure such policy the law would condemn 
it as a mere wager, a bet on my life, a gambling con- 
tract; and there could be no recovery thereon. This 
rule prevails, not in the interest of insurance com- 
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panies or out of regard for them. The rule has its 
foundation in good morals and sound public policy. 
It has been well said of such wager policies that ‘if 
valid they would not only afford facilities for a demor- 
alizing system of gaming, but furnish strong tempta- 
tions to the party interested to bring about if possible 
the event insured against.’ The annals of crime fur- 
nish more than one instance where murder has been 
perpetrated by the holders of such policies, that they 
might reap the fruits of speculative insurance upon 
the life of their victim. If an entire stranger to me 
were permitted to take out insurance on my life, his 
sole interest, you must perceive, would be in my 
speedy death. The law therefore wisely takes from 
him the temptation to bring about the event by for- 
bidding such contract. The evils of gambling in such 
policies are also apparent and great, and therefore the 
law will not sanction insurance obtained for the pur- 
pose of speculating upon the hazard of a life in which 
the assured has no interest.’’ The most succinct and 
at the same time most accurate definition of a wager 
policy is the one to be found in Ruse v. Mutual Bene- 
fit Life Ins. Co., supra, at page 523: “A policy obtained 
by a party who has no interest in the subject of iusur- 
ance is a mere wager policy.”” The word “ obtained” 
is italicised because, as will be shown subsequently, an 
insurance on life in favor of one who has no interest 
in the life insured, is not necessarily void as a wager 
policy, provided the insurance is not obtained by the 
party claiming the money, but voluntarily procured 
by the person whose life is insured, and made payable 
to such party. 

Starting then with the admitted principle that a pol- 
icy of insurance in favor of a person who has no in- 
surable interest in the life insured is generally void, 
the question naturally arises as to what constitutes an 
insurable interest within the meaning of this rule. The 
United States Supreme Court have stated the general 
rule with admirable precision and clearness in War- 
nock vy. Davis, 104 U. 8S. 775: “It is not easy to 
define with precision what will in all cases constitute 
an insurable interest so as to take the contract out of 
the class of wager policies. It may be stated generally 
however to be such an interest, arising from the rela- 
tions ofthe party obtaining the insurance either as 
creditor of or surety for the assured, or from the ties 
of blood or marriage to him, as will justify a reason- 
able expectution of advantage or benefit from the contin- 
uance of his life. It is not necessary that the expecta- 
tion of advantage or benefit should be always capable 
of pecuniary estimation; for a parent has an insur- 
able interest in the life of his child, and a child in the 
life of his parent; a husband in the life of his wife, 
and a wife in the life of her husband. The natu- 
ral affection in cases of this kind is considered as more 
powerful —as operating more efficaciously —to pro- 
tect the life of the insured than any other cousidera- 
tion. But in all cases there must be a reasonable 
ground, founded upon the relations of the parties to 
each other, either pecuniary or of blood or affinity, to 
expect some benefit or advantage from the continu- 
ance of the life of the insured; otherwise the contract 
is a mere wager, by which the party taking the policy 
is directly interested in the early death of the assured. 
Such policies have a tendency to create a desire for the 
event. They are therefore, independently of any stat- 
ute on the subject, condemned as being against public 
policy.”’ It will beseen from the concluding sentence of 
this extract from the opinion that the national Supreme 
Court considered it as settled law that such contracts 
were void at common law. It cannot be said that in 
the present state of the law on the subject every state- 
ment of an insurable interest contained in or the gen- 
eral rule laid down in the foregoing opinion has the 
support of adjudications. But the principle which it is 





there stated should govern in the determination of 
the question of an insurable interest is so just and so 
consistent with the reasons on which wager policies 
are declared to be void, that it must ultimately be 
adopted by every American court. The substance of 
the opinion may be summed up in the following ques- 
tions: Has the person for whom the insurance is ob- 
tained any pecuniary interest in the life insured? Is 
he so connected by consanguinity or affinity with the 
person whose life is insured that it is highly improba- 
ble that he would gamble on the uncertainty of such 
life, and thatit is highly improbable that any pecuniary 
consideration would prompt or tempt him to destroy 
such life or desire its termination? If either of the 
foregoing questions can be answered in the affirmative 
the policy is valid. Perhaps the views of the writer 
are hardly sustained by the opinion last cited; but 
they seem to rest on the fundamental principles which 
underlie all the authorities. 

The next inquiry is what has been settled on the 
subject of insurable interest by judicial decisions. 

That a wife has an insurable interest in the life of 
her husband has been decided by every court before 
which the question has come. Baker v. Union Mutual 
Life Ins. Co., 43 N. Y. 283; McKee v. Phoenix Ins. Co., 
28 Mo. 383; Gambs v. Covenant Life Jns. Co., 50 id. 44; 
Equitable Life Jns. Soc. v. Paterson, 41 Ga. 338; Hola- 
bird y. Atlantic Ins. Co., 2 Dill. C. C. 166; St. John v. 
American Life Ins. Co.,2 Duer,419; Brummer v.Cohn,86 
N. Y. 14; Lord v. Dale, 12 Mass. 115; Loomis v. Eagle 
Ins. Co., 6 Gray, 396; Conn. Mutual Life dns. Co. v. 
Schaefer, 94 U. 8S. 457; Warnock v. Davis, 104 id. 775; 
Fowler v. Buiterly, 78 N. Y.73; Thompson v. A. T. 
Life & Sav. Ins. Co., 46 id. 674; Mutual Life Ins. Co. v. 
Allen (Mass. Sup. Ct.), 30 Alb. L. J. 363. 

A husband has no insurable interest in his wife’s 
life. Charter Oak Life /ns. Co. v. Brant, 47 Mo. 419. 
But an insurable interest in the life of his wife was 
held to exist in Conn. Mutual Life Jns. Co. v. Schaefer, 
supra. In this last case the court held that the policy 
being valid in its inception, the subsequent divorce of 
the parties would not vitiate it. To same effect, Olm- 
sted v. Keyes, 85 N. Y. 601, and Bliss Life Ins., § 30. 
See also McKee v. Phanix Jus. Co., 28 Mo. 383. 

In Chisholm v. National Capitol Life Ins. Co., 52 Mo. 
213, the court went far beyond all precedents and sus- 
tained a policy of insurance on thelife of a man in fa- 
vor of his betrothed. This decision however is un- 
questionably correct on principle. 

The English law would seem to be opposed to a pol- 
icy issued on the life of a child in favor of the father. 
Halford v. Kymer, 10 B. & C. 724. But the rule is just 
the reverse in this country. All the cases sustain the 
insurability of the interest which the father has in the 
life of his child. Conn. Mutual Life Ins.Co.v.Schaefer, 
94 U.S1457; Reserve Life Ins.Co.v. Kane,81 Penn.St.154; 
Williams v. Washington Life dns. Co., 31 lows, 541; 
Mitchell v. Union Life Ins. Co., 45 Me. 104; Loomis v. 
Eagle Life & Health ms. Co., 6 Gray, 396; Hoyt v. 
New York Life Ins. Co., 8 Bosw. 440; Warnock v. Da- 
vis, 104 U. S. 775; Grattan v. National Life Js. Co., 15 
Hun, 74; May Ins., §§ 102-111; Bliss Life Ins., §§ 20-31. 

In Grattan v. National Life Jus. Co. the law of in- 
surable interest is so clear that a brief quotation from 
the opinion will be of value: ‘‘ It seems to be well-set- 
tled law that a parent has an insurable interest in the 
life of his child. The insured need not necessarily 
have any pecuniary interest inthe life of the cestui 
que vie. The contract of life insurance is not one 
merely of indemnity for a pecuniary loss, as in marine 
and fire policies; it is sufficient to show that the pol- 
icy is not invalid as a wager policy. If it appear that 
the relation, whether of consanguinity or affinity, was 
such between the person whose life was insured and 





the beneficiary named in the policy as warrants the 
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conclusion that the beneficiary had an interest, 
whether pecuniary or arising from dependeuce or nat- 
ural affection, in the life of the person insured, such in- 
terest will uphold the policy.” 

A mother has been held to have an insurable inter- 
est in the life of a child. Reif v. Union Mutual Life 
Ins. Co., 17 Ins. Chron. 13. 

In Guardian Mutual Life Ins. Co. v. Hogan, 80 Ill. 
35, the court decided that a child has not as such an 
insurable interest in the life of a parent; that to re- 
cover on the policy he must show dependence on the 
parent, or that some substantial advantage is likely to 
be derived by the child from the continuance of the 
parent’s life. This case is unsound in principle; and 
it moreover establishes an inconvenient and uncertain 
rule. Opposed to it are the dicta of Shaw, ©. J., in 
Loomis v. Eagle Life Jns. Co., supra, and of the United 
States Supreme Court in Warnock v. Davis, supra, and 
the case of Reserve Mutual Life ns. Co. vy. Kane, 15 Alb. 
L. J. 3; S. C., 81 Penn. St. 154. 

A brother has no insurable interest in the life of his 
brother. Lewis v. Phanix Mutual Life ms. Co., 39 
Conn. 100. Neither has an uncle in the life of his 
nephew. Singleton v. St. Lowis Mutual Life dns. Co., 
66 Mo. 63. Nor nephew in life of uncle. Mowry v. 
Home Life Ins. Co., 9R. I. 346. But a sister has been 
held to have an insurable interest in the life of her 
brother, on whom she is dependent; Lord v. Dale, 12 
Mass. 115; and a married sister in life of brother, on 
whom she is dependent. Frances v. Etna Life Jns. Co., 
2Ins. L. J. 657. The right to recover on the policy in 
the first case was based, not on the mere relation ex- 
isting between the parties, but on the fact that the 
sister had a pecuniary interest in her brother’s life be- 
cause of her dependence on him. It is not necessary 
that there should have been a valid marriage between 
the person whose life is insured and the beneficiary. 
It is sufficient if the parties are living together as hus- 
band and wife. Equitable Life Ins. Co. v. Paterson, 41 
Ga. 338; Estate of Mueller, 31 Alb. L. J. 288. In each of 
these cases it appeared that the husband whose life 
was insured in favor of the woman with whom he was 
living as his wife had another wife living at the time 
the policy was issued; and yet both policies were sus- 
tained. In the last case the court said: “Judged by 
the reason of the principle, there can be no doubt that 
Maria Mueller had an insurable interest in the life of 
Jobn Mueller, when the policy was taken out for her 
benefit. She had married him in good faith; had 
borne him children; had kept his house; had aided 
him in business and helped him accumulate his estate; 
and ‘he had treated her as his wife; had supported her 
as such; she had passed in society as such, and was de- 
pendent on him for support.’ Equitable Life ls. Co. 
v. Puterson, supra. She had therefore, as in fact occu- 
pying the relation of wife, a deep interest in the pres- 
ervation of his life. But she had also an interest as 
the mother of his children. He was under a natural 
obligation to maintain them until they could main- 
tain themselves.” 

A creditor has an insurable interest in the life of his 
debtor. Rawls v. American Mutual Life Jus. Co., 27 
N. Y. 282; Brockway v. Mutual Benefit ns. Co., 9 Fed. 
Rep. 249; Dalby v. dndia & London Life Ms. Co., 15 C. 
B. 365; Olmsted v. Keyes, 85 N. Y. 599; Ferguson v. 
Massachusetts Mutual Life Jns. Co., 82 Hun, 306; Good- 
win v. Massachusetts Life Ins. Co., 73 N. Y. 497. 

In Rawls v. American Mutual Life Jus. Co. the court 
decided that the plaintiff had an insurable interest in 
the life of one Fish, although the interest which plain- 
tiff had in the life of Fish as creditor was his interest 
in a debt due to a firm of which he, the plaintiff, was a 
member from a partnership of which Fish was a mem- 
ber. 

While it is true that a creditor has an insurable in- 








terest in the life of his debtor, that interest is not un- 
limited. The creditor cannot arbitrarily insure the 
life of his debtor in any amount irrespective of the 
amount of the debt. It has been expressly held that 
he cannot take out a policy largely in excess of his 
claim. Fox v. Pennsylvania Mutual Life Ins. Co., 4 
Big. L. & A. Ins. Cas. 458; Morrell v. Trenton Mutual 
Life Ins. & Fire Ins. Co., 10 Cush. 282. 

That he may insure his debtor’s life inan amount ex- 
ceeding his claim is settled by authority and clear 
upon principle. If he were limited to the actual sum 
due, he could never obtain indemnity, for the pre- 
miums paid would steadily 1educe the net amount to 
be received under the policy and the interest accruing 
would increase at the same time the amount of his 
claim. The following case sustains this doctrine. 
Goodwin v. Mass. Mut. Life Ins. Co., 73 N. Y. 480. In 
this case the amount of the debt was $1,200, and the 
court sustained a policy of $5,000. The authority how- 
ever is somewhat weakened by the fact that the in- 
sured was the sister of the person whose life was in- 
sured. The court seems to have based its conclusion, 
in part at least, on the ground of the relation existing 
between the parties. ‘Another answer to this point”’ 
(that the policy was void as a wager policy) ‘“‘is that 
the insured was a brother and near relative of the 
plaintiff, allied by the strongest ties of kindred, and 
that she had a pecuniary interest in his life as creditor. 
There is sufficient in the evidence to show that he 
owed her the sum of $1,200, which was outstanding 
against him and unpaid. Occupying the position re- 
ferred to she is brought directly within the exception 
of the statute which prohibits wager policies. The 
plaintiff had clearly an insurable interest in the life of 
the insured, and the policy was not within the pro- 
hibition of the statute. Nor under the circumstances 
is there any ground for holding that the recovery should 
be limited to the amount loaned by the plaintiff to the in- 
sured.” 

It is not necessary that the creditor should have 
held a claim which he could have enforced by legal 
proceedings. 

In Rivers v. Gregg,5 Rich. Eq. 274, the insurance 
was on the life of an infant debtor. No action could 
have been maintained on the debtas the claim was 
not for necessaries; and yet the policy was sustained 
on the ground that the creditor had an insurable in- 
terest in the infant debtor’s life. That it is not neces- 
sary that the amount ofthe policy should correspond 
with the amount of the creditor’s claim is exemplified 
in a class of cases that were decided shortly after the 
breaking out of the gold fever. Parties in the east 
advanced sums of money to persons who were anxious 
to go out to the gold mines but had no capital to pro- 
cure outfit and pay expenses. Those who advanced 
the money had an interest in the profits of the busi- 
ness. In every case an insurance on the life of the 
person to whom the money was advanced and in favor 
of the party making the advancement was sustained, 
although the amouut of the policy largely exceeded the 
sum advanced. Miller v. Eagle Life Ins. Co.,2 E. D. 
Smith, 268; Hoyt v. New York Life ms. Co.,3 Bosw. 
440; Morrell v. Trenton Life Ins. Co., 10 Cush. 282; 
Bevin v. Conn. Life Ins. Co., 23 Coun. 244; Trenton 
Mut. Life and Fire Ins. Co. v. Johnson, 4 Zabr. 
576. 

In Bevin v. Conn. Life Ins. Co., the amount loaned 
was $300, and the court sustained a policy of $1,000. 

In Hoyt v. New York Life Ins. Co., the policy was 
$1,000, and the sum advanced about $200. The policy 
was held valid. Itis true thatin each one of these 


cases the insured had an interest in the life of the 
debtor exceeding the amount of the debt, as he was to 
share in the profits, but that interest was not capable 
of being accurately or even approximately estimated ; 








388 


THE ALBANY LAW JOURNAL. 








and the cases are therefore authorities for the general 
doctrine, that when the interest of the insured is 
merely a pecuniary one, it is not necessary that it 
should be susceptible of a definite valuation, and that 
the amount vf recovery is not limited by the actual 
pecuniary loss sustained by the death of the debtor. 

It has been held that a master has an insurable in- 
terest in the life of a skilled servant whom he has em- 
ployed for a certain period. Hebdon v. West, 3 
Best & S. 578. 

In Conn. Mut. Life Ins. Co. v. Luchs, 108 U.S. 498 (28 
Alb. L. J. 77), the court decided that a partner has an 
tnsurable interest in the life of hiscopartner. L. & D, 
were partners. Each was to furnish one-half of the 
capital. L. in fact furnished all, about $10,000. L. 
took out policy for $10,000 on life of D. Held valid 
for the full amount, the court saying: ‘Certainly L. 
had a pecuniary interest in the life of D. on two 
grounds; because he was his creditor and because he 
was his partner. The continuance of the partnership 
and of course a continuance of D.’s life furnished a 
reasonable expectation of advantage to himself.”’ 

It is not howeveralways necessary thatthe person 
holding the policy should have an insurable interest in 
the life insured to entitle him to recover on the pol- 
icy. The doctrine of wager policy seems to apply in 
ouly those cases where the insured himself attempts 
t» procure a policy on his motion and without the 
original solicitation or application of the person whose 
life is insured. The following rule may now be con- 
sidered as definitely established in most jurisdictions 
in this country; that when the person whose life is in- 
sured voluntarily, without the request or solicitation 
of the person to whom the policy is made payable, pro- 
cures an insurance on his own life, and then has the 
loss made payable even to one having no insurable in- 
terest in his life, the policy is valid. Olmsted v. Keyes, 
85 N. Y. 598; Campbell v. New England Mut. Life Ins- 
Co., 98 Mass. 381; Lemon v. Phoenix Mut. Life /ns. Co., 
38 Conn. 294; Conn. Mut. Life Ins.Co.v. Schaefer, 94 U. 
8. 457; Provident Life Ins. & Ind. Co. v. Baum, 29 Ind. 
236; Fairchild vy. North Eastern Mut. Life Association,51 
Vt. 625; Langdon v. Union Mut. Life Ins. Co., 22 Am. 
Law Reg. 385. See also Guardian Mut. Life Ins. Co. v. 
Hogan, 80 fll. 35, and Am. L. & J/. Ins Co. y. Robert- 
shaw, 26 Penn. St. 189. 

In Campbell v. New England Mut. Life Jns. Co., the 
policy was made payable to one having no insurable 
interest in the life insured. 

In Provident Life /ns. Co. v. Baum, the court said 
that it was “* beyond question that a person has an in- 
surable interest in his own life and that he may effect 
such an insurance and appoint any one to receive the 
money in case of his death during the existence of 
such policy.” 

In Olmsted v. Keyes, the court declared: ‘It is 
abundantly settled in this State that one who takes an 
insurance upon his own life may make the policy 
payable to any person whom he may name in the pol- 
icy, and that such person need have no interest in the 
life insured.” 

The case ot Langdon v. Union Mut. Life Ins. Co., in 
the United States Circuit Court forthe Eastern Dis- 
trict of Michigan, isa very strong authority on this 
point. The facts were that the defendant issued a 
policy on the life of one Baker payable to his brother- 
in-law, the plaintiff, in case plaintiff should survive 
Baker; otherwise to be payable to Baker himself. The 
agent of defendant solicited plaintiff to take out a pol- 
icy on his own life, but plaintiff refused to do so, but 
referred ¢he agent to Baker and states to him that if 
Baker would take out a policy on his own life he 
would pay the premiums. The court left the question 
to the jury whether the policy was taken out in good 





faith by Baker with a: designation of the plaintiff as 
the person to receive the money; or whether it was 
intended by plaintiff as a wagering contract. On mo- 
tion fora new trial, the jury having sustained the pol- 
icy, the question was held to have been properly sub_ 
mitted to the jury, the court saying: “The facts 
however that the policy was taken out by Baker at 
the plaintiff's instigation, and that the premiums were 
paid by plaintiffs, taken in connection with Baker's 
position in life, his total want of means, and the 
further fact that plaintiff had obtained policies upon 
his life to the amount of 36,000 in addition to this, 
were strong evidence to show that the transaction 
was a mere wager upon his life, notwithstanding the 
fact of Baker's reversionary interest. * * * Under 
all the circumstances I think the question was prop- 
erly submitted tothe jury.” The case is an extreme 
one because it appeared that Baker took out the pol- 
icy at the instigation of the plaintiff, and that plaintiff 
paid allthe premiums. Were there no other facts in 
the case it is quite clear that the court would not have 
been justified in leaving the question of wager policy 
to be decided by the jury on a question of fact. But 
it appeared that the plaintiff’s interest in the policy 
was contingent on his surviving Baker; and the court 
on this point said: “It was thought that the fact 
that the policy provided in express terms that in case 
of the previous death of the plaintiff it should revert 
to the insured, and hence that the plaintiff's interest 
was contingent upon his surviving Baker was some 
evidence to go to the jury, that the policy was taken 
in good faith. It was certainly consistent with an 
understanding that the plaintiff wished to hold the 
policy during his life as security for the premiums 
with a resulting trust in favor of Baker’s wife who was 
his own sister.’”’ It is difficult to see however how 
this fact cau have any effect on the question whether 
the policy was a wager policy. The plaintiff having no 
insurable interest in Baker’s life could recover only 
or the ground that Baker himself, without any solici- 
tation on the part of the plaintiff, took out the policy 
and voluntarily made it payable to plaintiff. The facts 
were conclusive against this view of the transaction, 
and there was therefore nothing to submit to the jury. 
The ‘good faith” of the plaintiff was of no import- 
ance. If “good faith’’ is to be the test in such cases, 
the question whether a policy is void as a wager policy 
must in nearly every instance be submitted to a jury, 
and in practically every case the policy will be sus- 
tained, and the rule of law which declares void wager 
policies will be virtually annulled. In all the other 
cases on the point the question has been decided by 
the court as a question of law. The decision is not 
sustained by a single authority; it isrepugnant to the 
fundamental principles on which the courts have 
based their decisions sustaining policies in favor of 
persons who have no iusurable interest in the life in- 
sured; and it would inevitably lead to the practical 
abrogation of the common-law rule which declares 
wager policies to be void. 

The fact that the beneficiary pays the premiums is 
not conclusive against the policy where he has no in- 
terest in the life insured. The policy may neverthe- 
less be valid. Triston v. Hardey, 14 Beav. 232; Arm- 
strong v. Mut. Life Ins. Co., 13 Rep. 711; Langdon v. 
Union Mut. Life Ins. Co., swpra. 

But where the policy is taken out at the instigation 
of the beneficiary it is void unless he can show an in- 
surable interest. Wainwright v. Bland, 1 Mees. & 


W. 32. 
Guy C. H. Cor.iss. 
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NEGOTIABLE INSTRUMENT — FRAUDULENT 
ALTERATION OF CHECK—LIABILITY OF 
BANK TO DRAWER. 


NEW YORK COURT OF APPEALS, OCTOBER 6, 1885. 





CRAWFORD v. West SIDE BANK.* 


Plaintiff, April 20, intending to leave town, drew his check on 
the defendant bank, dated April 22, for $700 payable to 
his clerk, for the purpose of enabling him to obtain funds 
to pay plaintiff's workmen. The clerk having altered the 
date to the 2lst drew the money on that day and ab- 
sconded. In an action by plaintiff to recover his balance 
atthe bank, held, that the bank was not entitled to 
charge to plaintiff’s account the amount of said check, 


John C. Shaw, for appellant. 
D. M. Porter, for respondent. 


RueGer, C. J. The relation existing between a bank 
and its depositoris, ina strict sense, that of debtor 
and creditor; but in discharging its obligation as a 
debtor the bank must do so subject to the rules ob- 
taining between principal and agent. In disbursing 
the customer’s funds it can pay them only in the 
usual course of business, and in conformity to his di- 
rections. In debiting his account it is not entitled to 
charge any payments except those made at the time 
when, to the person whom, and for the amount au- 
thorized by him. Wheeler v. Gwild, 20 Pick. 545; Dan. 
Neg. Inst., § 1818. It receives the depositor’s funds 
upon the condition of disbursing them according to 
his order, and upon an accounting is liable for all such 
sums deposited as it has paid without receiving valid 
direction to make. The bank is from necessity re- 
sponsible for any omission to discover the original 
terms and conditions of a check once properly drawn 
upon it, because at the time of payment it is the only 
party interested in protecting its integrity who has 
the opportunity of inspection, and it therefore owes 
the duty to its depositors of guarding the fund in- 
trusted to it from spoliation. 

This liability arises, although an alteration of a ma- 
teria] part of his order has been effected, even though 
it be done so skillfully as to defy detection by exami- 
nation. Dan. Neg. Inst., § 1660. This follows from 
the fact that after it is put in circulation it passes be- 
yond the reach of its maker, and he has no opportu- 
nity, until after it has fulfilled its office, of inspecting 
it and protecting himself from the loss occasioned by 
a fraudulent alteration. This opportunity the banker 
has, and he is responsible for any want of vigilance in 
detecting the alteration of an order after it has once 
been correctly drawn with its blank places properly 
filled up, and is put in circulation by the maker. 

The responsibility of the banker however for the ex- 
ercise of such vigilance is confined to the maker alone. 
So far as other parties, through whose hands an al- 
tered check passes, are concerned, they have the same 
opportunity for detecting fraudulent alterations in 
the body of the check that the banker has, and as to 
them, after payment, he is responsible only for the 
genuineness of the maker's signature. Bank of Com- 
merce v. Union Bank, 3 N. Y. 230. The principle 
stated in White v. Continental Bank, 64 id. 316; 8. C. 
21 Am. Rep. 612; Marine National Bank v. Nation a 
City Bank, 59 N. Y. 67; 8S. C.,17 Am. Rep. 305, and 
kindred cases, that the drawees of acheck or bill are 
held to a knowledge of the signature only of their cor- 
respondents, the drawers, and not for a want of knowl 
edge of the genuineness of the body of the instrument 
applies only as between them and such other parties 
as have equal opportunity of inspection, and equa 





*Affirming 49 N. Y. Sup. Ct. Rep. 68. 





means for determining the existence of an alteration. 
Such parties take the paper relying solely upon the 
reputed responsibility of their transferors, and the 
other parties to it, and its apparent genuineness, and 
they therefore deal in it at their peril. They have no 
duty to perform in respect to it except that of guard- 
ing their own interests, and in buying and transferring 
it to others, they take the risk of loss occurring from 
fraudulent alterations. 

The questions arising on such paper between drawee 
and drawer however always relate to what the one has 
authorized the other todo. They are not questions of 
negligence or of liability of parties upon commercial 
paper, but are those of authority solely. In this view 
it has been held when the check of a depositor was 
fraudulently altered from £3 to £200 after issue, and 
was paid by the bank at the latter amount, that the 
bank was entitled to charge only £3 to the depositor. 
Hall v. Fuller, 5 B. & C. 750. Bailey, J., said: “If 
the banker unfortunately pays money belonging to 
the customer upon an order not genuine he must suf- 
fer, and to justify the payment he must show that the 
order was genuine not in the signature only, but in 
every respect.”’ 

The question of negligence cannot arise unless the 
depositor has, in drawing his check, left blanks un- 
filled, or by some affirmative act of negligence has 
facilitated the commission of a fraud by those into 
whose hands the check may come. Young v. Grote, 4 
Bing. 253; Dan. Neg. Inst., § 1659. 

The theory that a party who makes and issues com- 
mercial paper, properly and carefully drawn, to ex- 
press the liability which he intends to assume, is 
chargeable with negligence on account of the criminal 
act of another in altering it after its issue, would ren- 
der him an insurer against such acts, and is repugnant 
to justice and reason. 

In the present case the plaintiff, on the 20th of 
April, intending to be absent from his place of busi- 
ness for a few days, drew his check on the defendant, 
dated April 22, for $700, payable to his clerk, one Mor- 
gan, for the purpose of enabling him to obtain funds 
to pay wages becoming due to the drawer’s employees 
on the 22d. The check was left in the drawer's check- 
book in his safe, with directions to Morgan, who had 
a key to the safe, to take the check on the 22d, 
draw the money and deliver it to his foreman 
to pay out to the employees in case the drawer did not 
return before noon upon that day. The plaintiff did 
not return until after the time appointed, but on the 
21st Morgan took the check,and having altered the 
date to the 2lst, drew the money from the bank and 
absconded with the funds on the same day. 

The check as drawn conferred no authority on the 
bank to pay the amount for which it was drawn out 
of the plaintiff's funds before its date. Godin v. Bank 
of Commanwealth,6 Duer,76; Mohawk Bank v. Broder- 
ick, 10 Wend. 304; S. C., 13 id. 183. Such payment did 
not therefore justify the bank in charging the check 
to the plaintiff. The bank undoubtedly had the same 
right as any other person to purchase a post-dated 
check and enforce it against the drawer in case of his 
liability thereon. This right to enforce payment how- 
ever depended upon the question as to whether the 
purchaser became a bona fide holder of the paper, and 
also whether it was then a valid obligation of the 
maker. A material alteration of its terms after ex- 
ecution and before payment would destroy its valid- 
ity. Achange in its date whereby the time of its 
payment was accelerated was undoubtedly such an al- 
teration. Thus it was held in the case of Vance v. 
Lowther, 1 Ex. Div. 176; S. C., 16 Moak Eng. Rep. 
583, where the date of a check had been altered from 
March 2to March 26, and as thus altered was at- 
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tempted to be enforced against the drawer by one wh 
had paid value to an unlawful holder for it, that such 
alteration vitiated the check and no recovery could be 
had thereon. 

Whenever the legal rights and liabilities of a maker 
of commercial paper are changed in a material respect 
by a fraudulent alteration of the obligation, such alter- 
ation vitiates the instrument, and the question 
whether it is material or not is one of law for the 
court. 2 Pars. Notes and Bills, 582; 2 Pars. Cont. 721; 
Dan. Neg. Inst., §§ 1373, 1658; Booth v. Powers, 56 N. 
Y. 29. 

The absence of adate upon a negotiable instrument 
at its inception, or the fact that it is post or ante-dated 
may not be material upon the question of its validity; 
but when a date has been once inserted, and its time 
of payment has been thus fixed, such date is material 
and cannot be altered without the consent of the 
maker. Dan. Neg. Inst., §§ 1376-77, 1577-78; 2 Pars. 
Notes, 552; Stephens v. Graham, 7 Serg. & R. 505. 

In the present case, the check was never’ a valid in. 
strument for any purpose, because it had become vit- 
iated by a fraudulent alteration before it had any in- 
ception. It never came into the hands of any persor 
entitled to enforce it for any amount, or for any pur- 
pose, as against its maker. The whole object of the 
check had failed before the legally appointed time for 
its payment, by reason of the unauthorized act of the 
bank in paying it, and thereby enabling the fraudulent 
holder to abscond with its proceeds. The check was 
not therefore a legal obligation enforceable against the 
drawer by its owner and holder. It is claimed by the 
appellant, even if it be held that the defendant 
had no authority to pay this check on the 21st, that 
having become its ewner, and having keptit until 
after its true date, it was then entitled to charge it to 
the plaintiff, because it then corresponded, not only as 
toamount, but as to the time of payment, with the 
obligation which the plaintiff intended to and did in 
fact assume. There is some authority for the proposi- 
tion, that a banker after payment has theright to hold 
an altered check for its correct amount, as against the 
maker. Hall v. Fuller, supra; Susquehanna Bank v. 
Loomis, 85 N. Y. 207; 8S. C., 39 Am. Rep. 652; Reding- 
ton v. Woods, 45 Cal. 406. In these cases however 
the checks had received a legal inception upon their 
delivery to holders for value, and as thus delivered, 
authorized their drawees to pay them and debit the 
makers with the sum originally specified therein. 
Such instruments not only conferred authority to pay 
their true amount upon their drawees, but created a 
legal liability in case of non-payment, against their 
drawers for the repayment of that amount, and the 
right to enforce such power, or liability, would no 
doubt pass as an incident tothe transfer of the check 
to any holder in good faith. Pars. Bills and Notes, 
582. But wecannot see how the principle .stated in 
these cases can benefit the defendant, for the possi- 
bility that the check could ever become a legal liabil. 
ity, in the hands of any person, was destroyed by its 
fraudulent alteration before inception. In the hands 
of Morgan, the check created no liability in his favor 
against its drawer. There never existed therefore 
either a valid written obligation against the plaintiff, 
or an original legal liability to any one enforceable 
after the destruction of the written instrument by its 
fraudulent alteration. 

The transfer of the check by Morgan, under the cir. 
cumstances, could not therefore carry to another a 
right founded either upon the vitiated check, or upon 
an original liability which never in fact existed. 

When a negotiable instrument constitutes in itself 
the only obligation existing against its maker, all 
remedies thereon are lost by its fraudulent alteration, 
and the law refuses to create a new contract to sup- 








ply the place of the one destroyed. Booth v. Powers, 
56 N. Y. 31; Pars. Bills, 572; Meyer v. Huneke, 55 N. 
Y. 412. 

It follows that there is no principle upon which the 
defendant has the right to charge the check in ques- 
tion for any amount to the plaintiff. 

The judgment should therefore be affirmed. 


All concur. 
—_——> — -—— 


MASTER AND SERVANT—BREACH OF CONTRACT 
OF HIRING—EMBEZZLEMENYT. 
NEW YORK COURT OF APPEALS, OCTOBER 6, 1885. 
TURNER V. KOUWENHOVEN.* 

A mere failure to account for moneys received while ern- 
gaged in service will not prevent a recovery of 
stipulated wages where a servant has fully completed his 
term of service, and a charge that plaintiff was entitled 
to recover unless defendant satisfied the jury that there 
had been a withholding by plaintiff, and that even if 
plaintiff had retained and failed to pay over moneys, 
he twas nevertheless entitled to recover his wages less 
such sums retained, is not erroneous. 


tives from a judgment of the General Term of 
the Supreme Court, affirming a judgment of the 
County Court, second department, in favor of the 
plaintiff entered upon a verdict; also from an order of 
said General Term affirming an order denying defend- 
ant’s motion for a new trial. 
Action by servant against his master to recover a 
year’s wages upon an express contract of hiring. The 
opinion states the facts. 


John Reynolds, for appellant. 
Wm. J. Gaynor, for respondent. 


MILLER, J. This action was brought by the plain- 
tiff, who was a farm servant,to recover,under a contract 
for one year with the defendant, for farm work, and 
carrying produce to market at a stipulated price 
agreed upon of $20 per month, and in addition $1 per 
load for carrying and marketing such produce. There 
was no dispute as to the contract, but there was a con- 
troversy as to the number of loads, but this was 
arranged in submitting the case to the jury, it being 
admitted that the number of loads should be as stated 
by the defendant. It was also agreed that $10 had 
been advanced upon wages during the year, and it 
was conceded that there remained unpaid to the 
plaintiff $230 for the monthly wages, and $201 for 
two hundred and one loads, amounting in all to 
$431. 

The principal question litigated upon the trial was 
whether the plaintiff had retained and converted any 
of the moneys received by him from the sale of the 
farm produce to his own use, and thus defrauded the 
defendant. Evidence was introduced upon the trial 
tending to show that the plaintiff had appropriated 
and embezzled some of the moneys received by him, 
belonging to his master, to his own use, and it was 
claimed that the contract was an entire one, and full 
performance of the same was acondition precedent to 
the recovery of any part of the servant’s wages. 

The counsel for the defendant made various requests 
to the courtto charge the jury in substance to the 
effect that if the plaintiff, during his term of service, 
kept back or retained, without defendant’s consent, 
any part of the proceeds of the sales, he could not re- 
cover any amount whatever. The court did charge 
that it was an implied part of plaintiff's contract of 
service that he should fully pay over all proceeds col- 
jected by him upon sales of defendant’s farm produce, 


*29 Hun, 232, affirmed, 
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but refused to charge as requested, and did charge 
that even if plaintiff had retained and failed to pay 
over part of such proceeds, he was nevertheless en- 
titled to recover his stipulated wages under the con- 
tract, less such sums as he had retained, or in other 
words, less such damage as defendant had sustained 
by plaintiff's failure to perform fully. The ruling of 
the court presents the distinct question whether a 
failure by the servant to account for the proceeds of 
sale made by him, and to pay over the same, was such 
a breach of the contract as prevented a recovery by 
the plaintiff of any amount to which he was entitled 
by tbe terms of the contract. 

We are referred by the appellant’s counsel to nu- 
merous reported cases to sustain the position that a 
single breach of the contract of service is of itself suf- 
ficient to prevent a recovery. None of them however 
go to the extent of holding that a mere failure to ac- 
count for moneys received while engaged in service of 
itself prevents a recovery where the servant has fully 
completed his term of service. It is undoubtedly the 
law that where a party fails to perform the full term 
required, unless prevented by the act of God, or by 
some sufficient legal excuse, no recovery can be had 
upon the contract, but that rule cannot be invoked, 
under ordinary circumstances, where there has been 
only asimple failure in reference to some particular 
portion of the contract. There must be something 
more than a mere breach of a slight character during 
the continuance of the time of service, where the con- 
tract has been substantially performed, as to time and 
its most material parts, to prevent a recovery bya 
party of any sum provided for by the contract. Or- 
dinarily the damages sustained by a failure to per- 
form some vf the conditions of the contract may 
properly be allowed against the full amount claimed, 
but unless the failure is substantial, material, and 
strikes at the very essence of the contract, or it ap- 
pears that the parties intended that any such violation 
should render the contract of no effect, it cannot de- 
feat a recovery. 

The rule is well settled in this State that if the mas- 
ter, for good and sufficient cause, discharge the ser- 
vant before the expiration of the term of service: or if 
the servant, without good cause, quit service before 
the end of the term, he can recover nothing for the 
part of the term past, nor for the future. But where 
the servant has served his full term this rule has no 
application and has never been upheld by the decisions 
of the courts. Cases may no doubt arise where the 
dishonesty of the servant is of such a character as 
would justify the conclusion that his contract had 
been violated ina most material and substantial part 
and to an extent which would bar any recovery what- 
ever, but the act in such cases, to bara recovery, must 
be misconduct and unfaithfulness which substantially 
violates the contract of service. Brown v. Craft, 6 C, 
& P. 16, note g; Libhart v. Wood, 1 Watts & Serg. 265. 
Flagrant acts of dishonesty or crime which seriously 
affect the master’s interest, continued during the ser- 
vice, might well be regarded asa bar to the recovery 
of wages, although the amount received and fraudu- 
lently appropriated might be far less than the amount 
fixed by the contract. But no such case was presented 
here by the requests to charge. None of the requests 
embrace the case of embezzlement or criminal appro. 
priation of the moneys of defendant. They include a 
mere failure to pay over moneys received belonging to 
the defendant, which failure may not have been 
criminal and have been caused by a mistake, misap- 
prehension or neglect. They were not sufficiently 


broad to include criminal conduct on the part of the 

plaintiff, and this point is not distinctly presented. 
The facts lead to the conclusion, that the judge upon 

the trial committed no error in his charge, or refusals 





to charge, in reference to the questions which have 
been considered. Independent however of the reasons 
already given in support of the decisions of the trial 
court, it appears from the record before us that the 
jury rendered a verdict for the plaintiff for the full 
amount conceded to be due to him. This was a direct 
finding that the plaintiff had nut embezzled any of the 
moneys belonging to the defendant which were re- 
ceived by him, and hence it follows, that the ques- 
tions of law presented are really not in the case. Ifthe 
plaintiff did not embezzle or dishonestly appropriate 
any of the moneys of the defendant, as the jury found, 
the requests to charge which were refused, as well as 
the charge made, to which exceptions were taken, were 
of no sort of importance and had no bearing upon the 
issue presented. 

Some stress is laid by the appellant’s counsel upon 
the fact that the jury allowed no interest upon the 
amount of the plaintiff's claim, and it is argued that 
they may have regarded some of the evidence intro- 
duced as proof that the plaintiff had retained moneys 
of the defendant, and allowed the same as an offset 
against such interest. There is no foundation for 
sucha claim. There is nothing in the case which 
shows that any point was made in regard to interest 
orany instruction given as to the same, and it would 
be going very far thus to speculate upon the supposed 
intention of the jury. 

There was no error in the charge of the judge that 
plaintiff was entitled to recovery unless defeudant 
satisfied the jury that there had been a withholding by 
plaintiff. After the plaintiff had proved his claim 
under the contract, the burden of proof was clearly 
upon the defendant to prove the counter-claim set up 
in his answer. The presumption is that the servant 
has performed his duty, and that a servant in the habit 
of daily or weekly accounting for moneys received for 
his master will have paid over the money received. 1 
Cooley Bl. Com. 428. 

We have examined the other question raised on the 
trial and discover no ruling which furnishes any 
ground for areversal of the judgment. 

The judgment should be affirmed. 

‘Ruger, C. J., Andrews, Danforth and Finch, JJ., 
concur in result; Earl, J., concurs on the ground that 
the jury found no embezzlement; Rapallo, J., not 
voting. 

NEGLIGENCE—CLOTHES WRINGER—NOTICE. 
NEW YORK SUPREME COURT, GENERAL TERM, THIRD 
DEPARTMENT. 

MAY, 1885. 


Morris v. New York Cent. R. Co.* 

If a conductor or other employee chargeable with care and 
prudence in lookingafter the safety of passengers, has 
notice and knowledge of danger to any of them, because 
of their having an unusual and improper package in the 
rack overhead when seated in the car, the company is 
chargeable with negligence for its non-removal; and 
when on the question of notice the evidence is conflicting, 
the case is properly submitted to the jury. 

,= for personal injuries. 

the facts. 
Reilly & Hamilton, for plaintiff. 
Hale & Buckley, for defendant. 
Bocxss, J. The immediate cause of the injury for 
which a recovery was allowed in this case was the 


falling upon the plaintiff, a passenger on the defend- 
ant’s train going west from Fonda, from the rack or 


The opinion states 





*Not elsewhere reported. 











892 





THE ALBANY LAW JOURNAL. 





el 








basket over his seat, of a clothes wringer, placed there 
by another passenger who took passage at Anster- 
dam, the next preceding station. The accident oc- 
curred between Fonda and Palatine Bridge, possibly 
between the last place and Fort Plain, stations next 
nearest from Fonda. The conductor had passed 
through the train before reaching Fonda, and also 
after leaving Fort Plain, and collected the passengers’ 
tickets, without observing the wringer in the rack. 
The wringer was wrapped up in brown paper, more or 
less concealing its real character. On this point there 
was some diversity, perhaps conflict of proof. The 
plaintiff testified that he noticed the parcel that was 
in there when he sat down; that he could see that the 
ends were open, but could not discover what it was; 
that the reason he could not tell what the parcel was, 
because his eyesight was so short. The defendant’s 
witnesses testified to the effect that the package was 
so wrapped up that an observer could not tell or see 
what it was. The learned trial judge ruled that there 
was no evidence upon which the jury could find that 
the car or the rack was insufficient; also that there 
was no negligence on the part of the defendant in re- 
ceiving the wringer in the car, orin permitting it to 
be put in the rack, or in allowing it to remain there, 
unless the appearance of the package conveyed to the 
defendant's employees implied notice of its character; 
and further, that the conductor was not bound to ex- 
amine packages placed in therack to see that they 
contained nothing dangerous to passengers, from 
falling therefrom; but he refused to nonsuit the plain- 
tiff, and submitted the case to the jury upon the ques- 
tion whether the package, as done up, was in such 
shape, as under the circumstances, should have at- 
tracted the attention of the defendant’s employees, in 
the exercise by them of reasonable care and prudence, 
to its real character; and charged the jury that if this 
was so, then that they should have seen to it that it 
was removed. Tothe refusal to nonsuit, and to such 
ruling, the defendant's counsel excepted. 

After much reflection, we are of the opinion that the 
rulings of the court were sound. In effect it wus a 
holding and an instruction to the jury that if the con- 
ductor or other employee chargeable with care and 
prudence in looking after the safety of passengers had 
notice and knowledge of danger to any of them, be- 
cause of their having an unusual and improper pack- 
age in the rack overhead, when seated in the car, the 
defendant would be chargeable with negligence for its 
non-removal. 

Were the case destitute of all proof onthe subject 
it would be quite different from what it is; but there 
was proof bearing on the question submitted. The 
appearance of the package, how wrapped up, its quali- 
ties of danger, and to what extent they were concealed 
from observation, were subjects as to which witnesses 
were examined and gave testimony proper to be con- 
sidered and weighed. Thiscase differs from Dougan 
v. C. T. Co., 56 N. Y. 1, to which we are cited by the 
defendant's counsel. There the question was whether 
the defendant had reason to apprehend the danger 
charged as ground of negligence. It was held that it 
had not, hence was under no obligation to provide 
against the danger. Not so here, in case the defend- 
aut had notice or knowledge, or on the proof, should 
be held to notice or knowledge of the danger impend- 
ing over the passengers. 

The case of Crocheron v. N. S.S. I. F. Co., 56 N. Y. 
656, is similar in principle to the Dougan case; as is 
also Cleveland v. N. J. S. Co., 68 N. Y. 306; and the 
same may be said of Loftus v. U. F. Co., 84 N. Y. 455; 
S. C., 388 Am. Rep. 533. 

As regards the case of Keeley v. E. R. W.Co., 47 How. 
256, it will hardly be contended that the liability of 
the defendant for the injury would have been in doubt 








if it had been proved that the latter had been notified 
of the misplaced switch, and had omitted to put itin 
place; and so also in Joy v. W. Co., 114 Mass. 63, in 
case the company had been held to knowledge that the 
guard chain was down, and yet had made no effort to 
prevent the too hasty egress of passengers from the 
boat. 

In Carpenter v. B. & A. R. Co., 97 N.Y. 494; 8. C., 
49 Am. Rep. 540, the doctrine of the cases above re- 
ferred to was recognized and approved; but the de- 
fendant was held responsible on the ground that it 
was chargeable with notice of the danger, yet with 
such notice it omitted to take reasonable and proper 
precaution to prevent injury therefrom. So in the 
case here before us, if the defendant was chargeable 
with notice of the danger which impended over the 
plaintiff, and permitted its continuance after such no- 
tice, liability forthe injury to him resulting from it 
must follow asa matter of law, so be it that he was 
himself free from fault in the matter. On the ques- 
tions of fact above suggested, the jury have found 
for the plaintiff, and as we think, on evidence suf- 
ficient to make it proper for the jury to determine 
them. 

Some other questions have been discussed by the 
learned counsel for the defendant, involving, as is 
argued, grounds of error; but none of them,as we con- 
clude, so touch the merits of the case as to require a 
reversal of the judgment. 

Judgment and order appealed from affirmed, with 
costs. 

> 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONSTITUTIONAL LAW—COUNTY TREASURER’ S SALARY 
—PERCENTAGE ON STATE TAX.— The compensation of 
the couvty treasurers of Monroe and Seneca counties 
is limited to the salaries as fixed by the supervisors of 
those counties, Where the compensation of county 
treasurers is diminished by an act of the Legislature, 
which does not in terms apply to treasurers in office at 
the time of its passage, it will be presumed that it was 
intended to operate only as to future treasurers. Ker- 
rigan v. Force, 68 N. Y. 381. A county treasurer hav- 
ing received funds by virtue of an act of the Legisla- 
ture, which directed that they should be allowed to 
him for the benefit of his county, cannot set up the in- 
validity of the act under which he received the money, 
and on that ground claim to retain it for himself, as 
against the party for whose benefit he received it. 
Ross v. Curtis, 31 N. Y. 606; People v. Mead, 36 id. 
224; First Nat. Bank v. Wheeler, 72 id. 201. Supervis- 
ors of Seneca Co. v. Allen. Opinion by Rapallo, J. 
(Decided Oct. 6, 1885.] 


INSURANCE — MARINE — BREACH OF CONTRACT — 
RIGHTS OF PARTIES.—A preliminary contract of in- 
surance is not, in and of itself and standing alone, the 
basis of an action, but amounts to an agreement to in- 
sure upon the terms of the usual policy afterward to 
be issued, for a breach of which agreement the action 
lies, and the loss may be recovered. Ellis v. Albany 
City Fire Ins. Co., 50 N. Y. 402; De Grove v. Metro- 
politan Ins. Co., 61 id. 594; S. C., 19 Am. Rep. 305. 
This doctrine implies that essential conditions of the 
contract remain to be performed and that the insur- 
ance takes effect upon that assumption. These condi- 


tions are subsequent in point of time, but on each side 
precedent to the right of action. The insurer is bound 
to issue the policy in the usual and ordinary way and 
within the usual and reasonable time, and within the 
same time the insured is bound to pay the premium, 
or if credit is allowed,to give the customary note. But 
the insured is not bound to pay if the policy is refused, 
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and the insurer is not bound to deliver the policy if 
premium or the stipulated note is withheld. Either 
party not in default may compel performance by the 
other, or treating the refusal as an abandonment, may 
himself joinin the abandonment and so terminate the 
contract and destroy its existence. Graves v. White, 
87 N. Y. 463; New England [ron Co. v. Gilbert El. R. 
Co., 91 id. 168. Ifin such acase, the breach on one 
side is such as to indicate an intent to abandon or re- 
pudiate the agreement, the other party may assent 
and so the contract be dissolved. Hubbell v. Pac. Mut. 
Life Ins. Co. Opinion by Finch, J. 

[Decided Oct. 6, 1885.] 


MUNICIPAL CORPORATION — NEGLIGENCE—DEFECT- 
IVE SIDEWALK—CONSTRUCTION — NOTICE — QUESTION 
or FAct.—The action was brought to recover damages 
sustained by plaintiff in consequence of falling upon 
the crosswalk at‘the intersection of Second avenue 
w'th Thirteenth street, in the city of New York. The 
plaintiff's testimony showed that he fell on the cross- 
walk at the place in question while passing there about 
nine o’clock in the evening, and broke hisarm. That 
the crosswalk was composed of three lines of bridge 
stones; that the plaintiff fell on the southernmost 
stone of the middle row, which stone was out of posi- 
tion; that a measurement and survey of this place was 
made by an architect and city surveyor, who describes it 
as follows: ‘‘I made asurvey of the place critically. 
* * * The end stone of the crosswalk is badly out 
of level; it hasa pitch or inclination toward the east; 
I measured the amount of the pitch; it is eight inches 
at the south-east corner, and about five inches at the 
south-west corner;’’ that the defect had been in that 
condition for about two years. The defense produced 
the testimouy of a city surveyor, who swore he ex- 
amined the place by a surveyor’s level, by placing it 
upon the sidewalk and not upon the crosswalk, by 
which survey he contradicted the statements of the 
actual measurements made by the survey as intro- 
duced by plaintiff. The defendants also introduced 
the testimony of several police officers, who swore it 
was their duty to examine and report all defects 
in streets, etc., of the city; and had frequently seen 
this place, and did not consider it dangerous, and did 
not report it. Whereupon the court dismissed the 
complaint forthe reason that the defendant had not 
been shown to have had notice of the defect. The 
nonsuit was not granted onthe ground that the evi- 
dence failed tu show that the crosswalk, on which the 
plaintiff fell, was ina dangerous condition. The trial 
judge held that the fact of the accident having hap- 
pened and of the crosswalk being in a dangerous con- 
dition were not sufficient to render the city liable; 
that notice of the dangerous condition of the walk 
and the omission of reasonable care to repair it were 
essential, and the nonsuit was placed upon the ground 
that the city had passed an ordinance requiring the 
policemen on duty to inspect crosswalks; that such 
inspection had been made, embracing the particular 
crosswalk in question, and the policemen testified that 
they observed nothing dangerous and reported noth- 
ing to the city. From these facts the learned court 
drew the conclusions, first, that the city did not have 
notice of the dangerous condition of the crosswalk, 
and secondly, that it took all the care corporations 
could take, by instructing its subordinates to ascertain 
what the facts were and report. We cannot accede to 


this view of the law. The displacement of the stone on 
which the plaintiff fell had continued such a length of 
time that notice of the defect might, on that ground, 
have been imputed to the defendant; but its subordi- 
nates, charged with the duty of inspection, also had 
actual notice of the defect, and their failure to report 
cannot shield the city. 


Neither is their opinion, that 





the defect did notrender the crosswalk dangerous, 
any defense against the charge of negligence in not re- 
pairing it, if it was in fact dangerous. That was a 
question to be determined by the jury and not by the 
opinion of the policemen; and their failure to observe 
its dangerous condition, if in fact it existed and was 
apparent, is not a defense to the city. Neither can we 
accede to the doctrine that the city performs its whole 
duty in respect to keeping the streets in safe condition 
for travel, by instructing its subordinates to ascertain 
the facts and report. (2) Whether a depression of 
eight inches in one corner of a stone five feet long and . 
two feet wide constitutes such a defect in the walk as 
to render it unsafe is a question of fact which should 
be left to the jury. Clemence’v. Auburn, 66 N. Y. 
334, 342. Goodfellow v. Mayor of New York. Opinion 
by Rapallo, J. 

[Decided Oct. 6, 1885.] 


AGENCY — TRUST RELATION — FOLLOWING TRUST 
FUNDS— DEPOSIT IN BANK.— Charles A. Wilson & 
Brother, as agents, opened an account with the de- 
fendant on the 28th of October, 1878. They were 
agents for the plaintiffs and other persons for the sale 
of consigned goods, having no interest except com- 
missions. On the 23d of January, 1879, the defendant 
credited itself with $1,000 of this money deposited in 
the firm name as “ agents,’’ on an old indebtedness of 
C. A. Wilson & Bro. personally. On the 4th of Feb- 
ruary, 1879, Charles A. Wilson & Bro., agents, gave 
plaintiffs a check for their balance, $607.45, which de- 
fendant refused to pay. Aside from the notice im- 
plied by the fact that C. A. W. & Bro. deposited these 
moneys as agents, the testimony shows that they had 
no ownership in the bank account. The relation be- 
tween a commission agent for the sale of goods and 
his principal is fiduciary. The title to the goods, until 
sold, remains in the principal, and when sold, the pro- 
ceeds, whether in the form of money, or notes, or 
other securities, belong to him, subject to the lien 
of the commission agent for advances and other 
charges. The agent holds both the goods and pro- 
ceeds upon an implied trust to dispose of the goods 
according to the directions of the principal, and to ac- 
count for and pay over to him proceeds from sales. 
The relation between the parties in respect to the pro- 
ceeds of salesis not that of debtor and creditor sim- 
ply. The money and securities are specifically the 
property of the principal, and he may follow and re- 
claim them, so long as the identity is not lost, subject 
tothe rights of a bona fide purchaser for value. In 
case of the bankruptcy of the agent, neither the goods 
nor their proceeds would pass to his assignees in bank- 
ruptcy for general administration, but would be sub- 
ject to the paramount claim of the principal. Those 
principles seem to be well established. Chesterfield 
Manfg. Co. v. Dehon, 5 Pick. 7; Merrill v. Bank of 
Norfolk, 19 id. 32; Thompson vy. Perkins, 3 Mason, 232; 
Kunatchbull v. Hallett, L. R., 13 Ch. Div. 696; Duguid 
v. Edwards, 50 Barb. 290; Story Agency, § 229. The 
relation between the principal and consignees for 
sale is however subject to modification by express 
agreement implied from the course of business or deal- 
ing between them. The parties may so deal, that the 
consignee becomes a mere debtor to the consignor for 
the proceeds of sales, having the right to appropriate 
the specific proceeds to his own use. In the present 
case there is no reason to contend that the bank ac- 
count, against which the check was drawn, did not 
represent trust moneys belonging to the principals, for 
whom Wilson & Bro. were agents. The deposits to 
the credit of this account were made in the name of 
the person, with the word “agents” added. They 
were the proceeds of commission sales. Wilson & 
Bro. became insolvent in October, 1878, aud they 
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opened the account in this form for the purpose of 
protecting their principals, which purpose was known 
to the bank at the time. The check in question was 
drawn on this account in settlement for a balance due 
to plaintiffs upon cash sales made by the drawers as 
their agents. Itis clear upon the facts that the fund 
represented by the deposit account was a trust fund, 
and that the bank had no right to charge against it the 
individual debt of Wilson & Bro. The bank having 
notice of the character of the fund, could not appro- 
priate it to the debt of Wilson & Bro., even with their 
consent, to the prejudice of the cestui que trusts. The 
supposed difficulty in maintaining the action, arising 
out of the fact that money deposited was not the 
specific proceeds of the plaintiffs’ goods, is answered 
by the case of Van Alen v. Am. Nat. Bank, 52 N. Y.1. 
Conceding that Wilson & Bro. used the specific pro- 
ceeds for their own purposes, and their identity was 
lost; yet when they made up the amounts so used, and 
deposited them in the trust accounts, the amounts so 
deposited were impressed with the trust in favor of 
the principals, and became substituted for the origi- 
nal proceeds and subject to the same equities. The 
objection that the deposit account represented not 
only the proceeds of the plaintiffs’ goods, but also the 
proceeds of goods of other persons, and that the other 
parties interested are not before the court, and must 
be brought in, in order to have a complete determina- 
tion of the controversy, is not well taken. Baker v. 
New York Nat. Ex. Bunk. Opinion by Andrews, J. 
[Decided Oct. 6, 1885.] 


MUNICIPAL CORPORATION—NEGLIGENCE — CARE OF 
STREETS.—That the plaintiff was injured and that the 
injury was occasioned by acause over which the de- 
fendant had control and power of prevention are two 
facts about which there is nodispute. The only ques- 
tion is whether it was within the duty of the defend- 
ant, as well as within its power, to act in relation to 
the matter. It was organized as a village in 1875, under 
the ‘‘act for the incorporation of villages.’’ Laws of 
1870, ch. 291. The injury was sustained by the plain- 
tiffin December, 1877, while passing through one of 
its streets, by stumbling overa hatchway projecting 
into and above the sidewalk. It was in that condi- 
tion when the village was incorporated, and the only 
affirmative answer by the defendant to the plaintiff's 
claim for compensation was “that the injuries com- 
plained of were caused ”’ by his own neglect and fault. 
But this has been found the other way by the referee, 
and his conclusion, sustained as it is by the Supreme 
Court, and not without evidence to warrant it, is con- 
clusive here. So are his findings that by the obstruc- 
tion the way was made dangerous, that the trustees of 
the defendant had knowledge of it and its condition 
from the very time of its inception, and were guilty of 
negligence in not removing or compelling its owner to 
remove it. The point made by the learned counsel for 
the appellant is that although it had power to doeither 
it was not bound to exerciseit. In this respect how- 
ever we think its duty was not less than its power. 
Indeed it has been so uniformly and frequently held 
by the courts of this State that a municipal corpora- 
tion, having power to maintain and control streets, 
was bound to exercise ordinary and reasonable care 
and diligence to see that they were kept in a reason- 
ably safe condition for public travel, that a general 
rule to that effect may now be considered as estab- 
lished, and to be applicable, whether the act or omis- 
sion complained of and causing the injury was that of 
the municipal authorities or some third party. Con- 
rad v. Ithaca, 16 N. Y. 158; Weet v. Brockport, id. 161; 
Saulsbury v. Ithaca, 94 id. 27;S. C., 46 Am. Rep. 122. 
The principle applies here unless, as the appellant 
claims, the power of the trustees was “limited to mak- 
ing ordinances and by-laws, under which nuisances 





might be abated.’ It does not seem to be. They 
might make both, but the omission to doso in no way 
relieves the village from the duty of caring for and re- 
pairing its streets. This was assumed by the very act 
of organizing as a village under the statute referred 
to; and for its neglect, to the plaintiff's injury, the 
action has been properly maintained. Nelson v. Vil- 
lage of Canisteo. Opinion by Danforth, J. 

[Decided Oct. 6, 1885.] 
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MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

MARRIAGE—DIVORCE—AGREEMENT AS TO ALIMONY 
—DOES NOT CEASE ON HUSBAND'S DEATH.—While a 
libel for divorce by the husband was pending, the 
parties agreed in writing that in case a divorce should 
be decreed on that libel, two referees were named, 
who should determine what the wife should receive 
from the husband, in what way and manner, how it 
should be secured to her, and that the report of the 
referees should be made a part of the agreement of the 
court, be binding on the parties and enforced as such. 
The wife then brought a cross-libel. The court en- 
tered a divorce in each case at the same time, and in 
the proceedings on the husband’s libel, ordered that 
alimony be paid to the wife in accordance with the 
award of the referees. Held, that the judgment of 
the court was valid. Snow v. Gould, 74 Me. 540; Carter 
v. Carter, 109 Mass. 309; Henderson y. Henderson, 64 
Me. 419; Fletcher v. Holmes, 25 Ind. 458; Hunt vy. 
Hunt, 72 N. Y. 217; 8. C., 28 Am. Rep. 129. The facts 
in this case clearly distinguish it from those in which 
it is held that alimony can be granted only upon a bill 
in favor of the wife, as in Stilphen v. Stilphen, 58 Me. 
515; 8. C., 4 Am Rep. 305; Stilphen v. Houdlette,60 Me. 
447; and Henderson v. Henderson, 64 id. 419. In those 
cases the court was called upon to decide as to the 
strict legal rights of the parties, and where there had 
been no waiver or agreement, as in the case at bar. 
But assuming that the decree was irregular, it was at 
most but error, and the husband beingin court and 
represented by counsel might have excepted, and not 
having excepted he may be considered as having 
waived the error or irregularity. Conway Ins. Co. v. 
Sewell, 54 Me. 357; Prescott v. Prescott, 59 id. 153. 
Furthermore whenever from the record a want of jur- 
isdiction is not apparent, and a judgment remains un- 
reversed, it is conclusive upon the parties and those in 
privity with them whenever any question arises in 
reference to it before any judicial tribunal. And 
‘where a want of jurisdiction actually exists in a do- 
mestic tribunal of the general jurisdiction,’’ says 
Whitman, C. J., in Granger v. Clark, 22 Me. 130, ‘‘and 
is not apparent upon the record, there must be some 
appropriate mode of ascertaining it. This mode is by 
writ of error. Aud until such appropriate mode has 
been resorted to, and has proved effectual, the judg- 
ment must be considered as conclusive, and importing 
absolute verity.’’ (2) The court in adopting the award 
of the referees as a part of the decree, gave alimony to 
the wife “during her natural life.’’ That the court 
has the power so to do, where it may be granted at all, 
seems to be very strongly implied by the terms of the 
statute which provide that the court may order so 
much of the husband’s real estate, or the rents and 
profits thereof, as is necessary, to be assigned and set 
out to the wife for life. Moreover where the lan- 
guage of the decree expressly states that it is to con- 
tinue after the death of the husband, the authorities 
hold that it willso continue. Miller v.Miller,64 Me. 489; 
Bishop Mar. and Div., § 601. In Burr vy. Burr, 10 Paige, 





*To appear in 77 Maine Reports. 
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20, in the chancellor’s court, and afterward affirmed in 
the Court of Errors, 7 Hill, 207, it was held that ali- 
mony could be decreed to continue after the husband’s 
death, during the entire life of the wife. And in Car- 
son v. Murray, 3 Paige, 483, the husband and wife 
agreed to separate, and in the agreement was a pro- 
vision for the payment of an annuity of $175 to the 
wife yearly, as alimony during her life, and the court 
held that it did not cease at the death of the husband. 
The Supreme Court of lowa in O’Hagan vy. 
O'Hagan, 4 Iowa, 509, say: “In decreeing 
her sums of money in the first instance, or 
in making the proper and equitable order in rela- 
tion to this property and her maintenance, the de- 
cree may provide for the payment thereof from year 
to year for a specific period, or may provide even that 
it shall continue during her life.”’ The authorities 
cited by the defendant's counsel do not support the 
position claimed by him. Where examined they will 
be found to relate to cases wherein the court did not 
in express terms provide for the payment of alimony 
during the life of the wife. Thus in the case of Lenna- 
han v. O'Keefe, 107 Ill. 620, the court, referring to 
O’ Hagan v. O'Hagan, supra, hold that in the absence 
of language in tbe decree showing an intention to bind 
the heir of the husband after his death, the allowance 
of alimony will terminate with the life of the hus- 
band. In Kuapp v. Knapp, 154 Mass. 353, there was no 
provision in the decree that the alimony should con- 
tinue during the life of the wife; the decree was for 
alimony, with no words expressive of any intention 
for its continuance beyond the life of the husband. 
But in the decree in the case before us, even adopting 
the language of the award, there is no sufficient desig- 


‘nation of real estate upon which any lien for alimony 


can attach. The estate is not set out or described in 
terms that give sufficient identification. Hills v. Hills, 
76 Me. 486. Stratton v. Stratton. Opinion by Fos- 
ter, J. 

[Decided June 3, 1885.] 


INNKEEPER—JEWELRY OF GUEST—REV. STAT., CH. 
27, § 7.—In section 7 of chapter 27, Revised Statutes, 
limiting the liability of an invholder for losses sus- 
tained by his guest, there are specified the following 
exceptions: ‘* Wearing apparel, articles worn or car- 
ried upon the person, to a reasonable amount, per- 
sonal baggage and money necessary for travelling ex 
penses and personal use.’”’ The plaintiff lost from her 
trunk at the defendant’s inn, among other articles, the 
following: One gold watch, valued at 350, one pair 
of gold bracelets, valued at $65, one gold thimble, 
valued at $8, one gold ring, valued at 220, one gold 
ring, valued at $5, one hair ring (gold mounted), valued 
at $8, and one gold neck pin, valued at $2. The only 
question is, whether the articles enumerated are 
within the exceptionin the statute. From the case it 
seems that all these articles were taken along by the 
plaintiff for her personal use, and for no other pur- 
pose. They were not merchandise, nor business arti- 
cles. They were not taken along simply for transpor- 
tation of them. They wers such articles as she might 
properly use daily while travelling, or resting. The 
amount does not appear to be unreasonable in view of 
the plaintiff's situation. Such articles, we think, are 
within the exception. Macrow v. Great Western R. 
Co., L. R., 6 Q. B. 622; Bruty v.Grand Trunk R. Co., 
32 Upper Canada, Q. B.,66, and cases there cited. Noble 
v. Milliken. Opinion by Emery, J. 

[Decided June 3, 1885.] 


WATER AND WATER-COURSE—RIPARIAN OWNERS— 
INJUNCTION.—The unlawful diversion of the water of 
a stream is a nuisance, for which one thereby injured 
may maintain an action at law. And in some cases 
such invasion of one’s right may be restrained by an 





injunction issued by a court of equity. Butas a gen- 
eral rule, a remedy by injunction is obtainable only 
when the right is clear, and the invasion of it, actual 
or threatened, is such as will result in permanent or 
irreparable injury. In all other cases the injured 
party must be content with such redress as is afforded 
by an action at law. The wrong complained of in this 
case is that the defendants had, within ten days, com- 
menced to use, and were continuing to use, and 
threatening to use in the future, more water than they 
were lawfully entitled to; thereby depriving the 
plaintiffs of sufficient water to run their mill, and 
obliging them to shut down portions of it, and thus 
throwing out of employment some two hundred per- 
sons. The injury claimed to have been thus received 
is considerable. But it does not appear to be of that 
permanent or irreparable character necessary to jus- 
tify or require the interposition of a court of equity by 
way of injunction. It is notlike the building of a dam 
or the digging of a ditch, by which the water would be 
permanently diverted from the plaintiffs’ mill. It 
seems to be no more than a temporary invasion of the 
plaintiffs’ right, and not likely to be continued, unless 
the defendants claim that they are entitled to the 
amount of water thus taken from the plaintiffs, in 
which case the right should be tried and determined 
in an action at law before application is made for an 
injunction. Denison Man. Co. v. Robinson Man. Co., 
74 Me. 116; Jordan v. Woodward, 38 id. 423. And 
there is another difficulty in this case. The defend- 
ants are not joint owners or occupants of the mills on 
the westerly sideof the river; and for aught that ap- 
pears in the bill, the wrong complained of may have 
been committed wholly by the owners or occupants of 
only one of these mills, the ownersor occupants of 
the other mills being entirely innocent of using or 
threatening to use more water than they are lawfully 
entitled to. And yet the court has no means of dis- 
tinguishing between the innocent and the guilty. The 
bill charges that all the defendants, in the aggregate, 
are using more than half the waterin theriver. But 
it does not charge that each one of them is using more 
than he is entitled to. The effect of such an averment 
is to make it certain that some one of the defendants 
is guilty of using more than his share of the water,but 
not that each and every one of them is. Consequently 
if the court should grant the injunction prayed for, it 
is by no means certain that innocent parties might not 
be enjoined, and be required to pay a portion of the 
costs of the suit. Surely the court ought not to be re- 
quired to take such arisk as that. Inthis particular 
it is the opinion of the court that the bill is too inde- 
finite or general in its averments to found a decree for 
an injunction upon. Westbrook Manuf. Co. v. Warren. 
Opinion by Walton, J. 

[Decided Aug. 6, 1885.] 


WILL—DEVISE—ABSOLUTE FEE.—A testator devised 
a portion of his estate as follows: ‘I give and devise 
tomy wife * * * all the rest and residue of my 
real estate; but on her decease, the remainder thereof 
I give and devise to my said children. * * *’’ Held, 
that this is a real action, and the only question is 
whether John Mitchell, by his last will and testament, 
gave his wife a fee-simple estate in the demanded 
premises, or only an estate for life. It is the opinion 
of the court that he gave her a fee-simple estate. A 
devise of real estate without words of limitation vests 
in the devisee an estate in fee-simple; and this result 
is not defeated by a devise over of the remainder. If 
a life estate only is given, a devise over of the re- 
mainder is good. But when by the terms of the devise 
an estate in fee-simple is given, the addition of a de- 
vise over of the remainder is void, because the whole 
estate having already been disposed of, there is noth- 
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ing for it toact upon. The argument usually urged 
against this conclusion is that the devise over ought to 
be allowed to cut down or reduce the estate previously 
given to a life estate, upon the ground that such must 
have been the intention of the devisor. And in a few 
cases this argument has prevailed. But in a large ma- 
jority of the cases, both in England and in this coun- 
try, itis held that a mere devise over of a remainder 
will not cut down the estate given to the first taker. 
Jones v. Bacon, 68 Me. 34; S. C., 28 Am. Rep. 1; Stuart 
v. Walker, 72 Me. 145; 8. C., 39 Am. Rep. 311. In this 
case, the testator first gives a few small legacies to his 
children. He then gives the residue of his personal 
property to his wife. He then declares that if the 
personal property is not sufficient to pay the legacies 
and the expenses of the last sickness, enough of his 
real estate may be sold to supply the deficiency. He 
then adds this clause: ‘I give and devise to my wife, 
Sarah F. T. Mitchell, all the rest and residue of my 
real estate. But on her decease, the remainder thereof 
I give and devise to my said children, or their heirs 
respectively, to be divided in equal shares between 
them.’” It will be noticed thatin this devise there 
are no words of limitation. The gift is direct, positive 
and absolute. And but for the devise over of a re- 
mainder, no one would doubt that under our statute, 
Rev. Stat., ch. 74, § 16, the terms used are sufhvient 
to convey an estate in fee-simple. The devise over is 
also direct and simple. It has no qualifying words or 
conditions whatever annexed toit. We thus have, 
first, a devise of a fee-simple estate, and then a devise 
over of the remainder. The two cannot co-exist. 1t 
is settled law in this State, as will be seen by the cases 
cited, that the latter must yield. The question is res 
judicata in this State, and will not be further discussed 
here. Mitchell v. Morse. Opinion by Walton, J. 
[Decided Aug. 6, 1885.] 


CORPORATION~SUBSCRIPTION TO STOCK.—A person 
by simply subscribing for shares in a corporation 
without words of promise to pay, assumes only the 
obligations imposed by law on such subscriber. He is 
understood to have agreed to assume a certain per- 
centage of-the responsibility of the enterprise, on con- 
dition that the amount of the responsibility be made 
certain, and the remaining percentage be assumed by 
responsible parties. He can require that the full 
amount of capital agreed upon, or established by the 
charter as necessary for success, shall be engaged be- 
fore he pays in his part. He is only obliged to pay 
legal assessments, and where the capital has not been 
fixed, or when fixed, has not been subscribed for, there 
can be no legal assessment, unless the charter other- 
wise provide. Som. & Ken. R. Co. v. Cushing, 45 Me. 
524; Somerset R. Co. v. Clarke, 6Lid. 379. But a per- 
son may, in his subscription, voluntarily assume any 
other obligations not forbidden by law. He may waive 
any and all of the conditions implied by law in a 
naked subscription. He may impose other condi- 
tions, or he may promise payment for his shares 
without any conditions. His promise once made, will 
be binding, there being in such cases sufficient con- 
sideration in the obligation of the company to de- 
liverthe shares. Ken. & Port. R. Co. v. Jarvis, 34 Me. 
360; Bucksport & Bangor R. Co. vy. Buck, 65 id. 536; 
City Hotel v. Dickinson, 6 Gray, 586; Lexington & 
West Cambridge R. Co. v. Chandler, 13 Mete. 311; 
Pen. and Ken. R. Co. v. Bartlett, 12 Gray, 244; Boston, 
Barre & Gardner hk. Co. v. Wellington, 113 Mass. 79, 
In such cases the express promise is to be enforced by 
an action thereon, and not by an action on a promise 
implied by law only. Skowhegan, etc., R. Co. v. 
Kinsman. Opinion by Emery, J. 

[Decided June 4, 1885.] 





MASSACHUSETTS SUPREME JUD CIAL — 
COURT ABSTRACT. 


LANDLORD AND TENANT--SUB-LESSEES--BANKRUPTCy, 
--Haley,in 1871,executed a lease for ten years of a build- 
ing in Boston to Tappan. Tappan was general agent and 
treasurer of the Boston Belting Company,with author. 
ity to hire buildings for it. Tappan took the lease with 
the intention that the building should be used by the 
belting company, and his agency and purpose were 
known to the lessor. The plaintiff seeks, in this bill, to 
charge the belting company on the covenants of the 
lease,on the ground that it was the real or beneficial les. 
see, under obligation, which can be enforced, either at 
law or in equity, to perform the covenants of the lease. 
The belting company clearly is not liable at law. The 
lease is under seal, and the company is not named or 
referred toinit. Seaver v. Coburn, 10 Cush. 324; Bar. 
low v. Congregational Society in Lee, 8 Allen, 460; 
Schaefer v. Henkel, 75 N. Y. 378. It is not shown that 
the company did business in the name of Tappan, and 
used that name as describing itself in the lease. The 
plaintiff argues that the lease was procured by the 
company and taken for its benefit, and that the com- 
pany entered under it, and that it is therefore bound 
by its provisions either as having authorized its execu- 
tion in the name of Tappan, or by force of a resulting 
or constructive trust in Tappan. Wright v. Pitt, L. 
R., 12 Eq. 408; Van Schaick v. Third Avenue R. Co., 
38 N. Y. 346; Lees v. Nuttall, 1 Russ. & M. 53. Tap- 
pan’s authority was to hire and pay for all necessary 
stores and warehouses. He had no special authority 
or duty in regard to the leased premises,and there was 
no act of the company, respecting the lease, except so 
far as his acts were those of the company. That he 
tooka lease to himself with the intention that the 
company should occupy the premises shows that he 
intended that it should occupy under him, and not as 
the lessee in the lease. There is no evidence that 
when the lease was executed, either party, the lessor, 
the lessee, or the belting company, understood that 
the company were to occupy asthe lessee under the 
lease. On the contrary, the inference is that the lease 
was made to Tappan,in order that the company 
might occupy under him and not as lessee. There is 
no evidence that the company entered as lessees or 
occupied otherwise than under Tappan. Certainly 
there is nothingin the subsequent conduct of the 
parties which can control the terms of the lease, or 
show that the company is bound by the covenants. 
As Tappan became a bankrupt and his assignees 
elected not to assume the lease, the rent due from the 
sub-lessees at the time of the bankruptcy belongs to 
the assignees. That which has accrued subsequently 
can be reached in equity by the lessor, Tappan, his 
assignees in bankruptcy, and his executors being 
proper parties, and the plaintiff is entitled to a decree 
that itbe paid to him. 1 Story Eq. Jur., § 687; 1 
Fonb. Eq., Bk. 1, ch. 5, § 5, and ch. 3, §3; Goddard v. 
Keate, 1 Vern. 87. Haley v. Boston Belting Co. Opin- 
ion by W. Allen, J. 

[Decided Sept. 3, 1885.] 


WILL— REMAINDER — VESTED OR CONTINGENT. — 
The testator in his will provided as follows: “At the 
decease of my wife all my estate, real and personal, 
shall go to and be equally divided among my chil- 
dren, the issue of a deceased child standing in the 
place of the parent.’’ In an action for the construc- 
tion of the will as to the estate which the children 
took, held, that it came within the general rule that 
a vested remainder will be held to have been intended 
in the case of a devise to the testator’s children unless 
there is something sufficient to show the contrary, and 
that the children took vested interests. While the 
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meaning of the testator is certainly open to some 
doubt, which has been shown with much ingenuity 
and force in the argument, we are of the opinion on 
the whole, that the case falls within the general rule, 
that a vested remainder will be held to have been in- 
tended,in the case of a devise to the testator’s children, 
unless there is something sufficient to show the con- 
trary. There are no words of contingency as to the 
children who shall take. The devise is genera] to the 
testator’s children, the issue of a deceased child stand- 
ing in the place of the parent. The will does not say 
that the estate shall go to his children then surviving, 
or make any provision that the interest of any one of 
them shall cease in case of his or her death. In the 
clause, the meaning of which is immediately under 
consideration, the testator does not even insert the 
word “then,’’ that is, ‘‘ the estate shall then go toand 
be equally divided among my children.’’ In all the 
cases referred to in the argument, where stress was 
laid upon such a use of the word “then’’as showing 
that the remainder was to be held contingent rather 
than vested, it was accompanied with words of survi- 
vorship. Olney v. Hull, 21 Pick. 311; Thomson vy. 
Ludington, 104 Mass. 193; Smith v. Rice, 130 id. 441. 
The argument from the use of the word ‘‘ then” in an 
earlier clause in the will does not materially aid in the 
consideration of the meaning of the clause imme- 
diately to be determined, and it is certainly open to 
much doubt whether the earlier clause would not bear 
the same meaning if the word ‘‘then’’ were omitted. 
Denny v. Kettell, 185 Mass. 138. The present case falls 
within the rules favoring vested remainders, as de- 
clared in Blanchard v. Blanchard,1 Allen, 223, and 
Abbott v. Bradstreet, 3 id. 587. It is further con- 
tended that inasmuch as the gift in the will embraces 
personal as well as real estate, it ought more readily to 
be inferred that the testator intended that his chil- 
dren should take only a contingent interest, and some 
of the earlier Massachusetts cases countenance this 
view. Dingley v. Dingley, 5 Mass. 535; Denny v. 
Allen, 1 Pick. 147; Emerson vy. Cutler, 14 id. 115; Rich 
v. Waters, 22 id. 563. In later cases however the above 
decisions have been overruled or questioned. Wight v. 
Shaw, 5 Cush. 56, 60, 61; Abbott v. Bradstreet, 3 Allen, 
587, 590; Bowditch v. Andrew, 8 id. 339, 342, 343. Gib- 
bens v. Gibbens. Opinion by C. Allen, J. 

[Decided Sept. 12, 1885.] 

LICENSE — NOTICE OF APPLICATION — TO RUN ONE 
ENGINE OF GIVEN POWER.—The object in giving notice 
of an application for a license is, that persons inter- 
ested may have an opportunity to be heard thereon. 
The plaintiff, in the present case, had actual notice 
and attended the hearing, and by making no objec- 
tion to the insufficiency of the notice he waived longer 
notice to himself. Under these circumstances it is 
nothing to him whether other persons had due notice 
ornot. He cannot be heard to object that they did 
not. Hingham & Quincy Bridge, etc., v. Norfolk Co., 
6 Allen, 353, 357. The present defendants may avail 
themselves of the license given to their predecessors 
in title. The license is not to be regarded as aper- 
sonal trust, like a license to sell liquors or to keep an 
inn. Commonwealth v. Hadley, 11 Metc. 71. Look- 
ingat all the provisions of the statute, it appears 
rather, that whatever authority is conferred by the 
license passes with the property. A license to set up 
and run a stationary steam engine, not exceeding 250 
horse power, will not authorize the use of three such 
engines, which together do not exceed that amount of 
power. Ifalicense for three engines was desired it 
should have been asked forand obtained, if the mayor 
and aldermen see fit to grant it. They constituted 
the proper tribunai to determine, in the first instance 
at least, how many engines might be used in a par- 











ticular place. We think it is better, in this particu- 
lar, to adhere to the letter of the statutesand to hold 
that a license to set up and run a single stationary 
steam engine does not, by a fair implication, carry 
with it authority to set up and runa greater number, 
though of no greater power. Quin v. Middlesea, etc. 
Opinion by C, Allen, J. 

[Decided Sept. 4, 1885.] 


INNKEEPER—SUIT FOR ACCOMMODATION AND BOARD 
— GUEST’S CLOTHING STOLEN — RECOUPMENT. — In 
an action by an innkeeper against a guest to recover 
for board and accommodation, the defendant may re- 
coup his damages for the value of clothing stolen from 
his room. Itappeared that before the theft, the fol- 
lowing printed regulation was posted in the rooms of 
the inn: ‘ Lock the door when going out and leave 
the key at the office; ’’ defendant knew of tbe regula- 
tion, and on the occasion when his clothing was 
stolen, failed to leave his key at the office. The court 
ruled as matter of law, that defendant having failed to 
leave his key at the office on the occasion in question, 
was not entitled to recoup the value of the clothing 
stolen. Held erroneous; that in the absence of any 
express contract, an innholder is relieved from liabil- 
ity for loss, only when, in the words of the statute, 
such loss is attributable to the non-compliance with 
the regulation. At common law innholders, like com- 
mon carriers, are regarded as insurers of the property 
committed to their care, and are liable for any loss 
not caused by the act of God, or of a_ public 
enemy, or by the neglect or fault of the guest. 
Mason v. Thompson, 9 Pick. 280; Berkshire 
Woolen Co. v. Proctor, 7 Cush. 417. Our statutes 
have in some respects limited this extreme liability. 
Pub. Stat., ch. 102, §§ 12-16. The statute exonerates 
an innholder from his common-law liability for a loss 
sustained by a guest, who has knowingly failed to 
comply with a reasonable regulation of the inn, if the 
loss is attributable to such non-compliance. The rul- 
ing of the Superior Court went further and held that 
an innholder is exonerated by the fact of non-com- 
pliance, without any inquiry into the question whether 
the loss was attributable to the non-compliance. The 
law will not imply a contract against the guest more 
extensive than the terms of the statute, and ina case 
like the one before us, in the absence of any express 
contract, an innholder is relieved from liability for 
loss, only when, in the words of the statute, such loss 
is attributable to the non-compliance with the regula- 
tions of the inn. Burbank v. Chapin. Opinion by 
Morten, C. J. 

(Decided Sept. 21, 1885.] 


—_——__.—— 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

FRAUDULENT CONVEYANCES—ADMINISTRATOR CAN- 
NOT BRING ACTION TO SET ASIDE.—The complainant is 
administrator de bonis non with will annexed of 
George Howland, deceased. The testator died, owing 
or liable for considerable sums, leaving personal assets 
which, as inventoried and appraised, amounted to only 
$62.97, and after having conveyed away all his real es- 
tate. The complainant brings this suit in his repre- 
sentative capacity to set aside certain conveyances of 
real estate made by the intestate shortly before his 
death, on the ground that the conveyances were 
fraudulent and void as against his creditors, and that 
the estates conveyed are needed for the payment 
of his debts. The first question is whether sucha suit 
can be maintained by an administrator. It is per- 


* To appear in 15 Rhode Island Reports. 
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fectly well settled that an administrator cannot 
impeach his intestate’s conveyances of either real or 
personal property for fraud, if the property conveyed 
away is not required for the payment of the debts. 
The complainant concedes this, but he contends that 
the administrator can impeach the conveyances for 
fraud if the property conveyed away is needed for the 
payment of debts, because the statute makes it the 
primary duty of an administrator to pay the debts, and 
therefore to the extent of the debts, he represents the 
creditors. This is a view which has prevailed in some 
of the States, but more generally it is held that the 
administrator cannot act in such way for the creditors 
unless he is specially empowered to do so by statute. 1 
Am. Lead Cases, *43; Bump Fraud. Conv. (8d ed.) 
445, and cases cited in notes land 2; Crawford’s Admr. 
v. Lehr, 20 Kans. 509; White v. Russell, 79 Dll. 155: 
Burton v. Farinholt, 86 N. C. 260; Merry v. Fremon, 
44 Mo. 518; Zoll v. Soper, 75 id. 460; Cobb v. Norwood, 
11 Tex. 556; Boggs v. McCoy, 15 W. Va. 344. We have 
come to the conclusion that it is not the duty ofan 
administrator under our statute to do more, in respect 
of the personal estate, than to administer the assets 
which he is required to inventory, namely, ‘‘ the goods, 
chattels, rights and credits of the deceased,’’ which in 
our opinion, do not include goods, chattels, rights and 
credits which the deceased has conveyed away in fraud 
of his creditors; and that in respect of the real estate, 
it is his duty, if the personal assets are deficient, to 
obtain leave to sell as much of the real estate left by 
the deceased, not including the real estate conveyed 
away by him in fraud of his creditors, as is necessary 
to make up the deficiency: and that in these respects 
the power of the administrator is only commensurate 
with his duty. Ifthe deceased has conveyed his es- 
tates away in fraud of his creditors, the creditors who 
have been defrauded are the proper parties to prose- 
cute the remedy. Estes v. Howland. Opinion by Dur- 
fee, C. J. 


MARRIAGE—ARTICLES OF SEPARATION NO BAR TO 
DIVORCE FOR PRIOR CAUSE.—The articles of separation 
were agreed toand embodied in the deed of separa- 
tion, February 14, 1883, after the treatment complained 
of as amounting to extreme cruelty had been received 
and when the parties were already living apart. The 
validity of the deed is not questioned. It is admitted 
that the sums agreed to be paid as a provision for the 
wife have all been paid as agreed. The respondent 
contends that in these circumstances, as the petitioner 
is obligated to keep the articles on her part in good 
faith, and that inasmuch as they contemplate not a 
divorce but a continuance of the marital relation, they 
must be taken to bea complete bar to the petition. 
In support of his position he cites Squires v. Squires, 
53 Vt. 208; also 88 Am. Rep. 668,which holds that when 
articles of separation have been agreed to and fully 
performed by the husband, a divorce will not be 
granted at the suit of the wife for cruel treatment re- 
ceived before the agreement was made. The author- 
ity which is cited by the court in Squires v. Squires in 
support of the decision is Mathews v. Mathews, 3 
Swab. & Trist. 161, and Williams v. Williams, L. R., 1 
Prob. & Div. 178. The doctrine of the latter cases 
however is not that articles of separation are per se a 
bar to divorce for causes previously existing and 
known to the petitioner, but only that they may be 
taken in connection with lapse of time and other cir- 
cumstances as evidence to show that the petitioner is 
not prosecuting the petition in good faith, and is 
therefore not entitled to the favorable consideration 
of the court. With the exception of Squires v. Squires, 
all the cases, both English and American, are to the 
effect that such articles are not per se abar. Beeby 


v. Beeby, 1 Hagg. Ecc. 789; Nash v. Nash, 1 Hagg. 
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Consist. 140; Anderson v. Anderson, 1 Edw. Ch. 380; 
Rogers v. Rogers, 4 Paige, 516; J. G. v. H. G. 33 Ma. 
401; Kremelberg v. Kremelberg, 52 id. 553, 557; Wil. 
son v. Wilson, 40 Iowa, 230. The case of Brown y, 
Brown, 5 Gill, 249. which has been thought to hold 
otherwise, is explained in J.G. v. H. G. supra. We 
can think of no ground on which such articles can be 
held to be a bar, unless they can be held to rest on ayn 
implied condition that the marital relation shall con. 
tinue notwithstanding the separation. But is any 
such implication warranted? We think not, where 
the agreement is only an agreement for separation 
with provision for the injured party. Such an agree- 
ment is not inconsistent with divorce, for divorce ig 
only a more absolute separation. It is reasonable to 
suppose that such a condition, if it had been intended, 
would have been expressed. Fosdick v. Fosdick. Opin- 
ion by Durfee, C. J. 
—_——_>___——_ 
KANSAS SUPREME COURT ABSTRACT.* 


JUDGMENT—UNAUTHORIZED RELEASE BY ATTORNEY 
—-SHERIFF'S SAL —VOIDABLE FOR WANT OF PROPER 
NOTICE—COLLATERAL ATTACK.—A release of a judg- 
ment was entered upon the appearance docket by a 
person who signed the release as ‘‘ attorney of record,” 
but he was not an attorney of the judgment creditor, 
and had no authority from the judgment creditor to 
enter such release, and the judgment had never been 
paid or satisfied. Held, that the release was void: 
First, because the person entering the release had no 
authority therefor from the judgment creditor; and 
second, because an attorney-at-law has no power, ex- 
cept by special authority from his client, to release his 
client’s judgment where the judgment has not been 
paid or satisfied. Marbourg v. Smith, 11 Kans. 554, 
561, 562; Herriman v. Shomon, 24 id. 387, 388, and 
cases there cited: Jones v. Inness, 32 id. 177; Beers v. 
Hendrickson, 45 N. Y. 665; Lewis v. Woodruff, 15 
How. Pr. 539; Wilson v. Wadleigh, 36 Me. 496; Var- 
num y. Bellamy, 4 McLean, 87; Kellogg v. Gilbert, 10 
Johns. 220; Simonton v. Barrell, 21 Wend. 362; Bowne 
v. Hyde, 6 Barb. 392. (2) Where the notice of a sher- 
iff’s sale of real estate is published in a weekly news- 
paper for more than thirty days prior to the sale, but 
is not published in every issue of the newspaper up to 
the day of sale, he/d, that such omission to publish 
the notice in all the issues of the newspaper up to the 
day of sale will render the sale voidable, and that such 
a sale may be vacated or set aside upon proper motion 
before its confirmation; but such omission does not 
render the sale void to the extent that it may be 
treated as void ina collateral proceeding or upon # 
collateral attack. McCurdy v. Baker, 11 Kans. 111; 
Whitaker v. Beach, 12id. 492. But we do not think 
that the omission renders the sale void, or that it may 
be treated as void in any collateral proceeding, or 
upon any collateral attack like the present. Freem. 
Exe., §§ 286, 339; Freem. Void Jud. Sales, § 28; Her- 
man Exe., $$ 251, 292, 301; Paine v. Spratley, 5 Kans. 
525; Moore v. Pye, 10 id. 252; Pritchard v. Madren, 31 
id. 38, 50 et seq., and cases there cited; Cross v. Knox, 
32 id. 725. Rouwnsaville v. Hazen. Opinion by Valen- 
tine, J. 

CONFLICT OF LAWS—ACTION FOR DAMAGES FOR NEG- 
LIGENTLY CAUSING DEATH—WHEN FOREIGN ADMINIS- 
TRATOR CANNOT MAINTAIN.—An administrator ap- 
pointed in another State cannot maintain an action in 
this State under section 422 of the Code of Civil Pro- 
cedure, where the law of the State whence he derives 
his appointment prohibits him from instituting, main- 
taining or prosecuting an action in his own State for 
damages resulting from the wrongful act or omission 





*Appearing in 33 Kansas Reports, 
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of another in causing the death of his intestate. If the 
death of the deceased had been caused by the wrong- 
ful act of the defendant in Missouri, plaintiff, as testa- 
trix, could not have maintained this action in that 
State, and as administratrix she is not entitled to any 
greater power or rights in Kansas than she is in Mis- 
souri, under the statutes of which State she holds her 
appointment. This action was therefore improperly 
brought by the plaintiff as administratrix of the estate 
of Frederick Limekiller, deceased, and the court erred 
in sustaining the demurrer. McCarthy v. Railroad 
Co., 18 Kans. 46; Land Grant Ry. v. Comm’rs of Cof- 
fey Co., 6 id. 245. On the part of the plaintiff it is 
contended that the right of a foreign administratrix 
to maintain such an action as this has been settled in 
K. P. Ry. Co. v. Cutter, 16 Kans. 568, and Perry, 
Adm’r, v. Rairload Co., 29 id. 420. The decision in 
Railway Co. v. Cutter, supra, and the language used 
in Perry, Adm’r, v. Railroad Co., supra, referring to 
the right of a foreign administrator or administratrix 
to prosecute in the courts of this State an action of 
this nature, was based upon the supposition that the 
authority of the foreign administrator or administra- 
trix was the same under the statute of the State 
where appointed as under the laws of this State, and 
therefore under the rules of comity, a foreign admin- 
istrator was allowed to exercise in this State all the 
powers which he or she exercised in his or her own 
State, not repugnant to the laws nor prejudicial to the 
interests of this State. But it has never been decided 
by this court that on account of courtesy, or for any 
other reason. a foreign administrator or administra- 
trix could exercise in this State powers which he or she 
could not exercise in his orherown State. Land Grant 
Ry. v. Comm'rs of Coffey Co., supra. In the case of K. 
P. Ry. Co. v. Cutter, supra, the law of Colorado relat- 
ing to administrators was not pleaded in the answer 
or referrea to in the case; that decision was rendered 
upon the theory that the Colorado statute contained a 
provision similar to section 422 of our Code. In Perry, 
Adm’r, v. Railroad Co., supra, the language of the 
court, ‘‘that an administrator appointed in another 
State can maintain an action in this State under sec- 
tion 422 of the Code,” was based solely upon the au- 
thority of K. P. Ry. Co. v. Cutter, supra. Finally, if 
it be urged that under this construction of the law 
andthe decision of Perry, Adm’r, v. Railroad Co., 29 
Kans 420, there can be no party having a legal right to 
maintain an action of this character where a resident 
of another State whose death is caused by the wrong- 
ful act of another in this State, dies without leaving 
any estate orassets in this State, we answer that we 
do not make the law. If there is any omission in the 
statutes the remedy is with the Legislature. Instead 
of requiring the instituting of anactionin the name 
ot the personal representative of the deceased, where 
death ensues from the wrong done, the Legislature 
can authorize an action to be maintained in the name 
ot the widow or children, if any, or inthe name of 
some one next of kin to the deceased. Limekiller v. 
Hannibal, etc., R. Co. Opinion by Horton. C. J. 
CONTRACT—BENEFI1 OF THIRD PERSON—WHEN HE 
MAY SUE.—Where a father,for the benefit of his minor 
child, enters into a written contract with M. for the 
education and support of such child during herminor- 
ity, and relinquishes to M. all control over her, and 
for some time afterward all parties comply with the 
terms and provisions of the contract, but afterward 
M, without any just cause or provocation, refuses to 
further comply with any of the terms or provisions of 
the contract, to the injury of the minor child, heid, 
that she may, by her next friend, sue and recover 
from M. for suchinjury. It is settled in this State 
that a person may maintain an action upon a contract 
made by another for his benefit, although he was not 





a party to the contract. Anthony v. Herman, 14 Kans. 
494; Harrison v. Simpson, 17 id. 508; Center v. Me- 
Questen, 18 id. 476; K. P. Ry. Co. v. Hopkins, 18 id. 
494; Floyd v. Ort, 20 id. 162; Life Assur. Soc. v. Welch, 
26 id. 641, 642; Brenner v. Luth, 28 id. 583. And 
where a father has for the benefit of his minor child 
relinquished all interest in the child’s services, earn- 
ings and wages, the child himself, by his next 
friend, may sue and recover for such services, earnings 
and wages. Schouler Dom. Rel. 345, 370, 371. Of 
course the relinquishment in this case of the child’s 
custody, control, services, earnings and wages was not 
done under the provisions of the statute (Comp. Laws 
1879, ch. 67, § 5), nor was the child adopted by the de- 
fendant, as provided by statute. Comp. Laws 1879, ch. 
67, § 6. But this can make no difference, for the stat- 
ute does not prohibit such contracts as was made in 
this case, nor change the rules of law concerning them. 
Strong v. Marcy. Opinion by Valentine, J. 
——_>—__———- 


MARYLAND COURT OF APPEALS ABSTRACT. 


AGENCY—AUCTIONEER—W HEN PERSONALLY LIABLE. 
—One Weeks, being in the possession of a piano under 
a contract of hiring, sent it to the warerooms of the 
appellants, who are auctioneers, to be sold. It was 
sold by them at auction without disclosing the name 
of the owner, and was bought by the appellee. The 
piano was subsequently replevied by the owner, and 
this suit is brought by the purchaser against the auc- 
tioneers to recover the money paid on account of the 
purchase. Now we take the law to be well settled 
that one selling property as an agent without disclos- 
ing the name of the principal, binds himself personally. 
In such cases the purchaser has the right to rely upon 
the responsibility of the agent by whom the sale is 
made, and is not obliged to rely upon the responsibil- 
ity of an unknown and perhaps irresponsible princi- 
pal. The same rule applies to sales made by the auc- 
tioneer. Whether the doctrine of implied warranty, 
of title attaches to a sale made by an auctioneer, for 
the breach of which he would be liable for unliquida- 
ted damages is a question not necessary to be decided 
inthis case. Be this as it may, it is clear, we think, 
both on reason and authority, that if a sale is made by 
an auctioneer without disclosing the name of the 
owner, and the property is afterward claimed by a su- 
perior title, the purchaser may in an action for money 
had and received, recover the purchase-money of the 
auctioneer. There is in such a case an entire failure 
of consideration, and the sale having been made by 
the auctioneer, the only person known as vendor, it is 
but just and right that he should be answerable to the 
purchaser. There is certainly no hardship in this rule 
of law, because the auctioneer knows the person on 
account of whom the goods are sold, and has it in his 
power to protect himself against loss. Any other rule 
would not ouly be a fraud on purchasers, but destruc- 
tive of all confidence in auction sales. So far back as 
Hanson v. Roberdeau, Peake N. P. C. 120, Lord Ken- 
yon said, ‘‘ that though where an auctioneer names his 
principal, it is not proper that he should be liable to 
an action, yet it is a very different case when the auc- 
tioneer sellsit. In such acase the purchaser is enti- 
tled to look on him personally for the completion of 
the contract.’’ We have not been able to find a single 
case in conflict with the rule thus laid down. On the 
contrary, it is sustained by all the subsequent decis- 
ions, both in England and in this country. Jones v. 
Littledale, 6 Ad. & El. 486; Mills v. Hunt, 20 Wend. 
431; Franklyn v. Lamond, 4 C. B. 637. And in all the 
text-books the principle is laid down in the broadest 
terms. In his work on Agency Judge Story says: 
“Thus where acontract is made with an auctioneer 
for the purchase of goods at public sale, and no dis- 
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closure is made of the principal on whose behalf the 
commodity is sold, the auctioneer will be liable to the 
purchaser to complete the contract, although from the 
nature of public sales itis plain he acts as agent only- 
Story Agency, § 267. Again, in Addison on Contracts’ 
the author says: ‘‘ Every auctioneer who sells without 
at the time of the sale disclosing the name of his princi- 
pal contracts personally. Page 642. In Babington Auc- 
tions, Law Lib., vol. 9, § 185, the rule is thus laid down: 
‘“Where an auctioneer does not disclose the name of 
his principal at the time of the sale, he is personally 
liable to an action for damages for not completing the 





contract. Lemiller v. Fuchs. Opinion by Robin- 
son, J. 
[Decided July 22, 1885.] 


——__—_—_—_—. 
OUR NEW YORK LETTER. 

'THE long-deferred, much-talked-of Ward trial has 

been most satisfactorily disposed of, and the most 
refined, accomplished bunco-steerer of his day and 
generation has abandoned government for State con- 
tracts, and is now ruminating no doubt upon the in- 
flexibility of the law and the profits behind the bars of 
Sing Sing. No trial at Oyer and Terminer since the 
conviction of Tweed has attracted such wide attention 
as this. No verdict has ever been received with more 
universal approval. Judge Barrett more than justi- 
fied all the favorable comments that his renomination 
called forth, by the masterly manner in which he pre- 
sided, and his methods on this occasion will go far to 
establish a precedent for speedy trials that is much 
needed. His alertness in suppressing efforts of coun- 
sel to divert the minds of the jury by introducing ir- 
relevant matter; his promptness in checking all at- 
tempts at cheap clap-trap; his courageous protection 
of the unfortunate witness, Fish; and his accurate 
rulings on novel questions of evidence, indicate quali- 
ties that place Judge Barrett in the very front rank of 
American judges. 

This is believed to be the first instance of conviction 
of crime by telephone. When it was supposed that 
the instrument through which the famous communi- 
cation of Ward was received by the then president of 
the Marine Bank was the ordinary telephone of com- 
merce, the only theory to explain how any one else 
but Fish could hear the message was that he, Fish, was 
one of those men of whom it is said, ‘‘ Every thing he 
hears goes in at one ear and out at the other.’”’ This 
theory was demolished however when it appeared that 
ths telephone used was not the kind most familiar to 
the profession, in using which it is neeessary to send 
an office boy around to ascertain what was said. 

Those most familiar with the Grant and Ward in- 
vestigations are of the opinion that the most sensa- 
tional developments are yet to be made, and that the 
Warner trial will be the medium by which they will be 
made toappear. The theory of the bona fide creditors 
of Grant and Ward is that those who received alleged 
profits in excess of legal interest can be holden as gen- 
eral partners, hence the masterly inactivity of many 
of the “‘customers’’ of the firmin proving up their 
claims. Much of the credit forthe brilliant conduct 
of this case by the prosecution is due to the district 
attorney’s deputy, Mr. De Lancey Nicoll, who has al- 
ready earned a well-merited distinction as a public 
prosecutor. Mr. Nicoll has but just turned thirty, 
and evinces promise of great usefulness and success. 

The Court of Appeals decision holding against the 
age disqualification of surrogates is received by mem- 
bers of the bar here most favorably. It is believed 
that the incumbents will willingly abandon the title of 
judge in view of the more secure tenure of office when 








they arrive at years of discretion, 


The proceedings looking to the transfer of the West 
Shore Railroad are still dragging along. The receivers 
were allowed $40,000 each for their services, and this 
was thought at the time to be very liberal; but ex- 
Judge Horace Russell and Mr. Houston appeared per- 
sonally and by attorney before Judge Brown last Sat- 
urday at Newburgh and asked that the allowance be 
increased to $350,000 each: Counsel for the bond- 
holders had these gentlemen “‘ on their list,” and vig- 
orously opposed any increase. 

A rather novel question wasargued in the progress 
ofacase in the Supreme Court here last week. A. 
sued B. for the purchase price of certain chattels, 
which he alleged he had sold him, and which at the 
time of the commencement of the action, and for 
some time before, had been in the legal possession of 
B. B. denied that he had made any such contract as 
was alleged in the complaint, and before suit was 
brought notified A. to take away the chattels (certain 
horses, wagons, etc.). At the trial the complaint was 
dismissed, after which B. notified A. to pay the 
charges for keep, etc., and take away his property, or 
that he would sell the same, deduct the proper charges 
and account to him for any balance. Thereupon A. 
took away the chattels, paid the charges and the costs 
of the action, and straightway appealed to the Gen- 
eral Term from the judgment rendered, and as the 
result a new trial was ordered. B. then set up the 
above facts as a supplemental answer by leave of the 
court, and went to triala second time. B. offered to 

rove, after introducing testimony on the principal 

ssue, that A. had paid his, B.’s, charges, and sold the 
chattels at auction,and that he, B., had actually bought 
apart of them and paid for them at the auction sale. 
The gist of B.’s argument was that A. ‘‘could not have 
his cake and eat it too,’’ and that the taking of the prop- 
erty away was a rescission of the contract, if there was 
any. The precise question has never been decided in this 
State, but the court, after argument, would not let in 
the evidence as showing rescission, holding that while 
A.’s act was tortious, it was irfelevant to the issue, 
and suggested to B.’s counsel that he might amend, 
and plead the amount received by A. at the sale as a 
counter-claim. As this was inconsistent with the 
theory of B.’s defense, he declined to avail himself of 
that privilege, and after excepting to the rulings of 
the court, went to the jury on the principal issue, and 
“the bulwark of the people’s rights’ promptly found 
for the defendant B. 

We often see it stated that oratory is no longer a 
necessary or desirable element in a good lawyer. This 
statement is usually made by men who have never 
been accused of possessing it. If by oratory one means 
aloud volume of voice and meaningless gestures, the 
truthfulness of the statement is admitted, but if we 
consider what it really means, the close observer of 
trials at nisi prius must admit that so long as the hu- 
man mind is constituted as it is, trae oratory will be 
just as effective as it ever was. The forensic orator, 
the eloquent advocate, other things being equal, has 
an immense advantage. The success of the leaders 
of our bar bear witness to the truth of this observa- 
tion. It has become fashionable, especially among men. 
conspicuously deficient in this quality, to pooh-pooh 
it, and the result has been to discourage the cultiva- 
tion of oratorical gifts among the young men, even 
before admission to the bar. The cousequence is that 
the great majority of lawyers show a painful lack of 
even the first principles of elocution. It is observed 
that the young awyers who are well trained in this 
respect achieve success much sooner than those who 
neglect it. 

The non-partizan basis upon which several of the 
judges were elected at the last election ought to make 
sume difference in the method of appointing referees 
who are more conspicuous in the particular judge’s 
party than in the profession at large, has been quite 
general,fand a few men have toa great extent monopo- 
lized that which is considered desirable employment 
by all except the busiest lawyers. The Barnards and 
the like have gone, but the Gratzes are as numerous 
as ever. 

Enmot DEmotT. 
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CURRENT TOPICS. 





NOTHER amusing example of a practical test 
in evidence was recently made in England. 
Gibson’s Law Notes gives the following account of 
it: ‘‘At the Liverpool County Court there was a 
dispute with a dressmaker about the fit of a certain 
bodice. The plaintiff, who refused to take it, al- 
leged it was too short, and too much padded. The 
dressmaker stated that bodices were now cut short 
on the hips, and that as to the padding it was nec- 
essary, on account of the lady being deficient in 
the place where the padding was placed. The 
plaintiff did not desire to have her figure improved 
by the dressmaker, she was quite satisfied with it 
as it was. The question of misfit or fit appeared to 
be incapable of decision, till at length the dress- 
maker claimed that it should be put on. The 
plaintiff at length consented to do so, and ad- 
journed for that purpose. On her return the judge 
and court proceeded to criticize the fit. The judge 
at last made a suggestion — such a suggestion, just 
like a man—that surely the fault of the bodice 
being too short might be remedied by bringing the 
dress higher up; but then his honor appears to have 
forgotten all about the ankles. The matter was 
however at last settled.” 


A deep interest has sprung up recently in Eng- 
land on the subject of transfers of land. The 
Duke of Marlborough has written a letter to the 
Times denouncing the present system, and abusing 
the lawyers on whom he lays the blame for the ex- 
isting evils. A series of letters on the same subject 
has been addressed to the Times by Mr. Horace 
Davey, an eminent lawyer, who advocates the adop- 
tion of a system of registration. No doubt some 
reform is greatly needed. It is a very difficult and 
expensive matter to effect a transfer in England. 
The Kingdom might well imitate the systems pre- 
vailing in this country, where registration prevails, 
and transfers are easy and cheap. But perhaps the 
Duke of Marlborough is unjust in blaming the law- 
yers exclusively for the present state of things. 
They may be indisposed to facilitate changes which 
shall diminish their own emoluments; that is hu- 
man nature; but there has been a general feeling 
in England that land-holding is a sacred sort of 
thing, the mysteries of which should not be rudely 
profaned by being made familiar or accessible. 
Land continues there for long periods in the same 
families. The spirit of the government favors such 
accumulation and holding. But in this country the 
spirit of the institutions favors frequent and easy 
transfers, and is opposed to large accumulations and 
long holdings. It is interesting to see how rapidly 
the mother-country is coming over to the methods 


Voit, 82— No. 21. 


of her colonies and children. In spite of the social 
toadyism to things English in this country, it may 
be said that in the weightier matters of the world 
England is becoming Americanized, rather than 
that America is becoming Anglicized. 





A person who hissed a singer in a theatre at 
Lyons, France, was arrested recently, but on appeal 
he was discharged, the court holding that he had 
as much right to express his disapprobation of a 
performance as others had to express their approval. 
So, too, it has been held by the courts in England. 
In Clifford v.. Brandon, 2 Camp. 358, Lord Mans- 
field observed: ‘*The audience have certainly a 
right to express, by applause or hisses, the sensa- 
tions which naturally present themselves at the 
moment, and nobody has ever hindered, or would 
ever question the exercise of that right.” It is 
otherwise where a conspiracy exists to hiss an ac- 
tor. In Gregory v. Brunswick, 1 C. & K. 24, Tindal, 
C. J., observed: ‘‘ There is no doubt that the pub- 
lic who go to a theatre have the right to express 
their free and unbiased opinion of the merits of the 
performers who appear upon the stage. At the 
same time parties have no right to go to a theatre 
by a preconcerted plan to make such a noise that 
an actor, without any judgment being formed on 
his performance, should be driven from the stage 
by such a scheme, probably concocted for an un- 
worthy purpose.” It is a familiar principle of crim- 
inal law that many things which it is lawful to do 
individually and independently are illegal when 
effected by means of conspiracy. 


There never was @ more unworthy conspiracy 
than that for which Mr. Stead has just been con- 
victed in England, and the verdict of the jury cor- 
rectly represents the right public opinion. To 
effect the abduction and disgrace of a ch'ld, asa 
detective enterprise, in order to convince the pub- 
lic authorities that such a thing is possible, and 
that such a practice prevails, is, to say the least, 
doing evil that good may come, which high au- 
thority pronounces wrong. The thing smacks too 
much of journalistic advertising. 


The new ‘‘ Reporters” are beginning to have 
their troubles, and to run against snags. One of 
them desiring to procure the opinions of the Massa- 
chusetts Supreme Court, was met with a refusal of 
facilities or permission, on the ground that the 
State had contracted with a certain prominent pub- 
lishing house to publish the official reports of all 
the opinions, and an injunction has been applied 
for by that house to restrain the enterprising re- 
porter. We do not believe that can be done, not 
that the State can farm out the publication of its 
judicial opinions to the exclusion of any other 
person. Such a thing would be bad policy, and we 
do not suppose it to be the law. The opinions 





ought to be as free as the air and the water. They 
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constitute the great body of the law, and the laws 
ought to be common, cheap, and easily accessible. 


The death of ex-Senator Sharon has revived pub- 
lic interest in one of the most extraordinary litiga- 
tions of the present time. We have recently re 
ceived, and have read with a good deal of interest 
Mr. Stewart’s argument on behalf of Mr. Sharon in 
Miss Hill’s suit to establish her rights as his wife. 
The piece of evidence on which the plaintiff mainly 
relies is a letter in which he addressed her as ‘‘ dear 
wife.” This part of it, the defendant contended, 
is a forgery, and Miss Hill has been indicted ac- 
cordingly. <A fac simile of this and of various 
other letters, and enlarged details of a great num- 
ber of words, and many terminals, are exhibited in 
the argument, which makes an interesting study on 
the question of handwriting. The strong point of 
the argument is that Miss Hill’s conduct was incon- 
sistent with the idea that she had the ‘‘ dear wife” 
letter in her possession, or that she was his wife. 
Certainly, if she was his wife, she was the most 
patient woman that ever lived, to endure the treat- 
ment which she received at the defendant’s hands. 
The argument is extremely powerful and ingenious, 
and as absorbing asa novel. It cannot fail tocarry 
conviction for the moment, but audi alteram partem 
is a safe precept. For some reason, or for no rea- 
son, the trial court have found in favor of Miss 
Hill. There is one verdict in which the public will 
join at all events, without regard to the intrinsic 
merits, and that is, ‘served him right,” and _per- 
haps that was the inspiration of the trial court. 


>—— 


NOTES OF CASES. 





[* Dodge v. Colby, 837 Hun, 516, it was held that 
an action cannot be maintained in this State 
for trespass on lands in another State, and for cut- 
ting and removing timber and removing turpentine 
therefrom. The court, Daniels, J., citing Craigin 
v. Lovell, 88 N. Y. 258, said: ‘‘An effort has been 
made to distinguish this case from that authority, 
upon the fact that the plaintiff in this action claims 
to recover the value of the timber and turpentine 
asso much property belonging to him, which has 
been converted by the persons who removed it from 
the land, under the authority or at the instigation 
of the defendant. But the removal of the timber 
and turpentine, and its appropriation te the use of 
the persons taking it, will not entitle the plaintiff 
to maintain this action in this State, for the con- 
version and appropriation were merely acts by which 
the trespass itself was made complete, and its fruits 
diverted to the use of the persons committing these 
wrongs upon the land. A similar proposition was 
presented in American Union Telegraph Co. v. Mid- 
dleton, 80 N. Y. 408, but it failed to receive the 
sanction of the court, And it was held that the 
acts of trespass themselves could not be separated 
trom those of the removal and appropriation of the 
property 1n such a manner as to allow an action to 








be maintained for the value of the property actu- 
ally converted. The case is directly applicable in 
this respect to the one now under consideration, 
and although it may conflict in this conclusion with 
the decisions cited from the reports of the State of 
Pennsylvania, it must still be held to be controlling 
as to its disposition. It has been urged that a dif- 
ferent conclusion was arrived at in Newman v. God- 
dard, 3 Hun, 70, but that is a mistaken view of that 
case, for the property for which it was held a re- 
covery might there be had was no part of the free- 
hold, but it was personal property, in no manner 
whatever connected with the premises from which 
it was taken. This case cannot be brought within 
the principle upon which that proceeded, but it is 
to be controlled by the authorities previously men- 
tioned.” 


In Western Union Telegraph Co. v. MeG@uire, In- 
diana Supreme Court, September, 1885, it was held 
that a rule by a telegraph company that it will not 
transmit a dispatch for a transient person requiring 
an answer, unless he makes a deposit to cover the 
charge for an answer of ten words, is reasonable. 
The court said, by Elliott, J.: ‘‘ Affirming, as prin- 
ciple and authority require us to do, that the tele- 
graph company hdd power to make by-laws, the 
remaining question is whether the one under imme- 
diate mention is a reasonable one. It is established 
by the authorities that an unreasonable by-law is 
void. It is for the courts to determine whether a 
by-law is or is not an unreasonable one, and this is 
the question which now faces us. 1 Dill. Mun, 
Corp. (8d ed.), § 327; Law of Teleg., § 104. We 
are unable to perceive any thing unreasonable in 
the by-law under examination. A person who 
sends another a message and asks an answer, prom- 
ises by fair and just implication to pay for trans- 
mitting the answer. It is fairly inferable that the 
sender who asks an answer to his message will not 
impose upon the person from whom he requests the 
answer the burden of paying the expense of its 
transmission, The telegraph company has a right 
to proceed upon this natural inference, and to take 
reasonable measures for securing legal compensa- 
tion for its services. It is not unnatural, unreason- 
able or oppressive for the telegraph company to 
take fair measures to secure payment for services 
rendered, and in requiring a transient person to de- 
posit the amount legally chargeable for an ordinary 
message it does no more than take reasonable 
measures for securing compensation for transmit- 
ting the asked and expected message. We have 
found no case exactly in point, but we have found 
many analogous cases, which in principle sustain 
the by-law before us. W. U. Tel. Co. v. Carew, 15 
Mich. 525; Camp v. W. U. Tel. Co., 1 Mete. (Ky.) 
164; Vedder v. Fellows, 20 N. Y. 126; Eilis v. Amer. 
Tel. Co., 13 Allen, 226; M’ Andrew v. Electric Tel. 
Co., 33 E. L. & E. 180; W. ZU. Tel. Co. v. Blan- 
chard, 68 Ga, 299; S.C., 45 Am. Rep. 480; W. U. 
Tel. Co. v. Jones, 95 Ind. 228; 8. C., 48 Am, Rep. 
713.” 
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In Woods v. Evans, 113 Til. 186, it was held that 
a contract by one having an estate of the value of 
$20,000. and a wife living but no children, to take, 
maintain and educate an orphan girl eleven years 
old, and for her services, until she should attain the 
age of eighteen years, to leave and give to her at 
his death a child’s part of his estate, is not upon a 
sufficient consideration, is uncertain, and will not 
be specifically enforced. The court said: ‘In 
Wallace v. Rappleye, 113 Ill. 249, where a bill was 
filed by an illegitimate child to enforce an agreement 
made by the father to make the child an heir, it 
was held that the uncertainty of a contract to make 
one an heir, as to the amount of property to be af- 
fected, is a circumstance to be considered by the 
court. It is there said: ‘The only significance of 
a contract to make one an heir is in securing a right 
to property. But what is the amount of property 
involved in such a contract? How much interest 
will be left to be inherited? Such a contract exist- 
ing, suppose Wallace in his life-time had given away 
his property, or made a will of it to his two lawful 
children, or others, would that have consisted with 
the right under the contract? And if not, how 
much of this property might he have given away 
or devised away, and how much must he have re. 
tained to satisfy the contract? The contract would 
be uncertain as to the amount of property reached 
by it. This is a circumstance to be considered in 
the exercise of the discretion of the court as to de- 
creeing specific execution.’ If a contract to make 
one an heir is to be regarded uncertain it seems 
plain that a contract or a promise to give a child’s 
part of an estate to a person must, upon the same 
principle, be held to be uncertain. What is a 
child’s part of an estate? Is a child’s part one- 
tenth, one-fifth or one-third of the property belong- 
ing to a person at the time of his death? What 
share a child may be entitled to receive after the 
death of a father will always depend upon a variety 
of circumstances. If a man dies intestate, leaving 
ten children, a child’s part of the estate would be 
one-tenth, after the payment of all debts. If five 
children were left a child’s part would be one-fifth 
of the estate. Should there be a widow left sur- 
viving the decedent she would be entitled to one- 
third of the personal estate, absolutely in her own 
right, and one-third of the lands during her natural 
life. A child’s part would, in such a case, be ma- 
terially affected by the fact whether or not a widow 
survived. Again, should the property be disposed 
of by will, duly executed as provided by law, to 
some charitable institution, or to a college, there 
would be no child’s part for distribution. It seems 
plain that the amount of property which may be 
embraced under the term ‘child’s part’ is quite in- 
definite and uncertain. A child’s part may be 
nothing, or it might be more or less, always de- 
pending upon various circumstances. At the time 
the agreement set out in the bill was made, what 
portion of Short’s property was complainant enti- 
tled to receive under the contract? Was it one- 


~ 





third, a fourth, a fifth or atenth? The answer is 
obvious. The contract is so uncertain that it is 
impossible to determine what amount of property, 
or what part of Short’s property, the contracting 
parties intended should pass to complainant under 
it. Under such circumstances, the specitic perform- 
ance of the contract cannot be enforced in a court 
of equity. There is another serious objection to 
the enforcement of the contract in a court of 
equity. Its enforcement would work great injus- 
tice to the wife and lawful heirs of Short. At the 
time the agreement was made, Short had a wife but 
no children, and upon his death, under our laws, 
after the payment 6f debts his wife would be enti- 
tled to all his personal estate and one-half of his 
real estate. This right of the wife could not be 
cut off by any will Short might make, and yet if 
this contract is to be enforced the wife would be 
deprived of inheriting as an heir of the husband, 
and would be compelled to accept merely dower in 
her husband’s estate. This would be oppressive, 
and manifestly unjust to the wife.” 


————— 


INSURABLE INTEREST IN LIFE. 
II. 

SSUMING that the beneficiary under a life policy 
had an insurable interest at the inception of the 
contract, willa subsequent failure of that insurable 
interest annul the policy? The decided weight of au- 
thority favors the continued validity of the policy not- 
withstanding the failure of interest. Ferguson v. Mass. 
Mut. Life Ins. Co., 82 Hun, 306; Rawls v. Am. Life 
Ins. Co., 27 N. Y¥. 282; Brockway v. Mut. Benefit Ins. 
Co., 9 Fed. Rep’r, 249; Dalby v. India & London Life 
Assur. Co., 15 C. B. 365; Olmsted v. Keyes, 85 N. Y- 
593-599; Bliss Life Ins., § 30; May Ins., §§ 115-116; 

Conn. Mut. Life Ins. Co. v. Schaefer, 94 U. S. 457. 

In Ferguson v. Mut. Life Ins.Co., the creditor’s claim 
had been destroyed by the debtor’s discharge in bank- 
ruuptcy, the court saying: ‘* Both upon principle and 
authority we should say that the insurer is bound to 
fulfill its contract valid in its inception, notwith- 
standing the debtor upon whose life it rans may have 
paid his creditor or obtained a discharge in bank- 
ruptcy therefrom.’ In the next three cases it ap- 
peared that the creditor's claim was barred by the 
statute of limitations, at the time of the death of the 
debtor, and yet the policies were all sustained. 

In Rawls v. Am. Life Ins. Co., the court said: “But 
in the contract of life insuranceit is enough that the 
party effecting the insurance had an insurable inter- 
est at its inception; and it is not required that that 
interest should continue and exist at the time of the 
death of the person whose life is insured to entitle the 
holder of the policy to recover.” 

In Olmsted vy. Keyes, the court declared ‘a creditor 
may take out a policy on the life of his debtor and the 
policy will continue valid, although the creditor has 
been paid and has thus ceased to have any interest in 
the life of the insured.” Page 599. Destruction of the 
beneficiary’s interest in the life by death or divorce 
will not vitiate the policy. This was expressly held as 
to death in Olmsted v. Keyes, and as to divorce in 
Conn. Mut. Life Ins. Co. v. Schaefer, supra. In the 
first case the court said: ‘‘ Death no more destroyed 


such value than an absolute divorce would, and yet it 
cannot be doubted that a policy held by a wife upon 
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the life of her husband continues valid, although her 
interest in his life has ceased in consequence of a di- 
vorce.”’ Bliss Life Ins., § 30. 

In Sides v. Knickerbocker Life Ins. Co., 16 Fed. 
Rep’r, 650; 8S. C., 28 Alb. L. J. 518, the Circuit Court 
held that a tenant of a landlord who had only a life 
estate had an insurable interest in the landlord’s life; 
that the amount of recovery could not be limited by 
the value of his leasehold at the time of taking out the 
policy, but that the tenant could recover the full face 
of the policy ; and that his interest in the policy was not 
destroyed by the failure of his interest in the life of the 
landlord because of the termination of the lease. 

In Conn. Mut. Life Ins. Co. v. Schaefer, supra, in 
which a subsequent divorce was held not to invalidate 
the policy, the court said: ‘‘We do not hesitate to 
say however that a policy taken out in good faith and 
valid at its inception is not avoided by the cessation of 
insurable interest unless such be the necessary effect 
of the provisions of the policy itself.”’ The remaining 
question to be considered is as to the validity of an as- 
sigument of au insurance policy, legal and binding in 
its inception to one having no interest in the life in- 
sured. The majority of the cases hold that such an 
assignment is valid. Vulton v. Nat. Fund Life Assoc., 
20 N. Y. 32; St. John v. Am. Mut. Life Ins. Co., 13 id. 
31; Fairchild v. Northeastern Mut. Life Assoc., 
51 Vt. 625; Clark v. Allen, 15 Alb. L. J. 409; S. C., 
11 R. I. 439, and 23 Am. Rep. 496; Ashley v. Ashley, 3 
Sim. 149; Mut. Life ls. Co. of New York y. Allen 
(Mass. 8. C.), 30 Alb. L. J. 363; Olmsted v. Keyes, 85 N. 
Y. 593; Cannon v. N. W. Mut. Life Ins. Co., 29 Hun, 
470. 

In Clark v. Allen, the court in replying to the argu- 
ment against sustaining an assignment of a life 
insurance to one having no interest in the life insured, 
said: ‘But finally itis urged that the purchaser or 
assignee subjects himself to the temptation to shorten 
the life insured, and that this the policy of the law 
does not countenance. The law permits the purchase 
of an estate in remainder after a life estate, which ex- 
poses the purchaser to a similar temptation. It has 
been decided too thata policy effected by a cred- 
itor on the life of his debtor does not expire when the 
debt is paid, though the holder then ceases to be inter- 
ested in the continuance of the life, and is thereafter 
exposed to the same temptation which is supposed to 
beset the assignee without interest to bringit to an 
end.”’ Itmust be confessed that the answer of the 
court is not very satisfactory. It is certainly far from 
being conclusive. The argument based upon the as- 
signability of a remainder is exceedingly weak. It 
would be the height of folly to prohibit the transfer of 
aremainder on the groundthat the assignee would 
be interested in accelerating the death of the life ten- 
ant, because the original remainderman himself has 
precisely the same interest. But the original holder 
of a life insurance policy must asa rule have no such 
interest. On the contrary he must have an interest in 
the continuance of the life. It is thus seen that the 
cases are entirely dissimilar, and the right to purchase 
in the one case furnishes no argument for the right to 
purchase in the other. 

In Olmsted v. Keyes, the court declared ‘‘ that if the 
policy be valid in its inception the party taking it may 
assign it toany person as he could assign any other 
chose in action, and that the policy will continue valid 
in the hands of the assignee, although he has no in- 
terest whatever in the life insured.” 

There are several respectable authorities opposed to 
this doctrine. Franklin Life Jns. Co. v. Hazzard, 41 
Ind. 116; Franklin Life Ins. Co. v. Sefton, 53 id. 380; 
Missouri Valley Life dns. Co. v. Sturges (Kans. S. C.), 
15 Alb. L. J. 496; May Ins., § 398; Cummack v. Lewis, 
15 Wall. 643; Warnock v. Davis, 104 U. 8. 775. 








The reasoning of the court in Missouri Valley Life 
ZIns. Co. v. Sturges is very powerful, and demonstrates 
in the most unanswerable manner the evils and anom- 
aly of tbe doctrine of assignability to a person who has 
no insurable interest in the life insured. The court 
said: ‘On May 8, 1872, Haynes assigned said policy 
to the present plaintiff, Arthur D. Sturges, “who had 
no interest in the life of Haynes. The insurance com- 
pany assented to said assignment. The plaintiff, Stur- 
ges, afterward paid the premiums on said policy. On 
January 30, 1873, Haynes died and Sturges then com- 
menced this action to recover the amount of said in- 
surance policy. Can he recover? We think not. 
Sturges never had any interest in the life of Haynes, 
but on the contrary his whole interest, after said as- 
signment, was in the death of Haynes. Each year that 
Haynes lived Sturges was compelled to pay out $150.32 
without the slightest hope of ever recovering any 
thing in return therefor. He was compelled to pay 
that amount in order to preserve the life of his insur- 
ance policy; but no payment that he could make 
would ever increase the amount of the benefit which he 
expected finally toreceive. The policy in case of death 
was worth just as much on the day of assignment as it 
ever could be afterward. If Haynes had died on the 
very day on which said assignment was made, the 
holder of the policy would have been entitled to re- 
ceive just $2,000, and’ no payment of premiums for any 
length of time afterward could ever increase that 
amount. Nor was Haynes bound to ever refund any 
thing to Sturges. * * * Nor was there even the 
slightest tie of kindred or relationship, or even of 
friendship binding them vogether and making it de- 
sirable to Sturges for Haynes to live, and as soon as 
that event should take place Sturges expected to re- 
ceive from the insurance company the sum of $2,000, 
and of course all his expenditures on said policy and 
on Haynes’ life would then cease. Hence it will be 
perceived that Sturges, after said assigument, hada 
vast interest in procuring the death, but had no in- 
terest whatever in preserving his life. Haynes’ life 
cost Sturges $150.52 each year without the slightest bene- 
fitin return, while Haynes’ death would be worth to 
Slurges $2,000 without the slightest loss cr inconvenience 
whatever. Now can such a state of things be tolerated 
by the laws of any civilized country? * * * If any 
person should desire to know what men may do when 
they are strongly interested in procuring the death of 
another person for the purpose of obtaining the bene- 
fit of a life insurance policy, he may read the case of 
the Slate of Kansas v. Winner, 17 Kans. 298-300.” 

The two cases inthe United States Supreme Court 
are not express authorities in favorof this doctrine. 
In both cases it appeared that the assignment was only 
a device to cover up the real transaction which was an 
insurance in favor of one having no interest in the life 
insured. The original scheme was the procuring of an 
insurance which would be void as a wagering contract 
were it taken out in the name of the party who in- 
tended to effect the insurance and derive the benefit 
from it. To conceal the true nature of of the transac- 
tion from the condemnation of the law, the plan of an 
assignment was resorted to. And it has been held in 
several cases that where the original procuring of the 
policy and the subsequent assignment are but parts of 
the same scheme, and the object of the parties from 
the inception of the transaction, is to enable one hav- 
ing no insurable interest to hold a life policy in con- 
travention of the common-law rule condemning such 
policies, the insurance is void. Swick v. Home Jus. Co., 
2 Dill. 160; Brockway v. Mut. Benefit Life Ins. Co., 9 
Fed. Rep’r, 249; Stevens v. Warren, 101 Mass. 566. 

In Olmsted v. Keyes, this principle is recognized. 
The court after enunciating the general rule of the 
validity of the assignment, even in favor of one having 
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no interest in the life insured, attach to it the condi- 
tion that the policy ‘“‘ was not procured, or the assign- 
ment made asa contrivance against betting, gaming 
and wagering policies.” 

Whether the burden is on the plaintiff to show that 
he had an insurable interest in the life of the insured 
or not, is not definitely settled. 

In Ruse v. Mut. Benefit Life Ins. Co., 23 N. Y. 516; 
and Guard. Mut. Life Jns. Co. v. Hogan, 80 Ill. 35, the 
court decided that the plaintiff must affirmatively es- 
tablish that he had such insurable interest. In the 
first case the judgment was reversed on the ground 
that the plaintiff had not shown an insurable interest 
in the life insured, the court saying: ‘It is said that 
the defendants by issuing the policy upon the repre- 
sentation of the plaintiff that he had an interest have 
admitted his interest and that the production ofthe 
policy is at least prima facie evidence of such interest. 
This position cannot be sustained. All the older au- 
thorities show that even in actions upon marine poli- 
cies not containing the clause ‘ interest or no interest,’ 
it was necessary to aver and of course to prove the in- 
terest of the plaintiff. It is an indispensable part of 
the plaintiff's case to be made out affirmatively at the 
trial. Upon this ground therefore as well as that be- 
fore considered the judgment of the Supreme Court 
must be reversed, and there must be a new trial 
with costs to abide the event. All the judges except 
Davies and Mason, JJ., concurred that the plaintiff 
must show an interest in the life insurance.” This 
reasoning is undoubtedly sound if we assume that 
every policy is void unless the plaintiff has an insur- 
able interest. But that, as we have already see. is not 
the law. A policy willbe valid even without an in- 
surable interest in the person to whom the amount is 
made payable provided it is not a merely wagering con- 
tract. Therefore as avalid insurance may be effected 
without an insurable interest in the life insured, it 
would be extremely illogical to make it incumbent on 
the plaintiff to show suck insurable interest as a con- 
dition precedent te his right to recover. It would be 
requiring him to establish a fact the existence of which 
is not indispensable to the maintenance of his action; 
and if rigidly enforced it would absolutely annul the 
rule above referred to sustaining a policy where the 
person insured has no interest in the life insured, for 
in many cases the plaintiff would be unable to show 
an insurable interest for the simple reason that he has 
none, and yet the policy might fall directly within the 
protection of the rule which declares valid insurances 
without any interest in the life insured. The more 
logical doctrine is that which has been finally estab- 
lished by the New York Court of Appeals in Goodwin 
v. Mass. Mut. Life Jns. Co., 73 N. Y. 480, in which 
the court say: ‘It is also insisted that the policy in 
question was a wager policy, and as such was abso- 
lutely void by the Revised Statutes. We think that 
the defendant to availitself of any such defense should 
have set it up by answer, and thus give the plaintiff 
an opportunity to meet such an issue. In Val- 
ton v. National Fund Life Assurance Co., 20 N. Y. 
382, a motion was made upon the trial for a non- 
suit upon this ground among others, and it was held 
that the fact that the answer did not set up as a de- 
fense that the policy was made in contravention of the 
statute was a sufficient answer to the point made. If 
the objection had been raised by answer or on motion 
to dismiss the complaint, it is not apparent but that 
it might have been proved that the policy was issued 
upon the application of the insured or that he insured 
his own life and the objection thus have been obvi- 
ated. The defense is an affirmative one and should 
have been presented on the trial and not afterward.” 
See also Forbes v. American Mut. Life Ins. Co., 15 
Gray, 249. 








Although it may be regarded as practically set- 
tled that a person may effect a valid insurance on his 
own life in favor of one who has no insurable interest, 
the question whether such insurance when once ef- 
fected vests in the beneficiary an absolute and inde- 
feasible title to the policy, or whether such interest is 
subject to the control of the person taking out the pol- 
icy, isa question on which the authorities are ina 
state of irreconcilable conflict. The following authori- 
ties hold that the beneficiary has only an inchoate in- 
terest in the policy, and that his ultimate enjoyment 
of its proceeds is dependent on the will of the person 
effecting the insurance. Clark v. Durand, 12 Wis. 223; 
Gambs v. Conn. Mut. Life Ins. Co., 50 Mo. 44; Swift v. 
R. P., ete., Association, 96 Ill. 309; Landrum v. 
Knowles, 22 N. J. Eq. 594; Union Mut. Life Ins. Co. 
v. Stevens,-19 Fed. Rep. 671; Foster v. Gile, 50 Wis. 
603; Kerman v. Howard, 23 Wis. 108; Bickerton v. 
Jaques, 28 Hun, 119; Garner v. Germania Life Ins. Co., 
32 Alb. L. J. 91. See also Valley Mut. Life Ins. Co. v. 
Burke (Virginia), 15 Rep. 572; 8. C., 12 Ins. L. J. 387; 
Richardson v. Kentucky Grangers’ Benefit Soc.,1 Ky. 
L. Rep. & J. 735. There is much force in the argu- 
ments by which the courts have sustained and justified 
this doctrine. 

In Garner v. Germania Life Ins. Co., the New York 
Common Pleas supported its decision that the rights 
of the beneficiary were not absolute by the following 
very cogent argument: ‘‘There may be many reasons 
why the right to transfer such an insurance from one 
beneficiary to another even in the case of children 
should exist. In the course of years this pecuniary 
condition may be materially improved by marriage, 
success in business or other causes, so that it may be 
more desirable and just that others who have claims 
upon the insurer and who are in greater need, should 
have the benefit of the sum secured by the insurance 
instead of those for whom it was originally intended. 
When therefore the insurer keeps the policy entirely 
in his own possession he alone paying the premiums, 
he should with the consent of the insurance company 
have the same right to revoke, alter, or change it, that 
he would have in respect to a will; for like the pro- 
visionsinawill itisa gift that is to take effect upon 
his death. He may of course putan end to it by ceas- 
ing to pay the annual premium; but there is no reason 
why his right should be limited to this, and that where 
for reasous satisfactory to him, he desires to transfer 
the benefit of it to another, he should have to lose all 
the premiums he may have paid over a long course of 
years, and be compelled to pay for a new policy the in- 
creased premium consequent upon his increase of 
years.”’ 

In Bickerton v. Jaques, and Gambs v. Conn. Mut. 
Life ns. Co., it appeared that the change was made 
after the death of the beneficiary; but this fact does 
not render these two cases any the less authoritative 
on this point, because it would inevitably follow that 
the representatives of the beneficiary would take his 
interest were the policy irrevocable, and it would 
therefore not be competent for the person taking out 
the insurance to destroy their interest in the policy, 
any more than the interest of the beneficiary him- 
self. 

In Hutson v. Merrifield, 51 Ind. 24, the court decided 
that the representatives would take the interest of the 
beneficiary where the policy was not cancelled by the 
person procuring it, during his life-time. 

On the other hand the cases which hold that the 
beneficiary has an indestructible interest in the policy 
are quite numerous. Lemon v. Phenix Life Jns. Co., 


38 Conn. 294; Ricker v. Charter Oak Life Ins. Co., 27 
Minn. 193; Pilcher v. N. Y. Life Jns. Co., 33 La. Ann. 
332; Bliss Life Ins., §§ 317-387; Brockhaus v. Kemna, 7 
Fed. Rep. 609; Wilmaser v. Continental Life Jns. Co. 
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(lowa Sup. Ct.), 23 N. W. Rep. 903; Stilwell v. Mut. 
Life Ins.Co., 72 N.Y. 885, 391; Weston v. Richardson, 47 
L. T. R. (N. 8S.) 514; Valley Mut. Life Ins.Co. v. Burke, 
7 Vir. L. J. 173; Glanz v. Gloeckler, 16 Cent. L. J. 268; 
Crittenden v. Phoenix Life Jus. Co., 41 Mich. 442. 

Some of these cases were decided on the ground that 
the circumstances of the transaction constituted a valid 
executed gift of the policy, and that the title to the 
policy was thus vested in the beneficiary as irrevocably 
as the title to any other personal property would have 
been under the same circumstances. In the following 
cases the decisions were made upon that ground: 
Lemon v. Phoenix Life Ins. Co.; Pilcher vy. N.Y. Life 
Jns. Co. In these cases it appeared that the policy was 
delivered to the beneficiary who paid the premiums. 
Bat in Ricker vy. Charter Oak Life Jns. Co., and Weston 
v. Richardson, the rights of the beneficiary were held 
to be indefeasible, even though the person whose life 
was insured paid the premiums and kept possession of 
the policy. The rule established by the majority of 
the cases that the interest of the beneficiary is not ab- 
solute is undoubtedly sound. The beneficiary is not a 
party to the contract; he pays no portion of the prem- 
ium; the policy is not in his possession; it has never 
been given to him because delivery is essential to the 
validity of gift. On what principle can he claim a 
vested, irrevocable title to it? Neither law nor equity 
supports such claim. But when the beneficiary has 
possession of the policy and pays the premiums, the 
title to the policy may very properly be held to be 
vested irrevocably in him. The proposition that the 
moment a policy is issued the beneficiary acquires an 
absolute and indestructible interest in it without pos- 
session of the policy or payment of premiums is too 
untenable to require argument to refuteit. However 
the case of Stilwell v. Mut. Life Ins. Co., already cited 
seems to sustain it. The action was to procure the 
restoration of a policy which had been taken out by a 
husband on his own life in favor of his wife, and the 
premiums on which had been paid by him, but which 
had been surrendered by the husband. It does not 
expressly appear whether the husband kept possession 
of the policy, but there is nothing in the case to indi- 
cate that he even delivered it to his wife or to any one 
for her. From the fact that he himself surrendered it 
to the company without the knowledge or consent of 
his wife, it is quite certain that he then had possession 
of it, and the natural inference therefore is that he 
always retained possession of it from its inception. 
The court below granted the relief prayed for on two 
grounds: First, that the surrender was obtained 
through duress. Second, that the husband had no 
power to surrender it because it was the property of 
the wife. On appeal the court said: “If the policy 
had been his own property and in his own name as be- 
fore stated we should have some difficulty in’ sustain- 
ing the judgment on the ground of coercion, restraint 
or duress; but it is unnecessary to determine this 
point detinitely. The other ground of action I regard 
as more formidable, viz., a want of power to make the 
surrender without the consent of the plaintiff” (the 
wife). ‘‘ When this policy was taken by the husband 
although he paid the premium from his own means, and 
even regarding it as a provision for the wife, it was 
irrevocable so fur as he was concerned.” 

The court decided that the husband had no right to 
surrender the policy and thus expressly adjudged her 
interest in it to be absolute and subject to no other 
control than her own. It cannot be said that the case 
was decided on the statute which makes provision for 
the issuing of policies on the lives of husband in favor 
of wives because the statute was in no manner referred 


to in the opinion. 
Guy C. H. Cor.iss. 


CHATTEL MORTGAGE — ISSUE OF MORTGAGED 
COWS —SECOND MORTGAGE OF ISSUE — 
PRIORITY — NOTICE. 

SUPREME COURT OF WISCONSIN, SEPTEMBER 22, 1885, 
FuNK v. PAavu.L.* 

To constitute a bona fide purchaser or mortgagee there must 
not only be an absence of notice, but also a payment of 
or fixed liability for the consideration. 

1 January 3, 1883, A. borrowed $750 of B., and gave him his 
note therefor, secured by chattel mortgage on certain 
property, including “six milch cows,” and B. duly re- 
corded his mortgage. Four of the cows dropped calves in 
April, 1883, and the cows and calves remained in A.’s pos- 
session till March, 1884. A. being indebted to C, on a note 
given in January, 1883, and due January, 1884, to secure 
payment thereof executed to him another mortgage on 
October 8, 1883, on certain property, including “ five spring 
ealves,’’ embracing four of the afore-mentioned calves; 
which had been separated from the cows after the expira- 
tion of the usual period required for their nurture, and 
were kept by A.in another field, and C. duly recorded 
this mortgage. Other mortgages on A.’s property were 
subsequently executed to other creditors, and on fore- 
closure and sale both B. and C. claimed the amount real- 


10) 


z 


ized from the sale of the four calves, amounting to $66. 

Held, that B. was entitled to the proceeds of the sale of the 
four calves as against C., although had C. been a bona 
jide purchaser or mortgagee without notice he would have 
been protected. 


a L, from Circuit Court, Rock county. 


The following facts appear from the record: Janu- 
ary 3, 1883, one Peter Gleim borrowed of the defend- 
ant $750, and gave to him therefor his note for the 
amount, due in one year, secured by chattel mort- 
gage on certain personal property therein described, 
including “ six (6) milch cows’”’ in Gleim’s possession, 
on his farm, by that description, and no other. That 
mortgage was duly filed inthe proper office on the day 
it wasgiven. Fourof the cows were with calf, and 
dropped their calves in April, 1883. These four cows 
and their four calves remained in Gleim’s possession 
until in March, 1884. Gleim being indebted to the 
plaintiff on a note for $225, given in January, 1883, and 
due in January, 1884, to secure the same, and at the 
plaintiff's request, did, October 8, 1883, execute and de 
liver to the plaintiff a chattel mortgage on certain per- 
sonal property therein described, including “five 
spring calves’ in the possession and on the farm of 
Gleim, and these calves included the four calves above 
mentioned, which mortgage was duly filed in the 
proper office on the day it was given; and the only 
consideration therefor was the prior indebtedness on 
said note, and that was a bona fide indebtedness. In 
March, 1884, Gleim having given two other chattel 
mortgages, which were duly filed, to other parties, 
upon his personal property, upon some of which they 
were first liens and upon the balance subsequent lieus, 
ran away, leaving the property on his farm; that 
thereupon a constable, acting as agent for all the 
mortgagees, took possession of all the property then 
on the farm covered by any of the mortgages, and 
after having advertised the same, sold all the prop- 
erty at public sale; that at such sale, by an arrange- 
ment made by all the mortgagees, the defendant acted 
as treasurer, and received all the moneys and proceeds 
of the property sold; that afterthe sale the mortga- 
gees came together, and after paying from the pro- 
ceeds the expenses of sale, settled among themselves 








*S, C., 24 N. W. Rep. 419. 




















THE ALBANY LAW JOURNAL. 


407 





the fractional shares of such moneys and proceeds to 
which they were severally and of right entitled, and 
such shares were severally paid over to them respect- 
ively by the defendant, except that both the defend- 
ant and the plaintiff claimed the net proceeds of the 
four calves mentioned, amounting to $66, which sum 
the defendant refused to pay over to the plaintiff, but 
claimed it as his own under his chattel mortgage; that 
all the moneys and property retained by the defend- 
ant, including the $66, were insufficient to pay up the 
amount due on his note and mortgage; that it was 
not necessary for a calf to follow a cow for nurture 
more than four months, and that these calves, shortly 
after they were Cropped, were kept by Gleim in a lot 
by themselves, separate from the cows, after the 
plaintiff's mortgage was given; and that the plaintiff, 
at the time of taking his mortgage, had no actual no. 
tice of any prior mortgage. To recover the $66 so re- 
tained by the defendant this action was brought. In 
the justice’s court the plaintiff obtained judgment, 
but on appeal the Circuit Court, upon the facts stated, 
gave judgment for the defendant. From that judg- 
ment the plaintiff brings this appeal. 

CO. M. & F. M. Scanlon, for appellant, William Funk. 

Norcross & 
Paul. 

CassopAy, J. It has long been settled that “a grant 
of that which a grantor has potentially, though not 
actually, is good.”’ Grantham v. Hawley, Hob. (132) 
286; Fonville v. Casey, 1 Murph. 389; 8. C., 4 Am. Dee. 
559; McCarty v. Blevins, 5 Yerg. 195; S. C., 26 Am. 
Dec. 262. In this State a chattel mortgage given upon 
acrop of grain at or about the time it is sown, and be- 
fore it is up, or has any appearance of a growing crop, 
is wholly inoperative upon such crop when grown. 
Comstock v. Scales, 7 Wis. 159; Lamson v. Moffat, 61 id. 
153. But where such chattel mortgage has been given 
after the seed sown has sprouted and made its appear- 
ance above the ground as a growing crop, there can be 
no doubt but what it is operative, and covers the grain 
when it comes into existence as the product or as an 
accession to what was growing when the mortgave was 
given and covered by it. Bryant v. Pennell, 61 Me. 
108; Conderman v. Smith, 41 Barb. 404. On the same 
principle, where the owner of a domestic animal gives 
a mortgage thereon during the period of gestation, the 
mortgagee will, as against the mortgagor, be entitled 
to the offspring when born. WeCarty v. Blevins, supra; 
Conderman v. Smith, supra; ITughes v. Graves, 1 Litt. 
(Ky.) 317; Evans v. Merriken, 8 Gill. & J. 39; Forman 
v. Proctor, 9 B. Mon. 124; Fowler v. Merrill, 11 How. 
375, 396; IKellogg v. Lovely, 46 Mich. 131. 

But it isurged that notwithstanding the mortgage 
may cover the calves, as between the parties, yet that 
as they are not described norin any way referred to 
in the defendant’s mortgage, the filing of it was not 
constructive notice to the plaintiff, and hence that his 
mortgage gives him the superior right. Had the de- 
fendant, upon obtaining his mortgage, taken posses- 
sion of the cows, and retained them, and the calves, 
when dropped, until after the plaintiff obtained his 
mortgage, then he undoubtedly could have heid them 
as against the plaintiff. By reason of such possession 
the plaintiff and the world would have been conclu- 
sively presumed to know the defendant’s interest in 
and right to the calves. Our statute authorizes the fil. 
ing of the mortgage in lieu of such possession, and as 
equivalent to it. § 2513. Such filing is construct- 
ive notice to third parties, subsequently dealing 
with the property, as to the rights and interests of the 
mortgagee in the property mortgaged. Such con- 


Dunwiddie, for respondent, Lemuel 





structive notice is of course co-extensive with the cou- 
tents of the mortgage so filed. But from the very na- 





ture of things it cannot be constructive notice of facts 
existing dehors the mortgage, and in no manner re- 
ferred to in it, unless the contents of the mortgage, 
together with the facts and circumstances connected 
with the mortgaged property or its possession, are 
such as to give actual or constructive notice of the 
rights of the mortgagee to those subsequently dealing 
with the property; or at least sufficient to put them 
upon the inquiry. While the calves were following 
the cows for nurture, it may be that a person acquir- 
ing an interest in them by purchase or mortgage would 
be presumed to know that the mortgage was given 
during the period of pregnancy. 

In Forman vy. Proctor, supra, it was held ‘‘ that the 
first mortgage * * * must be regarded as covering 
and including, for a reasonable time, the produce or 
descendants of the female animals conveyed by the 
mortgage, these being incident to the legal title, and 
the right of immediate possession vested in the mort- 
gagee, for whom the mortgagor holds the possession.” 
The *‘reasonable time” mentioned manifestly meant 
the period during which the young followed their 
mothers for nurture. 

In Winter v. Lundphere, 42 Iowa, 471, the mortgagor 
sold the calves when they were eighteen months old, 
und the court said ‘‘the time had passed when it was 
necessary for their nurture to permit them to follow 
the cows. At such time it is unnatural to separate the 
calf from its dam, when it is not taken to the butcher. 
The two are then usually disposed of together. It 
may be that during that time the law would regard 
the calf as covered by a mortgage upon the cow. * * 

A description which will enable third persons, 
aided by remedies which the instrument itself sug- 
gests, to identify the property conveyed is sufficient. 
Nothing short of this will import notice to purchas- 
ers.” To the same effect is Thorpe v. Cowles, 55 lowa, 
408. 

The case of Winter v. Landphere, supra, is cited ap- 
provingiy in Darling v. Wilson, 60 N. H. 59; 8. ©., 49 
Am. Rep. 505. But the court in this last case goes fur- 
ther, and declares that “there being nothing in the 
mortgage showing an intention to create a lien upon 
the increase of stock mortgaged, the lien existing only 
as an incident to the mortgage, would, as between the 
parties, continue so long only as is necessary for the 
suitable nurture of the increase. This view is sup- 
ported upon sound principles.’’ To our minds this view 
cannot be sustained upon sound principles. The lien 
Was created by the mortgage, and so faras the mort- 
gagor is concerned was entirely independent of the 
nurture. The mortgage was a valid lien upon the in- 
crease as against the mortgagor in posses:‘on, and he 
necessarily knew, when the mortgage was given, the 
young dropped, and the period of gestation, and hence 
there would seem to be no valid reason for terminat- 
ing the lien, as against the mortgagor, merely because 
the period of “suitable nurture’? had passed. Such 
nurture did not give the lien, and its termination 
could not take it away as against the mortgagor. As 
to such mortgagor the question of notice or insuffi- 
ciency of description is not involved, for he bad actual 
notice that such increase was in fact covered by the 
mortgage. But as to subsequent Lona fide purchasers 
and mortgagees without notice the question is differ- 
ent. As to them, the period of nurture being passed, 
and the young being entirely separated from the 
mother, and not being mentioned in the mortgage, 
nor any longer connected with the mother covered by 
the mortgage, they have neither actual nor construct- 
ive notice of the mortgagor’s rights and interests, nor 
any thing to put them upon inquiry. 

In the case before us the period of nurture had 
passed, and the calves were kept by the mortgagor in 
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a field separated from the cows, so that a bona fide 
purchaser or mortgagee without notice would have 
been protected. Was the plaintiff such mortgagee? 
He took the mortgage to secure an indebtedness in- 
curred many months before and not yet due, and 
without any new consideration. The mortgage, 
though requested, was purely voluntary, and gave the 
mortgagee no greater right or interest in the calves 
than the mortgagor possessed. Bowman vy. Van Ku- 
ren, 29 Wis. 209; Body v. Jewsen, 33 id. 409; Bay v. 
Coddington, 5 Johns. Ch. 54; 8S. C., 9 Am. Dee. 268; 
Atkinson v. Brooks, 26 Vt. 569; S. C., 62 Am. Dee. 592. 
To constitute a bona fide purchaser or mortgagee there 
must not only be an absence of notice, but also a pay- 
ment of or fixed liability for the consideration. Nantz 
v. McPherson, 7 T. B. Mon. 597; S. C., 18 Am. Dee. 
216; Cummings v. Coleman, 7 Rich. Eq. 509; 8S. C., 62 
Am. Dec. 402; Wynn v. Carter, 20 Wis. 107. 
The judgment of the Circuit Court is affirmed. 


——___—_@—______ 


CRIMINAL LAW—RAPE—EVIDENCE. 
MARYLAND COURT OF APPEALS. 
FEBRUARY 6, 1885. 

SHARTZER V. STATE.* 

On a trial for rape the prosecutrix cannot be asked whether 
she had previously had connection with a person other 
than the prisoner. 

Evidence in regard to the general character of the prosecu- 
trix for truth and veracity, or for chastity, is admissible, 
but not proof of specific acts, which tend to show that she 
is an immoral person. 


PPEAL from the Circuit Court for Allegany county. 

The appellant was tried and convicted in the court 

below on an indictment for committing rape. The 
case is further stated in the opinion of this court. 


William Walsh, for appellant. 
Charles B. Roberts, attorney-general, for apppellee. 


Rogrnson, J. The appellant was tried for comiit- 
tinga rape, and the main question on this appeal is 
whether the prosecutrix could be asked whether she 
had previously had connection with another person 
other than the prisoner. 

The decisions on this question, it must be admitted, 
have not been uniform either in England or in this 
country. Plausible reasons have been assigned and 
adjudged cases are to be found, both for and against 
the admissibility of such evidence, and some courts 
have gone so far as to allow the prisoner to prove spe- 
cific acts on the part of the prosecutrix. At the argu- 
ment [ had, I must confess, some difficulty in regard 
to the matter, but upon further consideration we are 
all of opinion that the objection to the question was 
properly sustained by the court. 

The accusation, it is true, necessarily involves the 
question of consent or no consent on the part of the 
prosecutrix, but the mere fact that she may have had 
connection with another person does not tend to prove 
that she gave consent to the prisoner. And this is the 
real question at issue before the jury. Besides, if the 
question can be asked as to one person, it may be 
asked as to another, and thus the whole history of 
the prosecutrix’s life might be gone into, and this too 
without notice to her. Instead of the one issue we 
should have a number of collateral issues, involving an 
inquiry into matters as to which the prosecutrix might 
be wholly unprepared. 

In Rex v. Hodgson, Eng. Crown cases, 1 Russ. & Ry. 
211, the prisoner was tried for committing a rape, and 


*S. C., 63 Maryland Reports, 149. 








his counsel proposed to ask the prosecutrix ** whether 
she had not before had connection with other per- 
sons? and whether she had not before had connection 
with a particular person named?’”’ The objection to 
the question was sustained by Mr. Baron Wood, be- 
fore whom the case was tried, and the prisoner having 
been found guilty, the question was reserved for the 
consideration of the judges. It was first heard before 
eight judges, but Mansfield, C. J., MacDonald, C. B., 
Grose, J., and Lawrence, J., being then absent, it was 
postponed for further consideration to the Hilary 
Term, when all the judges being present, it was again 
heard, and they were all of opinion that the question 
was inadmissible. Here was then a deliberate decis- 
ion of the twelve judges in England. 

In the subsequent case however of Regina v. Robins, 
2 Moody & Robinson, 512, the prosecutrix having on 
cross-examination denied that she had had connection 
with other than the prisoner, Coleridge, J., after con- 
sulting Erskine, J., decided that it was competent for 
the prisoner to prove the prosecutrix had had connec- 
tion with the persons named for the purpose of con- 
tradicting her. 

In the still later case of The Queen v. Flolmes & Fur- 
ness, L. R., 1 Crown Cas. Res. 354, the prosecutrix hav- 
ing on cross-examination denied that she had had con- 
nection with one Robert Sharp, the counsel for the 
prisoner offered to prove by Sharp that he had had 
connection with her, but the prosecution objected to 
the question, and the court refused to admit the evi- 
dence. The prisoners were found guilty, and the 
question was reserved for the decision of the court for 
Crown Cases Reserved, consisting of Kelly, C. B., 
Byles, J., Pigott, B., Lush, J., and Hannen, J. The 
prosecutrix had denied having intercourse or connec- 
tion with Sharp, and the precise question before the 
court was whether the defense bad the right to prove 
by Sharp that he had had connection with her. But the 
judges in delivering their opinions review all the de- 
cisions in regard to the admissibility of evidence ona 
trial for rape, and expressly affirm the ruling of the 
twelve judges in Rew v. Hlodyson, and overrule the de- 
cision of Coleridge, J., in Reg. v. Robins. 

In referring to Rex v. Hodgson, Kelly, C. B., says: 
‘“*That case was heard first before eight of the judges, 
and afterward before the whole number. It was an 
actual decision that the prosecutrix on a charge of 
rape was not bound to answer such a question as that 
here put.”’ 

This decision was made in 1871, and the lawin re- 
gard to the question ought to be considered as settled 
in England. 

In this country the decisions are somewhat conflict- 
ing. Insome States the courts have held that not only 
may the prosecutrix be asked in regard to having had 
previous connection with other persons, but that evi- 
dence is admissible for the purpose of proving such in- 
tercourse as bearing on the question of consent. Zitus 
v. State, 7 Baxt. (Tenn.) 182; People v. Benson, 6 Cal. 
221; State v. Reed, 39 Vt. 417; State v. Johnson, 28 id. 
512. 

The weight of authorities is however, we think, 
against this view. State v. Knapp, 45 N. H. 148; 
Comm. v. Regan, 105 Mass. 593; State v. Turner, 1 
Houst. C. C. (Del.) 76; Richie v. State, 58 Ind. 355; State 
v. Vadnais, 21 Minn. 382; McCombs v. State, 8 Ohio 
St. 643; Pleasant v. State, 15 Ark. 624. 

Aftera full examination of all the cases, and the 
principles on which they are based, we are of opinion 
that the prosecutrix could not be asked the question 
whether she had previously had connection with an- 
other person. 

The objection to the evidence offered in the second 
bill of exception was also properly sustained. The 
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State proved by Dr. Keller that on the day after the 
alleged offense he examined the prosecutrix, a girl not 
quite thirteen years of age, and found the hymen rup- 
tured, aud her private parts slightly swollen and in- 
flamed, and sensitive to the touch, and further said, 
that in his opinion the hymen might have been de- 
stroyed by natural causes, and the inflammation 
might have been produced by causes other than coi- 
tion. 

The prisoner then offered to prove by one Lipscomb 
that his brother, more than a year prior to the date of 
the alleged offense, had connection with the prosecu- 
trix in his, witness’, presence. This evidence, if of- 
fered to prove a specific act, was clearly inadmissible, 
and if offered to contradict or rebut the evidence of 
Dr. Keller, it was equally inadmissible. Dr. Keller 
testified he found the hymen ruptured, but expressed 
no opinion as to the time when it was ruptured. Be- 
sides, the prisoner in his own testimony admitted he 
had connection with the prosecutrix on the day 
charged in the indictment, but said it was with her 
consent. With this admission, the evidence of Dr, 
Keller was wholly immaterial. 

The evidence offered in the third and fourth bills of 
exception was irrelevant, aud in no manner pertinent 
to the issue. Evidence in regard to the general char- 
acter of the prosecutrix for truth and veracity, or for 
chastity, was admissible, but not proof of specific acts 
which tend to show that she was an immoral person. 

Rulings affirmed and cause remanded. 


———__>—__—_— 


CRIMINAL LAW—ABORTION—DYING DECLARA- 
TIONS. 


PENNSYLVANIA SUPREME COURT, OCTOBER 5, 1885. 


RAILING Vv. COMMONWEALTH. 


On the trial of anindictment charging the administration of 
adrug with intent to procure a miscarriage, whereby 
death resulted, the dying declarations of the deceased 
are not competent evidence against the defendant. 


RROR to the Court of Quarter Sessions of Cum- 
berland county. 


F. £. Beltzhoover and S. Hepburn, for plaintiff in 
error. 


John T. Stuart and H. S. Stuart, for defendant in 
error. 


GREEN, J. The principal question in this case is 
that which relates to the admissibility of the dying 
declarations of Annie Foust. The defendant was 
charged with administering to her a drug with intent 
to procure a miscarriage, and it was also charged that 
ber death resulted asa consequence. There were four 
counts in the indictment, and all of them charged the 
death of the woman asthe result of the defendant's 
unlawful act. It is entirely unquestioned that dying 
declarations are admissible only in homicide cases as 
arule, and that the death of the deceased must be the 
subject of the charge, and the circumstances of the 
death the subject of the declaration. 1 Greenl. Fv. 156 
(13th ed.); Whart. Cr. Ev. 276; Whart. Cr. Law, 669, 
et seq. 

It is equally unquestioned that there’ is no grade of 
homicide involved in this case, the offense charged 
being the one commonly known as abortion. Itis ar- 
gued however with much force, that the death of the 
woman, when it occurs, is a necessary ingredient of 
the offense under our statute, and therefore brings the 
case within the rule above stated. It is claimed that 
the death is, in part at least, the subject of thecharge. 
In one sense this is true. But the question is, is it so 
in the real sense of the rule which controls the sub- 





ject? That inquiry involves the necessity of an ex- 


amination of ourcriminal statute against abortion. It 
consists of two sections, the 87th and 88th, of the 
Crim. Code of 1860. The 87th provides that if any 
person shall unlawfully administer any drug or sub- 
stance toa pregnant woman, or use any instrument 
with intent to procure her miscarriage, and she or the 
child shall die in consequence of such act, such person 
shall be guilty of felony, and shall be sentenced to pay 
a fine not exceeding $500, and to undergo imprison- 
ment at labor not exceeding seven years. The 88th 
section provides that if any person, with intent to pro- 
cure the miscarriage of any woman, shall unfawfully 
administer to her any drug or substance, or use any 
instrument or other means with like intent, he shall 
be guilty of felony, and be sentenced to pay a fine not 
exceeding $500, and undergo an imprisonment at labor 
not exceeding three years. In the last case the of- 
fense is complete without the death of the woman or 
child. In both cases the grade of the offense is the 
same felony. In both the acts done by the prisoner 
are the same. In the first, if those acts are followed 
by the death of the mother or child as a consequence, 
that is, in the relation of effect toa cause, a difference 
results in one of the penalties imposed. The possible 
fine is the same, but the possible imprisonment is 
longer, seven years instead of three. The facts which 
constitute the crime are precisely the same in both 
cases, to-wit, the administering the drug or using the 
instrument with intent to procurea miscarriage. It 
follows that the death is no part of the facts which go 
to make up or constitute the crime. It is complete 
with the death or without it. The death therefore 
considered in and of itself, is not aconstituent ele- 
ment of the offence. It may bappen or it may not. If 
it does not happen a certain possibility of penalty 
follows. If it does happen, the same character of 
penalty results, but with a larger possibility, not a 
certainty, in one of the items. This seems to be a pre- 
cise expression of the difference between the cases 
provided for in the two sections. This being so, the 
question recurs, is the difference between the two of 
such a character as to change the application of the 
rule of law relating to the admissibility of dying decla- 
rations. Of course they are not admissible if death 
does not result asa consequence from the unlawful 
acts. Therefore if the woman should subsequently 
die from some entirely different and independent 
cause, her dying declaration in relation to a prior mis- 
carriage would be clearly incompetent. In case she 
does die in consequence of the unlawful acts, the crime 
charged and tried is not homicide in any of its forms, 
but the felony of administering a drug or using an in- 
strument with intent to produce a miscarriage. In its 
facts and in its essence, it is the same crime that is 
charged and tried if no death results. The death, 
when it occurs, is an incident, the sole purpose of 
which is to determine whether the imprisonment of 
the defendant may be longer than when death does 
not occur. The facts which constitute the crime may 
not be proved by any declarations of the woman, 
when death does not follow, or when it follows from 
some other cause. Why then should the very same 
facts be proved by such declarations when death does 
result? Not because itis a homicide case, and the 
rule as to dying declarations admits them in such 
cases, because it is not a case of homicide in any 
point of view. Not because the death is the subject of 
the charge, for the chargeis the attempted or accom- 
plished miscarriage by means of a drug or instrument. 
That crime is as fully completed without the death as 
with it. The death therefore is not an essential in- 
gredient of it. Its function under the statute, when 


itoccurs, as a consequence, isnot to determine the 
factum, or the character, or the grade of the crime, but 
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the character of the penalty to be endured by the 
criminal. Of course if the statute had declared that 
when death resulted, the offense should be manu- 
slaughter, or any other grade of homicide, the case 
would be entirely different. Then the death would an 
essential ingredient of the offense, and would be the 
subject of the charges, and the rule as to dying declara- 
tions would apply. Butsuch is not the case, and we 
do not think it wise to enlarge the operation of the 
rule so as to embrace cases other than homicide 
strictly. The objections to the admission of such tes- 
timony are of the gravest character. It is hearsay; it 
is not under the sanction of an oath, and there is no 
opportunity for cross-examination. It is also subject 
to the special objection that it generally comes from 
persons in the last stage of physical exhaustion, with 
mental powers necessarily impaired to a greater or 
less extent, and at the best, represents the declarant’s 
perceptions, conclusions, inferences and opinions, 
which may be, and often are based upon imperfect 
and inadequate grounds. Nor is the reason ordina- 
rily given for their admission at all satisfactory. It is 
that the declarant, in the immediate presence of 
death, is so conscious of the great responsibility 
awaiting him in the near future if be utters falsehood, 
that he will, in all human probability, utter only the 
truth. The fallacy of this reasoning has been many 
times demonstrated. It leaves entirely out of account 
the influence of the passion of hatred and revenge 
which almost all human beings naturally feel against 
their murderers, and it ignores the well known fact 
that persons guilty of murder, beyond all question, 
very frequently deny their guilt, up to the last mo- 
ment upon the scaffold. Butin point of fact, the rea- 
son we are considering cannot be regarded as the real 
or the controlling reason for the rule, because in 
terms, it would be just as applicable to declarations 
made by dying persons, in regard to civil affairs or to 
all minor criminal matters, as to facts attending a 
homicide. Intruth there would be less temptation to 
falsify in regard to such matters than in regard to acts 
of violence perpetrated upon the person of the decla- 
rant. Yetit is undisputed tbat in all civil cases, and in 
all crimes other than homicide, such declarations are 
entirely incompetent. 

A. far better reason in support of the rule, as it seems 
tous is, that dying declarations are admitted from the 
necessity of the case, and in order that murderers 
may not go unpunished. Such areason only can jus- 
tify their admission in cases involving the life of the 
accused. While ordinarily the precautions against 
illegitimate testimony increase with the danger 
menacing the accused, in this one exceptional case of 
homicide they are relaxed, arid the rule which ex- 
cludes mere declarations in all other cases is re- 
moved. 

In Wharton’s Crim. Ev. 278, the rule is thus stated: 
*“ Dying declarations are admitted from the necessity 
of the case tu identify the prisoner and the deceased, 
to establish the circumstances of the res geste, and to 
show the transactions from which the death re- 
sults.” 

In Green|. Ev., vol. 1 (13th ed.), 156, the writer says; 
“These or the like considerations, have been regarded 
as counter-balancing the force of the general principle 
above stated, leaving this exception to stand only 
upon the ground of the public necessity of preserving 
the lives of the community by bringing man-slayers to 
justice. Forit often happens that there is no third 
person present to be an eye witness to the fact; and 
the usual witness in other cases of felony, namely, the 
party injured, is himself destroyed.” In the foot note 
two tothe above section, the opinion of Judge Red- 
field is quoted in the following words: ‘But it was 
from a misapprehension of the true grounds upon 





which the declarations are receivable as testimony. 
It is not received upon any other ground than that of 
necessity in order to prevent murder going unpun- 
ished. What is said in the books about the situation 
of the declarant, he being virtually under the most 
solemn sanction to speak the truth, is far from pre- 
senting the true ground of admission.” 

Believing this to be the true ground upon which to 
place the admissibility of dying declarations, it will be 
seen at once that they are incompetent, except in case 
of actual homicide, where the killing is the very sub- 
stance and subject of the criminal accusation on trial. 
This we hold to be the true sense in which to inter- 
pret the rule that such declarations are only admis- 
sible where the death is the subject of the charge. 

All the text books and a host of judicial decisions 
assert that the rule of admiss‘bility is confined to 
cases of homicide. Thus this court, in Brown v. Com- 
monwealth, 23 P. F. S. 327, state the rule,quoting from 
Wharton’s Am. Crim. Law, 669, in these words: **The 
dying declarations of a person who expects to die, re- 
specting the circumstances under which he received a 
mortal wound, are constantly admitted in criminal 
prosecutions where the death is the subject of crimi- 
nal inquiry, though the prosecution be for man- 
slaughter, though the accused was not present when 
they were made, and had no opportunity for cross- 
examination, and against or in favor of the party 
charged with the death.” 

There is a vast number of cases in which, where the 
prisoner is tried for a crime other than homicide, the 
dying declarations of the person upon whom the crime 
was perpetrated are inadmissible though they relate 
to the circumstances of the crime. Thus in Rez v. 
Lloyd, 4 Carr. & P. 233, it was held that on an indict- 
ment for robbery the declaration in articulo mortis of 
the party robbed is not admissible in evidence. Bol- 
land, B., said: “I think that declarations in articulo 
mortis are not admissible in evidence to make out a 
charge of robbery; nor indeed any other charge ex- 
cept those in which the death of the deceased person 
by whom the declaration was made is the subject of 
the inquiry.” A citation of this class of cases is not 
necessary as they are quite familiarand are not at all 
disputed. It only remains to consider the courseof 
authority upon the véry question now before us. It 
has never heretofore been before this court. But in 
England and several of the States it has been consid- 
ered and determined, and the weight of authority 
seems to be quite decidedly against the admissibility 
of the evidence. Thusin Rex v. Hutchinson, 2 B. & C. 
608, note A, the prisoner was indicted for administer- 
ing savin to @ woman pregnant but not quick with 
child, with intent to procure abortion. The woman 
was dead, and for the prosecution evidence of her 
dying declaration upon the subject was tendered. The 
court rejected the evidence, observing that although 
the declaration might relate to the cause of the death, 
still such declarations were admissible in those cases 
alone where the death of the party was the subject of 
the inquiry. 

In Reg. v. Hind, 8 Cox C. C. 300, the defendant was 
indicted for using instruments upon a woman with 
intent to produce an abortion in consequence of which 
shedied. It was held that her dying declarations in 
relation to the offense were inadmissible. The same 
course was followed in the State of New York in the 
case of the People v. Davis, 56 N. Y. 95, where the 
statute is quite similarto our own, the penalty being 
increased when the woman dies in consequence of the 
unlawfal acts. It was held that the dying declara- 
tions of the woman were incompetent on the general 
ground that the death was not the subject of the 
charge. 

In the case of the State v. Harper, 35 Ohio St. 
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78, the same doctrine was held under astatute almost 
identical with ours. The chief justice said: ‘That 
was an indictment for unlawfully using an instrument 
with the intent of producing an abortion, and not an 
indictment for homicide. State v. Barker, 28 Ohio St. 
683; People v. Davis. 56 N. Y. 96. The death was not 
the subject of the charge and was alleged only as a 
conseguence of the illegal act charged, which latter 
was the only subject of investigation. Did the court 
err in rejecting the dying declaration in proof of the 
charge? We think not. The general rule is thatdying 
declarations are admissible only when the death of 
the declarant is the subject of the charge, and the cir- 
cumstances of the death are the subject of the dying 
declaration. Rex v. Mead, 2 B. & C. 605;1 Greenl. 
Ev. 156; ex v. Lloyd, 4C. & P. 233.” 

On the other hand the Supreme Court of Indiana 
has held that such declarations were admissible in an 
indictment under a similar statute. Montgomery v. 
State, reported in 3 Crim. Law Mag. 523. 

In State vy. Dickinson, 41 Wis. 299, the declarations 
were admitted, but by the statute of that State the 
offense is expressly made manslaughter where the 
woman dies, and the case was therefore one of homi- 
cide and within the rule. The casein Indiana appears 
to be the only one ina court of last resort in which 
the declarations have been held admissible. After a 
careful examination of the opinion in that case, and 
also of two other cases decided by Courts of Quarter 
Sessions in our own State, we feel constrained to say 
that we think the better, and the safer rule is to limit 
the admissibility of dying declarations to cases of 
homicide only. We are therefore of opinion that the 
learned court below was in error in receiving the 
declarations of Annie Foust in this case and for that 
reason the judgment must be reversed. The second 
assignment is not sustained. The third, fourth and 
fifth become immaterial, in consequence of our de- 
cision rejecting the declarations. The sixth and 
seventh assignments are to some extent justified by 
the language of the charge, but we do not. feel disposed 
to reverse on them. The eighth assignment is not sus- 
tained, and the ninth does not set out any specific 
words of the charge, and does not appear to be justi- 
fied by its general substance. 

The judgment is reversed and the record is re- 
manded to the court below for further proceedings 
together with this opinion setting forth the causes of 


reversal. 
——_—__>____——___ 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONSTITUTIONAL LAW—EMINENT DOMAIN—TITLE OF 
act OF LEGISLATURE—CORPORATE LIABILITY—GUAR- 
ANTY TO PROPERTY OWNERS — COMMISSIONERS TO 
ASSESS DAMAGES— ACTION BY A MAJORITY — NO- 
TICE—DEPARTMENT OF PUBLIC PARKS—JURISDICTION 
—MUNICIPAL CONSENT—MAINTAINING PUBLIC PARKS 
OUTSIDE OF CORPORATE LIMITS.—The usual test as to 
whether a bill is in conflict with the provision of the 
Constitution requiring that a private or local bill shall 
embrace but one subject, which shall be expressed in 
the title, is the inquiry whether the title was so 
framed as to be deceptive or misleading, and consum- 
mated the evil at which the constitutional prohibition 
was aimed. Where no such evil lurks in the title, and 
the provisions criticised may be easily and reasonably 
grouped within the scope and range of the general 
subject expressed, it cannot be held to be in conflict 
with such provision. The corporate liability of a mu- 
nicipality isa sufficient guaranty to private parties 
that due compensation will made for their property 
taken for public purposes. An act of the Legislature 


authorizing private property to be taken for public use 





provided for the appointment of three commissioners 
to estimate and appraise the damages, and provided 
further that the action and agreement of two of the 
commissioners should be as valid and effectual as if 
they bad all concurred. Held, that the act was not 
in conflict with the constitutional provision that ine 
such cases the damages shall be fixed by a commission 
of not less than three persons, it appearing from the 
connection that it was not intended to give to two 
members the right to exclude the voice or vote of the 
third. The Legislature has power to prescribe the 
kind of notice to be given to property owners whose 
property is taken for public purposes, and a notice by 
publication will be deemed sufficient. There is no 
constitutional objection toa provision that such no- 
tices shall be published in the newspapers of a city in 
an adjoining county, instead of in papers published in 
the county where the property to be taken is located. 
The act in question extends the jurisdiction of the de- 
partment of public parks of NewYork city over the new 
territory proposed to be taken in Westchester county, 
and by the terms of the charter of New York city the 
department of public parks have power to appoint po- 
licemen for all the city parks. Held, that the act was 
not in conflict with the provisions of the Constitution 
which preserves to counties, cities, towns and villages 
the right to elect or appoint their own local officers; 
that even if there is no power to grant them authority 
within the limits of Westchester county that that pro- 
vision might give way to the right and duty of the au- 
thorities of that county to preserve the peace within 
its limits without any harm to the general scope of the 
act. When acity, by the action of its representatives 
and officers, has assented to the acquirement of addi- 
tional land for park purposes, and come into court 
and asked for the appointment of commissioners to 
proceed and perfect title thereto, it cannot be said 
that the municipality is being compelled to incur the 
expense of the undertaking against its will. A city 
may acquire and maintain property outside of its cor- 
porate limits when it plainly appears that the purpose 
for which it is acquired is primarily the benefit, use 
and convenience of the city, and the thing to be done 
is within the ordinary range of municipal action. In 
the Matter of the Mayor, etc., toacquire Public Parks, 
etc. Opinion by Finch, J. 

[Decided Oct. 6, 1885.] 


HABEAS CORPUS—JURISDICTION OPEN TO INQUIRY 
—Cope Cr. Proc., $$ 2033-4, 2039.—On habeas corpus 
the question of jurisdiction is always open to inquiry. 
The relator, a member of the National Guard, 8. N. 
Y., was imprisoned by virtue of a military warrant is- 
sued by the president of a regimental court-martial, 
and applied for his discharge on habeas corpus. The 
return of defendants alleged inter alia, that the relator 
wasaduly enlisted member * * * and though a 
minor at the time of his enlistment, the same was legal 
and proper by reason of the consent of his father 
thereto. The relator traversed the return by alleging 
the invalidity of his enlistment (being a minor) and 
for want of his father’s consent thereto, and denied 
the jurisdiction of the court. Upon the hearing the 
trial judge declined to hear any evidence on the legal- 
ity of the relator’s enlistment, on the ground that the 
determination of the court-martial was conclusive, and 
remanded the relator. Held error; that under the 
provisions of the Code of Civil Procedure, §§ 2033, 
2034, 2039, it was the duty of the court to inquire as to 
the competency of the tribunal under whose judg- 
ment relator was held, and relator had aright to tra- 
verse the return and show a want of jurisdiction in 
fact. It was held by this court im the case of People, 
ex rel. Tweed, v. Liscomb, 60 N. Y. 559, that the pro- 
vision in the Revised Statutes forbidding an inquiry 
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into the “ legality and justice of any process, decree or 
execution upon a hearing under habeas corpus’’ pro- 
ceedings does not take from the court or officer having 
jurisdiction of the writ the power; or relieve from the 


_ duty of determining whether the judgment or process 


emanated from a court of competent jurisdiction, and 
whether the court had power togive the judgment or 
issue the process. “It isan elementary principle rec- 
ognized in all the cases, that to give binding effect to 
a judgment of any court, whether of general or lim- 
ited jurisdiction, it is essential that the court should 
have jurisdiction of the person as well as the subject- 
matter, and that the want of jurisdiction over either 
may always be set up against a judgment when sought 
to be enforced or any benefit is claimed under it.” 
Ferguson v. Crawford, 70 N. Y. 257. The questions 
arising in this case are governed by the rule favoring 
the widest latitude of examination, as the judgment 
assailed was rendered by a court of limited jurisdic- 
tion; and its authority, not only over the person of 
the relator, but also of the subject-matter, is assailed. 
Courts-martial and delinquency courts are tribunals 
of special and limited powers, having jurisdiction only 
of offenses against military discipline committed by 
persons belonging to the particular branch of the mili- 
tary organization for which such courts are orgtnized. 
§§ 101-104, 123, ch. 299, L. 1883; Smith v. Shaw, 12 
Johns. 257; Wilson v. MacKenzie, 7 Hill, 95; Mills v. 
Martin, 19 Johns. 7. It has been sometimes claimed, 
and is indeed supported by the authority of cases in 
some of the sister States and in England, that the re- 
cital of jurisdictional facts in the judgments of courts 
of general jurisdiction furnishes conclusive evidence 
of their existence, and precludes any inquiry into their 
existence when collaterally brought in question; but 
the weight of authority in this State seems to be 
against the proposition and to the effect that such re- 
citals are prima facie evidence only of the facts re- 
cited. Ferguson v. Crawford, supra; Bloom vy. Bur- 
dick, 1 Hill, 130; People v. Cassels, 5 id. 164. With 
reference to courts of limited and inferior jurisdiction 
however, whether the record recites the jurisdictional 
facts or not, it has uniformly been held that their 
judgments are open to impeachment by extrinsic evi- 
dence showing want of jurisdiction whenever they are 
sought to be used by way of defense or as a justifica- 
tion to persons seeking to enforce them. Adams vy. 
S. & W. R. Co., 10 N. Y. 828; Smith v. Shaw, 12 Johns. 
257; Mills v. Martin, 19 id. 7; People v. Cassels, 5 Hill, 
164; Green]. Ev. 470. Opinion by Ruger, C. J. 
[Decided Oct. 6, 1885.] 


New YorK PropucE ExXcHANGE—CHARTER—BY- 
LAWS—ARBITRATION—BOARD OF MANAGERS—INJUNC- 
TION.—The by-laws of the New York Produce Ex- 
change provide as follows: Any member of the Ex- 
change who shall be accused of any proceeding incon- 
sistent with just and equitable principles of trade, or 
of other misconduct, shall, on complaint, be sum- 
moned before the complaint committee, when, if he 
desires, he shall be heard in his defense. Should the 
committee be unable to conciliate the disputants, or 
induce them to arbitrate,the complaint may be re- 
ferred to the board of managers, where both parties 
may again be heard. If the charge is sustained the 
member may be censured, suspended or expelled from 
the Exchange. Every person joining the Exchange is 
required to sign an agreement to abide by its charter 
and by-laws. A complaint was made by a member of 
the Exchange against the present plaintiff, also a mem- 
ber, charging him with being guilty of proceedings 
“inconsistent with just and equitable principles of 
trade,”’ in refusirg to pay freight upon certain goods 
destroyed by fire. The complaint was referred to the 
complaint committee, and they failing to effect a set- 


tlement, it was referred to the board of managers. 
The plaintiff was cited to appear before the board, but 
he refused to appear, and sent a written protest that 
the complaint against him was a mere money claim 
which was already pending in the courts,and that 
therefore the complaint committee and the board of 
managers had no jurisdiction in the matter; and he 
brought this action to restrain the Exchange from pro- 
ceeding further in the matter. Held, that upon the 
facts the remedy by injunction would not lie, as no 
violation of the plaintiff's rights had happened, and no 
injury thereto was threatened in such a sense as justi- 
fied a preventiveremedy. Hurst v. New York Pro- 
duce Exchange. Opinion by Earl, J. 

[Decided Oct. 6, 1885.] 


FERRY—EXCLUSIVE RIGHTS—FERRY ONE WAY—CITY 
OF HUDSON AND VILLAGE OF ATHENS.—A legislative 
grant of the right to establish and operate a ferry 
across any water does not conferan exclusive right, so 
as to preclude a like grant to other parties to operate 
a ferry at or near the same place. Under the several acts 
incorporating and conferring power upon the common 
council of the city of Hudson, to establish and regulate 
ferries from said city to the western shore of the river 
(Athens), it is clear that the Legislature intended to 
place the ferries on the one side of the river, under the 
exclusive control of the city (Hudson), and on the 
other side under the exclusive control of the village 
(Athens). The statutes are in pari materia, and must 
all be considered in arriving at the legislative inten- 
tion. No person can in this State establish and oper- 
ate a public ferry for hire without legislative authority. 
Chenango Bridge Co. v. Paige, 83 N. Y. 178; S. C., 38 
Am. Rep. 407. The Legislature, having juris- 
diction of the whole subject, may limit a ferry 
franchise according to its pleasure. It may con- 
fer the right to operate a ferry across a river between 
two places in both directions, or it may limit the right 
so that the ferry can be operated from one side of the 
river only. A legislative grant of a ferry franchise 
across a river from a place on one side to a place on 
the other side, standing alone, unexplained, would or- 
dinarily be construed to give the right of a ferry 
across the river between the two places in both direc- 
tions. Common sense and public conscience would 
require such a construction. But to determine whether 
a legislative graut authorizes a ferry in both direc- 
tions or only in one, all the language of the grant must 
be scrutinized and all legislative actsin pari materia 
and the uses under them and the circumstances of the 
particular case must be considered. An act of the 
Legislature merely granting the right to establish and 
operate a ferry across any water does not confer an 
exclusive right so as to deprive the Legislature of 
power to authorize another competing ferry at or near 
the same place. Whatever doubt there may have been 
as to this proposition at an early day has been removed 
and the law is now well settled. 3 Kent Com. 459, and 
note; Plankroad Co. v. Douglass, 9 N. Y. 444. Before 
a ferry franchise can be held to be exclusive there must 
be something in the act granting it showing that such 
was the legislative intention. Power v. Village of 
Athens. Opinion by Earl, J. [29 Alb. L. J. 333; 30 
Am. Rep. 390.] 

[Decided Oct. 6, 1885.] 


ATTORNEY AND CLIENT—TRUST—CONTRACT TO FORE- 
CLOSE MORTGAGE—REVOCATION OF TRUST.—The insur- 
ance company, defendant, in October 1877, transferred 
to the trust company, defendant, two mortgages as se- 
curity to the holders of policies in the insurance com- 
pany, the latter company to collect and retain for its 
own use the interest upon the mortgages. The trust 
company, at the request of the insurance company, 
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was to foreclose the mortgages in its own name, on 
being indemnified for costs and expenses, and to hold 
the proceeds for the protection of the policy-holders, 
In September, 1878, the insurance company made an 
assignment for the benefit of creditors, and at the re- 
quest of the assignee the mortgages were delivered to 
plaintiffs for foreclosure, as attorneys of the trust com- 
pany, the plaintiffs giving a receipt stating that the 
proceeds, after deducting the interest which had ac- 
crued upon the securities, and the costs and expenses, 
were to be deposited with the trust company as secur- 
ity for the holders of the policies. There was $13,800 
of interest due upon one of the mortgages at the time 
of the foreclosure, and $1,200 upon the other, while the 
foreclosure sale produced but $5,000 upon one mort- 
gage and $1,000 upon the other. In this action to de- 
termine whether this $6,000, less expenses, should be 
paid to the assignee or to the trust company, and 
whether the plaintiffs havea lien for services to the 
assignee, held, that as against the trust company, 
whose attorneys they are, the plaintiffs are not enti- 
tled to hold possession of the fund, after receiving 
their taxable costs and allowances; and also that as 
the agreement under which the trust company re- 
ceived the mortgages created atrust, by which the pol- 
icy-holders of the insurance company were to be se- 
cured, the securities and their proceeds become irre- 
vocably impressed with that trust, and the trust com- 
pany is therefore entitled to such proceeds as against 
the assignee of the insurance company, and this not- 
withstanding the provision in regard to the receipt and 
collection of interest by the insurance company. 
Fullerton v. National Burglar and Theft Ins. Co. 
Opinion by Danforth, J. 

[Decided Oct. 6, 1885.] 

CoNTRACT—BREACH OR RESCISSION—INSOLVENCY.— 
The mere insolvency of one of the parties to a con- 
tract of sale is not equivalent either to arescission or 
a breach. It simply relieves the vendor from his 
agreement to give credit, and payment may be substi- 
tuted. New England Iron Co. v. Gilbert Elev. R., 91 
N. Y. 153; Add. Cont. (Am. ed.), § 475; Bing. Sales 
(3d Am. ed.), § 759; Freeth v. Burr, L. R., 9 C. P. 208; 
Bloomer v. Bernstein, id. 588; 8S. C.,10 Moak Eng. 319. 
Opinion by Rapallo, J. 

[Decided Oct. 6, 1885.] 


——¢—_—— 


ONITED STATES CIRCUIT COURT AB- 
STRACT.* 

PLEADING—INCONSISTENT DEFENSES IN EQUITY—EF- 
FECT OF.—It is a rule in equity that where a defendant 
sets up by his answer under oath two inconsistent de- 
fenses, the result will be to deprive him of the benefit 
ofeither; and this rule applies to an answer under 
oath read as an affidavit of merits on a motion to set 
aside a decree rendered by default, and the decree will 
not be set aside where the affidavit sets up two flatly 
inconsistent defenses, as, for example, where one de- 
fense relied on is a tax title, in the defendant, to the 
lands, and the other is that the lands are and always 
have been the property of the United States. From the 
cases of Jesus College v. Gibbs, 1 Younge & C. 145, 160, 
and Leech v. Bailey, 6 Price, 504, it is to be collected 
that where a defendant sets up by his answer two in- 
consistent defenses, the result will be to deprive him 
of the benefit of either, and to entitle the plaintiff to a 
decree. 1 Dan. Ch. Pl. & Pr. 713. There may be some 
doubt whether this rule should now obtain in all its 
strictness, Where the answer is not under oath. In the 
practice in the courts of thisand many other States, 








* Appearing in! 24: Federal Reporter. 





under the Code, it does not prevail; but the practice 
in equity cases in this court is regulated by the equity 
rules and the English chancery practice, and not by 
the Code. The answer and amended answer tendered 
in the case at bar are under oath. They are tendered 
as showing merits, and as a basis for setting asidea 
final decree, duly tendered upon an ex parte hearing 
on a bill previously taken as confessed for want of an 
answer. The showing made in such case should be 
free from all deceit and double-dealing, and when the 
answer, which for the purpose of this motion is to be 
treated as an affidavit of merits, sets up two defenses, 
one of which must undoubtedly be false, the defend- 
ant discredits himself by his own pleading, and the 
answer should avail him nothing as an affidavit of 
merits or otherwise. The demurrer to the bill was 
overruled after full argument and consideration. 
Ozark Land Co. vy. Leonard, 20 Fed. Rep. 881; Lamb 
v. Farfell, 2! id.5. Cir. Ct. E. D. Ark., April 20, 1885. 
Ozark Land Co. vy. Leonard. Opinion by Caldwell, J. 

PATENTS—INTERFERENCE—EFFECT OF DECISION OF 
PATENT OFFICE—REV. Stratv., $4918.—In a suit be- 
tween interfering patentees under Rev. Stat., § 4918, 
the decision of the Patent Office in favor of one of the 
parties is not res adjudicata upon the question of pri- 
ority of invention between them, anda bar to further 
litigation in the Cireuit Court. Asis said by Lowell, 
J., in Union Paper-bag Machine Co. v. Crane, 1 Ban. & 
A. 494: “It is not ambiguous, but gives a court of 
eqnity power to decide between interfering pat- 
ents without any exception or limitation.” It 
saves the rights of any person interested in either 
of the interfering patents, as well as those of 
any person interested in the working of the 
invention claimed under either of them to obtain re- 
lief against the interfering patent by a suit in equity 
against the owner. As no patent can come into exist- 
ence under section 4904, if in the opinion of the com- 
missioner it interferes with one already granted, the 
section in question plainly contemplates, either that 
his decision upon an iuterfereuce may be reviewed, or 
that it is only to be reviewed by a court of equity when 
he has overlooked the existence of the prior patent. 
That it is not intended to be confined to cases in which 
he has not passed upon the question of priority of in- 
vention is apparent from the provisions of section 4915, 
by which the rights of the defeated party in an inter- 
ference proceeding are carefully saved by allowing 
him to appeal to the Supreme Court of the District of 
Columbia, or to resort to a remedy by a bill in equity. 
The provisions of this section denote incontestably 
that the decision of the commissioner is not to be con- 
clusive if the defeated party choose to contest his de- 
cision by a direct attack upon the interfering patent in 
a court of equity. It may very well be held that where 
the defeated party does not adopt the statutory mode 
of contesting the decision of the Patent Office upon the 
question of priority of invention, the decision should be 
held conclusive. The decisions in Peck v. Lindsay, 2 
Fed. Rep. 688; Holliday v. Pickhardt, 12 id. 147; 
Shuter v. Davis, 16 id. 564, are to this effect. They 
do not throw any light upon the present question, 
because this is purely one of statutory construction. 
The cases of Wire Book-sewing Machine Co. v. Stev- 
enson, 11 Fed. Rep. 155, and Peck v. Collins, 70 N. Y. 
376, are authorities in support of the conclusions thus 
reached. Cir. Ct. 8. D. N. Y., July 21, 1885. Hubel 
v. Zucker. Opinion by Wallace, J. 


__>___——. 


INDIANA SUPREME COURT ABSTRACT. 


COVENANT — QUIK’ ENJOYMENT — TRESPASS—EVIC- 
TION.—Generally speaking, a covenant for quiet enjoy- 
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ment, or a bond for the performance of such a cove- 


nant, extends to secure the enjoyment against lawful 
interruptions only, though the word ‘‘lawful”’ be not 
contained in the covenant, the law having provided 
an action of trespass as the meaus of redressing au un- 
lawful entry or disturbance. An early case to the 
contrary has long since been virtually if not expressly 
overruled. 2 Platt Leases, 312. This however is the 
rule only where astranger enters; where the lessor 
enters the rule is somewhat different. The author 
from whom we have quoted says: ‘‘ But a disturbance 
of the lessee by the lessor himself is not regarded with 
the same lenity as an eviction by a stranger; it being 
clear that the lessor exposes himself to an action on 
his covenant, although he enter wrongfully, notwith- 
standing the covenant provides against lawful evic- 
tions only; for in such case the court will not consider 
the word ‘lawful;’ nor drive the plaintiff to hisaction 
of trespass, when by the general implied covenant in 
law the lessor has engaged not to avoid his own deed, 
either by rightful or tortious entry. Indeed it would 
hardly be consistent with reason to allow the lessor to 
defeat the tenancy by pleading his own wrong.” 2 
Platt Leases, 313. Although the law is more strict 
against the lessor than a stranger, stilla mere entry, 
though wrongfuland unlawful, will not constitute a 
breach of covenant. It is necessary that something 
more than an entry and injury be shown, for these are 
the elements of a trespass. It must also be shown 
that the entry was an assertion of right or title; in 
other words, was in the nature of a total or partial 
eviction, 2 Platt Leases, 314; Tayl. Landl. & Ten. (7th 
ed.), § 305. A late writer says: “It must be remem- 
bered however that the act done must be in the asser- 
tion of title, and not a mere tortious act for which an 
action of trespass might be maintained.” Wood 
Land. & Ten. 574. Another author says: ‘‘ Nor will 
any acts of molestation, even if committed by the 
landlord himself, or by a servant at his command, oc- 
casion a breach of the covenant unless they are more 
than a mere trespass.”’ Tayl. Land. & Ten. (7th ed.), 
§ 309. In Fuller v. Ruby, 10 Gray, 285, it was said: 
“An interruption ofa tenant by the landlord is not 
necessarily an eviction of him. And nothing less than 
an eviction will suspend rent in whole or in part.’ 
On this ruling the jury may have found their verdict 
ona mere trespass or temporary disturbance of the 
defendant by the plaintiff, for which the remedy was 
by action, and not by withholding the pay for the use 
and occupation which was enjoyed. 1 Saund. 204, 
note 2; Com. Land. & Ten. 197; 5 Dane, 510; Bennett 
v. Bittle, 4 Rawle, 359; Ogilvie v. Hull, 5 Hill, 52. 
What will constitute a breach of the covenant for 
quiet enjoyment was defined in Upton v. Townsend, 
17 C. B. 64: “I think it may now be taken to mean 
this: not a mere trespass and nothing more, but some- 
thing of a grave and permanent character done by the 
landlord with the intention of depriving the tenant of 
the enjoyment of the demised premises.”’ In Mayor, 
ete., v. Mabie, 13 N. Y. 151, Denio, C. J., speaking for 
the court, said: ‘*‘ It is not however every mere tres- 
pass of the lessor upon the demised premises which 
will amount to a breach of this covenant. Although 
the covenantor cannot avail himself of the subterfuge 
that his entry was unlawful, and be therefore a tres- 
passer, to avoid the consequences of his own wrong, 
still to support the action of covenant, the entry must 
be made under an assumption of title.’ The ad- 
judged cases with much steadiness support these 
views. Bennett v. Bittle, 4 Rawle, 339; Ogilvie v. 
Hull, 5 Hill, 52; Lounsbery v. Snyder, 31 N. Y. 514; 
Edgerton v. Page, 20 id. 281; Randall v. Alburtis, 1 
Hilt 285; Campbell v. Shields, 11 How. Pr. 565; Drake 
v. Cockroft, 4 E. D. Smith, 34; Hayner v. Smith, 63 
ill. 430. Our own case of Slaybach v. Jones, supra, 





asserts substantially the same doctrine, although not 
in express terms. Avery v. Dougherty. Opinion by 
Elliott, J. 

[Decided June 27, 1885.] 


_—————— 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 





EsTOPPEL—SUIT AGAINST TOWN—FORMER JUDGMENT 
IN FAVOR OF TOWN.—A. claiming to be injured by col- 
lision with certain teams left in a highway by B., 
brought an action against B. to recover damages for 
his injuries. In this action B. obtained judgment. A. 
then brought an action against the town in which the 
highway was situated to recover damages for his in- 
juries, charging the town with negligence in permit- 
ting the highway to be unsafe. The town pleaded in 
bar the judgment recovered by B. against A., alleging 
that B. caused the defect complained of. To this plea 
A. demurred. Held, that the plea was good, and that 
the demurrer should be overruled. eld further, that 
A., by the judgment which B. recovered against him, 
wasestopped from suing the town. Undoubtedly the 
rule as generally laid down is that judgments avail as 
estoppels only for or against parties and privies, but 
nevertheless the courts allow themselves a good deal 
of latitude in applying the rule, observing the spirit of 
it rather than the letter. Thus it has been held that 
a judgment in favor of a deputy sheriff, in an action 
against him for official misfeasance or default, is 
available by way of estoppel in an action against the 
sheriff for the same misfeasance or default. 
King v. Chase, 15 N. H. 9. So it has been held that a 
judgment in favor of a master in anaction against him 
for the act of his servant, rendered in a trial of the 
case on its merits, is a bar to a suit against the servant 
for the same act. Emery v. Fowler, 39 Me. 326. So it 
has been held thata judgment on the ground of pay- 
ment against one of two joint and several makers of a 
promissory note is a bar to recovery against the other, 
whether.as between the makers the other signed as 
principal or surety. Spencer v. Dearth, 43 Vt. 98. In 
Bates v. Stanton, 1 Duer, 79, 88, the plaintiff, claiming 
to be the owner of certain goods, delivered them to 
the defendant by way of bailment. The defendant af- 
terward surrendered them to the true owner, taking 
from him an indemnity bond. Thereupon the plaintiff 
sued him in trover for their conversion, and it was 
held that a judgment recovered by the true owner in 
an action against the plaintiff involving the right to 
the goods, was conclusive against the plaintiff in his 
action against the defendant, inasmuch as the parties, 
though nominally different, were virtually the same 
on account of the interest which the true owner had 
in the defense of the later action by reason of the in- 
demnity bond which he had given to the defendant of 
record. In Atkinson v. White, 60 Me. 396, the owner 
of a lot of logs mortgaged them to A. and then sold 
them to B. A. afterward sold a portion of them to C., 
warranting their title. B.sued C. in trover fora con- 
version of the logs bought by him, and recovered judg- 
ment; C. setting up his title under A. In a later suit 
by C. against A., involving the same title, it was held 
that the judgment recovered by B. wasa bar to recov- 
ery. See also Durham vy. Giles, 52 Me. 206; and Freer 
v. Stotenbur, 2 Abb. Ct. App. Dec. 189. Hill v. Bain. 
Opinion by Durfee, C. J. 

Wiii—Pvps. STAT., CH. 172, § 1—DEVISEES—TENANTS 
tN commMon.—“I give, devise and bequeath all the rest, 
residue and remainder of my estate, real, personal and 
mixed, wherever and however situate, of which I am 


* To appear in 15 Rhode Island Reports, 
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now possessed, or may die seised or possessed, unto 
my sons 8S. T. B. H. J. and C., to have and to hold the 
same, with all the privileges and appurteuances to the 
same belonging, to them,the said S. T. B. H. J. and 
C., their heirs and assigns forever.’’ We think there 
can be no doubt that under our statute, Pub. Stat. R. 
1, ch. 172, $1, the devise to the sons, so far as it ap- 
plies to real estate, was a devise to them as tenants in 
common, there being no words manifestly showing an 
intent to have them take as joint tenants. The devise 
therefore, if it is to be construed as a devise to the 
sons individually, was in effect a devise of one undi- 
vided sixth part of the residuary real estate to each 
son, and consequently when one son died without is- 
sue before the testator, the part devised to him was as 
ifit had never been devised to him, it lapsed, and 
there being no words to carry it elsewhere under the 
will, it necessarily descended as intestate estate to 
the heirs atlaw. 1Jarm. Wills (5th Am. ed.) 622; 3 
id. 17; Page v. Page, 2P. Wms. 489; Sykes v. Sykes, 
L. R., 4 Eq. 200; In re Wood's Will, 29 Beav. 236; 
Owen v. Owen, 1 Atk. 494; Norman vy. Frazer, 3 Hare, 
84; Lombard vy. Boyden, 5 Allen, 249. The cases cited 
show that since the statute authorizing the devise of 
after-acquired real estate, the distinction between 
lapsed devises and lapsed legacies no longer holds, and 
that now a lapsed devise, Jike a lapsed legacy, will fall 
into the residue, are not in point, for the devise here 
was residuary in its inception, and therefore could not 
fallinto the residue. This would be so if the estate 
were personal; forthough the general rule is that a 
general residuary bequest carries lapsed or void lega- 
cies, it does not include any part of the residue itself 
which fails. Bagwell v. Dry, 1 P. Wms. 700; Page v. 
Page, 2 id. 489; Garthwaite’s Executor v. Lewis, 25 
N. J. Eq. 351; Hand v. Marcy, 28 id. 59; Floyd v. Bar- 
ker, 1 Paige 480; Hamlet v. Johnson, 26 Ala. 
Sohier, Adm’r, v. Inches, 12 Gray, 385; Waring v. 
Waring, 17 Barb. 552; Reed’s Estate, 82 Penn. 
St. 428; Frazier v. Frazier’s Executors, 2 Leigh, 642. 
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The surviving sons however contend that the de- 
Vise to the sons was a devise to the sons, not 
individually, but as a class, and that they are 


therefore entitled as a class to the entire residuary es- 
tate. But the devise was a devise to the sons, sever- 
ally named, which indicates that they were, not sim- 
ply as a class, but each individually, the objects of the 
testator’s bounty. Cases are cited for the sons which 
show that a gift to persons by name may nevertheless 
beagift to themas a class. Schaffer v. Kettell, 14 
Allen, 528; Stedman v. Priest, 105 Mass, 293; Springer v. 
Congleton, 30 Ga. 976; Warner’s Appeal, 39 Conn. 253; 
Talcott v. Talcott, id. 186. In these cases however the 
general rule that a gift to persons named is a gift to 
them individually is recognized, and reasons are found 
in the language or structure of the will, or in the cir- 
cumstances, for deciding that the intent of the testa- 
tor, which is of course paramount to the rule, would 
be best subserved by disregarding it. It was in fact 
apparent in every one of the cases cited that the gift, 
though to persons named, was a gift to them as consti- 
tuting a particular branch or as representing a particu- 
lar member of the family, and that if the gift were suf- 
fered to lapse, and go to the heirs and next of kin gener- 
ally, it would disappoint the purposes of the testator. 
There are no such reasons in the case at bar for finding 
that the sons were intended to take asaclass. The 
beneficiaries under the willare a wife, four daughters, 
one of whom is married, and six sons. The design of 


the will seems to have been, after making special pro- 
visions for the wife and the married daughter, to di- 
vide the rest of the property among the sons and un- 
married daughters equally or nearly so, during the 
lives of the daughters at least, and if the daughters 
have issue, their shares to go to such issue. 


Without 





question there is some favor to the sons, a remnant of 
the old traditional partiality lingering still, but we see 
noreason to doubt that, if the will had been made af- 
ter instead of before the son who died, the shares of 
the daughters as well as of the sons would have been 
proportionately increased. We can therefore see no 
reason why we should not construe the residuary de- 
vise according to its more obvious interpretation as a 
devise to the sons individually. Bain v. Lescher, 11 
Sim. 897; Knight v. Gould, 2 Myl. & K. 295; Williams 
v. Neff, 52 Penn. St. 326; Todd v. Trott, 64 N. C. 280; 
Starling’s Executor v. Price, 16 Ohio St. 29. Church v. 
Church. Opinion by Durfee, C. J. 


NEGLIGENCE—PROXIMATE CAUSE—DEFECTIVE HIGH- 
WAY—ACCIDENT.—A., injured by falling on a highway 
which had been washed away in gullies and was slip- 
pery with frozen sleet, brought an action for damages 
against the town. At the trial the presiding judge 
charged the jury: ‘‘If the sidewalk where the acci- 
dent happened was so defective as to render the town 
liable in case an accident had happened by reason of 
the defect in the absence of the obstruction caused by 
the ice, and this accident happened by reason of such 
defect, and would not have happened but for it, then 
the town is liable, even though the ice was one of the 
proximate causes of the accident.’? Held, no error. 
‘* Where two causes combine to produce the injury, 
both in their nature proximate, the one being the de- 
fect in the highway and the other some occurrence for 
which neither party is resposible, the corporation is 
liable, provided the injury would not have been sus- 
tained but for the defect in the highway.”’ Dill. Mun. 
Corp. (ed. 1881), $1007. It seems tous that this doc- 
trine, at least where the concurring cause is a natural 
cause or a pure accident, for which no person is re 
sponsible, is the more reasonable doctrine. Indeed we 
think it is the duty of the town, in making and mend- 
ing its highways, to consider the natural effects of 
rain and snow and ice as affecting the safety and con- 
venience of travel thereon, except so far as the statute 
exonerates them from duty in that regard. Houfe v. 
Town of Fulton, 29 Wis. 296; City of Atchison v. King, 
9 Kans. 550; Kelsey v. Glover, 15 Vt. 708; Winship v. 
Enfield, 42 N. Ti. 197; Bassett v. City of St. Joseph, 53 
Mo. 290; Hull v. City of Kansas, 54 id. 598; City of 
Joliet v. Verley, 35 Ill. 58; City of Lacon vy. Page, 48 
id. 499; Baldwin v.Greenwoods Turnpike Co., 40 Conn. 
258; Ring v. City of Cohoes, 77 N. Y. 83; City of Craw- 
fordsville vy. Smith, 79 Ind. 308; Palmer v. Inhab- 
itants of Andover, 2 Cush. 600; Sherwood y. Corpora- 
tion of Hamilton, 37 Upper Canada, Q. B. 410. Hamp- 
son v. Taylor. Opinion by Durfee, C. J. 


LIBEL—PRIVILEGED COMMUNICATION.—Certain citi- 
zens presented to the town counsel of their town a re- 
quest that K. might be removed from his office of con- 
stable, because: “ Firstly, said K. is a man utterly de- 
void of principle, and uses his office more for the pur- 
pose of wreaking his personal spite than for the peace 
and harmony of the community; secondly, said K. is 
wholly ignorant of the duties of his office; thirdly, 
said K. has at various times heretofore maliciously and 
wickedly assaulted and arrested sundry persons who 
were entirely innocent of the charges charged by him 
against them.’’ Whereupon K. brought an action for 
libel against the citizens, and at the trial introduced 
evidence toshow that the statements of the request 
were false. Held, that the action could not be main- 
tained without affirmative proof, which was not pro- 
duced, of express malice; that proof of the mere fal- 
sity of the statements would not support the action, 
and the statements were not such as, if proved untrue, 
to imply actual malice. The question is whether the 
charges themselves are of such a character that actual 
malice can be inferred from them simply on proof of 
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their falsity. It is well settled that falsity alone is not 
enough. The author or authors of the communication 
may make it and press it upon the attention of others, 
honestly believing it to be true, and acting from the 
purest and highest motives, when in fact it is false, 
and therefore actual malice is not to be inferred from 
mere falsity. Somerville v. Hawkins, 10 C. B. 583; 
Harris v. Thompson, 13 id. 333; Hart v. Gumpach, 
L. R., 4 P. C. 459; Laughton vy. Bishop of Sodor and 
Man, L. R., 4 P. C. 495; Lewis & Herrick v. Chapman, 
16 N. Y. 369; Fowles v. Bowen, 30 id. 20; Ormsby v. 
Douglass, 37 id. 477 ; Shurtleff v. Stevens, 51 Vt. 501. 
See also Brow v. Hathaway, 13 Allen, 259; Wright v. 
Woodgate, 2C. M. & R. 578. Kent v. Bongartz. Opin- 
ion by Durfee, C. J. 


——___¢—_____— 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. 





EsToPpPEL—JUDGMENT BY DEFAULT FOR PRICE-SUB- 
SEQUENT ACTION FOR BREACH OF WARRANTY.—A 
judgment rendered upon default for the price of goods 
sold, the amount thereof being fixed by agreement, is 
not a bar to an action by the purchaser for a breach of 
warranty of the quality of the goods. The defend- 
ants, in a brief statement, pleaded a judgment recov- 
ered by them in Massachusetts, in 1884, against the 
plaintiffs upon default, and an agreement as to the 
amount of damages, ina suit to recover the price of 
the engine, in which suit these plaintiffs, before sub- 
mitting to a default, appeared and filed an answer in 
which they alleged the same breach of warranty of the 
engine relied on here, and claimed to recoup the dam- 
ages suffered by them on that account. The court 
ruled that the Massachusetts judgment was not a bar 
to this suit, and the defendants excepted. The evi- 
dence tended to show that Young, the member of the 
plaintiff's firm who bargained forthe engine with the 
defendants in Boston, was not a practical machinist 
and never ran an engine, and it did not appear that he 
had any acquaintance with the mechanism or operat- 
ing of steam engines. The defendants requested the 
following instructions: If the jury find that the en- 
gine was defective, and that the defects were not ap- 
parent to a person without some skill in the matter of 
engines and machinery of that nature, and further 
that Mr. Young had sufficient skill to see such defects 
and opportunity to examine the engine, and did ex- 
amine it, and that the defendants did not practice any 
concealment or deceit in reference to such defects, the 
plaintiffs cannot recover. These instructions were re- 
fused and the defendants excepted. The court in- 
structed the jury that if Young had an opportunity to 
examine the engine and did examine it, and the de- 
fects complained of in this suit were apparent on sim- 
ple inspection, and requiring no skill to discover them, 
the plaintiffs cannot recover because they were not 
misled by the defendant’s representations. If the 
finding of the jury is against the defendants on this 
point, then the question is, whether there has been a 
breach of the defendants’ warranty. If the engine 
was not what the defendants warranted it to be, the 
plaintiffs can recover, with instructions as to damages 
to which no exception was taken. The jury returned 
a verdict for the plaintiffs for $597.91, being the dif- 
ference in the value of the engine as warranted and the 
valueof the engine delivered. The former judgment is 
notabar. Bascom vy. Manning, 52 N. [. 182. That case 
does not differ from this, except in the immaterial cir- 
cumstance that here the damages were fixed by agree- 
ment. A default admits all the material allegations of 
the writ except the amount of damages, which are as- 
sessed by the court, unless for special reasons an in- 











quiry by the jury is ordered. Huntress v. Effingham, 
17 N. H. 584; Toppan’s Petition, 24 id. 43; Manches- 
ter’s Petition, 28 il. 296; Willson v. Willson, 25 id. 
229; Bowman v. Noyes, 12 id. 307; West v. Whitney, 
26 id. 314; Chase v. Lovering, 27 id. 29. The law and 
practice are substantially the same in Massachusetts. 
Jarvis vy. Blanchard, 6 Mass. 4; Storer v. White, 7 id. 
448; Folger v. Fields, 12 Cush. 93; Colb. Prac. 225. 
Judgment forthe plaintiff for nominal damages at 
least, follows a default as of course. After the plain- 
tiffs in the action against them in Massachusetts were 
defaulted, no question except the amount of damages 
remained open. To fix that amount was the only pur- 
pose of the agreement and its only effect. The opera- 
tion of the judgment is the same as if the damages had 
been assessed by the court or by the jury. If the mat- 
ter alleged in the answer was competent to be consid- 
ered in the assessment of damages, the plaintiffs were 
not obliged to present it, and if not presented nor con- 
sidered, it would not be barred by the judgment. Sed- 
don vy. Tutop, 6 T. R. 607. There is no evidence that 
it was taken into consideration by the parties in set- 
tling the amount of damages by their agreement. It 
rests upon the party settingup a judgment as an es- 
toppel to show that the matter in question was ad- 
judicated by it. It is unnecessary to determine 
whether the instructions requested by the defendants 
were abstractly correct or not. They were properly 
refused because the case did not call forthem. There 
was no evidence that Young had any acquaintance 
with, or skill in relation to engines and machinery of 
the kind in question. Parker v. Roberts. Opinion by 
Carpenter, J. 

[Decided June, 1885.] 


MARRIAGE—COLLUSIVE AGREEMENT FOR DIVORCE— 
MORTGAGE TO SECURE PAYMENT OF MONEY TO WIFE— 
ALIMONY--EFFECT OF ADULTERY OF WIFE.—A judg- 
ment ordered for the defendant upon an agreed state- 
ment of facts, which showed that the mortgage in suit 
was given to secure the payment of asum of money 
by a husband to his wife, under a collusive agreement 
for obtaining a divorce in her favor, is not conclusive 
against the right of the wife, after such divorce has 
been decreed, to recover alimony from the husband. 
Nor is the adultery of the wife, both before and after 
such divorce, a legal bar to the granting of alimony 
upon her petition subsequently brought. Cross v. 
Cross, 58 N. H. 373, was a writ of entry, and the mat- 
ter in issue was the title tothe demanded premises, 
which depended upon the vatidity of the plaintiff's 
notes and mortgage. Upon an agreed statement of 
facts that the notes and mortgage were made in pur- 
suance of acollusive agreement for obtaining a di- 
voree, it was held that the notes and mortgage were 
illegal and void, and the defendant had judgment. 
This petition is a proceeding for alimony, and the mat- 
ter in issue is whether the plaintiff is entitled to a 
share of the property. The cause of action and the 
matter in controversy are not the same as in the for- 
mer action, and the former judgment is neither a bar 
to the plaintiff's right of recovery in this proceeding, 
nor is it conclusive that the divorce was obtained by 
collusion. A fermer judgment is conclusive only as to 
facts in issue. It is not conclusive as to facts which 
are merely evidence. Metcalf v. Gilmore, 61 N. H. 
174, 187; King v. Chase, 15 id. 9. The referee now 
finds that the assumed statement of facts in the for- 
mer trial were erroneous, and that there was in fact 
no collusion between the parties in obtaining the di- 
vorce, and the evidence was properly received. There 
is no question as to the power to grant alimony in this 
case. Upon proper application and notice the court 


may revise and modify any order made and make such 
new order as may be necessary respecting alimony. 
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Gen. Laws, ch. 182, § 15; Ela v. Ela, 61 N. H. 116, 121, 
and cases cited. Adultery committed by the plaintiff 
before or after the decree of divorce is not, as matter 
of law, a bar to this petition. The plaintiff may have 
earned the property, and justice may require a divis- 
ion of it, although both parties are corrupt. Whether 
the plaintiff is entitled to alimony isa question of 
fact. Cross v. Cross. Opinion by Clark, J. 

(Decided July 31, 1885.] 

NEGOTIABLE INSTRUMENT— RELEASE OF INFANT 
MAKER—OTHER SIGNER LIABLE.—A_ release to an in- 
fant co-signer of a joint note after he has repudiated 
the contract and reconveyed his interest in the land 
for which the note was given within a reasonable time 
after reaching majority bas not the effect to discharge 
the other signer. June 30, 1883, one Wadleigh con- 
veyed a farm in Sunapee to Carlos 8S. Bingham and 
Fred. S. Hart, and for part of the purchase-money 
took a note siened by Bingham and Hart for $1,039, 
and amortgage of the farm to secure its payment. 
November 13, 1883, Wadleigh sold and assigned the 
note and mortgage to the defendant, and on the same 
day the defendant entered to foreclose the mortgage, 
and has ever since been in possession, receiving the in- 
come. At the time of executing the above note and 
mortgage Hart was an infant, and within a reasonable 
time after arriving at the age of twenty-one he refused 
to be held liable on the note, or to ratify and affirm 
the same, and thereupon by deed, June 7, 1884, re- 
leased to the defendant all his right and interest in the 
farm; and in pursuance of an agreement then made 
the defendant erased his name fromthe note. June 
24, 1884, Bingham quit-claimed his interest in the 
farm to the plaintiff. The bill prays for partition; for 
an account of the rents, profits, waste and damage, 
and for permission to redeem the mortgage if any 
thing should be found due upon it. Held, that Hart 
could not avoid his liability upon the note and mort- 
gage without giving up the property conveyed to him. 
Heath v. West, 28 N. H. 101; Heath v. Stevens, 48 id, 
251; Hall v. Butterfield, 59 id. 354; S. C., 47 Am. Rep. 
209; Bartlett v. Bailey, id. 408. His quit-claim to the 
defendant of his interest in the farm was an essential 
part of his rescission of the contract expressed by the 
note and mortgage. Whether one-half the mortgage 
debt was extinguished by the transaction is a question 
unnecessary to be determined, inasmuch as the de- 
fendant consents that the plaintiff may redeem her 
one-half of the farm by paying one-half of the mortage 
debt. The recital in Hart’s quit-claim that in consid- 
eration of it he is released from liability upon the 
mortgage note had no legal effect. The contract 
was avoided and Hart’s liability upon it ended by his 
refusal within a reasonable time after he became of 
age to be bound by it, and restoring the property. 
What would be the effect of the technical reiease of an 
infant from his unrepudiated contract upon the liabil- 
ity of his joint promisor is a question which does not 
arise. The erasure of Hart’s name from the note by 
the defendant after the contract was rescinded was an 
immaterial alteration. Bridge v. Mathes, 8 N. H. 140; 
Burnham v. Ayer, 35 id. 351; Cole v. Hills, 44 id. 227, 
232. Young v. Currier. Opinion by Carpenter, J. 
(Decided July 31, 1885.] 

CONFLICT OF LAWS—WHETHER NOTE IS PAYMENT— 
PLACE OF CONTRACT GOVERNS.—Whether a time note 
given in this State by a New Hampshire debtor to a 
Massachusetts creditor has the effect of payment 
pro tanto is to be determined by the law of New 
Hampshire. September 6, 1883, the defendant 


was indebted to the plaintiffs in the sum of 

22.37, upon account for goods sold to him in Boston. 
On that day Burr, the plaintiffs’ traveller, called upon 
the defendant for money on account; the defendant 








was unable to pay, but offered his notes amounting to 
$500, payable to the plaintiffs, $200 in fourteen, $150 in 
thirty, and $150 in forty-five days. Burr had no au- 
thority to accept notes, but received and forwarded 
them to the plaintiffs in Boston, who on September 12 
procured them to be discounted. September 14 this 
suit was commenced. September 17 the defending 
creditors commenced their suits. After September 17 
the plaintiff paid to the bank the amount of the notes, 
took them up, and at the trial produced and offered 
them to the defendant. There was no agreement or 
mutual understanding that the notes were or were not 
given and received in payment of the account pro 
tanto. There was evidence tending to show that it is 
found that by the law of Massachusetts a promissory 
note constitutes payment of a pre existing debt for 
which itis given in the absence of any stipulation on 
the subject. The plaintiffs did not intend to extend 
the time for the payment of the account, and did not 
do so unless such extension results as the legal effect 
of receiving the notes and disposing of them in the man- 
ner stated. Jiedd, that the notes were made and paya- 
ble in this State, and in determining their validity and 
effect they must be regarded as New Hampshire con- 
tracts. Dow v. Rowell, 12 N. H. 49; Bank v. Colby, id. 
520; Dyer v. Tlunt, 5 id. 401; Thayer v. Flliott, 16 id. 
102; Little v. Riley, 43id. 109; Chase v. Dow, 47 id. 
405. The contract of the maker with the payees and 
with any indorser of the notes was to be performed in 
this State, and is governed by the law of New Hamp- 
shire. Story Confl. Laws, § 332; Woodruff v. Hill, 116 
Mass. 310. In this State a note is not payment of a 
pre-existing debt, unless specially agreed to be received 
as payment. Moore v. Fitz, 59 N. H. 572. The de- 
fendaut, being unable to pay when called upon by the 
plaintiffs’ agent, offered his notes and delivered them 
to the agent. That the agent had no authority to ac- 
cept them does not alter the case. It does not appear 
whether he assumed to accept them, or whether he in- 
formed the defendant that he was not authorized to 
receive them, and whether he did or not is immate- 
rial. The agent’s lack of authority did not change the 
nature and effect of the contract between the maker 
and the payees of the notes. Under the law of New 
Hampshire the notes, executed and payable in New 
Hampshire, did not operate as a payment of the in- 
debtedness for which they were given, and no addi- 
tional force or effect was acquired by the acceptance in 
Massachusetts. In the absence of any agreement of 
the parties, the acceptance was an acceptance of the 
notes as New Hampshire notes — contracts to be per- 
formed in New Hampshire —and by the law of New 
Ilampshire the notes were not a payment of the plain- 
tiffs’ account. The defendant cannot set up the de- 
fense that the notes were payment of the plaintiffs’ 
claim, and subsequent attaching creditors can make 
no defense which the defendant cannot make. Gilman 
v. Stevens. Opinion by Clark, J. 

(Decided July 31, 1885.] 


—— -+ 


WISCONSIN SUPREME COURT ABSTRACT. 





PARTNERSHIP—COMPENSATION TO PARTNER FOR SER- 
vices.—As a general rule, one partner cannot charge 
the other partner for services rendered in the business 
of copartnership unless there is an express agreement 
to that effect, or where such an agreement may be im- 
plied from the course of business between the part- 
ners, or from the nature of the services performed be- 
ing such as are not usual for one partner to render 
without receiving a compensation therefor. The au- 
thorities cited state the law substantially in that 
language. Aud the reason given for the rule is that 
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“there is an implied obligation in every partner to 
exercise due diligence and skill, and to devote his ser- 
vicesand labors for the promotion of the common 
benefit of the concern.”’ Story Partn.,§ 182. ‘ Each 
partner in taking care of the joint property is in fact 
taking care of his own interest, and is performing his 
own duties and obligations implied in, and constitut- 
ing a part of the consideration for the others to engage 
in the partnership; and the law never undertakes to 
measure and settle between the partners the relative 
value of their various and unequal services bestowed 
on the joint business.” Id. This is the ordinary 
statement of the rule of law upon this subject. But 
stillthe rule that each partner must be assumed to 
render his services in the partnership business zgratui- 
tously is not inflexible or of universal application. 
It has its exceptions, founded in wisdom and experi- 
ence. Where it can be fairly and justly implied from 
the course of dealing between the partners, or from 
circumstances of equivalent force, that one partner is 
to be compensated for his services, his claim will be 
sustained. This principle is fully recognized in the 
following cases: Bradford v. Kimberly, 3 Johns. Ch. 
431; Caldwell v. Lieber, 7 Paige, 483; Lewis v. Mcffett, 
11 Ill. 392; Levi v. Karrick, 13 Iowa, 344; Godfrey v. 
White, 43 Mich. 171; Cramer v. Bachmann, 68 Mo. 310; 
and Sheridan v. Healy, 15 Chic. Leg. N. 104. So where 
a partner fails to perform his agreement to render ser- 
vices to the firm, he may be charged on the settlement 
of the firm account with the value of the services 
which he agreed to give and refused to render. 
Marsh's Appeal, 69 Penn. St. 20. This case differs in 
many important particulars from ordinary partner- 
ship. The question is, can an agreement to pay the 
plaintiff what his services were reasonably worth for 
the management of the business be fairly implied 
from the circumstances of the case and the acts of the 
parties? ‘The intention of the parties toany particu- 
lar transaction may be gathered from their acts and 
deeds, in connection with surrounding circumstances, 
as wellas from their words; and the law therefore 
implies, from the silent language of men’s conduct and 
actions, contracts and promises as forcible and bind- 
ing a3 those that are made by express words, or 
through the medium of written memorials not under 
seal.””’ Add. Cont. 201; Tyler v. Burrington, 39 Wis. 
376. Emersonv. Durand. Opinion by Cole, CU. J. 
[Decided June 24, 1885.] 


CHATTEL MORTGAGE—INSURANCE MON EY—GARNISH- 
MENT.—A mortgagee of chattels which are insured by 
a policy providing that the loss shall be payable to him 
as his interest may appear, is entitled to the insurance 
money tothe amount of the mortgage debt, as against 
creditors of the mortgagor garnishing the insurance 
company after a loss, although the mortgage was not 
properly filed. Now the counsel for the garnishee in- 
sists and claims that when the loss occurred Stacy 
(the chattel mortgagee) became entitled to the insur- 
ance money, under the clause in the policy making it 
payable to him; it appearing that the mortgage debt 
exceeded the amount of the policy. He says, under 
the decisions in Appleton Iron Co. vy. British Am. 
Assur. Co., 46 Wis. 24, and Hammel vy. Queen Ins. Co., 
60 id. 240, the legal title of the policy vested upon its 
execution in the mortgagee as effectually as if it had 
been subsequently assigned to him. His mortgage 
debt being greater than the amount of insurance, his 
interest was the whole interest of the policy. This is 
certainly the language of these cases. That the mort- 
gagee had an insurable interest in the property does 
notadmit of doubt. ‘‘The mortgagor has an insurable 


interest in the property to the full value of the goods 
insured, and the mortgagee has an insurable interest 
measured by 


the amount for which he holds 





the mortgage as security. Each acting  inde- 
pendently, may insure his own interest; but 
the more usual course is for the mortgagor 
to obtain a policy of insurance payable to the mort- 
gagee in case of luss.”” Jones Ch. Mortg., § 100; Wood 
Ins., § 257. The legal title to the personal property 
passed to the mortgagee, by virtue of the mortgage, 
even before the debt was due. This statement of the 
law has has so often been announced by this court 
that it requires no reference tothe cases which sup- 
port it. Thelegal title of the property insured and of 
the policy being in Stacy, he has an unimpeachable 
right to the insurance money. Inno sense can this 
money be said, under the circumstances, to belong to 
the principal debtor, Waller, so as to be liable to 
garnishment by his creditors; for by its policy the 
garnishee agreed to pay this money, in case of loss, to 
Stacy, as his interest might appear, and this was a 
perfectly valid contract. Consequently upon the facts 
it is clear that the garnishee, when served with pro- 
cess, had nothing in its possession which could be 
reached by Waller’s creditors. But the counsel for 
the plaintiffs contends that inasmuchas the chattel 
mortgages were not duly filed, the right of Stacy to 
the insurance money was lost, and the creditors of 
Waller could reach it by garnishment. We do not 
think this position sound. Though the mortgages 
were not filed in the proper office, still they were per- 
fectly good as between the parties. The only effect of 
the failure to duly file the mortgages was to render 
them invalid as against purchasers or mortgagees in 
good faith, or creditors who had obtained liens upon 
the insured property by attachment or levy upon ex- 
ecution. It is said Stacy’s right to the insurance 
money depends upon the stipulation in the policy and 
his mortgages. This is true. But the mortgages be- 
ing good as between the parties, Stacy had an insur- 
able interest in the property, measured by the amount 
of his bona fide indebteduess. He has the right to the 
insurance money, even as against the plaintiff. We 
find that this precise point is decided in Coykendall v. 


Ladd, 32 Minn. 529. The head-note clearly 
states the case as follows: ‘tA creditor pro- 
ceeded to garnish insurance money claimed to 


be due his debtor upon the loss by fire of a stock of 
goods covered by a policy of insurance in which the 
loss, if any, Was made payable to athird party, who 
appeared as claimant in the proceedings, as his inter- 
est should appear. He claimed an interest in the 
goods by virtue of a chattel mortgage thereon executed 
by the debtor. Jleld, that as against the creditor, 
plaintiffin the garnishment proceedings, such mort- 
gage, if valid on its face and given in good faith, was 
sufficient to uphold the right of the claimant to the 
insurance money, to the amount actually due thereon, 
though the mortgage was never filed for record.’’ In 
the opinion the learned judge. comments on the pre- 
vious case of North Star Boot & Shoe Co. y. Ladd, 381, 
in the same volume, which was cited and 
relied on by plaintiffs counsel. It will be 
seen how the cases are distinguished or reconciled 
by the court. The decision in the Coykendall case 
seems to us sound in principle, and we adopt it asa 
correct statement of the law upon the question we 
have been considering. Munson vy. Phanix Jns. Co. 
Opinion by Cole, J. 

[Decided Sept. 22, 1885.] 
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VERDICT—ELEVEN JURORS CANNOT RENDER—POLL- 
ING JURY—ESTOPPEL.—A party who complains thata 
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recorded verdict is void may call it « verdict without 
danger of being estopped from denying its validity. 
On the comingin of a jury they were polled, ‘and 
eleven jurors say they find for the defendant and one 
juror says he was in favor of the will,’’ and judgment 
was entered on the verdict. Held, that the judgment 
being entered on the verdict of eleven jurors was void. 
“After the verdict is recorded the jury cannot vary 
from it, but before it be recorded, they may vary 
from the first offer of their verdict, and that verdict 
which is recorded shall stand; also they may vary 
froma privy verdict."" Coke Litt. 227 C. This rule is 
similar to that expressed in Dornick v. Reichenback, 
108. & R. 84, where it is noted that neithera privy 
verdict nor a sealed verdict is recorded; and if filed or 
preserved it would form no part of the record,that the 
jury may depart from either; and their finding in 
court is what decides the rights of the parties, and 
what is admitted of record. See Wallers vy. Junkins, 
168. & R. 414. See also Byrne v. Grossman, 65 Penn. 
St. 310; Fox v. Smith, 3 Cow. 23. Scott v. Scott. Opin- 
ion by Trunkey, J. 

(Decided Oct. 5, 1885.] 

SPECIFIC PERFORMANCE — CONTRACT OF SALE—IM- 
PROVEMENTS.—The contemplation of one and the ex- 
pectation of the other do not constitute a contract. 
In 1875, Samuel Shafer, by his will devised a life es- 
tate in certain real estate to Jesse Shafer, Jr., on con- 
dition that he should support Elizabeth Shafer during 
her life and provide for ber burial, and on failure to 
perform, the property was to vest in Jesse Shafer, Sr., 
on the same condition; the remainder to a son of 
Jesse Shafer, Jr. In 1876, Samuel Shafer sold the 
property so devised, which sale was acquiesced in by 
Jesse, Jr., and purchased a farm to which Jesse Sha- 
fer, Jr., removed, but upon what terms did not appear, 
and supported Elizabeth Shafer while she lived, and 
at her death provided for ber burial. On a bill in 
equity to compel a conveyance of the farm, /reld, that 
there was no evidence of a contract of sale, nor could 
he recover for improvements made on the faith of the 
supposed coutract. Shafer v. Shafer. Opinion by 
Trunkey, J. 

[Decided Oct. 5, 1885.] 


WILL—WHEN SPEAKS FROM DATE—ACT OF JUNE 4, 
1879.—A., by her will dated February 21, 1884, pro- 
vided inter alia, as follows: ‘tI give, devise and be- 
queath eighty-one shares of the Provident Life and 
Trust Company, of Philadelphia, now standing in my 
name on the books of said company, to” B., in trust 
to collect the interest and dividends, and apply the 
same as directed. When the will was made, the par 
value of the shares of stock bequeathed was $50. In 
February, 1882, the trust company increased the par 
value of their stock to $100, and thus doubled their 
capital. They gave the stockholders the privilege of 
subscribing at par, foran amount of new stock equal 
to their former holding, the new certificates for which 
were to be issued December 15, 1883. Under the terms 
provided by the company, A, took enough new stock 
to make her holding on June 2, 1882, eighty-one shares 
of the new stock, for which she paid in full. She died 
in August, 1883, before the new certificates were is- 
sued and without any change in her will. B. claimed 
that under the act of June 4, 1879—P. L. 88—the will 
must be held to take effect as if written immediately 
before 4.’s death, and therefore that he was entitled, 
as trustee, to the eighty-one shares of new stock. 
Held, that the terms of the bequest showed an inten- 
tion of the testator to have it take effect as of the date 
of the wil], and that B. was therefore entitled to pos- 
session of only forty and a half shares of the new 
stock. The bequest was not of the whole of any class 
of A.’s property, as ‘“‘of all my shares,” but was ofa 





specified number of actually existing shares, ‘‘ now 
standing in my name on the books of the company,” 
from which it was proper to conclude that she intended 
to limit the bequest to the identical shares she then 
had. The fact that the eighty-one shares were after- 
ward changed to forty anda half shares was imma- 
terial. The question was not one of identity in num- 
ber, but of identity inthe subject of the gift. Appeal 
of the Fidelity, ete., Co., Trustees Under Will of Carman. 
Opinion by Clark, J. 

[Decided Oct. 5, 1885.] 





NEGLIGENCE—RAILROAD CROSSING -—— QUESTION FOR 
JURY.—As there is no evidence that the plaintiff con- 
tributed in any degree to the accident which is the 
subject of this suit, the only matter which the case 
presents for consideration is, whether the evidence 
produced by the plaintiff justified the court in sub- 
mitting to the jury the question of defendant’s neg- 
ligence. That is, whether the proofs established any 
default on part of the railroad company’s servants. If 
there were such proofs, we can see vothing in the ex- 
ceptions on part of the defendant which should in- 
duce us to reverse the court below; on the other hand 
if the testimony fails to establish such negligence, the 
case ought not to have been submitted except under 
instructions that the plaintiff could not recover. It 
does not matter that proof of negligence may have 
been slight, if it exceeded a mere scintilla, for in that 
case if was properly sent tothe jury, and the only 
remedy for the defendant was an application to the 
court below for anew trial. Undersuch circumstan- 
ces We can grant no relief, and the verdict must stand. 
Was there then in this case, evidence that the accident 
complained of was produced by the company's de- 
fault? We think there was. To start with, the train 
was ina bad and unlawful place. It had stopped on 
the crossing of a much frequented highway, and 
though before that crossing was reached by the plain- 
tiff, the train was cut, leaving an opening of twenty or 
twenty-five feet, still it occupied one-half or two- 
thirds of the turnpike road, whichin the circumstan- 
cesit had no right todo. The public was entitled to 
the whole of the road, and the defendant could not 
lawfully subject the plaintiff to the risk he must run 
in the unusual appearance presented to his horse by 
the position of the cars, and had the accident hap- 
pened from this disposition of the train, the company 
would have been unquestionably liable. Of course we 
must be understood to speak with reference to the 
facts of the case in hand; that there may be occasions 
when atrain may, fora reasonable time, occupy part 
or even the whole of a public crossing, cannot be gain- 
said; we only say thatsuch occupancy was not justi- 
fied by the circumstances here presented. Indeed, 
Horst says, that he stopped and hesitated about pass- 
ing the cut until he was beckoned on by one of the 
train hands. Having been thus invited to pass, he had 
no reason-to apprehend that any thing would be done 
by the company’s servants to alarm his horse. As he 
came up every thing was quiet, and there was no good 
reason why it should be otherwise, and if some one of 
the employees chose, just at the critical moment when 
the horse was between the cars, to shiftthe brakes and 
thus cause the rattling spoken of, the jury might well 
find that this was the immediate cause of the accident. 
Whilst a railroad company must be allowed the free 
use of all its rights, yet those rights must be exercised 
with due regard to the welfare and safety of others. 
Pennsylvania R. Co. v. Barnett, 59 Penn. St. 259. It 
not only has the right, but it is its duty to have the 
whistles of its locomotives blown upon all proper oc- 
casions, but not under a bridge over which a traveller 
is passing with his team. They have theright to blow 
off their engines through the mud valves, but not ata 
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common crossing; they have a right to stop a locomo- 
tive, but not to the windward of a house in process of 
construction, and which may be burned by sparks is- 
suing therefrom. Turnpike Co. v. R. Co., 54 Penn. St. 
345. All these things indicate negligence in the use of 
aright, and cannot be justified on the ground of the 
possession of such right, for it must also be used in a 
lawful manner. In the present case, the right to 
screw up or release the car brakes is not denied, but 
whether this was done at a proper time and in a proper 
manner was a question of fact properly determinable 
by the jury. Negligence, where there is evidence in- 
volving it, isalways for the jury, and inthis case we 
cannot say there was no such evidence. Opinion by 
Gordon, J. 

[Decided Oct. 5, 1885.] 


senpniheanilispntieesas 
RECENT ENGLISH DECISIONS. 

WILL— MARSHALLING—PERFECT OR IMPERFECT DI- 
RECTION TO MARSHAL.—A testator, by will dated in 
1883, after giving certain pecuniary legacies, gave the 
residue of his estate and property to trustees upon 
trust to sell and convert, and out of the proceeds of 
sale and the money of which he should be possessed at 
the time of his death, to pay his funeral expenses, 
debts and testamentary expenses, and upon trust 
to pay and divide the net residue unto and 
equally between the treasurers for the time being 
of St. Thomas’ Hospital, St. George’s Hospital, West- 
minster Hospital and Charing Cross Hospital, to be 
applied for the use and benefit of the said hospitals. 
The testator then declared that his pure personal es- 
tate should in the first place be applied in payment of 
the shares of ‘St. Thomas’ Hospital and Charing Cross 
Hospital. The Westminster Hospital and the St. 
George's Hospital were empowered to take land or im- 
pure personalty; the other two hospitals were not. 
The testator at the time of his death was entitled to 
both pure and impure personal estate. Held, that 
there was in the will a sufficient direction to marshal 
the estates so that the pure personalty was first to be 
applied in payment of the shares of the two hospitals 
which could not take land or impure personalty. The 
case falls within the deciszion of Lord Cairns in Miles 
vy. Harrison, L. R., 9 Ch. 316, where he held that 
there was a direction to reserve the pure personalty 
for charity. This view of the case is also consistent 
with Wills v. Bourne, L. R., 16 Eq. 487. Tempest v. 
Tempest, 7 De G. M. & G. 470, was merely a case of an 
imperfect direction to marshal. The same remark ap- 
plies to Beaumont vy. Oliveira, L. R.,4 Ch. 309 In 
that case there was no sufficient expression to relieve 
the pure personalty from its obligation to contribute 
ratably with the rest of the estate, and the Court of 
Appeals declined to add a clause to that effect. It 
seems to me therefore that the direction in the will is 
sufficient to marshal the estate so far as it can be mar- 
shalled. Ch. Div., March 12, 1885. Lacy’ v. Stone. 
Opinion by Chitty, J. [53 L. T. Rep. (N. 8.) 113.] 

SS ae 
INSURANCE LAW. 

INSURANCE—MARINE — CONTRACT, WHERE MADE— 
LIEN FOR UNPAID PREMIUMS—MARITIME LIEN.—No 
maritime lien exists in favor of underwriters for un- 
paid premiums of marine insurance. As early as 1815 
Mr. Justice Story decided, in De Lovio y. Boit, 2 Gall. 
398, that a policy of insurance upon a vessel was a 
maritime contract, in an opinion which has been char- 
acterized as “*a learned and elaborate essay on admi- 
ralty jurisdiction, and one of the most luminous views 
of the subject extant.” 2 Hoff. Leg. Stud. (2d ed.) 465. 


Although the doctrine of that case was not uniformly 
accepted (Ramsay vy, Allegre, Johnson, J., 12 Wheat, 





638; Jackson v. The Magnolia, Campbell, J., 20 How. 
335), the jurisdiction over such contracts was always 
maintained subsequently in the First Circuit, and was 
generally approved by commentators of authority. 
Gloucester Ins. Co. v. Younger, 2 Curt. 322; Hale vy. 
Washington Ins. Co., 2 Story, 176; Dunl. Adm. Pr, 43; 
1 Kent Comm. 370, note; Ben. Adm., § 294; Conkl. Pr. 
13. Yet until the decision in The Dolphin, 1 Flippin, 
580, as is conceded in the opinion of the courtin that 
case, the general understanding of the profession, was 
adverse to the existence of alien for the premium se- 
cured by such a contract. In that case, reasoning 
from analogies, and influenced by the views recently 
declared by the learned judge of the Sixth Circuit, 
that every maritime agreement, upon principle, should 
bind the ship as well as the owner (The Williams, 
Brown, 208), the court held that the lien should be rec- 
ognized as extending to the premiums for insurance. 
It was said by Mr. Justice Curtis (The Kiersage, 2 
Curt. C. C. 424): “To be a settled rule that privileged 
liens, constituting a jus in re accompanying the prop- 
erty into the hands of bona fide purchasers, and oper- 
ating to the prejudice of general creditors, are mat- 
ters stricti juris, which cannot be extended from one 
case to another argumentatively, or by analogy or by 
inference.”’ And he cites Pardessus (3 Droit Comm. 
597, 598) when reasoning on the policy of allowing a 
privilege for premiums of insurance: ‘‘Analogy can- 
not afford a decisive argument, because privileges are 
a strict right. They are an exception to the rule by 
which all creditors have equal rights in the property 
of their debtor, and an exception should be declared 
and described in express words; we cannot arrive at 
it by reasoning from one case to another.’ The same 
citation is quoted with approbation by Mr. Justice 
Grier in Vandewater v. Mill, 19 How. 89. Although 
the proposition is generally true that maritime con- 
tracts import an hypothecation of the ship for their 
performance, the important qualification must not be 
overlooked that the lien does not extend to contracts 
which do not aid the vessel, but are merely for the 
personal benefit of the owner. One reason why the 
master of a vessel, clothed as be is with almost plen- 
ary powers to represent the owner, extending even to 
the authority to sell the ship, when necessity justifies 
a sale, cannot enter into a contract for insurance, is be- 
cause such acontract does not aid the vessel. It inures 
solely to the personal interest of the owner. Unlike 
contracts and engagements in which every lienholder 
has an interest, because they fortify his security, the 
contract of insurance contributes to no fund for the 
general benefit, and its fruits are monopolized by the 
owner. It has been held in this court that heis not 
required to surrender the insurance to a trustee, under 
the statutes limiting the liability of a vessel owner for 
the benefit of those having claims against the vessel 
when the vessel is lost after liability accrues (In re 
Norwich & N. Y. Transp. Co., 17 Blatchf. 221; Thom- 
mesen v. Whitwill, 21 id. 45; S.C., 12 Fed. Rep. 891), 
because itis not an “interest’’ in the ship. For the rea- 
son therefore that alien should not be extended toa con- 
tract to which it has not generally supposed to adhere, 
even if the analogies should justify recognizing it, and 
also because the contract of insurance is peculiarly dis- 
tinguishable from the class of maritime engagements 
which import alien, the court cannot follow the decis- 
ion in the caseof The Dolphin. The question of a 
maritime lien was not involved or discussed in the 
case of The Guiding Star, 9 Fed. Rep. 521; affirmed, 
18 id. 263, cited as an authority in favor of the lien. 
The note of Mr. Flippin to the case of The Dolphin 
presents all the arguments for denying the existence 
of the lien, and for following the case of The John T. 
Moore, 3 Woods, C. C. 61, to which it is necessary to 


refer Cir. Ct. N. D. N. Y., July 21, 1885. Insurance 
a << ee v. Proceeds, etc. Opinion by Wal- 
ace, J. 
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CURRENT TOPICS. 





\ R. CHARLES D. BAKER is about to issue a 
Bl reprint, with notes and references by him, of 
the Code of Evidence, introduced into the Assem- 
bly of 1885, being the fourth part of the Code of 
Civil Procedure. In the preface Mr. Baker says of 
the first.Code of Civil Procedure: ‘‘The history of 
that code is too instructive to be forgotten. The 
first portion of it, consisting of 391 sections, was 
enacted in 1848. Though but a fragment of the 
larger work, then in the process of construction, it 
wrought the great changes in civil procedure, which, 
beginning in New York, spread into most English- 
speaking countries. The commission went on to 
finish the work just begun, and reported a com- 
plete code, consisting of 1,885 sections, embracing 
in one of its divisions a codification of the rules of 
evidence. But by this time the opposition aroused 
by the changes of 1848 had become so strong as to 
defeat every attempt to complete the work. A 
commission to revise the statutes of the State was 
however appointed in 1877, which went to work 
first of all to dislocate the Code of 1848, change 
the language of every section but one, fill it with 
details, and pile on additions, swelling the work al- 
together to 3,356 sections, These multitudinous 
regulations have been since held up before the pro- 
fession as proof of the fall which codification is 
sure to have, however auspiciously begun, and they 
have indeed more than any other cause hitherto 
prevented the completion of that system of codifi- 
cation which the Constitution of the State contem- 
plated. The practice commission was however in 
nowise responsible for the work of these revisers, 
though it remained responsible for the reforms on 
which the work was founded, and which could not 
be eradicated. It has thus happened, strangely 
enough, that the struggle to prevent the completion 
of the Code of Civil Procedure, on the plan of its 
authors, has resulted in placing upon the shoulders 
of its opposers a burden of which they are the first 
to complain.” This is true in every word. We be- 
lieve that even the most radical opposers of the 
Civil Code cannot find fault with the idea of a code 
of evidence, nor with the execution of this one in 
question. 


A California judge of excellent reputation and 
ability writes to us as follows on the subject of law 
reform: ‘‘I am nota ‘reformer.’ I don’t believe 
that the law is all wrong, or ‘that ever I was born to 
set it right.’ But an experience of thirty years at the 
bar and on the bench lias satisfied me that there is 
too much rubbish and tom-foolery about our law 
practice. The paths which lead to justice are too 
devious and hard to find. What we want is a 
broad, plain road which leads straight to the real 
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merits of a case, and we do not want to haul the 
same load over that entire road more than once 
when it can properly be avoided. Now, members 
of our profession could do much toward improve- 
ment, but unfortunately they allow all criticism to 
come from outsiders, who loudly find fault, but are 
too ignorant of the subject to suggest any reme- 
dies, Lawyers and judges are liberal enough in 
matters outside of their professional routine, but as 
to law practice they are, as a class, the most invet- 
erate conservatives. As to that, they are apt blindly 
to believe that whatever is, is right. I am glad to 
know that the ALBany Law Journat and a few of 
the eminent lawyers of New York are exceptions to 
the rule.” This is also true in every word. Law 
reform should proceed from within, and the pro- 
fession should not wait to have it forced upon them 
by an exasperated public. 


Mr. I. T. Williams, of Chappaqua, sends us an 
interesting paper recently read in public by him, on 
‘Arbitration vs. Suits at Law.” Like a wise and 
experienced man he does not say much in favor of 
arbitrations. They are a very unsatisfactory protest 
against the short-comings of our system of public 
justice. One arbitrator is invariably a blind and 
thorough-going partisan of one party; another ar- 
bitrator is the like for the other; and the third, 
even if impartial, always has to compromise to ef- 
feet an approach to justice. Their disregard of the 
simplest rules of evidence alone is sufficient to con- 
demn them. There is only one other legal tri- 
bunal so absurd and so unsatisfactory, and that 
is an ecclesiastical council. Mr, Williams cogently 
says: ‘But to the testimony bearing upon the 
question before us. I give you one indisputable 
fact, which the records of our courts abundantly 
prove, namely, there are one thousand disputes set- 
tled in courts of law to one settled by arbitration. 
This fact would seem to prove that there are in the 
community one thousand intelligent men who be- 
lieve that suits at law are a better method of set- 
tling disputes than arbitration, to one who believes 
that arbitration is a better method of settling dis- 
putes than suits at law. Perbaps there is no evi- 
dence that can be adduced in support of any propo- 
sition, that is more potent and satisfactory, than 
that which is drawn from the settled opinions of 
mankind, evidenced by general and long established 
usage.” Mr. Williams is not altogether in favor of 
the popular election of judges, but is altogether in 
favor of jury trial, and he concludes: ‘‘ Yet with 
all this, it is obvious that resorting to either mode 
of trial, your juror, your arbiter and your judge, 
are alike men-—men with all their weaknesses, 
prejudices, passions and ignorances! And to this, 
more than to any system, must be attributed the 
failure of justice between man and man! It is 
therefore but too obvious to remark that the eye of 
him who would more effectually promote the ad- 
ministration of justice between man and man must 
be bent upon the people! In the ratio of their 
advancement will justice be administered,” 











422 


THE ALBANY LAW JOURNAL. 














The New York Duily Register, commenting on 
our recent article on the policy of having a class of 
barristers, which it pronounces ‘‘ thoughtful and 
suggestive,” says: ‘‘ We are inclined to think that 
under our practice the function of the attorney, 
though less conspicuous, is in its way quite as im- 
portant as that of the counsel, and that the ten- 
dency to the enhancement of its importance is gen- 
eral in this country, because the practice of the law 
is becoming more and more a systematized business, 
dependent upon thoroughness of preparation and 
accuracy in facts, and less and less upon personal 
influence and oratorical applause. And it is proba- 
bly true that under the present system, as well as 
under any such changes as those proposed in the 
article we refer to, attorneys who are especially en- 
grossed, and especially successful in what may be 
called the business details of litigation, would find 
advantage in freely selecting outside counsel where 
special conversance with special subjects, or special 
ability in dealing with questions of procedure, and 
what may be called the method of litigation is de- 
sirable. In acomplex case there is a great deal in 
having a litigation well planned before hand.” 


The retirement of Chief-Justice Daly, of the New 
York Common Pleas, after a judical service of 
forty-one years, deserves more than a passing re- 
mark, The last case that he heard was argued by 
ex-Judge Arnoux, who argued his first case before 
him, in 1853, and who alluded to it, and paid the 
retiring jurist a glowing and well-deserved tribute 
at its conclusion. Judge Daly is one of the most 
honored and prominent figures in the city of New 
York, standing in the law very much as Bryant 
stood in literature. He is a pure and just man, of 
great legal learning and of broad general scholar- 
ship, and he has enriched the law and literature by 
many studious labors. His influence as a judge 
and as a citizen has always been on the side of jus- 
tice and of public honesty. His public and private 
conduct has been grounded in morality, clothed with 
dignity and simplicity, and permeated by a hearty 
good-will toward his fellow-men. It is said that the 
bar of the city propose to offer him a public testimo- 
nial, It would be well bestowed. The republic 
should honor such citizens. He will carry into his 
retirement the good wishes of all good men, and 
doubtless his old age will be fruitful in the works 
of a learned and lettered ease. 


On two pages of the 42d Ohio State Reports are 
fifty-nine citations of cases from seventeen different 
States on the same subject. This is citation run 
mad. It would be extravagant to cite seventeen 
cases, and one case from each State surely would 
be sufficient. If judges would save time to them- 
selves and vexation to their readers, let them say, 
“see Digest,” passim. 








N OTES OF CASES. 








N Blige v. State, 20 Fla. 742, it was held that a 
‘*deadly weapon” is not: exclusively one de- 
signed to take life or inflict bodily injury, and 
when not of this character the question is one of 
fact. That was the case of an iron weight. The 
court cited State v. Dineen, 10 Minn. 407; Shadle v. 
State, 84 Tex. 572; Kruget v. State, 1 Neb. 365; 
Kouns v. State, 3 Tex. Ct. App. 13, and said: ‘It 
will be seen from the cited cases that a gun or pis- 
tol made for both offensive and defensive purposes 
is not, under certain circumstances, and without 
due proof, considered by the courts as a deadly 
weapon, while a stone, axe or chair may be con- 
sidered dangerous or deadly weapons, depending 
entirely upon the proof of the mode and manner 
of their use. We believe the true rule is that laid 
down in the case of United States v. Small, 2 Curt. 
C. C, 241, inserting the words ‘deadly weapon’ 
when the words ‘ dangerous weapon is used.’ It is 
there said: ‘In many cases it is practicable for the 
court to declare that a particular weapon was or 
was not a dangerous weapon within the meaning of 
the law. And when it is practicable it is a matter 
of law, and the court must take the responsibility 
of so declaring. But when the question is whether 
an assault with a dangerous weapon has_ been 
proved, and the weapon might be dangerous to life 
or not, according to the manner in which it was 
used, or according to the part of the body at- 
tempted to be struck, I think a more general direc- 
tion must be given to the jury, and it must be left 
for them to decide whether the assault, if commit- 
ted, was with a dangerous weapon.’ Such is the rule 
adopted in the case of State v. Rigg, 10 Nev. 284.” 
In State v. Brown, Iowa Supreme Court, October, 
1885, 25 N. W. Rep. 248, it was held that a stick 
of wood three feet long, three inches wide, and 
one inch thick, may not be said, as matter of law, 
not to be a deadly weapon. The court said: ‘‘ This, 
we think, was a question for the jury. An instru- 
ment may or may not be a deadly weapon, depend- 
ing on the manner in which it is used. It is proba- 
ble that a riding-whip should not be so regarded. 
A base-ball bat, if viciously used, probably should 
be. We think death might be caused by the use 
of the stick with which the assault was made in 
this instance.” A chisel is a deadly weapon. Com- 
monwealth v. Branham, 8 Bush, 387. And a pocket- 
knife may be. Sylvester v. State, 71 Ala. 17. A 
black-jack fence-pole is not necessarily. Wilson v. 
State, 15 Tex. Ct. App. 150. The court said: ‘‘It 
might have been so large, heavy and unwieldly as 
to be harmless in the hands of a man, or it might 
have been so small or so rotten as not to be at al 
dangerous.” So of a stick, People v. Comstock, 49 
Mich. 330. 
In Barker v. Town of Perry, lowa Supreme Court, 
October, 1885, 25 N. W. Rep. 100, it was held that 
in an action for personal injuries by a defective 
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sidewalk the injuries may be exhibited to the jury. 
Also that photographs of the sidewalk may be put 
in evidence and taken to the jury room, and ex- 
amined by the jury with a magnifying glass. The 
court said, on the first point: ‘In all actions for 
injuries to the person, injuries upon the person 
may be shown to the jury, and inspected by them. 
So, in the trial of criminal assaults, we think it is 
the universal practice to exhibit the wounds upon 
the person to the jury. This kind of evidence is 
of an important and satisfactory nature. It brings 
before the jury part of the ves geste, and enables 
them to determine the nature and character of the 
injury better than to receive it in a secondary way, 
as it must be when described by witnesses. The 
practice of permitting persons who sue for personal 
injuries to exhibit to the jury their wounds or in- 
jured limbs has been too long sanctioned in this 
State to be now called in question. Mulhado v. 
Railroad Co., 30 N. Y. 370.” On the other point 
they said: ‘‘ A few days after the plaintiff received 
the injury a photographic view was taken of the 
defective walk. The evidence showed that the 
walk was in the same condition when the view was 
taken that it was when plaintiff was injured. The 
photograph was introduced in evidence by the 
plaintiff against the objection of the defendant. 
In connection with it the plaintiff handed a magni- 
fying glass to the jury to enable them to make a 
minute examination of the photograph, and the 
jury were permitted to take the photograph and 
magnifying glass with them to the jury room when 
they retired to deliberate upon the case. The de- 
fendant excepted to this action of the court, and 
assigns error thereon. Photographic views of streets, 
buildings, railroad tracks, bridges, and many other 
objects are frequently found in the abstracts of 
cases submitted to this court, having been used as 
evidence in the trial courts. They are used to 
identify the objects to which the evidence relates, 
and being an exact reproduction of the object they 
represent, they are much more satisfactory evidence 
of the appearance of the thing represented than 
can be conveyed to the mind by any description 
given by a witness. We think, wherever it is im- 
portant that the locus in quo or any object be de- 
scribed to a jury, it is competent to introduce a 
photographic view. It appears to have met the ap- 
proval of courts in a number of cases. Locke v. 
Sioux City & P. R. Co., 46 Iowa, 109; Reddin v. 
Gates, 52 id. 210; German Theological School v. City 
of Dubuque, 17 N. W. Rep. 158; Udderzook’s case, 
76 Penn. St. 340; Ruloff v. People, 45 N. Y. 213; 
Marcy v. Barnes, 16 Gray, 162.” See note, 88 Am. 
Rep. 474. 


To say that a man is a hog is actionable per se. 
Solverson v. Peterson, Wisconsin Supreme Court, 
October, 1885, 25 N. W. Rep. 14. The court said: 
‘*TIs not this the most offensive kind of ridicule, 
and most intensely contemptuous, and does it not 
tend, and was it not intended, to bring the plaint- 
iff into ridicule and contempt, and to injure his 





standing and reputation as a citizen? How could a 
man be lower, meaner or more filthy than to have 
the character, habits and ways of a swine. Of 
course no one would understand that the defend- 
ant intended to charge the plaintiff with being 
veritably a hog. The plaintiff is compared with 
this low and filthy animal to indicate that he has 
fallen to the very lowest degree of human degrada- 
tion, morally, intellectually and physically. It was 
supposed that the prodigal had fallen to the very 
lowest condition when he became the associate of 
swine, and lived upon the same food.” ‘‘In com- 
paring the plaintiff's present character and condi- 
tion with that of a swine, the publication does not 
limit the imputation to any particular quality of 
that animal, and therefore the public may well un- 
derstand that it was intended to impute to him all 
of the offensive qualities of a hog, and certainly 
the article was not intended to give the plaintiff 
the credit of having any of the good qualities of 
that animal, if it has any.” ‘A precise precedent 
of this libel may not be found in the books, but it 
clearly falls within the rule of all cases in which 
the libel contained a gross imputation upon the 
character and conduct of the plaintiff, tending to 
bring him into ridicule and contempt, and the cita- 
tion of the thousands of quite similar cases is 
unnecessary.” 





In Blais v. Minneapolis, etc., R. Co., Minnesota 
Supreme Court, July, 1885, it was held that ordi- 
narily a railroad company is not required to remove 
the natural accumulations of ice and snow from 
cattle-guards. The court said: ‘‘A city is re- 
quired to exercise reasonable care to keep its 
streets and sidewalks in a safe condition. This 
duty of course devolves upon them in winter as 
well as summer, Yet in determining what consti- 
tutes such reasonable care, it has been held that it 
is not liable for an injury caused by a fall occa- 
sioned by a ridge of ice formed on the sidewalk by 
the tramping of snow, and freezing and melting 
until the surface becomes uneven. This was held 
upon the express ground that it would be a great 
hardship, and involve ruinous expense, if all the 
multitudinous ways subject to be affected by winter 
storms are to be constantly watched, and kept in 
thoroughly good condition. McKellar v. City of 
Detroit, 23 N. W. Rep. 621. As bearing upon the 
question of what reasonable diligence requires, we 
think the principle of the case cited is somewhat 
analogous to the one at bar. We are aware that in 
Dunnigan v. Railway Co., 18 Wis. 28 (the only case 
we have found in which this exact question has 
been passed upon), it was held, that to permit these 
cattle-pits to become choked with snow, so as to 
enable stock to pass over them, is a failure of statu- 
tory duty. But the question does not seem to have 
been very fully argued, there being other and more 
prominent questions in the case, and the court in 
their opinion dispose of the matter very summarily, 
and without much consideration. Our conclusion, 
after considerable reflection, is that the burden of 
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making these removals of snow is so disproportion- 
ate to any benefits to be derived from it, and the 
mischief liable to result from not doing it is so re- 
mote and inconsiderable as not to constitute the 
basis of so expensive and extensive a charge upon 
railroad companies, and that under ordinary circum- 
stances reasonable diligence does require them to 
do it. We say under ordinary circumstances, for 
the land or highway adjacent to a cattle-guard may, 
in exceptional or extraordinary cases, be so used, 
even in the winter, that ordinary care and prudence 
would require the removal of this ice and snow so 
as to prevent the passage of animals on the railroad 


track,” 
—_—_>___—_. 


THE LAW OF SIDEWALKS. 

IDEWALEKS exist everywhere, packed with moving 

humanity, covered with ever changing pictures, 
in the great city, grass grown and puddle abounding in 
the small village. 

Almost everybody abroad on business or pleasure is 
obliged to use them. They are supposed to be con- 
ducive to the convenience and safety of the public at 
large. For this object they exist and are maintained 
at public expense. Like every thing else in this 
errant sphere, they very often fail the ends of their 
existence, and instead of being a source of safety to 
the passer-by, they become too often pitfalls and traps 
for his damage in life or limb. 

The number of persons who sustain bodily injuries, 
and of those who meet their death through defects, 
incumbrances and obstacles, on sidewalks in large 
cities, is very large and constantly increasing. 

Therefore it is of considerable importance to the 
practitioner to know clearly the rights of passers-by, 
aud the duties of cities and town in relation to side- 
walks within their limits. 

A sidewalk is a part of the highway and every duty 
resting on a city or town in relation to the proper 
maintenance of a highway applies of course to the 
sidewalk. 

It may be stated as a general rule of law that munici- 
pal corporations are bound to maintain in a proper 
condition, to repair whenever necessery, and keep 
constantly safe and free from incumbrances the var- 
ious sidewalks under their coutrol. In New York this 
obligation is imposed by common law and the various 
municipal charters. The doctrine is laid down ina 
longline of cases, some of which are reported as fol- 
lows: 9N. Y. 163; 16 id. 158; id. 161; 18 id. 79; 37 id. 
568; 47 id. 639; 46 id. 194; 45 id. 129; 51 id. 506. 

Where there is an obligation, there isa right to de- 
mand its fulfillment or damages for an injury sus- 
tained. Consequently it isa general rule of law that 
municipal corporations are answerable in damages for 
all injuries occasioned by their negligence to keep in 
proper condition the sidewalks under their charge. 
McCarthy v. City of Syracuse, 46 N. Y.194, and cases 
cited. 

The ground of liability is negligence to fulfill a 
duty. Before the municipality can be called to ac- 
count in damages, it must be shown that some notice, 
actual or constructive, was had by the city or town, 
Actual knowledge of the improper state of the street 
is not required. 

In Weed v. Village of Ballston Spa, 76 N. Y. 3829, 
Andrews, J., says: ‘Actual notice to the municipal 
legislative body would often be impracticable and 
this is not required.’”’ Notice toan agent or servant 
of the municipality is notice to the municipality itself, 








as in Rehberg v. City of New York, 91 N. Y. 
notice to a policeman was held a sufficient notice. 

In Todd v. City of Troy, 61 N. Y. 506, Earl, J., says: 
“Tt is the duty of the municipal authorities to ex- 
ercise an active vigilance over the streets; to see that 
they are kept in areasonably safe condition for public 
travel. They cannot fold their arms and shut their 
eyes, and say they have no notice.’’? In the same de- 
cision the learned judge very succinctly points out 
what is necessary to charge them with notice: ‘‘After 
a street has been out of repair so that the defect has 
become known and notorious to those travelling the 
street, and there has been full opportunity for the 
municipality through its agents,charged with the duty, 
to learn of its existence and repair it, the law imputes 
to it notice and charges it with negligence.’’ Vide also 
Hume v. Mayor of New York, 47 N. Y. 639; Requa v. 
City of Rochester, 45 N. Y. 129. What length of time 
must elapse between the coming into existence of the 
defect and the happening of the accident, sufficient to 
charge the city with notice, has never been decided. 
The tenor of the cases on this point is, if there has 
been an opportunity to discover the defect, and the 
defect remains unremedied, negligence may be pre- 
sumed. 

The dangers which at times confront the user ifa 
sidewalk may arise from many causes. The obstacles 
orincumbrances may have been produced by third 
parties, orthey may be the natural consequences of 
the city’s negligence. In the latter case there can be 
no question as to who must bear the liability. In the 
former the law is that the city must keep its streets 
safe and no matter who causes the defect, once it has 
notice of the fact or is chargeable with constructive 
notice of it, it is bound to remedy it. Of course the 
wrong-doer is also liable and might be sued by the in- 
jured party. Such a case exists where an awning 
dangerously out of repairis allowed to overhang a 
sidewalk as in Hume v. Mayor, 74 N. Y. 264; or where 
a contractor makes an excavation and does not fence 
it in as in Brusso v. City of Buffalo, 90 N. Y. 679; ora 
nuisance is created on the highway, and the city 
neglects to remove it, as in Vogel v. Mayor of New 
York, 92 N. Y. 10; or an incumbrance placed by third 
parties is allowed to remain in the highway, as in 
Rehberg v. City of New York, 91 N. Y. 137. 

In aclimate like ours where for months ata time 
the streets are almost impassable and highly danger- 
ous to travellers through ice and snow thereon accu- 
mulated, this question of municipal liability for in- 
juries occasioned by icy sidewalks is more than in- 
teresting, it is of the highest importance. It may be 
stated as a general rule that where ice or snow, arising 
from natural causes, accumulates ona sidewalk, and 
remains there long enough to charge the municipality 
with notice, constructive or actual, the city or town, 
as the case may be,is answerable in damages for any in- 
juries sustained by their neglect to remove the ** ob- 
stacle ’’ or “‘incumbrance”’ from the sidewalk. Todd 
v. City of Troy, 61 N. Y. 506; Luther v. Worcester, 97 
Mass. 269; Baltimore v. Marriott, 9 Md. 160. 

This liability is imposed primarily on the author- 
ities having charge over the streets, and they cannot 
by any means divest themselves of it. A contract 
with third parties to repair the streets and put them 
in order, has been held not to excuse the city. One 
cannot delegate his duty. People v. City of Brooklyn, 
65 N. Y. 349; Blake v. St. Louis, 40 Mo. 569: Springfield 
v. Le Claire, 49 Til. 476. And a municipal ordinance 
imposing upon the abutting owner or tenant the duty 
of removing ice and snow, does not divest the city of 
any liability, or impose upon tbe abutting owner or 
tenant any resposibility other than to answer the 
penalty imposed by the ordinance. einhard v. City 
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of New York, 2 Daly, 243; Wallace v. New York, 2 Hilt. 
440; Clemence v. City of Auburn, 6 N. Y. Sup. Ct. 683. 
If however the negligence of the abutting tenant or 
owner is the real cause of the accumulation, as for in- 
stance, if he has allowed the sidewalk to be encum- 
bered by ice or snow falling from his overhanging 
roof, or formed by a defect in his leader or drain, he is 
also answerable in damages. Kirby v. Boylston Mar- 
ket Asso., 14 Gray, 249. 

It seems to be the law that in order to render a mu- 
nicipality liable for ice or snow on its sidewalks, it 
must be shown that the icy surface was uneven, 
rounded, and presenting irregularities of plane. 
Lumps, masses, and hillocks of ice or snow seem to be 
essential elements in the question of liability. Luther 
v. Worcester, 97 Mass. 269; Hutchins v. Boston, id. 272; 
McAuley vy. Boston, 113 id. 503. 

It seems to the writer that this doctrine is too nar- 
row and illiberal. Ice in smooth sheets is often more 
dangerous to life and limb than uneven surface. 
Whatever renders travel difficult and unsafe is 
surely an ‘‘obstacle’’ to the proper enjoyment of the 
right of passage. It requires no more diligence to be- 
come aware of the existence of smooth ice and no 
more trouble to cause its removal. The contention 
seems to be that our climate is so fickle and varying 
that it would be an extremely harsh rule to demand 
municipalities to be liable for what they cannot pre- 
vent, assuming that they cannot prevent the existence 
of smooth surfaces of ice, and supposing uneven sur- 
faces must in reality be due to defects in the side- 
walk itself. The answer to this is plain. Uneven sur- 
faces are very often not the results of defects in the 
sidewalk but arise from the travel over them. The 
ground of liability is negligence to fulfill a duty, and 
wherever it can be shown that the municipality has 
endeavored with all reasonable diligence to cause the 
removal of the ice or snow, no liability will arise. 
Municipalities can make ordinances and can enforce 
them, and as a general rule wherever ice or snow ac. 
cumulates on a sidewalk, it is solely because the mu- 
nicipality through its agents has neglected to see its 
laws obeyed. No court will ever hold them liable if 
they show they have tried to do their duty. 

In Baltimore v. Marriott, 9 Md. 160, the city was held 
liable for injuries resulting from a fall on a smooth 
surface of ice 

The ground of liability of the city or town is “ negli- 
gence,’ hence arises the question of ‘ contributory 
negligence.’’ As a broad fundamental rule, every 
passer-by on a public highway hasa right to presume 
that the highway is in a safe condition, and he is not 
obliged to be constantly on his guard. McGwire v. 
Spence, 91 N. Y. 303. 

In Davenport v. Ruckman, 37 N. Y. 568, Hunt, ©. J., 
says: “A person may walk or drivein the darkness 
of night, relying upon the belief that the corporation 
has performed its duty, and that the street or walk is 
in a safe condition.” In this case it was sought to 
charge plaintiff with contributory negligence in going 
out upon the street unaccompanied, she being infirm 
and of defective vision. ‘*The streets,’’ he said, 
** were for everybody.” 

In Todd vy. City of Troy, 61 N. Y. 506, it was sought to 
raise the presumption of contributory negligence, be- 
cause the plaintiff walked quickly over an icy surface 
and did not wear “rubbers.”” Held not contributory 
negligence. 

The plaintiff may see the defect, and if ordinary care 
be used to avoid it, no contributory negligence is to be 
presumed; it isa question forthe jury. Evans v. City 
of Utica, 69 N. Y. 166; Lyman v. Amherst, 107 Mass. 
339; Whittaker v. West Boylston, 97 id. 273. 

There is however a class of accidents to passers-by 
for which in many cases not the city but the abutting 








owner ortenant is liable at law. Such as accidents 
arising from travellers falling into unfenced area 
ways, and defectively constructed coal-holes. Coup- 
land v. Hardingham, 3 Camp. 898, repcrted also in J 
Thomp. Neg. 327; McGwire v. Spence, 91 N. Y. 303; 
Clifford v. Dam, 81 id. 52; Jrvine v. Wood, 51 id. 224. 
Also where injuries are occasioned by objects falling 
from overhanging roofs of neighboring buildings, or 
from the falling of insecure signs overhanging the side- 
walk. Mullen v. St. John, 57 N. Y. 567; Garland v. 
Towne, 55 N. H. 55. 

Overhanging signs and defective coal-holes are held 
to be nuisances per se, and those who profit by their 
use orcreate them are bound to exercise a constant 
supervision lest their invasion of the highway occasion 
injury. Clifford v. Dam, 81 N. Y. 52; Jhullen v. St. 
John, 57 id. 567; Salisbury v. Herchenroder, 106 Mass. 
458. 

People walking along the highway, carrying packages 
or twirling canes, or negligently handling their um- 
brellas must answer in damages for injuries caused by 
the neglect to respect the rights and safety of their 
fellow travellers. This liability rests on the general 
rule, ‘‘ sic utere tuo,” ete. 

While it has never been held that municipalities are 
bound to light their streets, they must however place 
lights around every dangerous excavation to warn the 
wayfarer. Storrs v. City of Utica, 17 N. Y. 104. 

The ground of municipal liability for sidewalk acci- 
dents arises in Massachusetts, Maine, Rhode Island and 
New Hampshire from statute. 

From the foregoing inquiry it may be deduced that 
travellers on public highways and sidewalks are care- 
fully protected by the law in the proper enjoyment of 


the means of travel. 
WILLIAM J. CARR. 


BROCKLYN, Nov., 1885. 


_—__>—__—_—— 


CONFLICT OF LAWS—WILL MADE IN ANOTHER 
SVTATE—JURISDICTION. 
NEW JERSEY COURT OF CHANCERY. 
Van GIESON v. BANTA.* 

The complainant claimed, that as a residuary legatee he 
was entitled toa part of a fund in defendants’ hands, 
under what the complainant insisted was a void bequest. 
Held, that as the testator was atthe time of his deatha 
non-resident (he lived in New York, where the will was 
proved), and his will had never been proved in this State, 
nor recorded here, as authorized by the statute, the com- 
plainant was not entitled to relief, although the bill states 
that the fund is under the control of the defendants, who 
reside in this State and are the executors of the surviving 
executor of the will by which the bequest was made. 


Bu for relief. On final hearing on bill, answer and 
replication. 

C. H. Voorhis, for complainant. 

A. Zabriskie, for defendants. 

THe CHANCELLOR. The bill is filed by the executor 
of Margaret Van Gieson, deceased, against the execu- 
tors of Abraham Westervelt,deceased, for a decree de- 
claring invalid a bequest of $500 in the will of Garret 
H. Van Wagoner, deceased, and ordering that one- 
third of the amount, with its accumulations, be paid 
tohim. By the bequest, the testator intended tu 
create a permanent fund, the interest whereof was to 
be expended in enclosing, keeping in repair and im- 
proving a designated public burying-ground in Bergen 
county. The complainant insists that the bequest is 


*S.C., 40 N. J. Eq. 14. 











426 


THE ALBANY LAW JOURNAL. 











not a valid charity, and therefore those who, under the 
will, are entitled to the residue of that part of the es- 
tate from which the bequest was taken, are entitled to 
the fund and its accumulations. By the will, the tes- 
tator, after directing sale of his real estate, and mak- 
ing disposition of one-half of the proceeds thereof, 
gave out of the other half of the proceeds, certain 
legacies, and made the bequest before mentioned, and 
then gave all the rest and residue of that half to three 
persons, of whom the complainant’s testatrix was one. 
The testator resided in the city of New York at the 
time of his death. His will was made and proved 
there. Only one of his executors, Abraham Wester- 
velt, provedit. Heand the other persons named as 
executors in it are dead. Mr. Westervelt died in this 
State, where he resided, and his will was proved here 
by the defendants and the late Abraham O. Zabriskie, 
his executors. The surviving executors have control 
of the fund in question. It is enough to say, to dis- 
pose of this case, that the complainant has established 
no title to relief. The will under which he claims has 
never been admitted to probate in this State, nor filed 
and recorded here under the provisions of the Orphans 
Court Act in reference to the filing and recording of 
foreign wills. Rey. 757. It cannot be received as evi- 
dence of any right of the complainant to the fund, or 
any part thereof, if the bequests which he seeks to at- 
tack were declared invalid. Tyler v. Bell, 2 My. & Cr. 
89; Bond v. Graham, 1 Hare, 482; Ryves v. Duke of 
Wellington, 9 Beav. 579; Armstrong v. Lear, 12 Wheat. 
169; Brown v. Brown, 4 Edw. Ch. 343; Campbell v. 
Sheldon, 13 Pick. 8. The validity of the bequest must 
be decided by the law of the State where the will was 
made and the testator was domiciled. Story Confl. 
Laws, § 479c. The fact that according to the billa 
part of the estate is under the control of the surviving 
executors of the executor of the will, and that they 
reside in this State, does not of itself give jurisdiction, 
It is claimed by the complainant that the fund ia ques- 
tion is part of the residue of the proceeds of the one- 
half of the testator’s real estate, from which it was 
taken, and that he is therefore under the will, en- 
titled to one-third of the fund. He claims directly 
under the will, and that in the administration of the 
assets under it, he is entitled to the money which he 
seeks to obtain by this suit. The bill will be dismissed, 
with costs. 


Note.—In McNamara v. Dwyer, 7 Paige, 259, juris- 
diction was sustained over a resident of Louisiana,who 
was temporarily in New York on his way to Ireland, 
as the administrator of an intestate who died in Ire- 
land, on the application of the next of kin, residing in 
New York, the bill alleging that the defendant had 
been appointed administrator in Ireland, had collected 
the assets of the estate, brought them to this country 
aud squandered them here. See Allsup v. Allsup, 10 
Yerg. 283; Dillard v. Harris, 2 Tenn. Ch. 196; but see 
Mellus v. Thompson, 1 Cliff. 125; Dawes v. Boylston, 9 
Mass. 337; Brownlee v. Lockwood, 5 C. E. Gr. 239; 
Sparks v. White, 7 Humph. 86; Brown v. Brown, 1 
Barb. Ch. 189; Alger v. Alger, 31 Hun, 471. 

In Caldwell v. Maxwell, 2 Tenn. 102, an executrix of 
of a testator, who was domiciled and died in Virginia, 
removed to Tennessee with the effects of the estate, 
and was held liable to be called to account in the lat- 
ter State by the legatees, residents also of Tennes- 
see. 
In Graveley v.Graveley, 20 S. C. 93, an executrix, resi- 
dent in England, of atestator who had died there, 
proved the will both in England and in South Carolina. 
Whether acestui que trust could maintain a suit 
against him in South Carolina, for misconduct in re- 
gard to the investment of the trust fundin England, 
was held to depend on whether (supposing the testa- 





tor to have been domiciled in England) there were 
assets in South Carolina when the suit was brought. 

In Campbell v. Tousey, 7 Cow. 64, a non-resident ex- 
ecntor was held liable at law in New York, as an ex- 
ecutor de son tort, for assets collected in New York; 
see Vermilya v. Beatty, 6 Barb. 429; Metcalf v. Clark, 
41 id. 45; Marcy v. Marcy, 32 Conn. 308. 

In Zunstall v. Pollard, 11 Leigh, 1, an executor who 
had taken probate of his testator’s will and letters 
testamentary in England, and collected the assets and 
brought them into Virginia, but never qualified as ex- 
ecutorin Virginia, was held liable to be sued by the 
legatee, in the court of chancery of Virginia, for an 
accountof his administration and for the unpaid 
legacies; see Dickinson v. Hoomes, 8 Gratt. 414; Col- 
bert v. Daniel, 32 Ala. 314; Montalvan v. Clover, 32 
Barb. 190. 

In Olney v. Angell, 6 R. I. 198, the legatees of a will 
made in Wisconsin, by atestatrix domiciled there, 
were held capable of maintaining a suit in Rhode 
Island, against an administrator of the testatrix, ap- 
pointed in Rhode Island, for an account of the assets 
which which had come into defendant's hands in 
Rhode Island, and for the amount of their legacies; see 
Tourton v. Flower, 3 P. Wms, 369. 

In Brown v. Knapp, 17 Hun, 160; 79 N. Y. 136, a tes- 
tator, domiciled in Connecticut, gave a legacy to his 
infant grandson living in New York, payable when he 
should attain twenty-one years of age, and appointed 
an executor, also living in New York. The executor 
passed his final account in Connecticut. Held, that 
the grandson could maintain a suit against the ex- 
ecutor in New York, to recover interest on his legacy 
during his minority (because the testator stood 
toward him in loco parentis), and that the rate of in- 
terest fixed by law in Connecticut should govern. 

In Price v. Brown, 60 How. Pr. 511, a surviving ex- 
ecutor and trustee alleged, in a suit in equity, that his 
coexecutor had received all the funds of the estate, 
most of which was situated in New York, where their 
testator was domiciled, and where his will was proved 
and his executors qualified; that such coexecutor had 
mismanaged and squandered the estate; that plaintiff 
is a legatee of the estate, as well as executor; that his 
coexecutor was aresident of New Jersey at the time 
of his death, and that the defendant is his executor, 
and proved the coexecutor’s willin New Jersey, and 
also resides there. Held, that the defendant could be 
called to account for the acts of his testator (com- 
plainant’s coexecutor), in the courts of New York. 

In Davis v. Morris, 76 Va. 21, a citizen of Mississippi, 
by will, appointed a citizen of Virginia trustee of a 
legacy for his daughter and her children. The daugh- 
ter and her only child, after testator’s death, became 
residents of Virginia. Held, that the child after her 
mother’s death, could maintain a suit in Virginia 
against the executors of the trustee for his alleged 
breach of trust committed in reference to testator’s 
estate in Mississippi, although it appeared that there 
was then pending in Misssissippi a suit by another 
legatee against the same defendants, to recover 
another legacy, and that defendant was alsoa party 
thereto. 

In Palmer v. Phoenix Ins. Co., 84 N. Y. 63, an execu- 
tor, residing in New York, of a testator domiciled in 
Connecticut, having proved the will in both States, 
was held capable of bringing an action in New York 
against a Connecticut insurance company, on a policy 
issued by the defendants on his testator’s life. 

In Moore v. Lewis, 21 Ala. 580, the administrator of 
alegatee filed a bill in Alabama to recovera legacy 
given to his intestate by a will proved in Cuba, and 
relief was denied; see Jemison v. Smith, 37 Ala. 185. 

In Campbell v. Wallace, 10 Gray, 162, a cestui que 
trust claimed under a will duly probated in England, 
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but not in Massachusetts, nor was a copy thereof filed 
there. Held, that the court had no jurisdiction, 
although the defendant, the trustee, seems from 
the report of the case, to have been a resident of Bos- 
ton. 

In Porter v. Trall, 3 Stew. Eq. 106, a non-resident 
testator held a mortgage on lands in New Jersey. 
Held, that his executors could not, on merely filing an 
exemplified copy,of the will in the county where the 
mortgaged premises were situated, foreclose the mort- 
gage, their capacity being objected to by answer; but 
see Doolittle v. Lewis, 7 Johns. Ch. 45; Averill v. Tay- 
lor, 5 How. Pr. 476; Hayes v. Frey, 54 Wis. 503; Eells 
v. Holder, 2 McCrary, 622. 

In Sneed v. Ewing, 5 J. J. Marsh, 460, a will proved 
in Indiana and unrecorded in Kentucky, was held in- 
admissible as evidence of a devise of lands lying in 
Kentucky in a suit in the latter State; see Bromley v. 
Miller, 2'T. & C. (N. Y.) 675; Hood v. Mathers, 2 A. K. 
Marsh. 553; /ves v. Allyn, 12 Vt. 589; Wilson v. Tappan, 
6 Ohio, 80 (172); Budd vy. Brooke, 3 Gill, 201; Ward v. 
Hearne, Busbee, 184. 

In Paschal vy. Acklin, 27 Tex. 173, a will was pro- 
bated in Tennessee, on proof which would authorize 
its probate in Texas, but a certified copy of the will 
and of its probate was deemed inadmissible evidence 
of a devise of lands in Texas. 

In Scruggs v. Driver, 31 Ala. 274, a testator residing 
in Tennessee gave to his wife certain bequests in lieu 
of her dower. She dissented, and before her dower 
and distributive share of the estate had been allotted 
to her, the executors made a contract with heragent 
to purchase her interest in the estate. Atthe time the 
contract was made the widow was dead, but this fact 
was not known to the executors nor to heragent. On 
a bill filed by the executors in Alabama against her 
executor to cancel their contract, on the ground of 
mistake. Held, that a cross-bill to compel the plain- 
tiffs to account for her share of the estate, would not 
be entertained, there appearing to be no danger of loss 
if defendant should be remitted to Tennessee for its 
recovery, and it also appearing that there were no as- 
sets of the estate in Alabama; see Coley’s Estate, 14 
Abb. Pr. 461. 

In Woodruff v. Young, 43 Mich. 548, complainant 
filed a bill in equity, alleging that her father had died 
in New York, leaving a will, which was duly probated 
there, whereby he gave one-third of his estate to her 
mother and the remaining two-thirds to herself, her 
brother and sister equally, and appointed her mother 
executrix; that her mother duly qualified and admin- 
istered on the estate in New York, and is still the ex- 
ecutrix thereof; that afterward complainant removed 
to Michigan; that the estate is not yet settled; that no 
accounting has been had with her, nor her share paid; 
and that one of the defendants, her sister’s husband, 
is fraudulently appropriating the estate to his own 
use, and denies complainant’s claim to any part 
thereof. Held that the courts of Michigan had no ju- 
risdiction over the matter. 

In Stamps v. Moore, 2 Jones (N. C.), 80, one domi- 
ciled in Virginia made a will appointing an executor, 
who also resided there, and who proved the will there, 
and undertook its execution. By the will certain 
slaves in North Carolina were bequeathed to the 
plaintiff. Held, that he could not maintain detinue 
for them, because the executor could not ‘‘ assent ”’ to 
the legacy of the slaves without making probate of the 
wil: aud taking out letters testamentary in North 
Carolina; see Alfonso’s Appeal, 70 Penn. St. 347. 

In Hedenberg v. Hedenberg, 46 Conn. 30, it was held 
that where an executor of a testator domiciled in New 
York, who was himself domiciled there at the time of 
his testator’s death, afterward moved into the State of 
Connecticut to reside, aud brought with him property 





of his testator, he could not be held liable in the latter 
State, to a creditor of his testator to the extent of the 
property brought there. 

In Jenkins v. Lester, 131 Mass. 355, a trust fund was 
created under the will of a New York testator for the 
benefit of his daughter Caroline, and his wife was 
made trustee. She proved the will in New York and 
accepted the trust. Complainant, as wellas Caroline 
and her husband, resided im Maryland, and the trustee 
in Massachusetts. Complainant claiming to be a cred- 
itor of Caroline, sought relief against her and her 
trustee in a Massachusetts court, and to obtain pay- 
ment of his debt from the trust fund. The trustee had 
never accounted in New York. Held, that the cred- 
itor could not obtain the relief sought, because Caro- 
line herself could not have enforced the trust in Mass- 
achusetts; see also Leland v. Smith, 131 Mass. 358, note; 
Emery v. Butchelder, 182 id. 452. 

In Field v. Gibson, 20 Hun, 274, an executrix ap- 
pointed in New Jersey, who had taken possession of 
premises rented by plaintiff to her testator, was held 
not liable to be sued at law for the rent thereof. Query, 
whether she would have been liable in eauity for an 
accounting; see Alchison v. Lindsay, 6 B. Mon. 86; 
Patterson v. Pagan, 18 8. C. 584. 

In Webb’s case, 11 Hun. 124, plaintiff began an action 
at law against B. for breach of covenant against en- 
cumbrances in adeed made by B. to plaintiff. Pend- 
ing the action, B., a resident of New Jersey, died and 
letters testamentary on his will were granted to his 
three sons in New Jersey. Held, that the action 
could not be revived against them by service on one of 
them in New York. 

In Mahnken’s case, 9 Stew. Eq. 518, four minor chil- 
dren, domiciled in Germany, where their mother also 
resided at her death, and where their guardian had 
been appointed, petitioned the court in this State for 
an order requiring their father’s executors, who were 
residents of New Jersey, to pay to them or their 
guardian, the moneys due their mother from their 
father’s estate. Their mother was alleged to have be- 
queathed to them all her property, but her will had 
not been proved here, nor avy administration on her 
estate granted. Held, that the executors objecting, 
they could not be ordered to pay overthe money, 
either to the children orto their guardian, although 
they admitted that they held for the mother’s estate 
the amount claimed by the children; and that they 
would be required to pay it only toa legal representa- 
tive of the mother here. 

Tn Musselman’s Appeal, 101 Penn. St. 165, a testator 
residing in North Carolina appointed his brother, re- 
siding in Pennsylvania, his executor and trustee. The 
executor qualified in North Carolina in 1852, and filed 
an inventory, but never filed an account there. In 
1874he died, and M. was appointed administrator de 
bonis non cum testamento annexo of the testator. Held, 
that the executor and children of one of the cestuis 
que trustent could not sustain a suit in Pennsylvania 
te recover such sums as should be found to be due 
them under the will; see Van Dyke’s Appeal, 31 Leg. 
Int. 69; S. C., Van Dyke v. Van Dyke. 9 Stew. Eq. 521; 
11 id. 280. 

It bas been held that a non-resident plaintiff could 
not maintain a suit in another State, against executors 
appointed ina third State, Magraw v. Jrwin, 87 Penn. 
St. 189; but in Slatter v. Carroll, 2 Sandf. Ch. 573, a 
Maryland creditor of « testator who also lived in 
Maryland, was held capable of suing, in New York, the 
trustee who lived in New York, for the proceeds of 
lands lying in New York and devised to the trustee. 

In Naylor v. Moody, 2 Biackf. 247; 3 id. 91, filing in 
Indiana letters testamentary granted to plaintiffs in 
Kentucky, was held insufficient to authorize plaintiffs 
to maintain a scire faciasto revivea judgment ob- 
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tained by their testator against the defendant—the 
letters should have been also recorded; see Suyre v. 
Helme, 61 Penn. St. 299. 

To maintain asuit in another State, an executor 
must allege the probate of the will in his bill, Pelle- 
treau v. Rathbone, Sax. 331; Pitts v. Melser, 72 Ind. 469; 
Kerr v. Moon, 9 Wheat. 565; Noonan v. Bradley, 9 
Wall. 394; see Beckham v. Wittkowski, 64 N. C. 464; 
Berney v. Drexel, 12 Fed. Rep. 393; and if alleged, pro- 
bate may be taken out at any time before the hearing, 
Osgood v. Franklin, 2 Johus. Ch. 1; 14 Johns. 527; Smith 
v. Peckham, 39 Wis. 414. 

But where the complainant claims as heir that the 
willis void, and sets it out in his bill, the defendant as 
executor, need not allege or produce its probate, Zarver 
v. Tarver, 9 Pet. 174. 

What is a sufficient certification of domiciliary pro- 
bate to authorize probate of a foreign will, or its ad- 
mittance as evidence in another State, Chrisman v. 
Gregory, 4 B. Mon. 478; Melvin v. Lyons, 10 Sm. & 
Marsh. 78; Applegate v. Smith, 31 Mo. 166; Zownsend v. 
Moore, 8 Jones (N. C.), 147; sham v. Gibbons, 1 Bradf. 
69; Donegan v. Taylor,6 Humph. 501; Slaughter v. 
Cunningham, 24 Ala. 260; Turner v. Linam, 55 Ga. 253; 
Lancaster v. MeBryde, 5 Ivred. 421; Otto v. Doty, 61 
Iowa, 23; Carpenter v. Denoon, 29 Ohio St. 379; Brad- 
street v. Kinsella, 76 Mo. 63; Townsend v. Downer, 32 
Vt. 183. 

In Gray v. Ryle, 18 Jones & S. (N. Y.) 198, plaintiff 
sued defendant, as executrix, to recover money al- 
leged to be due him on a contract with her testator. 
The defendant, who had been appointed in New Jer- 
sey, did not demur, but appeared and answered on 
the merits. At the trial she moved to dismiss the 
complaint for want of jurisdiction. Held, that it 
must be dismissed because plaintiff had not averred 
that defendant had brought into New York assets 
of the estate, and as this concerned the power of the 
court, it was not waived by defendant’s appearance 
and answer. 

See further 9 Am. Law Reg. 577, 641; Stirling-Max- 
well v. Cartwright, L. R. (9 Ch. Div.) 173 (11 Ch. Div.), 
522; 26 Moak Eng. 10, 14, notes. 

It has been held that a guardian may sue or be sued 


anywhere. Morrison's case, 1H. Bl. 665; Fedan v. 
Robb, 8 Ohio, 227; Moore v. Hood,9 Rich. Eq. 311; 


Beeler v. Dunn, 3 Head, 87; Rinker v. Streit, 33 Gratt. 
663; Hickman v. Dudiey,2 Lea, 375; but see Morrell v. 
Dickey, 1 Johns. Ch. 153; Curtis v. Smith, 6 Blatch. 
537; Leonard v. Putnam, 51 N. H. 247; Zodd v. Rhoads, 
37 Penn. St. 60; West v. Gunther, 3 Dem. (N. Y.) 386; 
Vincent v. Starks, 45 Wis. 458; Trimble v. Dzieduzyiki, 
57 How. Pr. 208.—J. H. Srewart. 


WILL— CONTINGENT REMAINDER — “DYING 
WITHOUT ISSUE.” 


NEW YORK COURT OF APPEALS, OCTOBER 6, 1885, 
NELLIS v. NELLIS 

Testator by will gave a farm to his grandsons, George and 
Henry, “jointly and in equal portions,” subject to the 
provisions hereinafter made and the bequests. He then 
gave certain legacies, charging them upon the devisees. 
By a subsequent clause he provided: ‘* My will expressly 
is, and solI devise and bequeath, that in case my said 
grandsons, Henry H. and George H , shall die without 
lawful issue, their share and portion of my said estate 
herein in this will given to them, shall go to and be the 
property and estate of my grandchildren, the children of 
my son Henry G., in equal proportions. My will is that in 
case both of said grandsons shall die, then his portion shall 
go as in this section first stated. And my will is, and so 





I do devise, that in case either of said grandsons shall die 
without lawful issue, the survivor shall take the share and 
portion of the one dying, subject to the legacies and be- 
quests and charges upon him and to the estate devised to 
him.” Held, that George and Henry took a contingent 
estate in fee, liable to be reduced to a life estate whenever 
the contingency named in the will should happen, and 
that thereupon the devise to the grandchildren named in 
the will, which is to take effect upon the happening of 
the contingency mentioned, is valid as a contingent limit- 
ation upon afee. Buel v. Southwick, 70N. Y. 581, fol- 
lowed; Livingston v. Greene, 52 id. 118; Embury vy. Shel- 
don, 68 id. 227; Kelly v. Kelly, 5 Lans. 443; 61N. Y. 47, 
distinguished. 
| peer Lfrom a judgment of the General Term of 
the Supreme Court, Third Department, in an ac- 
tion for partition dismissing complaint because cer- 
tain children of the respondent were necessary par- 
ties. The opinion states the facts. 


Nathaniel C. Moak, for plaintiff, appellant. 


James E. Dewey, for defeudant, respondent. 


MILLER, J. The question to be determined in this 
action depends upon the construction to be placed 
upon certain provisions in the last will and testament 
of George H. Nellis, deceased, under which both the 
plaintiff and the defendant derive title. 

The testator by his will gave to his two grandsons, 
Henry H. Nellis and George H. Nellis, plaintiff and 
defendant herein, the real estate described in the com- 
plaint as hereinafter stated. The third clause of the 
will provides as follows: “T will and devise to my 
grandsons Henry H. Nellis and George H. Nellis, the 
sous of my son, Henry G. Nellis, jointly and in equal 
proportions, my homestead farm upon which I now 
live, which I received from my father, together with 
the farm I purchased of Frederick Young, com- 


monly called the Frederick Young farm, both 
farms lying mostly in the town of Minden 
and within the county of Montgomery, being 


about two hundred acres of land, subject to the pro- 
visions hereinafter made and the bequests.’’ The tes- 
tator also bequeathed to these same grandsons all the 
personal property of which he might die seised, except 
as thereafter mentioned, in equal proportions. He 
also devised and bequeathed, by the fifth clause of his 
will, to his son, Henry G. Nellis, and his wife the right 
and privilege to the occupancy of the west portion of 
the dwelling-house in common with his grandsons, the 
parties hereto, and provided that the former should 
be clothed and maintained during their natural lives 
and furnished with medical aid, care and attendance 
in sickness and old age at the expense of said two 
grandsons equally, and then provided as follows: “All 
of which I order in consideration of the devises and 
bequests to them hereinbefore made, and all which 
maintenance and support I make a charge upon my 
said real estate.”’ 

He also declared in the same clause that three 
daughters of his son Henry G. should live upon the 
homestead with their parents, and be supported in the 
same manner while they remained in the family, and 
to have the exclusive right to have a certain desig- 
nated room in thehouse. He also gave to each of said 
granddaughters a cow, to be furnished them by his 
grandsons, Henry H. and George H., and to his grand- 
son, John V. C. Nellis, $200, and his five granddaugh- 
ters, children of his son Henry G., $100 each, to be 
paid within five years after his decease by his said 
grandsons, Henry H. and George H., and to be made 
a charge upon his real estate therein devised. The 
eighth clause of the will provides as follows: ** My will 
expressly is, and so I devise and bequeath, that in case 
my said grandsons, Henry H. and George H., shall die 
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without lawfulissue, their share and portion of my 
said estate herein in this will given to them shall go to 
and be the property and estate of my grandchildren, 
the children of my son Henry G., in equal proportions. 
My will is that is case both grandsons shall die, then 
his portion shall go as in this section first stated. And 
my will is, and so I do devise, that in case either of said 
grandsons shall die without lawful issue, the survivor 
shall take the share and portion of the one dying, sub- 
ject to the legacies and bequests and charges upon him 
and to the estate devised to him.’’ Subsequently, by a 
codicil to his will, the testator bequeaths to Catha- 
rine, wife of his son Henry G. $200, to be paid out of 
histestate by his said grandsons Henry H. and George 
H., equally, and makes it a charge on his real estate. 

It will be seen from a perusal of the provisions of the 
will cited that the testator imposed upon the estate 
devised to his two grandsons Henry H. and George H., 
various conditions and the payment of several lega- 
cies which were made a charge upon the same, and 
that the grandsons took the estate subject to these 
burdens. 

The question to be decided is whether the devise of 
the real estate to his two grandsons was a devise in fee 
subject to the conditions and legacies contained in the 
will, or whether it contained acontingent estate in fee, 
liable to be reduced to alife estate as toeach of them 
in case he should die without lawful issue, the survi- 
vor to take the whole upon the same condition, and 
liable to be reduced in the same manner. 

By the Revised Statutes (1 R. S. 722, § 3) estates tail 
were abolished and declared to be thereafter a fee- 
simple, and unless a valid remainder was limited 
thereon, became a fee-simple absolute. Where a re- 
mainder was limited by an estate in fee-tail the stat- 
ute declared that it should be valid as a contingent 
limitation upon a fee and vest upon the death of the 
first taker without issue. 1R.S., §4. 

Under these provisions, unless an estate in fee wag 
created by the will, the devise in question, which de- 
pended upon certain contingencies and conditions, 
contained a contingent limitation. 

The third clause of the testator’s will devised the 
real estate therein mentioned subject to the provis- 
ions subsequently made. These provisions embraced 
the legacies afterward bequeathed and various other 
burdens upon the real estate which were imposed as a 
condition of the devise to the two grandsons of the 
testator named in the will and the codicil as hereinbe- 
fore stated. The said devise was not absolute on its 
face, but was specially qualified by the eighth clause 
of the will, which is madea condition and an integral 
part of the devise. Its effect was dependent upon 
and limited by the terms imposed by the last clause 
mentioned, which must be regarded and considered in 
connection with the third clause. The two must be 
taken togetber as constituting a single disposition of 
the testator’s estate under the devise in question. 
Being thus considered, it would seem to be quite evi- 
dent that the testator did not intend that either of the 
devisees should become vested with the estate in fee 
under the devise in case the other should die without 
lawful issue. Heexpressly provided that if both of 
them should die without lawful issue, the estate de- 
vised should go to his grandsons, the children of his 
son Henry G., in equal proportions. If one should die 
without lawful issue then his portion was to go to the 
survivor, and if the survivor died in like circum- 
stances, then his portion, which included the share of 
both, would pass to his said grandsons. Such was the 
plain intent of the testator. If either of the devisees 


died leaving issue such issue took his share; if with- 
out issue, it passed to the survivor, who took the 
whole; and upon his death it went to his heirs, if any; 





if not, to the grandchildren referred toin the eighth 
clause of the will. 

It thus follows that Henry H. and George H., named 
in the devise, took acontingent estate in fee, which 
was liable to be reduced to a life estate whenever tbe 
contingency named in the will should happen, and that 
thereupon the devise to the grandchildren named in 
the will, which is to take effect upon the happening of 
the contingency mentioned, is valid as a contingent 
limitation upon a fee. 

According to a well-settled rule the will speaks from 
the time of the death of the testator, and it is evident, 
we think, that it was not the intention of the testator 
that the provision in the eighth clause as to Henry H. 
and George H. dying without lawful issue referred to 
either or both of them dying prior to his decease, but 
it related to their death, which might occur after the 
testator’s. He tntended by his will to say that if their 
death occurred as provided, after his decease, the 
estate devised to said two grandchildren should be- 
come the property of the other grandchildren named 
in the eighth clause. 

The case of Buel v. Southwick, 70 N. Y. 581, is di- 
rectly in point, and disposes, we think, of the question 
considered. The testator in that case, by his will, de- 
vised certain real estate to each of his three children 
respectively ‘“‘and his, her or their direct lineal de- 
scendants, should he, she or they have any, in fee-sim- 
ple absolutely,” subject to the conditions and contin- 
gencies that “in the eventthat either * * * shall 
die, leaving no children or descendants of any chil- 
dren, then and in such case’’ the devise to the one so 
dying to go ‘‘ to the children of the survivors or survi- 
vor * * * equally, share and share alike, the lineal 
descendants, if any, of such of my said three children 

* * * as may then be deceased, to be entitled to 
the same share which the child or children so deceased 
would have been entitled to if living.”” The testator 
died, leaving the three said children him surviving. C., 
one of the children, thereafter died without having a 
child born to him. He/d, that the death referred to 
was not a death during the life-time of the testatrix; 
that the devise to C. gave him a contingent estate in 
fee, subject to be, and which was, reduced to a life es- 
tate by his death without children, or the descendants 
of any children. 

It is apparent that no distinction exists between the 
case cited and the one at bar, which authorizes a dis- 
regard of the rule laid down. It is not clear in the 
case cited that the will showed any more distinctly 
than in the present case, an intention to refer toa 
death after the decase of the testator. Itis true that 
here the devise to Henry H. and George H. was charge- 
able with legacies and other burdens, but that fact 
does not alter the application of the rule where express 
provision is made that the devise shall depend upon a 
subsequent provision in the will. In the latter case 
such provision is controlling, and the devisee takes 
subject to all the conditions which are provided for. 
Nor does it alter the case because the devise is not to 
the lineal descendants, should they have any in fee- 
simple absolute, as was the fact in the case cited. The 
designation of the grandchildren as such, upon the de- 
cease of the first two devisees, was quite as specific as 
if lineal descendants had been referred to, and it was 
sufficient that the devisees intended were directly 
pointed out. The intention here is quite as manifest 
as in Buel v. Southwick, supra, as to who should take 
upon the happening of the contingency named. The 
use of the words ** provisions and bequests” instead of 
the words ‘‘condition and contingency ” makes no such 
distinction between the two cases as authorizes a hold- 
ing that they are not analogous. 

The language is clearly comprehensive in both cases, 
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and the former includes the condition and contin- 
gency referred to iu the latter. See also Sherman v. 
Sherman, 3 Barb. 385; Dumond vy. Stringham, 26 id. 
105. The authorities in refereuce to the construction 
of devises which are subject to contingencies and con- 
ditions embracing the same general characteristics as 
the ones contained in the testator's will uniformly 
hold that the death referred to is a dying without issue 
whenever it shall happen. 

Numerous cases are cited by the appellant’s counsel 
to sustain a position adverse to the views already ex- 
pressed, but they are all clearly distinguishable from 
the case at bar, asis manifest by an examination of 
the same. It will be well to refer to some of the lead- 
ing decisions which are relied upon. 

In Livingston v. Greene, 52 N. Y. 118, the devise in 
the will which was the subject of discussion was not 
made subject to any provision or any condition con- 
tained in the same, and hence the case is not analo- 
gous. The devise was to testator’s wife for life, then to 
his children, and should any of them die leaving law- 
ful heirs, they to take the parent’s portion. It was de- 
cided there was no occasion'to apply the rule laid down 
in Moore v. Lyons, 25 Wend. 119. Embury v. Sheldon, 
68 N. Y. 227, was similar in its features to the case last 
cited, and the question involved was as to the inten- 
tion of the testator under all the circumstances pre- 
sented. Both these cases are citeidl in Buel v. South- 
wick, supra, and referred to as not being in point. 
They therefore have no application to the case at bar, 

In Kelly v. Kelly, 5 Lans. 443; affirmed, 61 N. Y. 47, 
the devise was not subject to any contingency, and the 
question there was also as to the intention of the tes- 
tator in view of a peculiar state of facts, which are 
not in any way analogous to the present case. Some 
other cases are cited, but none of them present the 
features which distinctly mark the case under consid- 
eration. 

In view of the decisions of this court already cited, 
the question we have discussed must be considered as 
distinctly settled aud disposed of adversely to the ap- 
pellant’s contention. 

The appellant’s counsel claims that the devise, hav- 
ing imposed upon the devisees, and they having ac- 
cepted therewith a personal liability to pay such lega- 
cies, and having paid them, in consequence of their 
doing so they took a fee in the land devised, even 
though they would otherwise have taken only a life 
estate, and cites numerous authorities to sustain this 
position. The cases referred to have no application 
when the language devising the estate is explicit and 
without ambiguity. Where the will gives one estate 
less than a fee, it is a good consideration for charging 
the devisee personally with the payment of the lega- 
cies if he accepts the devise. Such payment however 
will not enlarge the estate when it is apparent that 
there was no intention to devise such estate. 

In Mesick v. New, 7 N. Y. 163, it was held that in 
order to enlarge a devise without words of inheritance 
into a fee by application by a legacy charged upon the 
devise, it was necessary thatthe payment of the leg- 
acy should be imposed upon the devisee as a personal 
duty in respect to the dev‘se, and the devisee took an 
estate for life only. 

In the case cited the will went into effect in 1802, and 
devised the lands without words of inheritance, and 
legacies were given, to be paid out of the real estate. 
The correct rule was laid down in the opinion by Rug- 
gles, C. J., whore it issaid: ** Wherea direction to pay 
@ gross sum is imposed on a devisee to whom land is 
devised indefinitely without words of inheritance, he 
takes a fee, because unless the devisee were to takea 
fee, he might in the event be a loser by the devise, 
since he may die before he has reimbursed himself the 
amount of the charge. But where the charge is upon 


the land simply, it does not enlarge the devisee’s estate, 
In such case the incumbrance attaches into whatsoever 
hands the lands may fall, and no ground exists for en- 
larging the estate. A charge in the land,as distin- 
guished from acharge on the person, Would not enti- 
tle the devisee toa fee. So if a charge of a sum of 
money be in a distinct clause, without any direction, 
express or by coustruction, that the devisee is to be 
personally liable to pay the charge, a gift of the fee 
will not be implied.” This case is strikingly analogous 
to the one at bar, and in both cases the charge is upon 
the land, and therefore the estate did not become en- 
larged by implication so as to create afee. In the case 
considered there being no direction, express or im- 
plied, that the devisee is to pay the legacies personally, 
no gift of the fee is to be implied. 

There is nothing in the language employed in the 
will from which it can fairly be claimed that the tes- 
tator intended the legacies bequeathed should be a 
personal charge, and that a fee should pass by reason 
of a liability to pay the same. The rule claimed has 
never been held to be applicable to cases where the 
words of limitation of an estate are clear and specific, 
and where the intention of the testator is manifest, as 
is the case here, but only resorted to to aid in the dis- 
covery of the intention of the testator. This is appar- 
ent from an examination of the cases which are relied 
upon by the appellant’s counsel. 

We think there was no unlawful suspension of the 
power of alienation by the devise in question. By the 
testator’s death a contingent estate in fee vested in 
Henry H. and George H., which was liable to be re- 
duced to alife estate, but at the same time the contin- 
gent interests of the other grandchildren living at the 
time, and to whom, upon the happening of the contin- 
gency, was devised, the ultimate fee also became 
vested in them. At the instant of the testator’s death 
these grandchildren became vested, under the will, 
with a right to the estate upon the happening of the 
contingency stated. They could unite with the first 
takers at the time of the testator’s death in conveying 
an absolute fee in the estate devised. The devise in 
question would not, we think, let in after-born chil- 
dren of the testator’s son Henry G., and only those in 
being at the time of the testator’s death were entitled 
to take. 

Theclaim that the devisees took a fee because the at- 
tempted gift over was an executory devise is suffi- 
ciently answered by the discussion already had. 

It also follows that the parties named in the answer 
are necessary parties to the action, and a complete de- 
termination of the controversy cannot be had without 
these parties being brought into court. Code Civ. Pro., 
§ 1538; Jordan v. Poillon, 77 N. Y. 518. 

The judgment should be affirmed. 

All concur, except Andrews, J., not voting. 








TRUST--ESTATE FOR LIFE—INCOME—LIFE TEN- 
ANT--CORPUS OF ESTATE. 


MARYLAND COURT OF APPEALS, MARCH Il, 1883. 


Hereue v. Lirria.* 

A testator devised the residue of his estate to his wife in trust 
for herself for life, with remainder over. Just before his 
death he entered into a copartnership which was to con- 
tinue for three years, and even in the event of his death to 
be carried on until the end of that period. Held, that the 
profits derived from the testator’s share in the partnership 
belonged to the life-tenant as income, and did not consti- 
tute a part of the corpus of the testator’s estate. 


PPEAL from the Circuit Court of Baltimore county 
in equity. 








*S.C., 63 Md. 391. 
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The bill in this case was filed by Mary Clare Ross 
Littig and her husband, to obtain an accounting be- 
tween all the parties, inter sese, as to the estate of 
Charles H. Ross, who died in January, 1861, leaving a 
widow and six children. Four of them only survive. 
The case is further stated in the opinion of the court. 
The Circuit Court (Fowler, J.) decreed that the 
trusts of the will of Charles H. Ross, deceased, should 
be proceeded with under the jurisdiction and super- 
vision of the court, and to that end appointed John R. 
Ross trustee to take charge of the trust estate, and to 
administer the same under the directions of the court, 
and referred the cause to the auditor, that the parties 
might account with each other of and concerning the 
matters in the proceedings mentioned. From this de- 
cree Mrs. Heighe and her husband appealed. 


W. C. Schley and Bernard Carter, for appellants 
Nevett Steele, for appellee, John R. Ross. 
S. Teackle Wallis, for the appellees, Littig and wife. 


YeEsLorT, J. From the bill of complaint andj{the proof 
embodied in the record it appears that Charles H. Ross 
departed this life on the 20th day of January, 1861. 
Prior to his decease, and on the 2lst day of November, 
1860, his last will and testament was executed, to which 
was subsequently added a codicil on the 29th day of 
December, in the same year. By the terms of these 
testamentary dispositions of his property, after mak- 
ing provisions for the payment of debts and some 
small legacies, he gave all the rest and residue of his 
estate to his wife and her successors, in trust for her 
sole and separate use and benefit during her natural 
life, with a proviso that if any one of his sons should 
attain the age of twenty-one years, during the life of 
his mother, he should be paid the sum of $5,000 out of 
the estate; this proviso being applicable to each son 
who should reach that age while his mother was living. 
And an annual payment of $300 was directed to be 
made to each daughter, who should marry during the 
life of her mother. 

After the death of his wife the testator gave one- 
sixth of the trust estate thus created to each one of his 
six children, the sons each to have $5,000 at the age of 
twenty-one years, and the remainder of the sixth at 
the age of thirty years. It was provided that the 
daughters should receive the income from their re- 
spective portions of the estate, thus divided, during 
their lives, after which the principal was to go to their 
children; and in the event of there being no children, 
then to their surviving brothers and sisters. If any 
of the suns died before receiving the whole of the share 
or shares thus assigned, the remainder was to go to 
the surviving brothers and sisters. 

The eldest son of the testator died intestate, unmar- 
ried and without issue, in the year 1880. He had not, 
atthe time of his death, attained the age of thirty 
years. The third son died soon after the testator, be- 
ing then an infant, unmarried. without issue and in- 
testate. The four children of the testator now living 
are Mrs. Heighe, Mrs. Littig, a daughter Fannie, at 
this time an inmate of an insane asylum, and John R. 
Ross, a resident of Baltimore county. 

Clara A. Ross, the widow and executrix of said tes- 
tator, died in May, 1881. She left a will by which she 
bequeathed all that she possessed, with the exception of 
some small legacies, to her son John and her two mar- 
ried daughters; and by the terms of said will consti- 
tuted her said son John her executor. 

The complainants are manifestly en¢itled to the re- 
lief asked for in their bill of complaint. It is neces- 
sary that a trustee should be appointed to take charge 
of the estate and to completely execute the trust cre- 
ated by the will of said Charles R. Ross. They have 


also aright to ask that the defendants account with 





them; that the inventory be corrected; and that the 
exact amount of the corpus of the estate be, as far as 
possible, ascertained and established. 

The only remaining question, to be determined by 
this court, is in relation to what should constitute the 
corpus of the estate. This question was ably argued 
by learned counsel on both sides, but does not seem to 
present any very great difficulty. 

Mr. Ross, the testator, bequeathed his property to 
be held by his wife in trust for her own use and bene- 
fit, during the term of her natural life. She was 
therefore entitled to the income of the estate; for if 
it were otherwise, the bequest would have been nuga- 
tory and unproductive of benefits. As she had a life 
estate she was entitled to the whole income in the ab- 
sence of any restrictions in the will. She could not 
however appropriate apy portion of the capital to her 
own use. Just before his death Ross had entered into 
a copartnership which was to continue for three years, 
and even in the event of his death to be carried on un- 
til the end of that perlod. It is conceded that he had 
invested about $41,000 in this enterprise. This capital 
was the only portion of his property which was pro- 
ductive, and very large profits seem to bave been de- 
rived from the transaction of this partnership. It is 
contended by the appellees that these profits should be 
merged in the corpus of the estate, while the opposite 
party hold that they belonged to the life tenant. There 
would have been but little difficulty in coming toa 
satisfactory conclusion in relation to the question thus 
involved in controversy, if Ross, instead of investing 
his capital of $41,000 in a profitable mercantile enter- 
prise, had purchased a productive farm in the county 
of his residence, and, by his will left it to his wife for 
life, and then in equal parts to his children. In that 
case no one would undertake to dispute that the life 
tenant was entitled to all the income derivable from 
this investment. She could not diminish the value of 
the investment by committing waste, neither could she 
be required to increase the value by taking a portion 
of the income and investing it for the benefit of her 
successors. In determining the respective rights of 
parties it is difficult to perceive a substantial distine- 
tion between this supposed investment in land and 
that in a commercial copartuership. The profits of 
capital constitute income which inures to the life ten- 
aut. Sound reason leads to this conclusion, and in 
support of so plain a proposition, the citation of nu- 
merous adjudicated cases would seem to be unnecessary. 

The dividends of the copartnership were distributed 
among the members of the firmin conformity with 
the terms agreed upon atthe time of its formation. 
The larger portion of these dividends inured to the 
representative of Charies R. Ross. But dividends do 
not constitute a part of the corpus of an estate any 
more than interess on money constitutes a portion of 
the principal invested. It has been held that the words 
dividend and income used in a will bequeathing stock 
mean the same thing. Reed v. Head, 6 Allen, 177. 

Where a trust has been thus created for the benefit 
of some one for life the principal seems to be estab- 
lished beyond controversy that the ordinary profits 
and natural increase go to the life tenant. Sttton v. 
Cruin, 10 Gill & J. 458; Harvard College v. Amory, 9 
Pick. 446; 2 Perry Trusts, §§ 544, 545. 

The rule, so strenuously contended for on the part 
of the appellees, is only applicable in case of an ex- 
traordinary bonus or addition to the usual income of 
stock or other property settled in trust for the benefit 
of one for life. It has no appiication to the ordinary 
revenue or income derived from any investment, no 
matter how large such revenue or income may have 
become by successful management. Reed v. Head 
6 Allen, 176; Clayton v. Greshum, 10 Ves. 288; 
Paris v. Paris, id. 185; Brander v. Brander, 4 id. 800. 
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There is therefore apparent error in that portion of 
the decree of the court below, which determines that 
any part of the dividends or income derived from the 
partnership, or any other investment of capital, should 
be added to the corpus of the estate. 

While the widow was entitled to no portion of the 
capital sum invested, she was entitled to the income as 
already defined and designated. In all other respects 
the said decree of the Circuit Court seems to be correct 
and proper. 

It must therefore be affirmed in part and reversed 
in part, and the cause remanded, so that proceedings 
may be had in conformity with the principles enun- 
ciated in this opinion; the costs to be paid out of the 
trust fund. 

Decree affirmed in part and reversed in part, and 
cause remanded. 


a 


INDIANA SUPREME COURT ABSTRACT. 

EASEMENT—IMPLIED GRANT — “APPURTENANT.’’— 
Where during the unity of title an apparently perma- 
nent and obvious servitude is imposed on one part of 
an estate in favor of another, which at the time of 
the severance is in use, and is reasonably necessary for 
the fair enjoyment of the other, then upon a sever- 
ance of such ownership, whether by voluntary aliena- 
tion or by judicial proceedings, there arises by impli- 
cation of law a grant or reservation of the right to 
continue such use. In such case the law implies that 
with the grant ot the one an easement is also granted or 
reserved, as the case may be, in the other, subjecting 
it to the burden of all such visible uses and incidents 
as are reasonably necessary to the enjoyment of the 
dominant heritage in substantially the same condition 
in which it appeared, and was used when the grant 
was made. Lampman v. Milks, 21 N. Y. 505; Kieffer 
v. Imhoff, 26 Penn. St. 438; Pennsylvania R. Co. v. 
Jones, 50 id. 417; Phillips v. Phillips, 48 id. 178; Mc- 
Carty v. Kitchenman, 47 id. 2483; Washb. Easem. 56 et 
seq.; id. 619. The learned author above cited says 
(page 73, quoting from the note to Pearson v. Spencer, 
1 Best & S. 571): “ It may be considered as settled in 
the United States that on the conveyance of one of 
several parcels of land belonging to the same owner, 
there isan implied grant or reservation, as the case 
may be, of all apparent and continuous easements or 
incidents of property which have been created or used 
by him during the unity of possession, though they 
could then have had no legal existence apart from his 
general ownership.”’ So also it was said by Chancellor 
Kent: ‘ Some things will pass by the conveyance of 
land as incidents appendant or appurtenant thereto. 
This is the case with the right of way, or other ease- 
ment appurtenant to land; * * * and if a houseor 
store be conveyed, every thing passes which belongs to 
or is in use for it as an incident cr appurtenant.” 4 
Kent, 467. Inthe case of U.S. v. Appleton, 1 Sum. 
492, it was said: ‘‘It is observable that in this case re- 
liance is placed on the language of the grant, ‘ with all 
the ways,’ etc. But this is wholly unnecessary, for 
whatever are properly incidents and appurtenances of 
the grant will pass without the word ‘appurtenances’ 
by mere operation of law.’’ Morgan v. Mason, 20 Ohio, 
401; Morrison v. King, 62 Ill. 30; Newman v. Nellis, 
97 N. Y. 28. The application of the rule must depend 
uponthe nature, arrangement and use of the estate; 
the relation of the parts to each other, and the exist- 
ing degree of necessity for giving such construction to 
the grant as will give effect to what may be supposed 
to have been, considering the manner of the use, the 
reasonable intendment of the parties; the underlying 








principle in such cases being that included in the grant 
of the principal, are all such privileges aud appurte- 
nances as are obviously incident and reasonably nec- 
essary to the fair enjoyment of the thing grauted, sub- 
stantially in the condition in which it is enjoyed by 
the grantor, unless the contrary is provided. A mere 
temporary or provisional arrangement however, which 
may have been adopted by the owner for the more 
convenient enjoyment of the estate, cannot constitute 
the degree of necessity or permanency which would 
authorize the ingrafting upon a deed by construction 
ofa right to the enjoyment of something not within 
the lines described. To justify such construction it 
must appear from the disposition, arrangement and 
use of the several parts that it was the owner’s pur- 
pose, in adopting the existing arrangement, to create 
@ permanent and common use in the one part for the 
benefit of the other, or for the mutual benefit of both, 
and it must be reasonably inferable from the existing 
disposition and use that it was intended to be con- 
tinuous, notwithstanding the severance of ownership. 
Francies’ Appeal, 96 Penn. St. 200. Where such ar- 
rangement is visible, and apparently designed to be 
permanent, and is valuable, and reasonably necessary 
to the enjoyment of the parcel granted, the parties 
will be presumed to have contracted with referenceto 
the condition of the property at the time of the grant, 
and neither *‘ has aright to alter arrangments then 
openly existing so as to change materially the relative 
value of the respective parts.”? Curtiss v. Ayrault, 47 
N. Y. 73; Butterworth v. Crawford, 46 id. 349; Cave 
v. Crafts, 53 Cal. 135. The rule above stated was ap- 
plied with some degree of liberality in the notable case 
of Pyer v. Carter, 1 Hurl. & N. 916, the authority of 
which, although denied in the later case of Suffield v. 
Brown, 4 De G., J. & S. 185, is nevertheless in princi- 
ple generally accepted in this country, with some 
qualification as to the degree of necessity required in 
order to authorize the inference of « grant or reserva- 
tion by implication. In the following cases it was 
held that nothing short of absolute necessity would 
authorize such inference: Carbrey v. Willis, 7 Allen, 
364; Randall v. McLaughlin, 10 id. 366; Buss v. Dyer, 
125 Mass. 287; Warren v. Blake,.54 Me. 276. It may be 
inferred that the rule in Pyer v. Carter might have 
been looked upon with more favor by the learned 
courts, in the cases above cited, if, as in the case un- 
der consideration, ithad been sought to apply it to 
grants of the dominant estate. Dillman v. Hoffman, 
38 Wis. 559; Washb. Easem.71. Whether this infer- 
ence is justified or not, we think the weight of author- 
ity in cases like this sustains a rule less exacting than 
that of strict and indispensable necessity. Henry v. 
Koch, 80 Ky. 391; Cannon v. Boyd, 73 Penn. St. 179; 
Simmons v. Cloonan, 81 N. Y. 557; Ingals v. Plamon- 
don, 75 Ill. 118; Rogersv. Sinsheimer, 50 N. Y. 646; 
U.S. v. Appleton, 1 Sum. 492; Janes v. Jenkins, 34 
Md.1. The degree of necessity is to be determined 
rather by the permanency, apparent purpose and 
adaptability of the disposition made by the owner 
during the unity of title than by considering whether 
a possible use can be made of the parcel granted, after 
a discontinuance of the right formerly exercised over 
the other. Dunklee v. Wilton R. Co., 24 N. H. 489; 
French v. Carhart 1 N. Y. 96. Whether the continu- 
ance of the previous use is indispensable to the future 
enjoyment of the estate granted in the condition 
it wasin when severed, the practicability and effect of 
new adjustments, and the expense involved in mak- 
ing them, while not conclusive, may properly be taken 
into account, not for the purpose of determining the 
necessity of a continuance of the use, but to illustrate 
the degree of probability that the purchaser, as a rea- 
sonable man, took the conveyance with the expecta- 
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tion that the existing use would be continued. Han- 
cock Mut. Life Ins.Co. v. Patterson. Opinion by Mitch- 
ell, C. J. 

[Decided Sept. 15, 1885.] 





VERMONT SUPREME COURT ABSTRACT.* 

MoRTGAGE—PRIVITY OF CONTRACT—SUBROGATION. 
—A. sold his farm, incumbered with three mortyages, 
to B., and B., ignorant of the first two, assumed the 
third. Then C. and D. virtually exchanged farms; 
that is, under an agreement with the three, B. deeded 
to C., and C. deeded his own farm to D., and D. exe- 
cuted a mortgage back to secure the payment of said 
third mortgage. The orator owning, foreclosed the 
first two mortgages; and while the foreclosure pro- 
ceedings were pending, before his title became abso- 
lute, purchased said third mortgage. A bill having 
been brought to foreclose against D., held, that D.’s 
promise, though not in terms to any one, was in legal 
intendment to the orator, inuring to his benefit, and 
that he was entitled to a decree. Whitcomb v. Whitte- 
more. Opinion by Ross, J. 


INFANCY—AVOIDANCE OF CONTRACT—PLEADING.— 
The defendant, while an infant, executed the note in 
contention for a horse, and before he attained his ma- 
jority rescinded the contract, tendered the horse to 
the payee — which was refused —and demanded the 
note. Held, in an action on the note, that the defend- 
ant could avoid his contract while under age, and 
that the avoidance and tender annulled it on both sides 
ab initio. An infant may avoid his contracts relating 
to personal propert, while under age and immediately. 
1 Am. Lead. Cas. 258; Price v. Furman, 27 Vt. 268; 
Willis v. Twambly, 15 Mass. 204; Stafford v. Roof, 9 
Cow. 627; Bool v. Mix, 17 Wend. 119, 132. The dictum 
to the contrary in Farr v. Sumner, 12 Vt. 31, is not 
sound, although not without some support in the au- 
thorities. But what was the effect of the avoidance 
and tender here rejoined? It was as between the par- 
ties, nothing else appearing, in the language of Shaw, 
C. J., in Boyden v. Boyden, 9 Mete. 519, to ‘‘ annul the 
contract on both sides ab initio,’ and to divest the 
plaintiff of title to the note, and reinvest him with title 
to the horse. Willis v. Twambly; Badger v. Phinney, 
15 Mass. 359; 1 Am. Lead. Cas. 258, 259. Willis v. 
Twambly is exactly in point. There the plaintiff, a 
minor, had a non-negotiable note, payable to himself, 
which he exchanged with Cook for a worthless watch. 
The next day, under the direction of his father, he dis- 
affirmed the contract by tendering back the watch to 
Cook and demanding the note, which Cook refused to 
deliver, and also to take the watch. Subsequently the 
maker of the note, on being informed of the transac- 
tion, and receiving a discharge from plaintiff's father, 
gavea new note in lieu of the old one, after which 
Cook passed the old note to B., assuring him that it 
would be paid, and B. brought suit thereon against 
the maker in the plaintiff's name; and it was held that 
the note ceased to be the property of Cook from the 
time the plaintiff disaflirmed the contract, and that 
the sett!ement made by the defendant when he gave 
the new note discharged him from liability on the old 
note. The case does not disclose what was done with 
the watch after it was tendered back, and no point was 
made of that by either court or counsel. Price v. Fur- 
man is also much in point. There the minor tendered 
back the horse and demanded the property he had 
given in exchange for it, and on defendant’s refusal 
to receive the horse or to redeliver the property the 
minor turned the horse loose into the highway and 


*To appear in 57 Vermont Reports. 





left it; but the court laid no stress on that fact, but 
said that when the contract was rescinded it could not 
be enforced, and that on general principles the minor 
could recover, as there had been an offer to return 
the horse, which was in his possession and under his 
control. This is very analogous to the tender of spe- 
cific articles in payment of a note or other contract, 
where a tender of the articles a¢cording to the contract 
vests the property in the promisee and discharges the 
debt; and the promisor is not bound to keep the prop- 
erty, nor to plead uncore prist. Barney v. Bliss, 1 D. 
Chip. 399. Hoyt v. Wilkinson. Opinion by Rowell, J. 

ASSAULT AND BATTERY—EVIDENCE—APPEARANCE 
OF PLAINTIFF AFTER.-—This was an action of trespass 
for assault and battery upon the female plaintiff, and 
the first exception taken wasto allowing the plaintiff 
to inquire of an unprofessional witness how she ap- 
peared after the affray with the defendant. The ques- 
tion was not one that required the aid of professional 
skill to qualify the witness to answer. Evidence of 
the appearance of a party claiming to have been in- 
jured is admissible as explanatory of the nature and 
extent of the injury; and all that is required to qual- 
ify a witness to testify concerning the same is that he 
should have so observed the party as to be able to de- 
termine what his appearance was. ‘The weight to be 
given to the testimony of such a witness must depend 
largely upon his intelligence and the extent and 
character of the observations made by him. But such 
evidence, we understand, has always been held to be 
admissible. In Earl v. Tupper, 45 Vt. 275, which 
was an action of trespass for an assault and bat- 
tery upon the wife, the plaintiff was allowed to show 
by an unprofessional witness that she saw Mrs. Earl 
a few days after the aflray and examined her person; 
and she described the injuries that she observed, and 
testified that Mrs. Earl complained of her right side 
troubling her. In City of Shawneetown yv. Mason, 82 
Ill. 887, where the physical condition of a party was in 
dispute, the opinion of an ordinary witness as to his 
appearance was admitted. In Wilkinson v. Moseley, 
30 Ala. 562, the opinion of such a witness, that he ap- 
peared sick, was admitted; and in Railroad Co. v. 
McLendon, 63 Ala. 266, testimony that the party was 
suffering and looked bad was admitted. There was no 
error in permitting the question to be put and an- 
swered. The second exception was to the refusal of 
the court to allow the defendant to show that the fe- 
male plaintiff was a domineering, turbulent and quar- 
relsome woman, and that when she had formed a pur- 
pose or determination it was useless to oppose her or 
attempt to reason with her; and that this was known 
to the defendant prior to the affray. The testimony of 
the defendant previously given tended to show that 
she commenced the affray, and that he used no vio- 
lence toward her except what was necessary for his 
defense. There can be no doubt that evidence of that 
character is admissible. Harrison v. Harrison, 43 Vt. 
417; State v. Meader, 47 id. 78; State v. Lull, 48 id. 
581. Knight v. Smythe. Opinion by Royce, C.J. 


EvIDENCE—EXPERT—VALUE OF ENGINE.—An attor- 
ney, not an expert in the use, value or manufacture of 
locomotives, but who had made some investigation as 
to the value of the engine in controversy, was allowed 
to testify as to its value; and the court thought it 
could not say as matter of law that it was error. When 
the value of property is in controversy, the opinion of 
persons acquainted with its value is admissible; but 
there is no rule of law defining how much a person 
must know about property before he can be admitted 
to give an opinion of its value; though he must have 
some acquaintance with it sufficient to enable him to 
form some estimate of its value, and then it is for the 
triers to determine the weight to be given to such es- 
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timate. Bedell v. Railroad Co., 44 N. Y. 367. But 


whether a witness possesses the requisite qualifications 
to make him competent to testify his opinion, is a pre- 
liminary question for the tribunal before which he is 
called; and its decision is conclusive uuless it appears 
from the evidence to have been erroneous, or was 
founded on an error in law. Perkins v. Stickney, 132 
Mass. 217; Wright v. Williams’ Estate, 47 Vt. 222. It 
does not appear what the character and exteut of Lam- 
son’s investigations and inquiries were, nor what the 
nature of the information he obtained; and unless we 
can say as matter of law that no amount of informa- 
tion thus obtained could make him competent, we 
cannot say there was error in admitting him; and 
we hardly think we can say this, as such opinions are 
admitted, not as the opinions of experts, strictly so- 
called, forthey are not formed on special study, or 
training or professional experience, but rather from 
necessity, on the ground that they depend on knowl- 
edge that any one may acquire, but which the triers 
may not have. Swan v. County of Middlesex, 101 
Mass. 173; Crane & Wife v. Northfield, 33 Vt. 124; 
Cavendish v. Troy, 41 id. 99. Railroad Co. v. Bixby. 
Opinion by Rowell, J. 

EstopPEL—BY CONDUCT.—TIt is an essential element 
ofan estoppel by conduct, that the party insisting 
upon it prove affirmatively that he was induced by the 
other party’s conduct to act in reliance upon the fact 
that the truth was otherwise than now claimed, and 
that to allow it to be asserted would operate a sub- 
stantial injury or fraud upon him; thus the plaintiff 
in his absence allowed his son to control his farm and 
trade the stock thereon; the son traded frequently 
and in his own name; the property in contention was 
received by the son in such trades or exchanges, and 
as between him and his father was the father’s; no 
fraud was intended. The attaching creditor knew 
that the son was thus trading, and the referee found 
that the father must have known it; but faiied to find 
that the creditor relied at all upon the son's owner- 
ship of the property in contention as an inducement 
to give him credit, or that the son had it in his posses- 
sion when he traded with the creditor. In an action 
by the father against the officer who sold the property 
on an execution in favor of the son’s creditor, held, 
that there was no estoppel, and none evenif the son 
was held out to the world as the owner. Earl vy. 
Stevens. Opinion by Ross, J. 


SURETY—SURRENDER OF SECURITY BY CREDITOR.— 
The orators were sureties onanote, and the defendant 
the payee. The principal attempted to induce the 
payee to accept his own note secured by a mortgage 
on a lot of land owned by him in lieu of his note with 
said sureties: and the payee took the mortgage into 
his possession, and agreed to exchange if on examina- 
tion he should find the title clear of incumbrance. On 
being informed by the town clerk that there was an 
undischarged mortgage on the land he refused to ex- 
change, and returned the mortgage to the principal, 
although the surety requested him to hold it. It 
turned out afterward that the land was clear. <A bill 
having been brought to restrain the payee from col- 
lecting the note, held, that the rule that the voluntary 
surrender by a creditor of security pledged by the 
principal for the debt discharges the surety, does not 
apply, and that the bill should be dismissed. Adams 
v. Dutton. Opinion by Rowell, J. 


—_—_____—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
TRUSTEE—COMPENSATION OF.—William Turnbull is 
one of five partners, making up the firm of William 





Turnbull & Co., and has forty-seven per cent of the 
net profits. He is also one of three trustees under the 
will of Theodore Pomeroy. The question submitted 
to us by agreement of all partiesis whether a consid- 
erable sum paid to taat firm for commissions and guar- 
anty on sales of goods manufactured by these trustees 
was properly so paid, or whether the whole or some 
part of it ought to be accounted for as assets of the 
trust. The trust is a peculiar one. Thetestator, after 
expressing his hope that one or more of his sons will 
carry on the business, a manufacturing business for- 
merly carried on by the father and subsequently ecar- 
ried on by himself, and reciting that his son, Theodore 
L., is a minor, gives all the manufacturing property to 
William Turnbull, Silas Harris Pomeroy, the testa- 
tor’s eldest son, and Charles Atwater, his clerk, in 
trust, ‘‘ to continue and carry on without interruption 
till my son Theodore L. shall arrive at the age of 
twenty-one years, the manufacturing business now 
carried on by me under said name of L. Pomeroy’s 
Sous, in the same general manner said business is now 
carried on, subject to such changes in detailas in the 
judgment of said trustees the best interest of said 
trust may require, taking up and continuing said manu- 
facturing business as the same shall be found at my 
decease."’ At the time of the testator’s decease it had 
long been his habit to consign about half the goods of 
his manufacture to William Turnbull & Co., allowing 
them commissions and guaranty in the same manner as 
done by the trustees. It should be added that the tes- 
tator was a member of the firm, and that by his will 
his estate remained interested in it some time after his 
death. Upon these facts and the language of the will, 
we think that a charge for commissions and guaranty 
may be allowed to Turnbull & Co.,and that William 
Turnbull may be allowed his share of such charge 
without controverting any general proposition touch- 
ing allowances to trustees. Nevertheless it is to be 
remembered, the English rule, refusing compensation 
for professiona) or business services which it was not 
the duty of the trustee to render, and for which he 
might have employed and paid another, is only a 
special application of the general rule, which refuses 
trustees compensation for services as such of any kind. 
New v. Jones, 9 Bythewood & Jarm. Prec. (3d ed.) 
731; Robinson v. Pett, 3 P. Wms. 249. A rule which 
does not prevail here. When it is once admitted that 
a trustee may be paid for ordinary services, it is hard 
not to admit also that there may be circumstances un- 
der which he may be allowed an additional sum for 
extraordinary services, which it was not his duty to 
render, the allowance not standing on contract any 
more than in the common case, but being subject to 
the discretion and control of the court. Urann v. 
Coates, 117 Mass. 41, 45; Blake v. Pegram, 109 id. 541, 
553; Bainbrigge v. Blair, 8 Beav. 588, 595. Whatever 
the general principle, there is no doubt that a testator 
has a right to provide for a more liberal compensation 
to trustees than the law would give them apart from 
the will. Willis v. Kibble, 1 Beav. 559; Imperial Mer- 
cantile Credit Assn. v. Coleman, L. R., 6 Ch. 558, 568. 
In this case the very purpose of the trust is to impose 
upon the trustees duties which are unknown to the 
usual trusts for investment and distribution. Not 
only must we suppose that the testator meant to 
authorize his trustees to act in the way which was most 
expedient, from a business point of view, but we think 
it clear that he contemplated the continuance of his 
long-established employment of William Turnbull & 
Co. as his selling agents. If the testator authorized 
the consignment to Turnbull & Co., of course he did 
not limit his authority to a gratuitous employment. 
He must be taken to have expected them to be paid 
and paid at the usualrates. There is nothing in the 
will so explicit as to withdraw the rate of compensa- 
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tion from the supervision of the court. The contract 
between the trustees and the firm is not conclusive, so 
far as William Turnbullis concerned, and it seems to 
follow that the interest of his partners also is subject to 
our jurisdiction. Collins v. Carey, 2 Beay. 128; Lyon 
v. Baker, 5 De G. & Sm. 622. The allowance to the 
trustees, set forth in their account, obviously did not 
purport to be compensation for any thing, except their 
duties as such in superintending the manufacture. It 
is true that the commissions in one view might logic- 
ally have been brought into that allowance, but they 
were not, but appear as a deduction from the amount 
received for cloth sold. Zurnbull v. Zomeroy. Opin- 
ion by Holmes, J. 

[Decided Sept. 18, 1885.] 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE 
—EVIDENCE—WEIGH? OF, FOR JURY.—It is the duty 
of acompany to provide for its servants a reasonably 
safe place in which to do their work; but when a 
building or place where the servant is employed is ob- 
viously unsafe, and the workman nevertheless engages 
to work in it, he takes the risks which he must know 
are incident thereto. Inan action brought by a ser- 
vant against a company employing him, to recover for 
injuries alleged to have been caused by its negligence 
in leaving unguarded an elevator well, into which he 
fell and was injured, it appeared that the plaintiff was 
directed by the foreman to go into the cellar on an er- 
rand; thatthe place was dark, and he fell into the ele- 
vator well and was injured. The plaintiff testified that 
he had been in the employment of the defendant for 
several years, and knew of the existence of the eleva- 
tor well; that the foreman told him ‘‘to hurry,” and 
being nearer the elevator well than he thought, he 
walked into it; that he did not know whether there 
was or was not any fence tothe well. Held, that the 
evidence showed contributory negligence on the part 
of the servant, and that he could not recover. Lawless 
v. Conn. River R.. 136 Mass. 1, distinguished. Where 
there was evidence upon which the jury could legally 
have found their verdict, the question of its weight or 
value cannot be considered by this court. TZaylor v. 
Carew Manuf. Co. Opinion by Devens, J. 

[Decided Oct, 23, 1885.] 


————— 


MARYLAND COURT OF APPEALS ABSTRACT.* 

PAYMENT—RULE AS TO APPLICATION OF.—The rule 
in regard to the application of payments is well de- 
fined. At thetime when payment is made, there may 
be an application by agreement between debtor and 
creditor. If there be no such agreement the debtor 
may make the application; and in the absence of any 
action on his part, the creditor may apply the money 
to the extinguishment of any claim which he has 
against the debtor. If there has been no application 
by parties, the Jaw will apply the payment in con- 
formity with established and recognized rules. But 
the law never makes an application of payment when 
the parties have already done so. The law will not 
undertake to make a new contract for the parties. 
And this rule strictly governs, even in the case of an 
application of money to the payment of an itemin an 
account current which is not recoverable in an action 
at law. Thus in Tomlinson Carriage Co. yv. Kinsella, 
31 Conn. 272, Hinman, C. J., says: ‘The party re- 
ceiving money as the consideration of an illegal sale 
may, under the statute, be liable to refund it. But to 
apply it by law as payment to other lawful debts is in 
effect to make a new contract for the parties against 
their wishes und intentions,and different from that 





*Appearing in 63 Maryland Reports. 





which the law raises from the circumstances that the 
money may be recovered back under the statute.’’ 
The language of the Supreme Court of Maine is even 
stronger. Inthe case of Treadwell v. Moore, 34 Me. 
112, that courtsaid: ‘“‘No case can be found where 
the law by its own vigor has withdrawn a payment de- 
liberately applied to the discharge of a claim, however 
illegal, and appropriated it in payment of some legal 
claim existing against the individual making the pay- 
ment. No such principle as applicable to the appro- 
priation of payments is recognized.’’ The same doc- 
trine was held in New Jersey when payments had 
been applied by a debtor to an illegal usurious con- 
tract. Feldman v. Gamble, 26 N. J. Eq. 494. The 
principle seems to have been established and settled 
by amaltitude of adjudications that the debtor can- 
not retract his application of payment to an illegal 
contract, nor can courts either of law or equity in- 
tervene in his behalf, ‘‘ whether the application be a 
present one made by the debtor himself, or by the 
creditor under a previous agreement with the debtor 
that it should be thus applied.”’ And in conformity 
with this principal it has been determined by a num- 
ber of the Appellate Courts, that when purt of a cred- 
itor’s claim was for liquors sold by him in violation of 
a statute, which part was not therefore collectible, and 
the deptor had made payments specifically on those 
items, the payments must be so applied, and not to 
other items which were for groceries and other goods, 
the sale of which was fully sanctioned by law. Cald- 
well v. Wentworth, 14 N. H. 431; Richardson v. Wood- 
bury, 12 Cush. 279; Hubbell v. Flint, 15 Gray, 550. 
Dickey v. Permanent Land Co. of Baltimore. Opinion 
by Yellott, J. 

[Decided Feb. 12, 1885.] 


CARRIER— DELIVERY TO— TITLE TO GOODS— AT 
WHOSE RISK — INTENT OF FACTOR.—It is the well- 
settled law, that the delivery of goods toa common 
carrier for one who has purchased and who has ordered 
them, isa delivery to the purchaser, though it does 
not amount to anacceptance of them. 1 Benj. Sales, 
182,195, But is is equally well settled, that where 
goods have been shipped to one who has not ordered 
them, title does not pass to the consignee by delivery 
to the carrier, and the right to change the consign- 
ment and destination during the transportation re- 
mains in the shipper; and this isso far the manifest 
reason that there is a want of the essential element of 
mutual assent to constitute a contract of sale. So 
that in all cases where goods are shipped upon the ac- 
count of, and at the risk of the shipper, this right re- 
mainsinhim. The Francis, Boyer, Master, 8 Crauch, 


418; Mitchel v. Ede, 11 Adol. & El. 888; 
Scothorn vy. South Staffordshire R. Co., 8 Exch. 
341; 3 Condensed Rep. U. 8. 245, and notes; 


Elliot v. Bradley, 23 Vt. 217; Hodges v. 
Farnsworth, 49 Iowa, 577; Hutchinson Car., §§ 134, 
337; Blanchard v. Page, 8 Gray, 285; Walter v. Ross, 2 
Wash. Cir. Ct. Rep. 286. In this last case the subject 
was fully considered, and Judge Washington says: 
“The factor has no interest or property in the goods 
beyond his commissions, and of course cannot contro- 
vert the right of his principal. If indeed he be a cred- 
itor of the shipper, he has a contingent interest in 
virtue of his right of lien which the possession would 
give; but forthe perfection of his right he must ac- 
quire and retain an actual possession of this property— 
constructive possession will not do.’”’ The same prin- 
ciples are declared in Grosvenor v. Phillips, 2 Hill, 147, 
and in Bank of Rochester v. Jones, 4 N. Y. 500. In 
Bonner vy. Marsh,10 Sm. & Mar. 376; Chaffe v. Miss. R. 
Co., 59 Miss. 185; Woodruff v. Nashville & Chatthnooga 
R. Co., 2 Head, 87, and several other Tennessee cases, 
the law is laid down more stringently, as against the 
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factor, than the weight of authority justifies. There 
can be no doubt upon the weight of authority, that if 
the factor have claims for advances against his prin- 
cipal, and it be expressly agreed, that goods shall be 
shipped to the factor to pay those advances, then in 
such cases the law makes the delivery to the carrier a 
delivery to the consignee, though a factor; and the 
appellee's counsel endeavor to bring the appellee 
within the operation of this rule as laid down in 
Bailey v. Hudson R.R., 49 N. Y. 70, and Straus v. 
Wessel, 30 Ohio St. Rep. 211. But those cases are not 
analogous to the present one. In Bailey's case it was 
decided that title had passed. The court said that the 
plaintiffs in that case “occupied the legal position of 
vendees after having paid the purchase-money and re- 
ceived delivery of the goods.” Itis true, the court 
says, in addition, that it is not necessary to hold in 
that case that the plaintiffs occupied the position of 
vendees strictly ; but still the decision is wholly based 
on the ground that *“‘the actual agreement and trans- 
action proved by two members of the firm, and un- 
contradicted, prevailed.” It was because of the agree- 
ment expressly proved that title was held to have 
passed to the consignee on delivery to the carrier, and 
in that way the shipper’s right to change consignment 
and destination was lost. The court say in that case, 
the goods were not sold outright to the consignee at 
specified price, but they were by agreement sent to 
him for sale, and that the proceeds should be applied 
to the payment of the debt; creating thereby the quasi 
relation of trustee, to whom, for the purposes of the 
trust, the title passed. In Straus v. Wessel, 30 Ohio 
St. 211, the advances had been made on the particular 
lot of pork to be shipped, which by express contract, 
wus shipped to pay the indebtedness; and it was held 
that under these circumstances, the delivery to the 
carrier was a delivery to the consignee, who the court 
say, in such case, is in the position of purchaser, hav- 
ing paid for the goods. Ruhl v. Corner. Opinion by 
Irving, J. 


ASSIGNMENT FOR CREDITORS—PREFERENCE FEE FOR 
DRAUGHTSMAN.—The sole question in this case is 
whetherthe reservation ofa reasonable fee for the 
draughtsman of the deed for its preparation, is such a 
preference in a deed for the benefit of creditors, as is 
forbidden by an insolvent act of 1884, ch. 295. The 
language of that act is very general and covers every 
species of debt, and we see no escape from holding that 
the reservation made in this deed is within the pro- 
hibition of that act. The debtor who was in fail- 
ing circumstances employed the draughtsman. No 
one else could, for there was no trustee todo it until 
the deed was made. It was his debt or he could not 
change his estate in the hands of a trustee, with its 
payment as he did do by the deed. He ought to have 
paid the draughtsman and left no debt outstanding for 
the service rendered to be paid in full from the estate 
asa preference debt. The question turns entirely on 
the construction of the act of assembly, and in de. 
termining what kind of debt is contemplated by and 
embraced in it, we find no occasion to cite authority 
in support of our view, If this deed had never been 
executed, there can be no question that the draughts- 
man would have had a proper claim against his em- 
ployer, notwithstanding the deed had never been ex- 
ecuted. Its execution could not change the character 
of the claim unless there had been a special coutract to 
that effect. The fee for preparing this deed was be- 
yond question a debt of the grantor, and though 
created in an attempt to provide for his creditor, we 
find ng warrant for excepting it from the operation 
of the act. A majority of the court thinking the order 
of the insolvent court of Baltimore city appealed 
from was properly passed, the same will be affirmed. 








Order affirmed. Wolsheimer v. Rurnus. Opinion by 
Irving, J. 
[Decided April, 1885.] 


WILL—EXECUTION OF POWER—TITLE FROM DONOR. 
—The intention to execute a power must appear by a 
reference in the instrument to it, or to the subject of 
it, or from the fact that the instrument would be in- 
operative without the aid of the power. Accordingly 
held, where the testatrix, after certain specific be- 
quests, described all the other property disposed of as 
“the rest, residue and remainder of my estate, real, 
personal and mixed, wheresvever situated and to 
which [ am in any manner whatsoever entitled,” that 
it was not an execution of a power, it appearing that 
the testatrix had other property of her own to which 
the language used could have referred. The donee of 
a power may execute it without referring to it and 
without taking any notice of it, provided the inten- 
tion to execute the power really appears. Smith v. 
Adkins, 41 L. J. Ch. 628; Doe v. Bird, 5 B. & 
Ad. 695; Sugden Pow. 373. But a person taking under 
the execution of a power does not derive his title from 
the donee, but from the donor, under the authority of 
the instrument creating the power. Bradish v. Gibbs, 
3 Johns. Ch. 523. If therefore there is no express re- 
ference to the instrument creating the power it is ap- 
parent that there should be some special reference to 
the subject on which it is to operate, or some circum- 
stance leading to the conclusion that its execution 
was intended. Thus in Doe v. Johnson, 7 Man. 
& Grang. 1047, where it appeared that a _ testa- 
tor, holding property for life with a power to devise 
or convey, had in general terms devised and _ be- 
queathed all his real and personal estates, it was held 
that the will was not a good execution of the power, 
because it contained no reference to the power, or to 
the property on which it was to operate, or to any 
thing from which it could be inferred that the testa- 
tor in framing the will had the power in his contem- 
plation. And there being no evidence adduced by 
either party at the trial as to whether the testator had 
or had not any other real estate upon which his devise 
could operate, it was further held that the onus pro- 
bandi vested upon him who claimed under the will as 
an effective execution of the power, and that it lay 
upon him toestablish the negative proposition that the 
testator possessed no such property. It has long been 
the settled doctrine in England that where the power 
is not referred to the property subject to its operation 
must be mentioned, so as to indicate that the dis- 
position was intended to affect it, or in other words, 
the donee must do such an act as to show that he has 
in view the thing of which he has the power to dis- 
pose. When this question has arisen in the construc- 
tion of wills it seems to have been firmly settled that a 
mere general devise or bequest however unlimited in 
terms, will not comprehend the subject of the power 
unless it refer to the subject or to the power itself, or 
unless an intent to execute it becomes apparent from 
circumstances tending to such aconclusion. Lowson 
vy. Lowson, 3 Bro. C. C. 272; Molton vy. Hutchinson, 1 
Atk. 558; Hales v. Margerum, 3 Ves. Jr. 299. In 3 Ves. 
Jr. 301, Lord Alvanley distinctly stated the true rule 
to be that ‘‘in the execution of a power there must be 
a direct reference to it or a clear reference to the sub- 
ject or something upon the face of the will, or inde- 
pendent of it,some circumstances which show that 
the testator could not have madethat disposition 
without having intended to comprehend the subject 
of the power.”’ In recognition of this doctrine Chan- 


cellor Kent says, that ‘‘in the case of wills it has been 
repeatedly declared, and is now the settled rule, that 
in respect to the execution of a power there must be a 
reference to the subject of it, or to the power itself, 
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unless it be ina casein which the will would be in- 
operative without the aid of the power, and the inten- 
tion to execute the power became clear and manifest.” 
4 Kent Com., marg. p. 334. This court has recognized 
and adopted the rule as settled in England, and as so 
clearly and concisely stated by the eminent jurist just 
mentioned. Mory v. Michael, 18 Md. 241; Md. Mut. 
Ben. Soc. of Red Men v. Clendinen, 44 id. 429; 
Foos v. Scarf, 55 id. 309. Inthe case in 55 Md. it is 
said that ‘‘the intention to execute the power must 
appear by a reference in the instrument to the power, 
or to the subject of it, or from the fact that the in- 
strument would be inoperative without the aid of the 
power.”” In the will of Mary L. Patterson there is no 
reference to the power, nor to the subject on which it 
was to operate; and as it is averred in the bill of com- 
plaint, and nowhere denied, that she had other prop- 
erty, her will would not be inoperative without the aid 
of the power. futterson v. Wilson. Opinion by Yel- 
lott, J. 

(Decided June 25, 1885.] 


——————— 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 

WILL—DEVISE—CONDITION SUBSEQUENT.—A testa- 
tor devised his farm to his wife for life, ‘‘ the said real 
estate to go to M. at her death, if any remains, pro- 
viding M. maintains and provides for her decently 
from the farm, or otherwise; and providing said 
M. fails to provide for her, then she is empow- 
ered to call on selectmen to provide for her in her 
own house.”’ The will also provided that M. be al- 
lowed to use the place for the purpose of maintaining 
himself and the widow of the testator by farming the 
same. Held, that M. took upon a condition subse- 
quent; and that M. having failed to perform the con- 
dition, the heirs of the devisor had the right to create 
a forfeiture by an entry therefor, although the will 
contained no clause to that purport. It is very plain 
that the testator did not intend that he should take an 
absolute fee by implication in the remainder witha 
charge upon him personally to support the life-tenant ; 
nor a life estate in the remainder with a life charge 
upon the estate devised (McLellan v. Turner, 15 Me. 
438, and cases there cited; 3 Greenl. Cruise, 283-4, and 
cases in note; Taft v. Morse,4 Metc. 523; Gardner v. 
Gardner, 3 Mason, 179, 207) for only *‘ what remains at 
her death’”’ is devised to him. Was ita condition pre- 
cedent or subsequent? As there are no technical 
words which distinguish them (4 Kent, 125), whether 
it be one or the other depends upon whether the testa- 
torintended that acompliance with the requisition 
annexed to the estate devised should be a condition of 
its acquisition, or merely of its retention. 2 Jarm. 
Wills (R. & T. ed.), 509. It cannot be deemed a condi- 
tion precedent, because M. is authorized by the ex- 
press terms of the will to provide forthe life tenant 
“from the proceeds of the farm.’’ And while “ pro- 
ceeds” may mean “‘ produce ”’ or “income,”’ it also sig- 
nifies ‘‘ money or other articles of value obtained from 
the sale of the property ;’’ Web. Dict.; and the testa- 
tor must have intended to use it it the latter sense, in- 
asmuch as the real estate was to go to M. at the wid- 
ow’s death, “if any remained,’’ and he could not sell 
any of it for her support unless he had a lease, at least 
a title on condition subsequent. The devise to him, 


together with the next succeeding provision that in 
case he failed ‘‘ to provide for” her, then she ‘‘is em- 
powered to call on the selectmen,”’ etc., cannot be con- 
sidered a conditional limitation, as in Stearns v. God- 
frey, 16 Me. 158, and Brattle Sq. Church v. Grant, 3 
Gray, 143, because the limitation over is too indefinite, 





no third person being named. 4 Kent, 127. Considering 
the whole will together, we are of opinion that the de- 
vise to M. was upon condition subsequent. Stark v. 
Smiley, 25 Me. 201; Marwick v. Andrews, id. 525; 
Thomas v. Record, 47 id. 500. M. having failed to per- 
form the condition, the heirs of the devisor had the 
right to create a forfeiture by an entry therefor, 
although there was no abuse clause in the will to that 
purport. Thomas v. Record, supra; 4 Kent, 123. But 
no such entry was made before this suit was com- 
menced. And while equity will, under well-recog- 
nized circumstances, relieve a party from a forfeiture, 
a court of equity does not lend its aid to divest an es- 
tate for a breach of a condition subsequent, and 
thereby enforce a forfeiture. 4 Kent, 131; Story Eq., 
§ 1319; Smith v. Jewett, 40 N. H. 534. Moreover the 
title passed to M. subject only to be defeated on breach 
of the condition; and until an entry for the breach it 
remained in him as if no condition ever existed. The 
complainants therefore at the commencement of this 
suit placed themselves in the attitude of praying for 
the removal of a cloud from a title which they did not 
hold,by the cancellation of a mortgage upon a farm of 
which they had no possession. West v. Schnebly, 54 
Ill. 523; Story Eq., $700, note 4; Pom. Kq., § 1399, 
note 4. Birmingham v. Lesan. Opinion by Vir- 
gin, J. 

[Decided Oct. 15, 1885.] 





SALE— DEFECTIVE MERCHANDISE—RESCISSION.—A 
shoe manufacturer purchased a lot of leather in which 
there was a latent defect not disclosed to him till a 
part of it was manufactured into shoes and put to the 
test of actual wear. Held, that he could then return 
so much of the leather as was unmanufactured, and 
have credit for the same, specially as it had been cus- 
tomary between the parties for him to receive credit 
for leather returned at various times that was not suit- 
able for his use. From the terms of the sale, the law im- 
plies a warranty that the leather sold should be reason- 
ably fit for the purposes for which it was bought; that 
is, that it should be sound — suited for shoes. French 
v. Vining, 102 Mass. 152; Jones v. Just, L. R., 3 Q. B. 
197; Hight v. Bacon, 126 Mass. 11; Pease v. Sabin, 38 
Vt. 432; Jones v. Bright, 5 Bing. 535. If it be said that 
the doctrine of caveat emptor applies, inasmuch as the 
defendants inspected the leather before purchase, and 
have not shown that the plaintiffs manufactured it, it 
is sufficient to note that it wassold for a specific use, 
and that the defect was latent and known to the plain- 
tiffs and concealed by them from the defendants at the 
time the sale was made. Silence in such case was 
fraud. When the latent defect became known to the 
defendants they could elect whether to retain the 
goods and seek their remedy for breach of warranty 
or deceit, or to repudiate the sale and restore the arti- 
cles purchased. Marston v. Knight, 29 Me. 341. They 
chose the latter course, and returned so much of the 
leather as had not been actually manufactured, and 
demanded credit for the purchase-money. No objec- 
tion is made that the leather was not seasonably re- 
turned, nor that all of it was not returned, so that 
these questions need not be considered, but are 
waived. Downing v. Dearborn. Opinion by Has- 
kell, J. 


[Decided Aug. 6, 1885.] 


CONSTITUTIONAL LAW—SUNDAY LAW — RETROAC- 
TIVE EFFECT.—The statute of Maine which provides 
that no party who receives any money or valuable 
thing as a consideration for a contract made and en- 
tered into on Sunday shall be permitted to defend any 
action upon such contraet until such consideration has 
been restored, applies to actions arising before as well 
as after itsenactment. Retroactive laws, remedial in 
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their nature, are not obnoxious to the objection of be- 
ing in contravention of the Constitution, unless they 
impair vested rights or create personal liabilities. 
Coffin v. Rich, 45 Me. 507; Read v. Frankfort Bank, 23 
id. 318; Oriental Bank v. Freeze, 18 id. 109. There is 
no vested right in any particular remedy. Previous to 
the statute in question a defendant sued upon a con- 
tract made on Sunday could avail himself of the de- 
fense that it was a Sunday contract; but the fact that 
such a statutory defense existed gave him no vested 
right, and therefore in this case no vested right has 
been impaired by the statute. It in no way operates 
upon the contract, or renders it valid. It exists pre- 
cisely as it did before. The statute applies only to fu- 
ture remedies, and merely requires the defendant to 
restore the consideration received by him in the par- 
ticipation of an unlawful act as a condition upon 
which he may make his defense. Holmes v. French, 
68 Me. 529. Berry v. Clary. Opinion by Foster, J. 
[Decided Aug. 25, 1885.] 


a 
KANSAS SUPREME COURT ABSTRACT.* 


FRAUD—KNOWLEDGE BY VENDEE—NOTICE.—Actual 
knowledge by a vendee of the fraudulent intent of the 
vendor is not essential to render the sale void. If the 
facts brought to his attention are such as to awaken 
suspicion, and lead a man of ordinary prudence to 
make inquiry, he is chargeable with notice of the fraud- 
ulent intent, and with participation in the fraud. 
Phillips v. Reitz, 16 Kas. 396; Kurtz v. Miller, 26 id. 
314; McDonald v. Gaunt, 30 id. 693. Gollober v. Mar- 
tin. Opinion by Johnston, J. (See 45 Am. Rep. 178.) 


ELECTIONS—WILL OF ELECTORS—APPARENT BALLOTS 
TO BE COUNTED.—At a general election in M. county, 
an order was made by the board of county commis- 
sioners, submitting to the electors of that county a 
proposition to vote bonds, and prescribing that those 
voting in favor of the proposition should have written 
or printed on their ballots the words ‘‘ For the bonds,” 
and those voting against the proposition should have 
written or printed on their ballots the words ‘Against 
the bonds.’’ On some of the ballots cast there were, 
first, the names of candidates for National, State and 
county officers, and at the bottom thereof there were 
printed the words “For the bonds.”’ A pencil-mark 
had been drawn through these words, and immediately 
underneath was written in pencil the word ‘Against.’ 
Held, under the facts in the case, that the will of the 
electors in casting these ballots is fairly apparent, and 
that they should be counted as votes against the prop- 
osition. Clark v. Board. Opinion by Johnston, J. 


—_——_@—_—_—___ 


MICHIGAN SUPREME COURT ABSTRACT. 

CoNTRACT—VARIED BY PAROL—STATUTE OF FRAUDS 
—ESTOPPEL.—It was a maxim of the common law that 
no contract or agreement could be dissolved except by 
matter of as high a nature as that which first made it 
obligatory (Broom, Leg. Max. 407), and based on this 
maxim, there are many authorities which hold that a 
contract under seal cannot be varied or discharged by 
a mere parol agreement while the contract itself re- 
mains entire and unbroken. Wentz v. Dehaven, 1 
Serg. & R. 312; McMurphy v. Garland, 47 N. H. 316; 
Kuhn v. Stevens, 30 N. Y. Super. 544; West v. Blake- 
way, 2 Man. & G. 729; Cordwent v. Hunt, 8 Taunt. 596; 
Eddy v. Graves, 23 Wend. 82; Spence v. Healey, 8 
Exch. 668; Sinard v. Patterson, 3 Blatchf. 353; Miller 
v. Hemphill, 9 Ark. 488; Patrick v. Adams, 29 Vt. 376. 


* To appear in 33 Kansas Reports. 





In modern times the attaching of a seal to a signature 
is not regarded with that reverence which was for- 
merly the case, and when the Legislature enacted that 
a seal or wafer was unnecessary, but tbat a scroll or 
other device should be sufficient, the solemnity at- 
tending the execution of such contract vanished; and 
when the Legislature further provided that no instru- 
ment should be held invalid for want of a seal, and it 
became under the statute mere prima facie evidence of 
consideration, the affixing of seals, except to instru- 
ments required by law to be under seal, became of no 
practical importance. Consequently it has been held 
by this court that parties who have made written con- 
tracts may vary them afterward as much as they please 
by parol, if the nature of the agreement is not such 
that the law requires them to be in writing. Seaman 
v. O'Hara, 29 Mich. 66; Westchester F. Ins. Co. y, 
Earle, 33 id. 152; Roger Williams Ins. Co. v. Carring- 
ton, 43 id. 256. Of course the principle above stated 
implies that the subsequent agreement by which the 
orignal contract is varied must be a valid and binding 
agreement between the parties. It must be based upon 
a sufficient consideration, and must not itself be void 
under the statute of frauds. If it lacked the elements 
of a valid contract, it would bea nudum puctum, and 
not binding upon either party, in which case the origi- 
nal contract would remain intact. It was proper 
therefore for the court to instruct the jury, as he did 
in this case, as follows: “If the arrangement was sim- 
ply for a postponement of the execution of the con- 
tract, and the execution of the contract, under the 
terms of the postponement, might have been accom- 
plished within one year from its date, by its terms, the 
plaintiff cannot in this action recover, because in that 
case the contract which he has made— which is made 
by the subsequent agreement —is a different contract 
than that npon which he declares and seeks to recover 
at your hands. If, upon the other hand, the contract, 
by its terms — by the terms of the oral agreement be- 
tween the parties — the contract alleged to have been 
made could not be performed within one year from the 
date of the oral agreement in relation to it, it would 
not be good as a contract. It might be treated by the 
parties as a waiver of the right upon either side to in- 
sist upon the immediate performance of the contract, 
but it would not be good as a contract to take the 
place of the original contract.”” Under this charge the 
jury, in returning a verdict for the plaintiff, must 
have found that the oralarrangement between the par- 
ties relative to the extension of the time of perform- 
ance, could not by its terms be performed within one 
year from the time of the making thereof. It was 
therefore void under the statute of frauds applicable 
to such agreements, and as a necessary consequence 
was a mere nullity, and could not be used for any pur- 
pose. Chamberlain v. Dow, 10 Mich. 319; Hall v. Soule, 
11 id. 494; Holland v. Hoyt, 14 id. 288; Grimes v. Van 
Vechten, 20 id. 410; Scott v. Bush, 26 id. 421. No per- 
sou can complain of an injury caused by the act or 
conduct of a party to which he has consented; and no 
one who causes or sanctions the breach of an agree- 
ment cun recover damages for its non-performance, or 
interpose it as adefense toan action upon the contract. 
Shaw v. Lewistown Turnpike Co., 2 Pen. & W. 454; 
McKee v. Miller, 4 Blackf. 222; Young v. Hunter, 6 
N. Y. 203; Boutwell v. O’Keefe, 32 Barb. 434; Hart v. 
Lauman, 29 id. 410; Pike v. Butler, 4 id. 654; Mayor, 
etc., v. Butler, 1 id. 325; Stone v. Sprague, 20 id. 509; 
French v. New, id. 481; Jewell v. Blandford, 7 Dana, 
472; Smith v. Edmunds, 16 Vt. 687; MeCombs v. Me- 
Kennan, 2 Watts& 8. 216. Barton v. Gray. Opinion 
by Champlin, J. 

[Decided Sept. 29, 1885.] 
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INSURANCE LAW. 

FIRE POLICY—PROOFS OF LOSS—WAIVER—QUESTION 
or FACT.—This is an action of assuupsit on a policy of 
fire insurance, and comes up on the report of a referee, 
upon which the court below rendered a judgment for 
the plaintiffs. The defendant relies upon various speci- 
fied defects in the proof of loss submitted by the as- 
sured; and in reply it is insisted, first, that the decla- 
rations of Gray, the special agent of the company sent 
to adjust the loss, which were made to the plaintiff, 
John G. Findeisen, and were, according to the ref- 
eree’s findings, ‘“‘that the claim against the company 
was worthless, and that the loss would not be paid, be- 
cause he burned the property,’’ amounted to a waiver 
of the proofs of loss required by the conditions of the 
policy. It is established beyond question that such re- 
quirements are for the benefit of the company, and may 
be waived by it; and also that being conditions of for- 
feiture, they are not favored by the law, and a waiver 
of them is often found on slight evidence. Thus it has 
been held that an unqualified refusal by the company 
to pay the loss upon other specified grounds, made be- 
fore the expiration of the time within which it was the 
duty of the assured, by the terms of the policy, to file 
his proofs of loss, is an act from which the triers may 
find a waiver of such proofs. See authorities cited in 
Lyon v. Travelers’ Ins. Co., 3L Alb. L. J. 59; 20 N. W. 
Rep. 829; and in Mosley v. Vt. M. F. I. Co., 55 Vt. 142. 
But it is equally well settled that a waiver is, as re- 
marked by Taft, J., in Donahue v. Windsor County 
Ins. Co., 56 Vt. 382, ‘‘an intentional relinquishment 
of a known right;”’ and that whether or not there has 
been a waiver is always a question of facts for the jury. 
Donahue y. Ins. Co., supra; Home Ins. Co. v. Balti- 
more Warehouse Co., 16 Am. L. Reg. 162; Enterprise 
Ins. Co. v. Parisot, 35 Ohio St. 35, and authorities 
supra. Findeisen v. Met. Fire Ins. Co. Opinion by 
Royce, C. J. (57 Vt. 520.) 





<< —_—____—_— 


NEW BOOKS AND NEW EDITIONS. 
BEACH ON CONTRIBUTORY NEGLIGENCE. 

This treatise is by Charles Fisk Beach, Jr., of Ken- 
tucky, and published by Baker, Voorhis & Co., of New 
York. It is the only separate treatise on the subject. 
The editor has judged wisely that it is needed. The 
work is divided as follows: Negligence and contribu- 
tory negligence generally; general rule; comparative 
negligence, the modified rule in Illinois, Kansas, 
Georgia, Tennessee, and Kentucky; imputed contribu- 
tory negligence of third persons; ruleas affecting rail- 
road corporations; as to passengers, as to strangers; 
rule as affecting highways other than railroads; law of 
the road; rule as it qualifies the law of master and ser- 
vant, or employer and employed of every class; rule in 
special and particular cases; burden of proof, law and 
fact. Mr. Beach seems to have exhausted the cases, 
and has arranged them intelligently. We like his edit- 
ing better than some of his comments. For example, 
we do not at all agree with his adhesion tothe Ken- 
tucky and Federal doctrine of common employment, 
as illustrated in Railroad Co. vy. Ross, 112 U. S. 377, 
holding that the conductor and the engineer of a rail- 
road train are not fellow-servants. He says this is 
“the rule of humanity as it may confidently be de- 
clared the rule of even justice.”’ We prefer the opin- 
ion of Justices Bradley, Matthews, Gray and Blatch- 
ford, dissenting in that case, in accordance with the 
general doctrine, although Mr. Beach “regrets that 
four justices of such pre-eminent ability felt compelled 
to dissent, for verily the doctrine of this case has 
come to stay.”’ This anda few other like instances 
are the only fault to be found in Mr. Beach’s excellent 








and useful book. Whatever his opinion, however, he 

always frankly and clearly states the law. We venture 

to say that a more practically useful and trustworthy 

treatise has not been published in many a day. 

CHASE’s STEPHEN’S DIGEST OF THE LAW OF EVI- 
DENCE. 

This excellent digest is admirably edited by George 
Chase, Esq., a lecturer in the Law School of Columbia 
College. The notes by the editor are judicious and ex- 
haustive,and render the book one of the completest and 
most convenient manuals that we have ever seen. The 
text and notes cover 290 pages; there are tables of 
contents, of cases and statutes cited, and an elaborate 
index. It is a workmanlike and satisfactory book, and 
is well printed, although we should have preferred a 
larger type. 

Forcer’s Harris’ CRIMINAL LAW. 
LAWSON’S DEFENCES TO CRIME. 

The former of these works, published by Rob’t 
Clarke & Co., of Cincinnati, is a concise treatise in one 
volume of moderate size; the latter, published by 
Sumner Whitney & Co., of San Francisco, is to be in 
five large volumes, of which the third is before us, con- 
sisting of leading cases with notes. The former is of 
asort which ordinarily we do not greatly commend. 
We much prefer an American work with references to 
the English decisions. It is fairly executed on its 
basis. Mr. Lawson’s work is a vast and important one, 
and is executed, as all his work is, with exceeding in- 
dustry and clearness. The present volume covers the 
subjects of corporations, husband and wife, infancy, 
principal and agent, consent, accident, ignorance and 
mistake of law and of fact,duress, attempts, omissions. 
We do not find the case of Queen v. Dee, Irish Ex. 
Div., Dec., 1884; 31 A. L. J. 43, on the subject of con- 
sent to sexual intercourse by a wife supposing the de- 
fendant to be her husband. This seems a rather un- 
fortunate omission. But we believe Mr. Lawson 
rarely makes a slip, and we can commend his editorial 
work unhesitatingly and warmly. The volume is 
handsomely printed. 

—— + 


OF APPEALS DECISIONS. 





COURT 
THE following decisions were handed down Tues- 
day, Nov. 24, 1885: 

Order of General Term affirmed and judgment abso- 
lute directed for defendant, with costs—Giles H. F. 
Van Horne, ex’rs, etc., appellants, v. Wm. Campbell 
et al., respoudents.——Judgment affirmed with costs— 
Wright Robbins, appellant, v. John S. McClure, in- 
dividually and as ex’r, respondent; Nelson B. Killmer, 
appellant, v. N.Y. C. & H. R. R. Co., respondent; 
Wm. H. Hersee et al., appellant, v. Roderick D. Por- 
ter, respondent; Adolph Herrmann, respondent, v. 
Niagra Fire Ins. Co., appellant; Charles G. Havens et 
al., respondents v. Benj. A. Willis, impld., appellant; 
Benjamin Guffey and another, respondents, v. N. Y. 
Cent. Ins. Co., appellant; Michael Mulry, respondent, 
v. John L. C. Norton, appellant; Thomas Stillman, 
respondent, v. Mary S. Van Beuren, impld., appellant: 
Oregon Steamship Co., respondent, v. G. K. Otis, ap- 
pellant; John Gottleib, respondent, v. New Eork, L. 
E. & W. R. Co., appellant; Equitable Life Assur. Soc. 
of United States v. Emma L. Bostwick and another, 
appellants; John Donovan, respondent, Philip Ebling 
et al., respondent, v. Paul Bauer, appellant; James V. 
Haviland and others, appellants, v. Wm. H. Schmohl, 
impld., respondent; Mary Garvey, respondent, v. City 
of Buffalo; Frank Guillaume, respondent, v. General 
Transatlantic Co., appellants; Wm. Gleason, respond- 
ent, v. Calvin H. Bell, appellant; Hiram Clark appel- 
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lant, v. Sidney Stillman and others, comm’rs, etc., re- 
spondents; Mathew B. Almon v. James G. Hamilton 
et al., appellants; Bank of Nova Scotia, respondent, v. 
James G. Hamilton et a/., appellants; Adaline R. Ed- 
ington, ex’r, appellant, v. 42tna Life Ins. Co., respond- 
ent; John Baizley and another, respondent, v. James 
H. Workman and another, appellants; Wm. H. Par- 
sons and others, respondents, v. Daniel J. Sprague 
impld., appellant; Erastus Corning, respondent, v. 
James T. Walker, appellant; Amzi B. Davenport, ap- 
pellant, v. Brooklyn City R. Co., respondent; John 
Foley and others, appellants, v. Gilbert M. Spier et al., 
respondents; Henry Blumenthal, respondent, v. Ly- 
man G. Bloomingdale and another, appellants; Ellen 
Nichols, respondent, v. Brooklyn City R., appellant; 
lke A. Nemelty, appellant, v. Joseph L. Naylor et al., 
respondents; Franklin Warren, respondent, v. John 
Chadwick, appellant; Annie E. Cornell, respondent, v. 
Augustus H. Ward and others, appellants; Geo. A. 
Smith, respondent, v. Joseph Kenyon, appellant; 
Oscar Waring,respondent, v. Frances A. Waring,appel- 
lant; Chas. Ditberner, Jr., applt.,v. S. Rogers, respt.— 
Judgment reversed, new trial granted, costs to abide 
the event—Emma I. Vedder, adm’x, respondent, v. 
Village of Little Falls, appellant; Samuel Baron, re- 
spondent, v. Aaron Brunmer et al., appellants; Caro- 
line A. Stewart, appellant, v. George Crysler et al., re- 
spondents; Thomas H. Stringham, appellant, v. Cor- 
nelia M. Stewart, respondent; Elizabeth Ann Shults, 
respondent, v. German Fingar, appellant.——Sentences 
reversed and annulled, indictments quashed, and de- 
fendant discharged—People, respondents, v. Frank R. 
Sherwin, appellant. ——Order affirmed with costs— 
Continental Stove Service Company, appellant, v. Cur- 
tis, Clark and others, respondents; William H. Abell 
and others, respondents, v. New York, Lackawanna 
and Western R. Co., appellant; People, ex rel. Amelia 
M. Robinson, appellants, v. Michael O’ Keefe, registrar, 
etc.——Judgment of General Term reversed and judg- 
ment entered on the report of the referee affirmed 
with costs—William King, Jr., appellant, v. Thomas 
Leighton, respondent. Order of General Term re- 
versed and judgment of Special Term affirmed with 
costs—Emma J. Nicholls, appellant, v. Phebe L. Went- 
worth, respondent.——Judgment affirmed with costs, 
with leave to defendant to answer on payment of costs 
within twenty days after their adjustment—Wm. W. 
Scriver and another, respondents, v. Eli B. Smith, ap- 
pellant.——Judgment affirmed—People, respondents, 
v. Guiseppe Guidici, appellant. Judgment modified 
so as to charge plaintiff's legacy with lawful interest 
upon the land pro rata with the legacy to Moses Mc- 
Corn, and as modified affirmed without costs to either 
party in this court—Sarah McCorn, respondent, v. 
John McCorn and others, appellants. ——Order of Gen- 
eral Term affirmed and judgment absolute ordered for 
plaintiff with costs—James L. Sharp, respondent, v. 
David J. Hutchinson, impleaded, appellant. ——Judg- 
ment affirmed, and judgment absolute on the stipula- 
tion with costs—Daniel Sweeny, respondent, v. Jo- 
anna L. St. John and others, appellants, Denied 
with costs—J. Warren Day, appellant, v. Emilie Nason 
and another, respondents. 














NOTES. 
THe TABLE OF FEES. 
Atr: The Laird o’ Cockpen. 

O, how oft hae I heard 

That our whole stock in trade 
Is a desk for a yaird 

And a pen for a spade, 
While it maun be agreed 

There's a world guid in these, 
Yet your best pock o’ seed 

Is the table o’ fees. 





For the desk and the stule, 
Wi' a sigh let me say, 
May be props for a fule 
At the end of the day; 
But like manna and snaw, 
Or a peck o’ white peas, 
For the doves of the law 
Is the table o’ fees. 


Let the merchantman boast 
O’ his fine speculations, 

And the clergyman hoast 
O’er his lands allocations; 

For a steady on-cost, 
Banking up the bawbees, 

Like a warm dreepin’ roast 
Is the table o’ fees, 


Man! it gangs wi’ a clack 
Like a mill makin’ flour; 
Three-and-fourpence a crack! 
Six-and-eightpence an hour. 
Half-a-crown for a wink, 
And a shilling a sneeze, 
Come like stout o’ sma’ ink 
Frae the table o’ fees. 


I could hand ye my stule, 
Ruler, ink-horn and desk; 
I could hand ye my quill, 
Or whate’er ye micht ask; 
And could yet wi’ my tongue, 
Whilk nae man can appease, 
Fill a cask tae the bung 
Frae the table o’ fees. 


What does the Solicitors’ Journal think a petard is? 
It speaks of au “‘engineer hoist on his own petard.” 
Perhaps itis a gallows ora derrick. Besides, Shakes- 
peare said ‘* petar,’’ probably thinking of salt-petre. 


To the ALBANY LAw JOURNAL, otherwise known as 
“The Ruler of the Queen’s Navee,’’ we can only say 
that we congratulate ourselves as having furnished it 
asubject forthe only amusing reading that has ap- 
peared in its columns since Esek Cowen wrote his 
funny letter against the proposed Code. Finally, as 
an answer to the charge of youth, we can only mod- 
estly refer to Pitt’s famous answer to a similar charge. 
—Columbia Jurist. 


The ALBANY LAW JouRNAL criticises the Central 
Law Journal for comparing the late Emory A. Storrs, 
in the point of brilliant ability and oratorical power, 
with Erskine, Grattan, Choate, Prentiss and Ingersoll, 
and suggests that he was more like the lamented and 
brilliant orator and advocate, Matt Carpenter. Mr. 
Storrs was sui generis— like himself, and no one else; 
and was no more like Matt Carpenter than David Da- 
vis is like Roscoe Conkling.—Washington Law Jour- 
nal. Well, this settles it. 


From a sketch of Mr. Irving Browne, the editor of 
the ALBANY LAW JOURNAL, which appears in a gal- 
lery of brief biographies of *‘ Men of Note”’ in a lead- 
ing Albany daily paper, we learn that ‘a new volume 
of critical essays written by him, entitled ‘ Iconoclasm 
and Whitewash,’ is now in press, and will soon be 
published in New York.” This suggestive and incis- 
ive title is characteristic of Mr. Browne’s acute and 
facile pen, and of the liberal, free and discriminating 
tone which characterizes the conduct of his journal, 
and has made it the leading weekly of its class in this 
country; and it awakens interest to see his treatment 
of the broken images of the past, or the image breakers 
of to-day, and of the decorators of defacement, who- 
ever and whatever these all may be, which his papers 
will doubtless amuse and instruct by analyzing and 
satirizing.—New York Daily Register. 
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CURRENT TOPICS. 





ORD COLERIDGE writes us on the subject of 
Chief Justice Waite’s recent visit to England 
as follows: ‘‘I was sorry to see from the ALBANY 
Law JOURNAL that several of our papers have 
found fault with the reception of your good and 
honored chief justice. I can only say that we did 
our best, but he came at a most unfortunate season. 
The circuits were going on, and most of the judges 
were out of London. But he came here one day, 
and I announced him, and the bar received him 
standing, and stood up when he went away. He 
sat at my right hand asif he had been a member 
of the court. We had a reception of queen’s 
counsel, and a curious case as to conusance of plea 
by the University of Oxford, in which the charters 
of Henry VIII and Queen Elizabeth were produced 
in original, and the chief justice inspected them 
both. I pressed him and Mrs. Waite to come and 
stay with me, but (wisely, I think) he preferred the 
freedom of a hotel. However, I got together all 
the great lawyers I could, and gave him and Mrs. 
Waite a dinner. I did all in my power in other 
ways, not merely as a duty, but from gratitude to 
him and his colleagues for the great kindness and 
honor they showed me, and from deep and un- 
feigned regard for the chief justice himself. He 
writes to me in a strain of thorough satisfaction: 
‘You know how well I was taken care of in Lon- 
don. Everywhere on my travels I was equally well 
treated. My name, if I chose to give it, was a 
passport to any place I wanted to see, and on the 
circuit [I met Baron Pollock at Lincoln, and Mathew 
and Wills at York. They did every thing that was 
possible for me, and I enjoyed every moment of 
my stay with them. The bar of the north-eastern 
circuit were very anxious that I should dine with 
them, but I had to decline.’ There is more to the 
same effect, but this will show you that the chief 
justice himself had no sense of slight or of dis- 
courtesy. I had proposed a bar dinner to him in 
one of the halls of the Inns of Court, but so many 
of the bench and bar must have been absent that 
it was thought better not to have one. I hope you 
will let your readers know that as far as we could 
we did honor to a man who most justly deserves it 
on every ground, public and private.” This is 
certainly a very reasonable answer to all that has 
been said — and most that has been said has been 
said by the London law journals and the London 
newspapers—on this subject. We have never 
found our English brethren lacking in courtesy to 
our great lawyers and statesmen, and we have not 
believed them lacking in this instance. 





In speaking of the McArdle case, in which our 
Court of Appeals recently recognized the validity 
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of a trust for the celebration of masses, the Inde- 


pendent says: ‘‘ Whether the saying of such masses 
be a religious heresy or not, we can see no good 
reason in law why Catholics should not have this 
privilege, nor why the legal ground, as adopted by 
the Court of Appeals, is not a sound one.” With 
which we agree. 


We always like to publish something to interest 
the wives, daughters and sisters of our subscribers. 
We have been assured by many ladies that they 
read our JouRNAL every weck with pleasure — that 
is to say, the editorial portions of it. So this week 
we have to chronicle that Miss Rebecca Jones — we 
think that is the name — who went to jail rather 
than testify in a New York will case, and lay 
there until the State could not afford to feed her 
any longer, seems to have turned up in London. 
The Law Times says: ‘‘Mr. Justice Pearson gave a 
very wholesome lesson to obstinate litigants on 
Monday last in a case of Haigh v. Haigh. A lady, 
who was the defendant in the action, and who had 
a good prima jacie defense, had put in an affidavit 
of documents, two of which were the deposit books 
relating to sums in a savings bank, the right to 
these sums being the question at issue in the action. 
When an order for inspection of these documents 
was made she refused to deliver them up, and al- 
though her solicitor in the strongest possible terms, 
both in writing and orally, explained to her the 
danger of persisting in such a refusal, at the same 
time pointing out that she could be present at the 
inspection, and need never allow the documents to 
go out of her sight, all was of no avail. The con- 
sequence was that an order was obtained by the 
plaintiffs to strike out her statement of defense, 
judgment went by default, and an order was subse- 
quently made upon her to concur in transferring 
the money into court. She then instructed another 
solicitor, and a motion was made on her behalf un- 
der Order XXVII, r. 15, by which ‘any judgment 
by default * * * may be set aside by the court 
or a judge upon such terms as to costs or otherwise 
as such court or judge may think fit.’ Mr. Justice 
Pearson expressed the great reluctance which he 
and every other judge must always feel at dismiss- 
ing an action on grounds entirely apart from its 
merits. But he stated that he could find no case in 
the books in which a judgment had been set aside 
where it had been obtained under circumstances at 
all resembling those of the case before him, and he 
accordingly held that the motion must be dismissed 
with costs.” We have often thought that the ob- 
stinacy of womankind might well be utilized in 
warfare. For example, if women had been in ex- 
clusive possession and command of Richmond and 
Vicksburg, we doubt that General Grant, obstinate 
as he was well known to be, would ever have got 
in. The only way to counterbalance such an ad- 
vantage would be to constitute the besieging army 
of women, and give out that the place was full of 
sealskin wraps and the like. Women are unques- 
tionably much more obstinate in litigation than 
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men. In domestic affairs too they are much more 
obstinate. The most unpleasant form that their ob- 
stinacy ever takes is the keeping still and refusing 
to quarrel when their husbands are cross. 


It seems that Mr. Justice Field is not in favor of 
attorneys coming ‘‘heeled’”’— we believe that is 
the technical expression in such case made and pro- 
vided —into his court, even when he is sitting in 
San Francisco. He even went so far as to say that 
if an attorney should come armed into court he 
should be fired out of the bar. And a very proper 
and wholesome ruling it was. The fact that wit- 
nesses come armed is no excuse. The ministers of 
justice must take their chances at the hands of jus- 
tice, and not adopt measures to meet personal vio- 
lence with private resistance. The proper course is, 
as Mr. Justice Field says, to report the apprehended 
danger to the court, and let the offender be ar- 
rested. For ourselves we should very much dislike 
to be upon the bench when counsel and witness 
were shooting at one another below — for bullets, 
like sparks, are prone to fly upward. 


Another case of disorderly conduct in court is 
Owens v. State, Texas Supreme Court, 1 Tex. Ct. 
Rep. 385, an election case, in which a new trial was 
granted for the reason, among others, that the audi 
ence were allowed to applaud on the trial. The 
court said: ‘‘It was shown that a large number of 
persons attended the trial during the whole time 
that it was in progress, That whenever any thing 
favorable to the relator occurred they greeted it 
with bursts of applause. That the court checked 
these demonstrations from time to time, but they 
were renewed as often as similar occasions called 
them forth, and they do not seem to have been ef- 
fectually and finally quelled till the trial was over. 
It is a sad, if not a humiliating thought, that such 
unbecoming conduct in a court of justice could not 
have been effectually and permanently stopped 
upon its first demonstration. The district courts 
are armed with full power to punish contempts. 
This was a contempt of court of the most serious 
character — calculated, as it was, to control the ver- 
dict of the jury by outside influences. The court 
would have been justified in using the strong arm 
of the law to suppress this conduct, or if these 
failed, in stopping the trial of the cause until it was 
fully assured there would be no further demonstra- 
tion of the kind. As this was not done, there is 
nothing left for us but to apply the rule universally 
inforced in this court when the jury may have been 
influenced in giving an incorrect verdict by passion 
or prejudice caused by the misconduct of others. 
We have in such cases constantly reversed the judg- 
ment and ordered a newtrial. This is a proper case 
for the inforcement of that rule. The applause 
may not have influenced the jury, and perhaps did 
not, but as it had a tendency so to do, and the jury 
had admitted one box and excluded others upon 
substantially the same testimony, there is a proba- 


bility that their finding may have been affected in 
some measure by the applause, however conscien- 
tiously they may have attempted to act in making 
up their verdict.” 


We flatter ourselves that we learn something new 
every day. To-day we have learned what ‘ floaters” 
are. They are criminals at large under suspended 
sentence. The Southern Law Times informs us of 
this, and denounces the practice very vigorously, 
and we think justly, saying that in large cities, at 
least, ‘‘the scamps usually continue their depreda- 
tions without material interruption.’”? The Times 
further says that the practice is without the au- 


thority of law. 
—_—_ -~~—_—_——— 


NOTES OF CASES. 

: Darrigan v. N. Y. & N. E. R. Co., Connecticut 

Supreme Court of Errors, it was held that a 
railroad train-dispatcher and a locomotive engineer 
are not fellow-servants. The court said: ‘The 
negligence of the train-dispatcher is admitted, but 
the defendant claimed that such negligence was the 
negligence of a fellow-servant, for which it is not 
liable; and that is the first question presented for 
our consideration. In Wilson v. Willimantic Linen 
Co., 50 Conn. 433, this court held that a master was 
bound to provide for his servant a reasonably safe 
place for his work, and reasonably safe appliances. 
An application of that principle to a railroad com- 
pany would require it to keep its road-bed, rolling- 
stock, tools and implements in good and safe con- 
dition, to adopt rules and regulations adapted to its 
business so as to guard against accidents, and to 
employ skillful and competent agents and employ- 
ees in every department of its service. In short, 
all employers shall be vigilant in the use of means, 
and in the adoption of measures to make the ser- 
vants in their employ reasonably safe. To that ex- 
tent the master assumes the risk. On the other 
hand the servant assumes the natural and ordi- 
nary risks incident to the business, including those 
arising from the negligence of his fellow-servants, 
To a certain extent the distinction between the two 
classes of risks is obvious, and in most cases it is 
easy to determine on which side of the dividing 
line the case falls, but along the line on either side 
isa wide margin of debatable ground. It would 
be idle to attempt to notice any considerable num- 
ber of the many cases that have been decided on this 
subject. They are so conflicting that it is impossi- 
ble to reconcile them, and it is equally impossible 
to extract from them any general rule or principle 
by which future cases, or any considerable portion 
of them, may be determined. Differing views are 
entertained by different courts in similar cases, To 
some extent each case is determined by the peculiar 
circumstances attending it. Nor are the courts 
uniform in their statement of the principles upon 
which the master’s exemption rests. The train- 





dispatcher in respect to the matter of moving these 
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trains was supreme. The whole power of the cor- 
poration whose duty it was to move them safely 
was delegated to him. He was the agent through 
whom the corporation attempted to perform its 
duty. He acted in its name, by its authority, and 
its stead. The engineer was bound to obey his or- 
der. Disobedience or deviation would have been 
subversive of order and discipline, destructive in 
its consequences, and just cause for immediate dis- 
missal. He received an order to go west from 
Waterbury on a single track road at atime when 
another train was approaching Waterbury from the 
west. The order was imperative, and it required 
of him implicit obedience. He obeyed. He did 
not then know the consequences, but the company 
did, or should have known. He conformed to the 
order, as he was bound to; and while so conform- 
ing, and as the direct consequence thereof he was 
injured. Reason, justice and law require that the 
company should be held responsible.” See Mathews 
v. Case, 61 Wis, 491; 8. C.,50 Am. Rep. 151; Chic., 
etc., Ry. Co. v. Swanson, 16 Neb. 254; 8S. C., 49 Am. 
Rep. 718; Moon’s Adm’r v. Richmond, etc., R. Co., 
78 Va. 745; S. C., 49 Am. Rep. 401; Railroad v. 
Ross, 112 U. 8. 877. 


In Hunter's Appeal, Pennsylvania Common Pleas; 
September, 1885, it was held that « produce com- 
mission merchant is not taxable as a ‘‘ merchandise 
broker.” The court said: ‘*The admitted facts of 
the case are that the business of the appellant for 
which he has been thus assessed is of the following 
nature: He receives fruits, butter, eggs, poultry, 
and various other kinds of country produce, which 
are consigned to him from distant points for sale, 
takes the same into his exclusive possession, has the 
exclusive care, custody and control thereof, hold- 
ing himself responsible therefor to his consignor, 
disposes of the same by sale and delivery in his 
own name, and upon accounting with his consignor 
receives for his compensation a certain percentage 
of the proceeds. It is apparent from this state- 
ment of the character of the business carried on 
by the appellant that he is not a broker but a fac- 
tor, the difference between which pursuits is well 
defined by the law as well as in the common under- 
standing of the people. <A factor and a broker are 
both agents. A factor is employed either by a for- 
eign or home merchant, or other person, and is in- 
trusted with the possession and apparent ownership 
of the goods to be sold by him for his principal. 
A broker has not the custody of the goods of his 
principal. He is merely empowered to effect the 
contract of sale, and when he has effected such sale 
he is functus officio. A factor is distinguished from 
a broker by being intrusted by others with the pos- 
session and disposal of goods. A broker is em- 
ployed merely in the negotiation of mercantile con- 
tracts. He is not intrusted with the possession of 
goods, and does not act in his own name. A mer- 
chandise broker is a commercial agent who makes 
sales or purchases for others. His business is to 
make contracts to be executed by other people. 





He receives no consignments, has no custody of the 
goods, no property in them, no lien upon them, and 
as a general rule, never sees them. The appellant’s 
business is altogether a different business from this. 
He is what is called in common parlance a produce 
commission merchant. That is, he is a factor em- 
ployed to sell products which are sent to him for 
sale, with which he deals as if he were the owner, 
in which he has a special property, and for which 
he may maintain replevin or trover, or if sold, an 
action for the price.” 


In Manton v. Tabois, 53 L. T. Rep. (N. 8.) 289, 
it was held by Bacon, V. C., that a provision that 
‘‘furniture, goods and chattels” at a house pro- 
vided for a wife’s residence should not be sold dur- 
ing her life, did not embrace jewelry, plate, money, 
coins, guns, scientific instruments, etc. The court 
said: ‘‘ The will in question is the will of a gentle- 
man of considerable wealth, and who was engaged 
in scientific and literary pursuits, as appears by the 
will itself. Now, the testator begins by directing 
the payment of a variety of legacies, and the re- 
lease of a debt which was due to him, and then he 
directs that these legacies, amounting to more than 
£5001, are to be paid from ‘such part of my per- 
sonal estate as shall consist of money at my bank- 
ers or in three per cent consols’—a circumstance 
that is to be taken into consideration in construing 
his will. And in another part of his will, to which 
attention was particularly called, there is this: that 
having provided that the whole of his income should 
be devoted to his wife, and that her residence should 
be at the house at Shepherd’s Bush, which he men- 
tions, ‘so long as the lease thereof shall last, and 
the safety and fitness of the house be agreed upon 
by my executors. I desire that the furniture, goods 
and chattels be not sold during my wife’s life-time, 
but at her decease be divided among the executors.’ 
That raises the first question that was argued before 
me. The question is whether those words ‘ furni- 
ture, goods and chattels,’ which the testator directs 
are not to be sold during his wife’s life-time, are 
confined to what would be the popular meaning of 
them; that is to say, to the furniture, goods and 
chattels, which are in the house and used in the 
house, the quiet possession of which he provides 
for his wife. Upon that I cannot doubt that the 
rule as to things ejusdem generis (for it is arule here) 
applies to this particular case, and that nothing 
passes by this bequest beneficially to the executors 
but the things which were actually in the house, 
and useful and agreeable to the comfort of his wife, 
and for the life interest which the testator gave her, 
and that it does not pass guns, nor revolvers, nor 
coins, nor any of the other things which are men- 
tioned at such length in the schedule, but is liter- 
ally confined to those things, which if the house 
had been put up to be let to a tenant as a furnished 
house, would have been passed over to the tenant, 
to be used in the occupation of the house.” See 
Sumner v. Blakslee, 59 N. H. 242; 8. C., 47 Am. 
Rep. 196; and note, 197. 
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In State v. Schwartz, Wisconsin Supreme Court, 
Nov. 3, 1885, 25 N. W. Rep. 417, it was held that 
the fraudulent alteration of a promissory note of 
five dollars, by erasing the dollar-mark and substitut- 
ing the figure 2, was forgery. The court said: 
‘*On principle and authority we think the question 
should be answered affirmatively. Booth v. Wal- 
lace, 2 Root, 247, was an action on a promissory 
note for ‘ thirty-two, twelve shillings and five pence.’ 
The court said: ‘The word ‘pounds’ after the 
words ‘thirty-two’ is necessarily implied, and the 
omission, it is clear, was owing to the mistake of 
the scribe who drew the note, and the implication 
is so clear and strong that it is not necessary it 
should be averred in the declaration more fully 
than it is.’ In Northrop v. Sanborn, 22 Vt. 433, the 
question arose on an order requesting the drawee to 
pay the bearer ‘37.89,’ without any thing else on 
the face of the order to denote that dollars and 
cents were intended. The court said, Judge Red- 
field delivering the opinion: ‘ We think it not nec- 
essary to say that the order expressed for 37.89 is 
so far unintelligible that it is void. The law of 
the United States Congress establishing our national 
currency having declared that it shall consist of the 
dollar as a unit, and the decimal parts of the dol- 
lar as dimes and cents, it would seem the necessary 
legal intendment that a contract expressed in fig- 
ures should be in the currency of the country. If 
prefixed by the usual sign ($) no one could enter- 
tain doubt; and that is nothing but a mark to sig- 
nify that the national currency is intended. With- 
out that we think the legal intendment is the same.’ 
Murrill v. Handy, 17 Mo. 406, was an action ona 
promissory note wherein the makers promised to 
pay the payee ‘the sum of fifty-two 25-100, for 
value received.’ The word ‘dollars,’ as well as 
the ‘$’ mark, was entirely omitted. It was held 
that the note on its face was for $52.25. Some 
stress was laid upon the words ‘the sum’ in the in- 
strument, but we think the word ‘pay’ is equally 
significant. Other cases to the same effect are 
cited by the attorney-general, although perhaps 
they are not so directly in point as are those above 
referred to.” This holding finds support in Pez v. 
Elliott, 2 East P. C. 951; Beardsley v. Hill, 61 Ill. 
354; Harmon v. Howe, 27 Gratt. 676. 

seceaicelpicpetaiiin 

CONTRACT — WARRANTY — REPUDIATION. 

SUPREME COURT OF THE UNITED STATES, 
OCTOBER 26, 1885 


NORRINGTON Vv. WRIGHT.* 


In a mercantile contract a statement descriptive of the sub- 
ject-matter, or of some material incident, such as the 
time or place of shipment, is ordinarily to be regarded as 
a warranty or condition precedent, upon the failure or 
non-performance of which the party aggrieved may repu- 
diate the whole contract. 

Under acontract made in Philadelphia for the sale of **5,000 
tons iron rails, for shipment from a European port or 
ports, at the rate of about 1,000 tons per month, begin- 





+8. C., 6 Sup. Ct. Rep. 12. 





ning February, 1880,but whole contract to be shipped before 
August 1, 1880, at $45 per ton of 2,240 pounds, custom-house 
weight, ex ship Philadelphia; settlement, cash, on presen- 
tation of bills accompanied by custom-house certificate of 
weight; sellers not to be compelled to replace any parcel 
lost after shipment ’’—the sellers are bound to ship 1,000 
tons in each month, from February to June inclusive, ex- 
cept that slight and unimportant deficiencies may be 
made up in July; and if only 400 tons are shipped in Feb- 
ruary, and 8$5 tons in March, and the buyer accepts and 
pays for the February shipment on its arrival in March, 
at the stipulated price, and above its market value, and 
in ignorance that no more has been shipped in February, 
and is first informed of that fact after the arrival of the 
March shipments, and before accepting or paying for 
either of them, he may rescind the contract by reason of 
the failure to ship about 1,000 tons in each of the months 
of February and March. 

x error to the Circuit Court of the United States 
for the Eastern District of Pennsylvania. The 

opinion states the facts. 


Samuel Dickson and J. C. Bullitt, for plaintiffs in 
error. 


R. C. McMurtrie, for defendants in error. 


Gray, J. This was an action of assumpsit, brought 
by Arthur Norrington, a citizen of Great Britain, 
trading under the name of A. Norrington & Co., 
against James A. Wright and others, citizens of Penn- 
sylvania, trading under the name of Peter Wright & 
Sons, upon the following contract: 

* PHILADELPHIA, January 19, 1880. 

**Sold to Messrs. Peter Wright & Sons, for account 
of A. Norrington & Co., London: Five thousand 
(5,000) tons old T iron rails, for shipment from a Euro- 
pean port or ports, at the rate of about one thousand 
(1,000) tons per month, beginning February, 1880, but 
whole contract to be shipped before August 1, 1880, at 
forty-five dollars (345.00) per ton of 2240 tbs., custom- 
house weight, exship Philadelphia. Settlement, cash, 
on presentation of bills, accompanied by custom-house 
certificate of weight. Sellers to notify buyers of ship- 
ments with vessels’ names as soon as known by them. 
Sellers not to be compelled to replace any parcel lost 
after shipment. Sellers, when possible, to secure to 
buyers right to name discharging berth of vessels at 
Philadelphia. 

*“ EDWARD J. ErrinG, Metal Broker.”’ 

The declaration contained three counts. The first 
count alleged the contract to have been for the sale of 
about 5,000 tons of Tiron rails, to be shipped at the 
rate of about 1,000 tonsa month, beginning in February 
and endingin July, 1880. The second count set forth 
the contract verbatim. Fach of these two counts al- 
leged that the plaintiff in February, March, April, May, 
June and July shipped the goods at the rate of about 
1,000 tons a month, and notified the shipments to the 
defendants; and further alleged the due arrival of the 
goods at Philadelphia, the plaintiff's readiness to de- 
liver the goods and bills thereof, with custom-house 
certificates of weight, according to the contract, and 
the defendants refused to accept them. The third 
count differed from the second only in averring that 
400 tors were shipped by the plaintiff in February and 
accepted by the defendants, and that the rest was 
shipped by the plaintiff at the rate of about 1,000 tons 
a month, in March, April, May, June and July. The 
defendants pleaded non assumpsit. The material 
facts proved at the trial were as follows: 

The plaintiff shipped from various European ports 
400 tons by one vessel in the last part of February, 885 
tons by two vessels in March, 1,571 tons by five vessels 
in A pril, 850 tons by three vessels in May, 1,000 tons by 
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two vessels in June, and 300 tons by one vessel in July, 
and notified to the defendants each shipment. The de- 
fendants received and paid forthe February shipment 
upon its arrival in March, and in April gave directions 
at what wharves the March shipments should be dis- 
charged on their arrival; but on May 14, about the 
time of the arrivalof the March shipments, and hay- 
ing been then for the first time informed of the 
amounts shipped in February, March and April, they 
gave Etting written notice that they should decline to 
accept the shipments made in March and April, be- 
cause none of them were in accordance with the con- 
tract; and in answer to a letter from him of May 16, 
wrote him on May 17, as follows: ‘“ We are advised 
that what has occurred does not amount to an accept- 
ance of the iron under the circumstances, and the 
terms of the contract. You had a right to deliver in 
parcels, and we hadaright to expect the stipulated 
quantity would be delivered until the time was up in 
which that was possible. Both delivering and receiv- 
ing were thus far conditional on there being thereafter 
a complete delivery in due time and of the stipulated 
article. On the assumption that this time had ar- 
rived, and that you had ascertained that you did not 
intend to, or could not, make any further deliveries 
for the February and March shipments, we gave you 
the notice that we declined accepting those deliveries. 
As to April, it is too plain, we suppose, to require any 
remark. If we are mistaken as to our obligation for 
the February and March shipments, of course we 
must abide the consequences; but if we are right, you 
have not performed your contract, as you certainly 
have not for the April shipments. There is then the 
very serious and much debated question, as we are ad- 
vised, whether the failure to make the stipulated ship- 
ments in February or March has absolved us from the 
contract. If it does, we of course will avail ourselves 
of this advantage.” 

On May 18 Etting wrote to the defendants, insisting 
on their liability for both past and future shipments, 
and saying, among other things: ‘‘In respect to the 
objection that there had not been a complete delivery 
in due time of the stipulated article, 1 beg to call your 
attention tothe fact that while the contract is for 
5,000 tons, it expressly stipulates that deliveries may 
be made during six months, and that they are only to 
be at the rate of about 1,000 tons per month.” ‘As to 
April, while it seems to me ‘too plain to require any 
remark,’ I do not see how it cam seem so to you, un- 
less you intend to accept the rails. If you object to 
taking all three shipments made in that month, I shall 
feel authorized to deliver only two of the cargoes, or 
for that matter, to make the delivery of precisely 1,000 
tons. But I think lam entitled to know definitely 
from you whether you intend to reject the April ship- 
ments, and if so, upon what ground, and also whether 
you are decided to reject the remaining shipments un- 
der the contract. You say in your last paragraph that 
you shall avail yourselves of the advantage, if you are 
absolved from the contract; but as you seem to be in 
doubt whether you can set up that claim or not, I 
should like to know definitely what is your inten- 
tion.” 

On May 19 the defendants replied: ‘‘We do not 
read the contract asyou do. We read it as stipulating 
for monthly shipments of about 1,000 tons, beginning 
in February, and that the six months’ clause is to se- 
cure the completion of whatever had fallen short in the 
five months. As to the meaning of ‘about,’ it is set- 
tled as well as such a thing can be; and certainly 
neither the February, March nor April shipments are 
within the limits. As to the proposal to vary the no- 
tices for April shipments, we do not think you ean do 
this. The notice of the shipments, as soon as known, 
you were bound to give, and cannot afterward vary it 





if they do not conform to the contract. Our right to 
be notified immediately that the shipments were 
known is as material a provision as any other, nor can 
it be changed now in order to make that a perform- 
ance which was no performance within the time re- 
quired.” “You ask us to determine whether 
we will or will not object to receive further shipments 
because of past defaults. We tell you we will if we are 
entitled to do so, and will not if we are not entitled to 
do so. We do not think you have the right to compel 
us to decide a disputed question of law to relieve you 
from the risk of deciding it yourself. You know quite 
as well as we do what is the rule, and its uncertainty 
of application.” 

On June 10 Etting offered to the defendants the ulter- 
native of delivering to them 1,000 tons strict measure on 
account of the shipments in April. This offer they 
immediately declined. On June 15 Etting wrote to 
the defendants that two cargoes, amounting to 221 
tons, of the Aprilshipments, and two cargoes, amount- 
ing to 650 tons, of the May shipments (designated by 
the names of the vessels), had been erroneously noti- 
fied to them, and that about 900 tons had been shipped 
by a certain other vessel on account of the May ship- 
ments. On the same day the defendants replied that 
the notification as to April shipments could not be cor- 
rected at this late date, and after the terms of the con- 
tract had long since been broken. From the date of 
the contract to the time of its rescission by the de- 
fendants, the market price of such iron was lower 
than that stipulated in the contract, and was con- 
stantly falling. After the arrival of the cargoes, and 
their tender and refusal, they were sold by Etting, 
with the consent of the defendants, for the benefit of 
whom it might concern. 

At the trial the plaintiff contended (1) that under 
the contract he had six months in which to ship the 
5,000 tons, and any deficiency in the earlier months 
could be made up subsequently, provided that the de- 
fendants could not be required to take more than 
1,000 tons in any one month; (2) thatif this was not 
so, the contract was a divisible contract, and the rem- 
edy of the defendants for a default ip any month was 
not by rescission of the whole contract, but only by 
deduction of the damages caused by the delays in the 
shipments on the part of the plaintiff. But the court 
instructed the jury that if the defendants, at the time 
accepting the delivery of the cargo paid for, had no no- 
tice of the failure of the plaintiff to ship about 1,000 
tons in the month of February, and immediately apon 
learning that fact gave notice of their intention to re- 
scind, the verdict should be for them. The plaintiff 
excepted to this instruction, and after verdict and 
judgment for the defendants, sued out this writ of 
error. 

In the contracts of merchants time is of the essence. 
The.time of shipment is the usual and convenient 
means of fixing the probable time of arrival, with a 
view of providing funds to pay for the goods, or of ful- 
filling contracts with third persons. A statement de- 
scriptive of the subject-matter, or of some material in- 
cident, such as the time or place of shipment, is ordi- 
narily to be regarded as a warranty in the sense in 
which that term is used in insurance and maritime 
law, that is to say, a condition precedent upon the 
failure or non-performance of which the party ag- 
grieved may repudiate the whole contract. Behn v. 
Burness, 3 Best & 8S. 751; Bowes v. Shand, 2 App. Cas. 
455; Lowber v. Bangs, 2 Wall. 728; Davison v. Von 
Lingen, 113 U. 8. 40. 

The contract sued on is a single contract for the 
sale and purchase of 5,000 tons of iron rails, shipped 
from a European port or ports for Philadelphia. The 
subsidiary provisions as to shipping in different 
mouths, and as to paying for each shipment upon its 
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delivery, do not split up the contract into as many 
contracts as there shall be shipments, or deliveries of 
so many distinct quantities of iron. Mersey S. & L. Co. 
v. Naylor, 9 App. Cas. 434, 439. The further provision 
that the sellers shall not be compelled to replace any 
parcel lost after shipment, simply reduces, in the 
event of such a loss, the quantity to be delivered and 
paid for. The times of shipment, as designated in the 
contract, are ‘“‘at the rate of about 1,000 tons per 
month, beginning February, 1880, but the whole con- 
tract to be shipped before August 1, 1880.’’ These 
words are not satisfied by shipping one-sixth part of 
the 5,000 tons, or about 833 tons, in each of the six 
mouths which begin with February and end with 
July. But they require about 1,000 tons to be shipped 
in each of the five months from February to June in- 
clusive, and allow no more than slight and unimpor- 
tant deficiencies in the shipments during those months 
to be made up in the month of July. The contract is 
not one for the sale of a specific lot of goods, identified 
by independent circumstances — such as all those de- 
posited in a certain warehouse, or to be shipped in a 
particular vessel, or that may be manufactured by the 
seller, or may be required for use by the buyer, in a 
certain mill — in which case the mention of the quan- 
tity, accompanied by the qualification of ‘‘about,”’ or 
**more or less,’’ is regarded as a mere estimate of the 
probable amount, as to which good faith is all that is 
required of the party making it. But the contract be- 
fore us comes within the generalrule: ‘*‘ When no such 
independent circumstances are referred tu, and the en- 
gagement is to furnish goods of a certain quality or 
character toa certain amount, the quantity specified is 
material, and governs the contract. The addition of 
the qualifying words ‘about,’ ‘more or less,’ and the 
like, in such cases, is only for the purpose of providing 
against accidental variations arising from slight and 
unimportant excesses or deficiencies in number, meas- 
ure or weight.” Brawley v. United States, 96 U. S. 168, 
171, 172. Theseller is bound to deliver the quantity 
stipulated, and has no right either tocompel the buyer 
to accept a less quantity or to require him to select 
part out of a greater quantity ; and when the goods are 
to be shipped in certain proportions monthly, the 
seller’s failure to ship the required quantity in the 
first month gives the buyer the same right to rescind 
the whole contract that he would have had if it had 
been agreed that all the goods should be delivered at 
once. 

The plaintiff, instead of shipping about 1,000 tons in 
February and about 1,000 tons in March, as stipulated 
in the contract, shipped only 400 tons in February and 
885 tonsin March. His failureto fulfill the contract 
on his part in respect to these two first installments 
justified the defendants in rescinding the whole con- 
tract, provided they distinctly and seasonably asserted 
the right of rescissiou. The defendants, immediately 
after thearrival of the March shipments, and as soon 
as they knew that the quantities which had been ship- 
ped in February and in March were less than the con- 
tract called for, clearly and positively asserted the 
right to rescind if the law entitled them to do so. 
Their previous acceptance of the single cargo of 400 
tons shipped in February was no waiver of this right, 
because it took place without notice or means of 
knowledge that the stipulated quantity had not been 
shipped in February. The price paid by them for that 
cargo being above the market value, the plaintiff suf- 
fered no injury by the omission of the defendants to 
return the iron; and no reliance is placed on that omis- 
sion in the correspondence between the parties. 

The case wholly differs from that of Lyon v. Ber- 
tram, 20 How. 149, in which the buyer of a specific lot 
of goods accepted and used part of them with full 











means of previously ascertaining whether they con- 
formed to the contract. The plaintiff, denying the 
defendants’ right to rescind, and asserting that the 
contract was stillin force, was bound to show such 
performance on his part as entitled him to demand 
performance on their part, and having failed to do go, 
cannot maintain this action. 

For these reasons we are of opinion that the judg- 
ment below should be affirmed. But as much of the 
argument at the bar was devoted to a discussion of 
the recent English cases, and as a diversity in the law, 
as administered on the two sides of the Atlantic, con- 
cerning the interpretation and effect of commercial 
contracts of this kind, is greatly to be deprecated, it is 
proper to add that upon acareful examination of the 
cases referred to they do not appear to us to establish 
any rule inconsistent with our conclusion. 

In the leading case of Hoare v. Rennie, 5 Hurl. & N. 
19, which was an action upon a contract of sale of 667 
tons of bar iron, to be shipped from Sweden in June, 
July, August and September, and in about equal por- 
tions each month, at acertain price payable on deliy- 
ery, the declaration alleged that the plaintiffs per- 
formed all things necessary to entitle them to have the 
contract performed by the defendants, and were 
ready and willing to perform the contract on their 
part, and in June shipped a certain portion of the iron, 
and within a reasonable time afterward offered to de- 
liver to the defendants the portion so shipped, but the 
defendants refused to receive it, and gave notice to 
the plaintiff that they would not accept the rest. The 
defendants pleaded that the shipment in June was of 
about twenty tons only, and that the plaintiffs failed 
to complete the shipment for that month according to 
the contract. Upon demurrer to the pleas it was ar- 
gued for the plaintiffs that the shipment of about one- 


fourth of theiron in each month was not a condition 


precedent, and that the defendants’ only remedy for a 
failure to ship that quantity was by across-action. But 
judgment was given for the defendants, Chief Baron 
Pollock saying: ‘‘The defendants refused to accept 
the first shipment, because, as they say, it was nota 
performance, but a breach of the contract. Where 
parties have made an agreement for themselves, the 
courts ought not to make another for them. Here 
they say that in the events that have happened one- 
fourth shall be shipped in each month, and we cannot 
say that they meant to accept any other quantity. At 
the outset the plaintiffs failed to tender the quantity 
accoiding to the contract — they tendered a much less 
quantity. Thedefendants had a right to say that this 
was no performance of the contract, and they were no 
more bound to accept the short quantity than if a sin- 
gle delivery had been contracted for. Therefore the 
pleas are an answer to the action.’’ 5 Hurl. & N. 28. 
So in Coddington v. Puleologo, L. R., 2 Exch. 193, while 
there was a division of opinion upon the question 
whether a contract to supply goods, * delivering on 
April17, complete 8th May,” bound the seller to begin 
delivering on April 17, al) the judges agreed that if it 
did, and the seller made no delivery on that day the 
buyer might rescind the contract. 

On the other hand, in Simpson v. Crippin, L. R., 8 
Q. B. 14, under a contract to supply from 6,000 to 8,000 
tons of coal, to be taken by the buyer’s wagons from 
the seller’s colliery in equal monthly quantities for 
twelve months, the buyer sent wagons for only 150 
tons during the first month; and it was held that this 
did not entitle the seller to annul the contract and de- 
cline to deliver any more coal, but that his only rem- 
edy was by an action for damages. 

And in Brandt v. Lawrence, 1 Q. B. Div. 344, in which 
the contract was for the purchase of 4,500 quarters, 
ten per cent, more or less, of Russian oats, * shipment 
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by steamer or steamers during February,” or in case 
of ice preventing shipment, then immediately upon 
the opening of navigation, and 1,139 quarters were 
shipped by one steamer in time, and 3,361 quarters 
were shipped too late, it was held that the buyer was 
bound to accept the 1,159 quarters, and was liable to an 
action by the seller for refusing to accept them. Such 
being the condition of the law of England as declared 
in the lower courts, the case of Bowes v. Shand, after 
conflicting decisions in the Queen’s Bench Division 
and the Court of Appeal, was finally determined by 
the House of Lords. 1Q. B. Div. 470; 2 id. 112; 2 
App. Cas. 455. In that case two contracts were made 
in London, each for the sale of 300 tons of ‘* Madras 
rice, to be shipped at Madras or coast for this port 
during the months of March and (or) April, 1874, per 
Rajah of Cochin.”’ The 600 tons filled 8,200 bags, of 
which 7,120 bags were put on board, and bills of lading 
signed in February; and for the rest, consisting of 
1,030 bags put on board in February, and fifty in 
March, the bill of lading was signed in March. At 
the trial of an action by the seller against the buyer 
for refusing to accept the cargo, evidence was given 
that rice shipped in February would be the spring 
crop, and quite as good as rice shipped in March or 
April. Yet the House of Lords held that the action 
could not be maintained, because the meaning of the 
contract as apparent upon its face, was that all the 
rice must be put on board in March and April, or in 
one of those months. In the opinions there delivered 
the general principles underlying this class of cases are 
most clearly and satisfactorily stated. It will be suffi- 
cient to quote a few passages from two of those opin- 
ions. 

Lord Chancellor Cairns said: “ It does not appear to 
me to to be a question for your lordships, or for any 
court, to consider whether that is a contract which 
bears upon the face of it some reason, some explana- 
tion, why it was made in that form, and why the stip- 
ulation is made that the shipment should be during 
these particular months. It isa mercantile contract, 
and merchants are notin the habit of placing upon 
their contracts stipulations to which they do not at- 
tach some value and importance.’”’ 2 App. Cas. 463. 
“If it be admitted that the literal meaning would im- 
ply that the whole quantity must be put on board dur- 
ing a specified time, it is no answer to that literal 
meaning —it is no observation which can dispose of, 
or get rid of, or displace, that literal meaning — to say 
that it puts an additional burden on the seller without 
acorresponding benefit to the purchaser; that is,a 
matter of which the sellerand purchaser are the best 
judges. Nor is it any reason for saying that it would 
bea means by which purchasers, without any real 
cause, would frequently obtain an excuse for reject- 
ing contracts when prices had dropped. The non-ful- 
fillment of any termin any contract is a means by 
which a purchaser is able to get rid of the contract 
when prices have dropped; but that is no reason why 
aterm which is found in a contract should not be ful- 
filled.”” Pages 465, 466. “It was suggested that even 
if the construction of the contract beas I have stated, 
still if the rice was not put on board in the particular 
months that would not be a reason which would jus- 
tify the appellants in having rejected the rice alto- 
gether, but that it might afford a ground for a cross- 
action by them if they could show that any particular 
damage resulted to them from the rice not having 
been put on board in the months in question. My 
lords, I cannot think that there is any foundation what- 
ever for that argument. If the construction of the 
contract be as I have said that it bears, that the rice is 
to be put on board in the months in question, that is 
part of the description of the subject-matter of what 





is sold. What is sold is not 300 tons of rice in gross or 
in general. It is300 tons of Madras rice, to be put on 
board at Madras during the particular months.’ 
“The plaintiff, who sues upon that contract, has not 
launched his case until he has shown that he has ten- 
dered that thing which has been contracted for, and :f 
he is unable to show that,he cannot claim any damages 
for the non-fulfillment of the contract.’’ Pages 467, 468. 

Lord Blackburn said: ** If the description of the ar- 
ticle tendered is different in any respect it is not the 
article bargained for, and the other party is not bound 
to take it. I think in this case what the parties bar- 
gained for was rice, shipped at Madras or the coast of 
Madras. Equally good rice might have been shipped 
a little to the north or a little to the south of the coast 
of Madras. I do not quite know what the boundary 
is, and probably equally good rice might have been ship- 
ped in February as was shipped in March, or equally 
good rice might have been shipped in May as was ship- 
pedin April,and I dare say equally good rice might have 
been put on board another ship as that which was put 
on board the Rajah of Cochin. But the parties have 
chosen, for reasons best known to themselves, to say: 
We bargain to take rice, shipped in this particular re- 
gion, at that particular time, on board that particular 
ship; and before the defendants can be compelled to 
take any thing in fulfillment of that contract it must 
be shown not merely that it is equally good, but that 
it is the same article as they have bargained for, oth- 
erwise they are not bound to take it.’’ 2 App. Cas. 
480, 481. 

Soon after that decision of the House of Lords two 
cases were determined in the Court of Appeal. In 
Reuter v. Sala, 4 C. P. Div. 239, under a contract for 
the sale of ‘about twenty-five tons, more or less, 
black pepper, October and (or) November shipment, 
from Penang to London, the name of the vessel or ves- 
sels, marks, and full particulars to be declared to the 
buyer in writing within sixty days from date of bill of 
lading,” the seller, within the sixty days, declared 
twenty-five tons by a particular vessel, of which only 
twenty tons were shipped in November and five tons 
in December; and it was held that the buyer had the 
right to refuse to receive any part of the pepper. 

In Honek v. Muller, 7 Q. B. Div. 92, under a contract 
for the sale of 2,000 tons of pig-iron, to be delivered to 
the buyer free on board the maker’s wharf “in No- 
vember, or equally over November, December and 
January next,’’ the buyer failed to take any iron in 
November, but demanded delivery of one-third in De- 
cember and one-third in January; and it was held that 
the seller was justified in refusing to deliver, and in 
giving notice to the buyer that he considered the con- 
tract as cancelled by the buyer’s not taking any iron 
in November. 

The plaintiff in the case at bar greatly relied on the 
very recent decision of the House of Lords in Mersey 
Co. v. Naylor, 9 App. Cas. 434, affirming the judgment 
of the Court of Appeal in 9 Q. B. Div. 648, and follow- 
ing the decision of the Court of Common Pleas in 
Freeth v. Burr, L. R., 9 C. P. 208. But the point there 
decided was that the failure of the buyer to pay forthe 
first installment of the goods upon delivery does not, 
unless the circumstances evince an intention on his 
part to be no longer bound by the contract, entitle the 
seller to rescind the contract, and to declineto make 
further deliveries under it. And the grounds of the 
decision, as stated by Lord Chancellor Selborne in 
moving judgment in the House of Lords, are applica- 
ble only to the case of a failure of the buyer to pay 
for, and not to that of a failure of the seller to deliver 
the first installment. The lord chancellor said: ‘‘ The 
contract is for the purchase of 5,000 steel blooms of 
the company’s manufacture; therefore itis one cou- 
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tract for the purchase of that quantity of steel blooms. 
No doubt there are subsidiary terms in the contract as 
to the time of delivery — ‘ delivery 1,000 tons monthly, 
commencing January next’—and as to the time of 
payment — ‘ paymeut net cash within three days after 
receipt of shipping documeuts’—but that does not 
split up the contract into as many contracts as there 
shall be deliveries for the purpose of so many distinct 
quantities of iron. It is quite consistent with the natu- 
ral meaning of the contract that it is to be one con- 
tract for the purchase of that quantity of iron, to be 
delivered at those times and in that manner, and for 
which payment is soto be made. It is perfectly clear 
that no particular payment can be a condition prece- 
dent of the entire contract, because the delivery under 
the contract was most certainly to precede payment; 
and that being so, Ido not see how, without express 
words, it can possibly be made a condition precedent 
to the subsequent fulfillment of the unfulfilied part of 
the contract by the delivery of the undelivered steel.” 
9 App. Cas. 439. 

Moreover,although in the Court of Appeal dicta were 
uttered tending to approve the decision in Simpson v. 
Crippin, and to disparage the decisions in Hoare v. 
Rennie and Honck v. Muller, above cited, yet in the 
House of Lords Simpson v. Crippin was not even re- 
ferred to, and Lord Blackburn, who had given the 
leading opinion in that case, as well as Lord Bramwell, 
who bad delivered the leading Opinion in Honek vy. 
Muller, distinguished Hoare v. Rennie and Houck v. 
Muiler from the case in judgment. 9 App. Cas. 444, 
445. 

Upon a review of the English decisions, the rule laid 
down in the earlier cases of Hoare v. Rennie and Cod- 
dington v. Paleologo, as wellas in the later cases of 
Reuter v. Sala and Honck v. Muller, appears to us to 
be supported by a greater weight of authority than the 
rule stated in the intermediate cases of Simpson v. 
Crippin and Brandt v. Lawrence, and to accord better 
with the general principles affirmed by the House of 
Lordsin Bowes v. Shand, while it in no wise contra- 
venes the decision of that tribunal in Mersey Co. v. 
Naylor. In this country there is less judicial author- 
ity upon the question. The two cases most nearly in 
point that have come to our notice are Hill v. Blake, 
97 N. Y. 216, which accords with Bowes v. Shand, and 
King Philip Mills v. Slater, 12 R. I. 82, which approves 
and follows Hoare v. Rennie. The recent cases in the 
Supreme Court of Pennsylvania, cited at the bur, sup- 
port no other conclusion. 

In Shinn v. Bodine, 60 Penn. St. 182, the point de- 
cided was that a contract for the purchase of 800 tons 
of coal at a certain price per ton, “coal to be deliv- 
ered on board vessels as sent for during the months of 
August and September,” was an entire contract,under 
which nothing was payable until delivery of the whole, 
and therefore the seller had no right to rescind the 
contract upon a refusal to pay for one cargo before 
that time. 

In Morgan v. McKee, 77 Penn. St. 228, and in Scott 
v. Kittanning Coal Co., 89 id. 231, the buyer's right to 
rescind the whole contract upon the failure of the seller 
to deliver one installment was denied, only because 
that right had been waived, in the one case by unrea- 
sonable delay in asserting it, and in the other by hav- 
ing accepted, paid for, and used a previous installment 
of the goods. The decision of the Supreme Judicial 
Court of Massachusetts in Winchester v. Newton, 2 
Allen, 492, resembles that of the House of Lords in 
Mersey Co. v. Naylor. 

Being of opinion that the plaintiff's failure to make 
such shipments in February and March as the contract 
required prevents his maintaining this action, it is 
needless to dwell upon the further objection that the 
shipments in April did not comply with the contract, 











because the defendants could not be compelled to take 
about 1,000 tons out of the larger quantity shipped in 
that month, and the plaintiff, after once designating 
the names of vessels, as the contract bound him to do, 
could not substitute other vessels. See Busk v. Spence, 
4 Camp. 329; Graves v. Legg, 9 Exch. 709; Reuter v. 
Sala, above cited. 

Judgment affirmed. 

The chief justice was not present at the argument, 
and took no part in the decision of this case. 


—_———_—____¢—____— 


NEGLIGENCE—PROXIMATE CAUSE OF INJURY— 
OBSTRUCTING STREET. 
MICHIGAN SUPREME COURT, SEPT. 29, 1885. 


SeLiick v. LAKE SuHore & M. 8S. R. Co. 


S., who was engaged in carrying passengers from a hotel to 
defendant's depot, was compelled to stop and wait for a 
freight train which obstructed the street for more than 
five minutes in violation of the statute, to move on or 
divide and let him pass, when a passenger train came by, 
and the blowing of the steam and noise of the cars fright- 
ened his horses and they ran away, and he was severely 
injured. Held,that no negligence being shown in the 
management of the passenger train, he could not recover, 
as the statutory negligence in allowing the freight train 
to obstruct the street was not the proximate cause of the 
injury. 


_— to Branch. The opinion states the case. 


John B. Shipman, for plaintiff. 


Millard & Weaver, Ashley Pond, and O. G. Getzen- 
Danner, for defendant and appellant. 


Cootey, C. J. The declaration in this case contains 
but a single count. It alleges that on September 11, 
1883, the plaintiff was ‘‘engaged inthe carrying of 
passengers from a hotel, in the village of Quincy, lo- 
cated on the south side of the defendant’s track, by 
way of a certain public highway therein, called ‘* Main 
street,’’ across the railroad track, where it crosses 
Main street, to the defendant’s railroad depot, located 
on the north side of said track; and thereupon on said 
day the plaintiff attempted to convey two passengers 
from the hotel aforesaid to the said depot with a 
wagon drawn by two horses belonging to and driven 
by him alongthe route and street mentioned, the 
said horses being of ordinary gentleness and accus- 
tomed to being around cars and trains, but arriving at 
the place aforesaid, on Main street, where the defend- 
ant’s said railroad intersects and crosses the same, and 
across which said public highway is constructed, 
maintained, and operated by the said defendant, the 
plaintiff was forced to stop, by reason of the said high- 
way being there and then obstructed and rendered 
impassable by the defendant’s cars, to-wit, a freight 
train, composed of a number of cars, to-wit, twenty- 
five cars, drawn by an engine, all under the care and 
management of the defendants. And the defendants 
did then and there, by their said cars and train, ob- 
struct the said public highway for more than five 
minutes at one time, to-wit, at said time;that is to 
say, they negligently and unlawfully obstructed it for 
more than five minutes immediately preceding the 
time when the plaintiff reached the spot as aforesaid, 
with their said cars and train, and unlawfully kept and 
continued the same obstruction therein for fifteen 
minutes after he reached the place, and carelessly 
neglected to cut the train and opena passage along 
said highway across said track at any time during said 
period of over twenty minutes, but wrongfully left the 
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cars and train standing on the track across the said 
highway during all that time, totally blockading and 
preventing travel thereon during all of said period, 
well knowing people would need to use the street at 
said time in going to the depot with and without 
teams and wagons to meet the west-bound passenger 
train over said railroad, then nearly due at that sta- 
tion, and also knowing that the blockade of said high- 
way, as aforesaid, made it an unsafe and dangerous 
place for teams to be caught in. And while the plain- 
tiff was thus prevented by the wrong of the defend- 
ant from driving along said highway across the rail- 
road track to the place of safety beyond; and while he 
was thus waiting for the defendants to open the 
freight train and let him pass through; and after the 
defendants, by the means aforesaid, had obstructed 
the said highway for more than five minutes; and 
while they continued to keep up and maintain said ob- 
struction and blockade of the street, as aforesaid—the 
said passenger train, run by the defendants over said 
railroad, arrived and departed; and as the engine 
drawingthe same approached and passed the street 
and spot where the plaintiff was waiting as aforesaid, 
the defendants, by their servants in charge of the said 
passenger engine, carelessly and recklessly caused the 
same to exhaust great quantities of steam; and by 
negligently and wantonly opening various steam-cocks 
thereon, and by other means, caused it to make agreat 
noise; these with the smoke and steam driven toward 
the plaintiff's horses, the ringing of the engine bell, 
and the roar and confusion of the moving train, being 
calculated to frighten ordinarily gentle horses, blocked 
as were the plaintiffs, by the freight train on said 
street. And the plaintiff avers that by the wrongful 
acts of the defendants aforesaid his said horses and 
team were frightened and became unmanageable, and 
without the fault of the plaintiff, and while he was 
using all due care and diligence to hold and control 
them, they turned around and overturned the wagon 
wherein he and his two passengers were sitting, throw- 
ing them out, and throwing the plaintiff with great 
force and violence upon the ground and against the 
sidewalk; and then the team ran away, dragging the 
plaintiff on the ground four rods in his efforts to stop 
them,’’ with averments of special damage; wherefore 
the plaintiff sues, etc. 

It will be observed that two wrongs are imputed to 
the defendant by this declaration; the first being the 
obstruction of the public street for more than five 
minutes by one of its trains, contrary to the statute; 
and the second, the carelessly and recklessly causing 
the passenger engine as it was passing to exhaust great 
quantities of steam, etc., whereby the plaintiff's team 
became frightened and unmanageable, etc. As the 
injury of which the plaintiff complains is alleged to 
have been caused by this second wrong, the recital of 
the first was of no legal importance in the case, and 
can only be understood as made by way of explana- 
tion of the horses being where they were when the 
wrong from which the injury resulted took place. 
But the explanation is of no importance in the case. 
The plaintiff had a right to be with his horses where 
he was; and if the defendant wrongfully caused an in- 
jury to him while there, it is responsible without re. 
gard tothe reason fer the plaintiff being there, pro- 
vided he was himself without fault. 

On the trial the plaintiff failed to give any evidence 
whatever in support of the allegation of wrong, to 
which, by his declaration, he had attributed the in- 
jury. In fact he disproved the allegation by showing 
that instead of there being any such careless and reck- 
less conduct, nothing unusual occurred in the manage- 
ment of the passenger engine. The defense thereupon 
asked an instruction to the jury that they return a 
verdict forthe defendant; but this was denied. On 





the contrary, the jury was instructed as follows: ‘‘If 
the defendant did not obey the law, and did obstruct 
plaintiff's way there for more than five minutes at a 
time as complained of, andif the obstruction for the 
time over five minutes caused the injury, without any 
contributory negligence on the part of the plaintiff, 
then the plaintiff should recover. If in consequence 
of such blockade of the highway as I have before 
named, the plaintiff was unavoidably detained and 
prevented from passing with his team along it to the 
depot, until the passenger train, using the usual sig- 
nals and making the ordinary noises of moving trains, 
arrived and passed west, and by reason of this un- 
avoidable detention, and while waiting te pass over 
the crossing, the plaintiff's team became by those sur- 
roundings frightened and unmanageable, without the 
fault of the plaintiff, while he was using proper care 
and skill to hold and control them,and they overset the 
wagon and ran away, injuring the plaintiff and his 
property, the defendant must be held liable for the 
damages thereby resulting to him.’’ 

These instructions were erroneous. The plaintiff 
had not, by his declaration, attributed his injury to 
the illegal detention, and if he had it would have been 
idle; for the particular injury of which he complained, 
namely, the fright and running away of his horses, 
could not have flowed from that detention as a proxi- 
mate cause. The discussion of the question of proxi- 
mate cause by this court in Lewis v. Ry. Co., 54 Mich. 
128, is so recent and was so full that further discus- 
sion now could do little more than to go over the same 
ground, and is therefore quite unnecessary. But the 
recent cases of Jacksonv. Ry. Co., 13 Lea, 491, and 
Pittsburgh, etc., R. Co. v. Staley, 41 Ohio St. 118, 
are referred to as cases analogous to the present 
in their facts, and in both of which a conclusion was 
reached in harmony with the views here expressed. 

A new trial must be ordered. 

Campbell and Champlin, JJ., concurred. 

Sherwood, J., concurred in result. 


——$__¢—______— 


CONSTITUTIONAL LAW—EVIDENCE OF PASSAGE 
OF LAW—JOURNALS OF LEGISLATURE. 





NEBRASKA SUPREME COURT, OCTOBER 20, 1885. 


STATE, EX REL. Hurr, v. MCCLELLAND.* 


The certificate of the presiding officer of a branch of the Leg- 
islature that a bill has duly passed the house over which 
he presides, is merely prima facie evidence of that fact, 
and evidence may be received to ascertain whether or not 
the bill actually passed. 

The journals of the respective houses are records of the pro- 
ceedings therein, and if it should appear from them that 
a bill had not actually passed, the presumption in favor 
of the certificate would be overthrown and the act de- 
clared invalid. 


—_— US. 


W. F. Critchfield, for relator. 
Geo. D. Meiklejohn, for respondents. 


MAXWELL, J. This isan application fora manda- 
mus to compel the defendant, who is county clerk of 
Nance county, to give notice of an election for regis- 
ter of deeds of said county, at the election to be held 
therein November 3, 1885. At the last session of the 
Legislature an act was passed by both branches of the 
Legislature creating the oflice of register of deeds in 
counties having not less than 15,000 inhabitants. The 
bill was then enrolled, and the enrolled bill, properly 


*S.C., 25 N. W, Rep. 77. 
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certitied by the presiding officers and chief clerks of 
each house, was duly presented to the governor and by 
him approved. In the bill that passed the Legislature 
the number of inhabitants in a county entitled to a 
register of deeds is expressed in figures ‘‘15,000."" In 
the bill as enrolled the number given is “ 1,500.’’ Laws 
1885, ch. 41, Comp. Stat., ch. 18, §§ 77 a-d. It will thus 
be seen tbat the bill providing for a register of deeds 
in counties having 15,000 or more inhabitants was 
never presented to or approved by the governor, 
while the bill actually approved was not passed by 
either house. The question for determination is, is 
the enrolled bill, as certified by the presiding officers 
of both branches of the Legislature and approved by 
the governor, the exclusive evidence of what the law 
is? Or can the court inquire whether the alleged act 
was in fact passed and is avalid law? The question 
is presented to this court for the first time, and re- 
quires an examination of the authorities relating to 
the subject. 

In Pacific R. v. The Governor, 23 Mo. 353, decided in 
1856, a billto issue the bonds of the State to the 
amount of $800,000 to aid in the completion of the 
railroads of the State was passed by the Legislature of 
Missouri, and vetoed by the governor. It was alleged 
that the bill passed over the governor's veto by the 
requisite majority and had become alaw. The court 
held (Leonard, J., dissenting) that the validity of an 
enrolled statute authenticated, in the manner pointed 
out by law, by the certificate of the presiding officers 
of the houses of Assembly that it passed over the gov- 
ernor’s veto by the constitutional majority, cannot be 
impeached by the journals showing a departure from 
the forms prescribed by the Constitution in the re- 
consideration of the bill. It is said (p. 364): ‘ By the 
common law the statute roll was absolute and conclu- 
sive proof of astatute. The record could not be con- 
tradicted. It implied absolute verity.’’ : 

In Clare v. State, 5 Lowa, 509, it was held that the 
original act on file in the office of the secretary of State 
is the ultimate proof of astatute. The question in 
that case was between the original statute and an 
erroneous copy thereof. 

In Duncombe v. Prindle, 12 Iowa, 2, the object of the 
action seems to have been to obtain a construction of 
certain statutes for the purpose of determining 
whether townships 90, 91, ranges 27-30, were within 
the territorial area of Webster or of Humboldt county, 
and it was held that the enrolled bill signed by the 
presiding officers of the Senate and House of Repre- 
sentatives, and approved by the governor, was the ul- 
timate and conclusive proof of the legislative will, and 
Clare v. State, supra, was cited with approval. 

In Green v. Weller, 32 Miss. 651, an amendment to 
the Constitution abolishing the Superior Court of 
chancery, and transferring full equity powers to the 
judges of the Circuit Courts, was passed by the Legis- 
lature, submitted to the people of the State, and the 
amendment adopted; and it was held that an enrolled 
bill, when duly authenticated and signed by the gov- 
ernor, was conclusive evidence of its enactment, and 
that it cannot be impeached. 

In Evans v. Browne, 30 Ind. 514, the question arose 
as to the passage ofan act by the requisite majority; 
and it was held that an enrolled bill, properly authen- 
ticated by the proper officers of the respective 
branches of the Legislature, and approved by the gov- 
ernor, was conclusive evidence of its existence as a 
law. 

In Fouke v. Fleming, 13 Md. 392, the question in- 
volved was the validity of certain statutes affecting 
bills of sale and mortgages of personal property; and 
it was held in effect that the engrossed bill signed by 
the governor was better evidence of what the law was 
than the journals of the two branches. 





In People v. Devlin, 33 N. Y. 269, an action was 
brought by the attorney general, under a statute, to 
recover from the defendant certain fees and commis_ 
sions held by him as chamberlain of the city and 
county of New York. The defense was that after the 
passage of the act, and before its approval by the goy- 
ernor, he at the request of the Assembly returned the 
billto it. Section 5 of the act was then stricken out, 
the bill sent to the Senate, which denied the author- 
ity of the Assembly to change the bill. The court held 
that the Assembly had no power to recall the bill, nor 
the governor any power to return it; that ‘‘ when both 
houses have thus finally passed a bill, and sent it to 
the governor, they have exhausted their powers upon 
it, except the power of sending it to the governor by 
the house in which it originated according to par- 
liamentary law.’’ There are expressions in the opin- 
ion that the journals could not be resorted to for the 
purpose of ascertaining whether an act had been passed 
by the requisite majority or not; but the question 
does not seem to have arisen in the case. 

In Pangborn v. Young, 32 N. J. 29, the question in- 
volved was the validity of ‘An act to establish a po- 
lice district in the county of Hudson, and to provide 
for the government thereof.’’ The case cited, insome 
of its features, resembles the one at bar, yet the court 
held that it was not competent for the court to go be- 
hind the attestation of the presiding officer of each 
house and the approval of the governor and admit evi- 
dence that the bill actually passed by the Legislature 
was different from the one submitted to and approved 
by the governor. 

These decisions are based principally on the common 
law, and questions relating to constitutional restric- 
tions are not discussed, or but briefly referred to. 
While at common law the journals of either house are 
proper evidence of the action of that branch of the 
Legislature upon all matters before it (Jones v. Ran- 
dall, Cowp. 37; Root v. King, 7 Cow. 613), yet no case 
has been cited where it has been held that under the 
common-law power the court would resort to the jour- 
nals for the purpose of establishing the invalidity of 
an act properly certified by the presiding officer of 
each house, and approved by the executive. It must 
be borne in mind that the Parliament of England, be- 
fore its separation into two bodies, was a high court 
of judicature, possessed of the general power belong- 
ing to such court; and after the separation the power 
remained with each body, because each was consid- 
ered to be a court of judicature and exercised the 
functions of such court. Cooley Const. Lim. (5th ed.) 
161. Hence the power of either house of Parliament 
to punish for contempt. Id.; Kilbourn v. Thompson, 
103 U. S. 168. Being a court, the record of each house 
imported absolute verity. In this country however 
legislative bodies do not possess judicial powers. The 
records therefore are not those of a court, but are 
nevertheless primary evidence to show the action of 
each house upon any matter before it. 

The Constitution of this and a number of other 
States requires each house to keep a journal of its pro- 
ceedings, and publish the same, and provides that ‘‘no 
bill shall be passed unless by the assent of a majority 
of all the members elected to each house of the Legis- 
lature. And the question upon final passage shall be 
taken immediately upon its last reading, and the yeas 
and nays shall be entered on the journal.’’ It is also 
provided that “every bill and concurrent resolution 
shall be read at large on three different days, in each 
house,”’ ete. 

It is well known that the object of these provisions 
was to prevent crude and hasty legislation. The jour- 
nals must show that a majority of all the members 
elected to each house voted in favor of the passage of 
a bill before it can become alaw, Inthis State, at 
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least from its earliest Legislature, the rules have re- 
quired the reading in each house of the proceedings of 
the preceding day, in order that the journals might be 
corrected. The certificate of the presiding officer of 
each house that a bill has been duly passed by the 
houses over which he presided therefore is merely 
prima facie evidence of that fact, and the court may 
go behind such certificate and inquire into the facts 
of the case. And this is the view of the Supreme 
Court of the United States in Gardner vy. Collector, 6 
Wall. 499, where it is said (p. 511): ‘“‘ Weare of opin- 
ion therefore on principle as well as authority, that 
whenever a question arises in a court of law of the ex- 
istence of astatute, or of the time when a statute 
took effect, or of the precise terms of a statute, the 
judges who are called upon to decide it have a right to 
resort to any source of information which in its na- 
ture is capable of conveying tothe judicial mind a 
clear and satisfactory answer to such question, always 
seeking first for that which in its nature is most ap- 
propriate, unless the positive law has enacted a dif- 
ferent rule.” 

In Legg v. Mayor, 42 Md. 220, 221, the case of Gard- 
ner v. Collector is cited with approval. It is said: 
“While the presumption arising from the proper 
forms of authentication of a statute is very strong that 
the statute was regularly and constitutionally enacted 
by the Legislature, the authorities maintain that such 
presumption may be overcome by competent evidence, 
and the statute may be shown to have never been con- 
stitutionally enacted. And this court has so decided 
at the present term in the case of Berry v. Railroad 
Co., 41 Md. 446. A valid statute can only be passed in 
the manner prescribed by the Constitution, and when 
the provisions of that instrument in regard to the 
manner of enacting laws are wholly disregarded in re- 
spect to a particular act, it would seem to be a neces- 
sary conclusion that the act, though having the forms 
of authenticity, must be declared to bea nullity; 
otherwise the express mandatory provisions of 
the Constitution would be of no avail or force what- 
ever.” 

In Spangler v. Jacoby, 14 Ill. 297. it was held that 
(where it appears by) the journals of either branch of 
the Legislature that a particular act was not passed 
in the mode prescribed by the Constitution, and that 
the signatures of the speakers and the governor to an 
act are presumptive that it became a law in pursuance 
of the Constitution, this presumption may be over- 
come by the journals. Tothe same effect are People 
v. Mahaney, 13 Mich. 482; Moody v. State, 48 Ala. 115; 
People v. De Wolf, 62 Ill. 253; State v. City of Hastings, 
24 Minn. 78; Southwark Bank v. Com., 26 Penn. St. 
446; Berry v. Baltimore & D. P. R. Co., 41 Md. 446; 
Jones v. Hutchinson, 43 Ala. 721; Fowler v. Peirce, 2 
Cal. 165; People v. Supervisors, 8 N. Y. 318; Speer v. 
Plank-road Co., 22 Penn. St. 876; Op. Just., 35 N. H. 
579-584, Op Just., 45 id. 607-614; Op. Just., 52 id. 622- 
625; People v. Purdy, 2 Hill, 31; Prescott v. Board of 
Trustees, 19 Ill. 324; People v. Starne, 35 id. 121; Cole- 
man v. Dobbins, 8 Ind. 156, 157. 

In the last case cited it is said (p. 163): “It is said 
arguendo in Purdy v. People, 4 Hill, 384, that nul tiel 
record cannot be pleaded toa statute, and in support 
of this position several English authorities are cited. 
This undoubtedly is the English doctrine growing out 
of their peculiar institutions. Their law-making 
power is omnipotent. Not only the common statute 
law governing the ordinary relations of life, but the 
British Constitution itself is the creature of Parlia- 
ment. In this country legislative bodies are created 
by the Constitution. Thus every act may be tested by 


that instrument, and declared void if not in conform- 
ity to its requirements.” The journals of each house 
were evidently intended to furnish the public and the 





courts with the means of ascertaining what was actu- 
ally done in each branch of the Legislature. They are 
to be treated as authentic records of the proceedings, 
and the court may resort to them when the validity 
of an act is questioned upon the ground of the failure 
of the Legislature to observe a matter of substance in 
its passage, for the purpose of ascertaining whether 
the constitutional provisions have been substantially 
complied with or not. The certificate of the presid- 
ing officers is merely prima facie evidence that an act 
has been duly passed, and will be overthrown if it ap- 
pears from the journals that it was not. The neces- 
sity for sucha provision is apparent, as this is the 
second act passed at the last session of the Legislature 
which has been before this court, where the provisions 
of the original act were changed and others inserted, 
apparently without the knowledge of the members. 
These acts were properly certified when presented to 
the governor for his approval, but this one, at least, 
did not pass. 

It follows that the act isof no force and effect, and 
the writ must be denied. 


—_——_¢—___—__ 
NEW YORK COURT OF APPEALS ABSTRACT. 


SPECIFIC PERFORMANCE — PART PERFORMANCE— 
STATUTE OF FRAUDS.—Payment of the purchase: price 
of a verbal contract of sale of land, coupled with pos- 
sion by consent of the vendor, putting improvements 
onthe Janud, and paying the taxes thereon for many 
years, entitles plaintiff to the application of the equit- 
able rule as to part performance, notwithstanding the 
statute of frauds. Miller v. Ball, 64 N. Y. 286, fol- 
lowed. Inan action to compel specific performance 
ofa verbal contract forthe sale and conveyance of 
land, plaintiff testified that the purchase-price had 
been paid, defendant testified that it had not; plain- 
tiff then called a witness who bad tendered a deed of 
the land in question to defendant for execution, and 
was asked whether, at the time he presented the deed 
to defendant, he said that plaintiff had paid any thing, 
and if so what; this was excluded under a general ob- 
jection, although plaintiff's counsel stated that it was 
offered to contradict defendant. Held error; that 
the question as to whether the purchase-price was 
ever paid was a very material issue, and defendant’s 
admissions were competent. Winchell v. Winchell. 
Opinion by Rapallo, J. 

[Decided Oct. 6, 1885.] 


JUDICIAL SALE — DEFECTIVE TITLE — RELIEVING- 
PURCHASER.—The purchaser of premises at a referee's 
sale in partition asked to be relieved from his pur- 
chase on the ground of alleged defects discovered 
in thetitle. It appeared that the sufficiency of the 
title depended upon the execution of a power by two 
of the three qualified executors named in the will of 
the testator, and the construction to be given to the 
will as to whether the testator’s children took the 
property in question in fee-simple absolute, or took 
only a qualitied estate determinable upon certain con- 
tingencies; that the first of these questions depended 
upon controvertible facts, and the question as to the 
construction of the will was one which would require 
grave judicial consideration. Held, that in view of 
the uncertainty as to the title, the purchaser should be 
relieved from his purchase. Shriver v. Shriver, 86 N. 
Y. 575, and cases cited; Hellreigel v. Manning, 97 id. 
56. Fleming v. Burnham. Opinion by Andrews, J. 
[Decided Oct. 6, 1885.] 


CARRIER—LIEN FOR FREIGHT—MARINE INSURANCE 
—LOSS—ABANDONMENT—QUESTION OF FACT FOR JURY. 
When payment of freight to acommon carrier isa 





condition of delivery, the cargo becomes bound to the 
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boat on which it is shipped, from the time it is re- 
ceived on board until payment, or until by some de- 
fault on its part, or some event which puts an end to 
the voyage, it becomes impossible to fulfill the con- 
tract of affreightment; and if in fact it reaches the 
port of destination so that delivery can be made, 
whether by the boat named or by another agency set 
in motion by the original carrier, or by one standing 
in his place, the freight is earned and the lien is con- 
tinued and may be enforced. Hubbell v. Ins. Co., 74 
N. Y. 246. Plaintiff was a common carrier, and his 
boat containing a cargo of coal sank on a voyage from 
New York to New Haven. He notified the insurance 
company, insuring the boat, but they refused to ac- 
cept it as a total loss and abandonment, and elected to 
raise the boat, as they had aright to do under the 
policy. The defendant who had insured the cargo, 
joined with them in this undertaking, and the boat 
with its cargo was raised and towed to New Haven. 
The defendant had paid for the coal and taken an as- 
sigument of it, and afterward sold it, but refused to 
pay the freight from New York to New Haven. In 
an action by plaintiff against defendant for the 
freight, held, that he was entitled to recover. Where 
there is a conflict of evidence as to whether there has 
been an actual abandonment, and acceptance thereof, 
it should be leftto the jury as a question of fact. 
Hughes v. Sun Mutual Insurance Co. Opinion by Dan- 
forth, J. 

[Decided Oct. 6, 1885.] 


TENANTS IN COMMON—PRINCIPAL AND AGENT—CON- 
VERSION—MEASURE OF DAMAGES.—Plaintiffs and de- 
fendant were tenants in common, and the complaint 
alleged that defendant was plaintiffs’ duly appointed 
agent to collect the rents of the premises and pay out 
of them all taxes and water rents, and account to 
plaintiffs for their share of the balance; that defend- 
aut collected the rents for several years, deducting 
therefrom the amount of the taxes and water rents in 
rendering his accounts to plaintiffs, but that he will. 
fully neglected to pay the taxes and water rents, 
falsely representing that he had done so, and con- 
verted to his own use the moneys of the plaintiffs set 
apart for that purpose; and it demanded judgment 
for the amount so converted and the damages result- 
ing therefrom. Defendant contended that the com- 
plaint stated two causes of action, for wrongful con- 
version and on contract, aud that plaintiffs should 
have been compelled to elect between the two; also 
that because he wasa tenant in common with plain- 
tiffs, he was only liable for the excess of rent he had 
received over and above his share, and that the plain- 
tiffs’ remedy was under the statute for money had and 
received, or an action of account. Held, that the com- 
plaint contained but one cause of action and that was 
fora breach of contract, which took the place of the 
tenancy in common, thus superseding the ordinary 
rights and duties flowing from that relation. Held 
further, that plaintiffs were entitled to recover all 
such damages as flowed naturally and proximately 
from the breach, and were not limited to the bare 
amount of their share of the rents misappropriated 
with the lawful interest uponit. Tuers v. Tuers. Opin- 
ion by Finch, J. 

[Decided Oct. 13, 1885. ] 


NEGLIGENCE—GETTING ON CAR WHILE IN MOTION— 
STREET RAILROAD—CLEARING SNOW FROM TRACKS— 
CONTRIBUTORY NEGLIGENCGE—RELEASE.—Plaintiff en- 
deavored to enter one of defendant’s cars by the rear 
platform, but finding it full passed along by the side 
of thecar to reach the front platform. The car was 
moving slowly. Defendant’s snow plows and sweep- 
ers with those of other railroads using the same tracks, 
had thrown the snow off its tracks, in a public street 





of the city, forming a slanting ridge of snow about 
three feet high, three feet wide at the base, and one 
and ahalfatthe top, sloping toward the car and so 
near it as to leave merely room for the car to pass. 
The surface of the ridge was covered with a thin coat- 
ing of recently fallen snow, which made it difficult to 
perceive that underneath it was hard and slippery. 
The snow had lain there for some weeks, much longer 
than was reasonably sufficient for its removal. While 
passing from the rear of the car to the front plaintiff 
was thrown under the cars and seriously injured. He 
recovered a verdict for $9,000. Held a question of fact 
for the jury, 1. Whether the ridge of snow was caused 
by defendant’s plows and sweepers. 2. Whether it 
had existed for a longer period of time than was rea- 
sonably sufficient for its removal. 3. Whether plain- 
tiff was guilty of negligence contributing to the in- 
jury. 4. Whether plaintiff was incompetent at the 
time of executing an alleged release. Held also, 1. 
While the railroad company had the right to remove 
the snow from its tracks, it could not lawfully cause 
an obstruction which would interfere with the safe 
passing and repassing of persons travelling upon the 
road. 2. That the duty of the railroad was the same 
as an owner of property adjoining a street in a popu- 
lous city. Heis bound to remove the snow from the 
sidewalk to the street, but is not justified in permit- 
ting its accumulation toso large an extent as to pro- 
duce injury to those who might have occasion to use 
the street. 3. Whatever obligations rest upon munici- 
pal authorities in exercising a supervisory care over 
streets, the duties devolving upon them do not re- 
lieve the owners of property or franchises from liabil- 
ity for injuries occasioned by obstructions created or 
continued by their negligence. 4. Where two or more 
railways contribute to the creation of a nuisance ina 
public street each isliable for an injury resulting 
therefrom. 5. That plaintiff was not under cir. 
cumstances, as matter of law, guilty of negligence con- 
tributing to the injury. 6. That if at the time plain- 
tiff executed the alleged release he was in a condition 
of mind that rendered him incompetent to appreciate 
the instrument he executed, it was nota bar to the 
action. Dixon v. Brooklyn Cityand Newtown R. Co. 
Opinion by Miller, J. 

[Decided Oct. 13, 1885.] 


———__>—__——— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

CAPTURED AND ABANDONED PROPERTY — ACTION 
AGAINST SECRETARY OF TREASURY FOR CONVERSION 
OF COTTON— ACTS OF MARCH 12, 1863, AND JuLY 27, 
1868—Rev. Srart., § 1059.—Under section 3 of the act 
of July 27, 1868, ch. 276 (15 Stat. 243), now embodied in 
section 1059, Revised Statutes, in an action of trover 
brought against a former secretary of the treasury of 
the United States, in a court other than the court of 
claims, to recover a sum of money as the value of cer- 
tain cotton alleged to have been the private property 
of the plaintiff, the defendant pleaded that the cotton 
had, in an insurrectionary State,been taken, received, 
and collected, as captured or abandoned property, into 
the hands of a special agent, appointed by the defend- 
ant while such secretary, to receive and collect cap- 
tured or abandoned property in that State, under sec- 
tion 1 of the act of March 12, 1863, ch. 120 (12 Stat. 820), 
that the provisions of that act were carried out in re- 
gard to the cotton as being captured or abandoned 
cotton; that all the acts done by the defendant re- 
specting the cotton were done by him through such 
agent in the administration of, and in virtue and under 





*Appearing in 6 Sup. Ct. Rep. 
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color of the act of 1863; and that by force of section 3 
of the act of 1863, and of section 3 of the act of 1868, 
the action was barred, and was exclusively within the 
jurisdiction of the court of claims, It appeared that 
the cotton had been taken, so faras the defendant was 
concerned, as being captured or abandoned property, 
under a claim made by him in good faith to that ef- 
fect, in the administration of, and under color of, the 
act of 1863. He/d, that without reference to the ques- 
tion whether the cotton was in fact abandoned or cap- 
tured property within the act of 1863, the fact that it 
was taken as being such, under such claim made in 
good faith, wasa bar to the action under the act of 
1868 and section 1059, Revised Statutes. Lamar v. 
McCulloch. Opinion by Blatchford, J. 

(Decided Oct. 26, 1885.] 


REMOVAL OF CAUSE—CASE ARISING UNDER CONSTI- 
TUTION AND LAWS OF UNITED STATES—FERRY PRIVI- 
LEGES—CHARTER OF NEW YORK CITY—SEPARATE CON- 
TROVERSY — SEPARATE DEFENSE BY DEFENDANT IN 
JOINT ACTION.—The character of a case is determined 
by the questions involved. Osborn vy. Bank of U. 8., 
9 Wheat. 824. Iffrom the questions it appears that 
some title, right, privilege, or immunity, on which the 
recovery depends, will be defeated by one construc- 
tion of the Constitution or a law of the United States, 
or sustained by the opposite construction, the case 
will be one arising under the Constitution or laws of 
the United States, within the meaning of that term as 
used in the act of 1875; otherwise not. Such is the 
effect of the decisions on this subject. Cohens v. Vir- 
ginia, 6 Wheat. 379; Osborn v. Bank of U. 8&., supra; 
Mayor v. Cooper, 6 Wall. 252; Gold Washing & Water 
Co. v. Keyes, 96 U. S. 201; Tennessee v. Davis, 100 id. 
264; Railroad Co. y. Mississippi, 102 id. 140; Ames v. 
Kansas, 111 id. 462; Kansas Pac. R. Co. vy. Atchison, 
ete., RK. Co, 112 id. 416; Provident Sav. L. Assur. Soc. 
v. Ford, 114 id. 641; Pacific R. Removal Cases, 115 
id.11. The questions in this case, as shown by the 
pleadings are, (1) whether the city of New York has, 
under its charter, the exclusive right to establish fer- 
ries between Manhattan Island and the shore of Staten 
Island onthe Kill von Kull; and if it has, then (2) 
whether the defendants have, in law and in fact, in- 
terfered with that right by setting up and operating 
suchaferry. The determination of these questions 
depends (1) on the construction of the grant in the 
charter of the city; and (2) on the character of the 
business in which the defendants are engaged. It is 
not contended that there is any thing either in the 
Constitution or the laws of the United States which 
takes away the right from the city, if it was in fact 
granted by the original charter before the Revolution, 
or which defines what a ferry is or shall be, or provides 
that enrolled and licensed steamboats, managed by 
licensed officers, may be run on the public waters as 
ferry-boats, without regard to grants that may have 
been made by competent authority of exclusive ferry 
privileges; and that is not the defeuse set up in the 
answers in this case. The guestion here is as to the 
extent of the ancient grant made to the city, not as to 
the rights of the defendants in the navigation of the 
waters of the United States irrespective of this grant. 
lt is not pretended that the United States have in any 
manner attempted to interfere with the power of a 
State to grant exclusive ferry privileges across public 
waters between places within its own jurisdiction. 
No attempt is made by the city to control the use of 
the licensed and enrolled vessels of the defendants, or 
their licensed officers, in any other way than by pre- 
venting them from running as a ferry between the 
points named. They may run as they please, and en- 
gage in any business that may be desirable, not in- 





consistent with the exclusive ferry rights of the city. 
The claim of the city is based entirely on its charter, 
and it seeks in its complaint to control only that part 
of the navigation of the public waters in question 
which is connected with the establishment and opera- 
tion of ferries between New York and the specified 
landing places on Staten Island. Although the prayer 
for judgment when taken by itself may appear to go 
further, it must be construed in connection with the 
cause of action as stated in the complaint, and limited 
accordingly. The defense is that the defendants are 
not operating a ferry within the meaning of the char- 
ter, orif they are, that is not such a ferry as comes 
within the monopoly of the city. If they are not 
operating such a ferry, or if they are, and it appears 
that the monopoly granted to the city does not in- 
clude ferries between New York and Staten Island on 
the Kill von Kull, they must prevail in the final de- 
termination of the suit. The decision of these ques- 
tions does not depend on the Constitution or laws of 
the United States. There is nothing in the Constitu- 
tion or laws of the United States entering into the de- 
termination of the cause, which if construed one way, 
will defeat the defendants, or in another, sustain 
them. It remains to consider the removal on the ap- 
plication of the Independent Steamboat Company 
alone. The suit is against all the defendants jointly 
on the allegation, that acting in common, they are all 
engaged in violating the rights of the city by keeping 
up and maintaining the ferry in question. The aver- 
ment inthe complaint is that the defendant Starin 
is in reality the person actually operating the ferry, 
and that he uses the other defendants as his instru- 
ments for that purpose. Itis conceded that the In- 
dependent Steamboat Company does not own the 
boats running on the route. They all belong to Starin, 
or to companies in which he is the person chiefly in- 
terested. The Independent Company was not organ- 
ized until a few days before this suit was begun. It 
has a capital of only $5,000, and while it claims to have 
chartered the boats in question from their respective 
owners, and to be engaged in running them on the 
route, it does not deny that the other defendants are 
directly interested in the establishment and mainte- 
nance of the ferry, ifit be one which is being operated 
by and in the name of the company. The only con- 
troversy in the case, as stated in the complaint, is as 
to the right of the defendants to keep up and main- 
tain a ferry on the route in question. Upon one side 
of that controversy is the plaintiff, and upon the other 
all of the defendants. There cannot bea full deter- 
mination of this one controversy unless all the defend. 
ants are parties. The case as stated in the complaint 
makes Starin the principal defendant, and the Inde- 
pendent Company only an instrument of his. The ob- 
ject is to prevent him, as well as the others, from using 
these boats, or any others they may own or control, 
in the way these are being used. There is, according 
to the complaint, but a single cause of action, and 
that is the violation of the exclusive ferry rights of 
the plaintiff by the united efforts of all the defend- 
ants. Thecase is therefore within the rule estab- 
lished in Louisville & N. R. Co. v. Ide, 114 U. S. 52; 
Putnam v. Ingraham, id. 57; Pirie v. Tvedt, 115 id. 41; 
thata separate defense by one defendant in a joint 
suit against him and others upona joint or a joint 
and several cause of action does not create a separate 
controversy so as to entitle that defendant, if the 
necessary citizenship exists as to him, to a removal of 
the cause under the secoud clause of section 2 in the 
act of 1875. Starin v. City of New York. Opinion by 
Waite, C. J. 

[Decided Oct. 13, 1885.] 
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UNITED STATES CIRCUIT COURT AB- 


STRACT.* 
FRAUD — ASSIGNMENT OF LIFE INSURANCE POL- 
ICY—BILL BY CREDITORS OF DECEASED DEBTOR TO 


SET ASIDE-—-INJUNCTION.—A bill in equity may be 
maintained by creditors of a deceased debtor to set 
aside a fraudulent assigument of a life insurance pol- 
icy originally payable to the debtor, his executors, ad- 
ministrators, and assigns, but fraudulently assigned 
by him to his wife while he was insolvent, and with- 
out valuable consideration, notwithstanding such 
creditors have not obtained judgments at law against 
the debtor in his life-time, or against his representa- 
tives after his decease; it appearing that the com- 
plainants had, prior to the death of the debtor, ob- 
obtained adecree in equity against him and his wife 
inthe Cireuit Court of the United States for the 
Northern District of Florida, in which the amount of 
the complainants’ debts was adjusted, and in which 
the said debtor was adjudged to be absolutely insol- 
vent. (2) It appearing that the fund would be liable 
to be placed out of the jurisdiction of the court, and 
beyond the reach of creditors in case they should be 
ultimately found to be entitled, if the injunction 
should be refused, held that an injunction pendente lite 
should be granted to restrain the insurance company 
from paying over the money under the policies until 
the rights of the parties should be determined. Cir. 
Ct.,8. D. N. Y., Aug. 3, 1885. tna Nat. Bank vy. 
Manhattan Life Jns. Co. Opinion by Wheeler, J. 

REMOVAL OF CAUSE — CITIZENSHIP — FOREC LOSURE 
OF MORTGAGE — CONNECTICUT sTATUTE. — W., the 
mortgagee, a citizen of Connecticut, brought suit in 
the State court of Connecticut to foreclose a mort- 
gage on land situated in that State, and to obtain pos- 
session of the land, making C.the mortgagor and 
maker of the note, a citizen of Connecticut, and D., a 
citizen of New York, to whom C. had conveyed the 
equity of redemption, parties defendant. C. and D. 
were in possession of the land, and under the statute 
in force in Connecticut, D. was a necessary party to 
the suit. Held, thatthe suit was not removable into 
the United States court; following Ayres v. Wiswall, 
112 U. S. 187. Cir. Ct., D. Conn., Sept. 17, 1885. 
Winchell v. Carll. Opinion by Shipman, J. 


ATTORNEY—DISBARMENT--ABDUCTING INSANE PER- 
SON —FRAUDULENTLY OBTAINING MONEY.—A weak- 
minded man, laboring under the hallucination that he 
had committed a crime, fled to Tennessee, and there 
concealed himself, but was discovered by certain de- 
tectives and officers, who supposing he was in fact a 
criminal, had bim arrested and committed to jail in 
the hope of obtaining a reward. They took an attor- 
ney at law into their confidence, and acting with him, 
and under his advice, after learning that the supposed 
criminal was in fact innocent, procured his release 
fraudulently, and by preparing false and illegal papers, 
and after receiving and dividing large sums of money 
sent to their prisoner by relatives, carried him in dis- 


guise to New Yerk and shipped him to Liverpool, 
where he was found by his relatives and brought 


home. Held, that this conduct on the part of the at- 
torney was sufficient to justifying striking his name 
from the roll of attorneys, and disbarring him from 


practice. Cir. Ct., E. D. Tenn., 1885. Jn re Snyder. 
Opinion by Baxter, J. 
—_-— + 
IOWA SUPREME COURT ABSTRACT. 


VENDOR AND PURCHASER--DEED RECITING MORTGAGE 
—ORAL PROMISE TO PAY MORTGAGE—FORECLOSD RE. — 





*Appearing in 24 Federal Reporter. 





M.ard K.purchased land subject_to two mortgages,and 
sold and conveyed a part of the land to F. by deed, 
which excepted from the operation of the covenant of 
warranty the two mortgages, and recited that the land 
was sold subject to the mortgages. F. orally agreed to 
pay the mortgages, andthe amount due thereon was 
recited as a part of the consideration of the land. The 
deed and mortgages were duly recorded. A creditor 
of F. had the land sold in attachment proceedings, 
and obtained sheriff's deeds therefor, having no no- 
tice of the oral agreement of F. to pay the mortgages. 
Action was brought to foreclose the mortgages. Held, 
that the land conveyed to F. should first be charged 
with the whole mortgage debt, and the land not con- 
veyed by M. and K. should not be sold, except to dis- 
charge whatever part of the mortgage debt remained 
unpaid after the application thereon of the amount 
realized from the sale of the other land. Jowa Loan 
& Trust Co. v. Mowery. Opinion by Beck, C. J. 
[Decided Oct. 7, 1885.] 

WILL—MARRIAGE OF LEGATEES WITH CONSENT OF 
EXECUTORS—CONDITION PRECEDENT — TERMINATION 
OF TRUST—PAYMENT OF DEBTS SECURED BY MORT- 
GAGE.—The bequests in 2 will were made to the exec- 
utors in trust for the testator’s children, and it was 
provided that the executors should have the manage- 
ment and control of the property devised to them un- 
til the children should marry, and that when any child 
should marry with the consent of the executors the 
portion of property devised for the benefit of such 
child, or the proceeds thereof, should become his or her 
property, and the executors were required to make 
such conveyances as might be necessary to vest the 
absolute title in the legatee. One of the children died 
unmarried at the age of twenty-two, without ever 
having asked the consent of the executors to marry, 
and left a will, whereby she bequeathed all of her 
property, real and personal, and all of her interest and 
right in her father’s estate, whether as heir or devisee, 
to B. Tedd, construing the will as a whole, that the 
provision in the will with reference to marriage did not 
create a condition precedent to the vesting of an es- 
tate in the legatees, but was a condition for the ter- 
mination of the trust created by the will; and thatB. 
was entitled to the estate devised and bequeathed to 
him; andthat the executors could be compelled to 
execute the conveyances necessary to vest the title in 
him. Where debts legally created by an executor and 
trustee are secured by mortgages, while the creditors 
have a right to subject the property to the payment of 
the debts, as between legatees there is no such right, 
and such debts are to be paid out of the general assets 
of the estate. Zoner v. Collins. Opinion by Reed, J. 
[Decided Oct. 23, 1885.] 


—_——___@___———_—— 


MICHIGAN SUPREME COURT ABSTRACT. 

VENDOR AND PURCHASER—LAND SUBJECT TO 
MORTGAGE DISCHARGED OF RECORD BY MISTAKE — 
notice.—T. H. borrowed of 8S. on May 29, 1860, $1,400, 
and gave him a mortgage for $1,500, payable in five 
years, with interest at ten percent per annum, paya- 
ble semi-annually. In 18705. began a foreclosure pro- 
ceeding, and the matter was arranged by T. H. giving 
a new mortgage for $3,700, which was greatly in excess 
of the amount actually or legally due. This mortgage 

yas by mistake discharged of record by S., and T. H. 
discovered the mistake about a year afterward, but 
continued to pay the interest. Subsequently he sold 
the land, which was worth about $10,000, to his son, 
A. H., for 36,000, receiving $1, 500 in cash, and prior 
indebtedness, and taking back a mortgage of $4,500. 
A. H. had no actual knowledge, as he claimed, of the 
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mistake made in discharging the $3,700 mortgage, 
which appeared as discharged on the abstract of title 
which he obtained before purchasing the land from his 
father, but he knew of the existence of the former 
mortgage of $1,500, and that his father was financially 
embarrassed. Held, ina suit in equity to vacate the 
discharge and foreclose the mortgage, that the 
knowledge of A. H., or his intent to defraud S., could 
not be inferred from the relation of the parties, or the 
low price paid for the land, and that in any event S. 
was not entitled to foreclose his mortgage, because of 
the illegal amount claimed, but that as to any sums 
stillowing by A. IH. at the time when he was notified 
of S.’s equities, he was not entitled to protection, and 
that tothat extent S. was entitled to foreclose his 
mortgage. Sheldon v. Holmes. Opinion by Cooley, 
C. J. 

[Decided Sept. 29, 1885.] 


TRADE-MARK — UNPATENTED — PROTECTION OF— 
PARTNERSHIP—RETIRING PARTNER'S GOOD-WILL.—A 
manufacturer or vendor may by a priority of appro- 
priation and adoption of names, marks, letters or 
other proper and appropriate symbols, so distinguish 
his manufactures from others as to acquire a property 
therein as a trade-mark; but not however until he has 
given it out and published it to the community as his, 
and that he has adopted it as an original thing, or has 
in some way become the lawful owner thereof. Stokes 
v. Landgraff, 17 Barb. 608; Williams vy. Johnson, 2 
Bosw. 6; Amoskeag Manuf’g Co. v. Spear, 2 Sandf. 
(S. C.) 599. Chief Justice Cooley, in his work on Torts, 
says: ‘‘In general a man may adopt for a trade-mark 
whatever he chooses; but when he asserts and seeks 
to enforce exclusive right therein, it becomes neces- 
sary to ascertain whether it is just to others that this 
be permitted. If the name, device or designation is 
purely arbitrary and fanciful, and has first 
brought into use by him, his right to the exclusive use 
of it is unquestionable.’’ Cooley Torts, 361, and see 
cases cited. ‘ But the mere designation of a quality 
cannot be appropriated as a trade-mark.’’ Caswell v. 
Davis, 58 N. Y. 223; 8. C., 17 Am. Rep. 233; Candee v. 
Deere, 54 Ill. 459; Burke v. Cassin, 45 Cal. 467; Taylor 
v. Gillies, 59 N. Y. **Neither can any general de- 
scription by wordsin common use of a kind ofarticle, or 
of its nature or qualities, * * * neither can the name 
of aplace be appropriated as a trade-mark as against 
others who may see fit to engage in the same business 
at the same place.’’ A trade-mark, when adopted, 
may be lost by being suffered without objection to 
come into common use in the trade, and rights under 
it may be waived as against those using it with the 
knowledge of the owners, and without objection, 
though such use has not become general, and it can 
only be sold with the business to which it was in- 
tended to apply. Cooley Torts, 363, 364, and cases 
cited; Van Beil v. Prescott, 82 N. Y. 630. (2) When 
on the dissolution of a copartnership the partners di- 
vide the manufactured articles and materials on hand, 
and the retiring partner sells his interest in buildings 
and machinery, there is no presumption that he has 
disposed of his good-will in the business also, and he 
will not be enjoined from continuing the business. 
Smith v. Imus. Opinion by Sherwood, J. 

(Decided Sept. 29, 1885.] 


been 


29 
vol. 


PARTNERSHIP — ALLOWING NAME TO BE USED AS 
PARTNER IN BUSINESS TRANSACTIONS — ESTOPPEL. — 


One who allowed himself to be introduced as a part- 
ner of another, and himself introduced such other as 
his partner, and knew that paper bearing the name of 
himself and such other party was being used in business 
transactions, and did not stop such use until disaster 
threatened, cannot deny, when sued for goods fur- 








nished the other party on the firm credit, that a part- 
nership in fact existed, although as between the par- 
ties no such relation did exist. Kritzer v. Sweet. 
Opinion by Sherwood, J. 

[Decided Sept. 25, 1885.) 

NOVATION — AGENCY — ORDER FOR PAYMENT OF 
MONEY.—Defendants were indebted to H., and H. was 
indebted to F., and he procured the agent of defend- 
ants to issue an order payable to the order of F.,which 
was accepted by F., and H. credited on defendants’ 
books with the amount thereof. Held, that the au- 
thority of the agent to issue such order being shown, 
defendants were liable to F. on such order. Mulcrone 
v. Am. Lumber Co., 22 N. W. Rep. 67. Finan v. Bab- 
cock. Opinion by Champlin, J. 

(Decided Oct. 28, 1885.] 


———__+>___—_- 


NEBRASKA SUPREME COURT ABSTRACT. 

REGISTRATION—NOTICE—MORTGAGOR NOT IN POSSES- 
sion.—A deed duly acknowledged and recorded is con- 
structive notice to all persons claiming through or un- 
der thegrantor. Doe v. Beardsley,2 McLean,412; Bates 
v. Norcross, 14 Pick. 231; Schutt v. Large, 6 Barb. 373; 
Flynt v. Arnold, 2 Mete. 619. But where the party ex- 
ecuting the deed or mortgage is not in possession, and 
has no record title or apparent interest in the prem- 
ises, & mortgage executed by him upon such premises 
is not constructive notice to creditors of or subse- 
quent purchasers from the apparent owner. Chicago 
vy. Witt, 75 Ill. 211; Fenno v. Sayre, 3 Ala. 458; Calder 
vy. Chapman, 52 Penn. St. 359; Lightner v. Mooney, 10 
Watts, 407; Losey v. Simpson, 11 N. J. Eq. 246; Cook 
v. Travis, 20 N. Y. 402; St. John v. Conger, 40 Ill. 535. 
The reason is, the record of a conveyance or mortgage 
is constructive notice to those alone who must trace 
their title through the grantor or mortgagor by whom 
the deed or mortgage was made. 2 Pom. Kq., § 761, 
and cases cited. Zraphayen v. Jrwin. Opinion by 
Maxwell, J. 

UsuRY-—INNOCENT PURCHASER—BURDEN OF PROOF. 
—Where usury in the original transaction for which 
negotiable promissory notes are given is proved, a 
party who claims to have purchased the notes before 
maturity must assume the burden of proof to show 
that he is the bon« fide purchaser before maturity, and 
without notice. Wortendyke v. Meehan, 9 Neb. 228; 
Norris v. Langley, 19 N. H. 423; State Bank v. Thomp- 
son, 42 id. 369; Converse v. Foster, 32 Vt. 828; Sister- 
mans v. Field, 9 Gray, 331; Smith v. Columbus State 
Bank, 9 Neb. 31; Paton v. Coit, 5 Mich. 505. Where 
however the illegal consideration is shown, the bur- 
den of proof is on the plaintiff to show that he is a bona 


fide holder for value before the maturity of the note, 


and without notice. Savings Bank v. Scott, 10 Neb. 
86; Olmsted v. New England Mortg. Sec. Co., 11 id. 
492; S. C.,9 N. W. Rep. 650; Cheney v. Cooper, 14 Neb. 
416; Evans v. De Roe, 15 id. 631. In this case there is 
nota particle of proof that the plaintiff either pur- 
chased the notes before maturity, paid any sum what- 
ever for them, or that he was ignorant of usury iii the 
transaction, which the undisputed testimony clearly 
shows to have existed. This being the case, the notes 
are subject to the defense of usury. Darst v. Backus. 
Opinion by Maxwell, J. 

[Decided Sept. 29, 1885.] 

INFANCY—SALE OF REAL ESTATE—DISAFFIRMANCE. 
—Where a minor conveys real estate to his father in 
possession, and the father soon afterward executes a 
mortgage thereon, and in a short time thereafter dies, 
the son being one of the heirs of his estate, the execu- 
tion of a mortgage on the real estate by the son, four 
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years after he attains his majority, will not of itself 
amount toa disaffirmance of the deed made to his 
father, the mortgage not being inconsistent with the 
deed, as it conveys no title, and can have full force 
upon the interest of the mortgagor which he has in the 
estate by inheritance. First, before the simple execu- 
tion ofa deed made by a person after coming of age 
will amount to a disafflirmance of a conveyance made 
during minority, the second deed must be of as high a 
character as the first; that is, it must appearon its 
face to undo that which has been done by the former 
deed. If the first isan absolute conveyance, so must 
the second be, in order to work a disaffirmance of the 
first within itself. Jackson v. Burchin, 14 Johns. 124; 
Jackson vy. Carpenter, 11 id. 539; Bool v. Mix, 17 Wend. 
132; Eagle F. Ins. Co. v. Lent, 1 Edw. 301; Tucker v- 
Moreland, 10 Pet. 58. Again wethink it is well es- 
tablished, both upon principle and authority, that the 
secoud deed must be so inconsistent with the first that 
both deeds cannot stand, in order of itself to work a 
disaffirmance of the first. Leitensdorfer vy. Hemp- 
stead, 18 Mo. 269; McGan v. Marshall, 7 Humph. 121; 
Eagle F. Co. v. Lent, 6 Paige, 635; Schouler Dom. Rel. 
(2d ed.) 588. ‘“‘In this State a mortgage of real estate 
is a mere pledge or collateral security creating a lien 
upon the mortgaged property, but conveying no title 
nor vesting any estate either before or after condition 


broken.”” Davidson v. Cox, 11 Neb. 250. Sec- 
ond, at the time of the execution of the 
mortgage to defendants, John Jones was one of 


the joint owners of the land with the other heirs of 
Samuel Jones (he being then deceased), subject only 
to the mortgage made by Samuel to Armstrong, the 
life estate of his mother, and the claims of the credit- 
ors of his father, if any existed, assuming that he did 
not desire to disaflirm the conveyance to Samuel. 
This interest was a mortgageable one, and was subject 
to the decree in the foreclosure suit. Jones Mortg., 
§§ 1514, 1411. There is nothing shown by way of 
declaration or recital in the mortgage which would in- 
dicate any intention of the mortgagor to disaffirm any 
prior act of his. Itmay also be noted, as a circum- 
stance tending to throw some light on his intention at 
the time of the execution of the mortgage, that on the 
16th day of May, 1876, he conveyed the real estate in 
questionto one M. W. Thompson, and in the deed he 
expressly excepts from the covenant of warranty the 
mortgage executed by his father to John Armstrong, 
the exception being as follows: ‘Subject however to 
a mortgage executed by Samuel Jones to John Arm- 
strong, dated January 5, 1871, and recorded in the rec- 
ords of Gage county, book B, page 161.” The deed 
also excepts the mortgage executed to defendants. It 
is true that the date is referred to as ‘Jan. 5, 1871," 
while the mortgage to Armstrong was dated July 4, 
1871; but it is proven that Samuel Jones never ex- 
ecuted but the one mortgage to John Armstrong, and 
there can be no doubt but that it was the one referred 
to in the deed. It was clearly impossible for the mort- 
gage to Armstrong to stand unsupported by any title 
in Samuel Jones. His title was derived from John 
Jones. By the reservation in the deed to Thompson, 
John Jones clearly recognized the validity of his deed 
to his father. The deed to Thompson was executed 
more than four years after John’s majority. Had it 
been the intention of John Jones to disaffirm the deed 
executed by him to his father, it would be quite rea- 
sonable and in accord with ordinary human action for 
him to have done some act which would unequivoc- 
ally demonstrate that intent. No such demonstra- 
tion has been made. The foreclosure of the Armstrong 
mortgage was persistently fought in the courts, being 
finally decided in Jones v. Null, 9 Neb. 57, 
but not upon the ground that Samuel Jones 


had no title to the land at the time of the execu- , 





i 





tion of the mortgage, or that John had disaffirmed his 
deed tohim. Ifhe had such a defense, and desired to 
avail himself of it, he was called upon to doit in that 
action. It is very evident such was not his intention. 
Such being the case, it is clear that Griggs and Ashby, 
having received the mortgage during the pendency of 
that action, could standin no better or more advan- 
tageous position than did their grantor. Jones Mortg., 
§ 1411; Metcalfe v. Pulvertoft,2 Ves. & B. 205; McPher- 
son v. Housel, 13 N. J. Eq. 301; Jackson v. Losee, 4 
Sandf. Ch. 381; Zeiter v. Bowman, 6 Barb. 133; Gris- 
wold v. Miller, 15 id. 520; Cleveland v. Boerum, 3 
Abb. Pr. 294; Ostrom v. McCann, 21 How.Pr. 431. The 
foreclosure of the Armstrong mortgage forever barred 
the rights of John Jones in the land, and with his the 
rights of Griggs and Ashby, and of Thompson. The 
execution of the sheriff's deed conveyed to the pur- 
chaser all the title of all the parties to the action- 
Jones Mortg., § 1654; Young v. Brand, 15 Neb. 601. 


See also § 853 of the Civ. Code. Prior to the 
time the contract between Ashby and Arm- 
strong was made, Griggs and Ashby virtually 


had no standing in court in their foreclosure proceed- 
ing, and the defense pleaded by Armstrong wasa 
complete bar to this recovery. The testimony is con- 
tradictory asto what the real agreement between 
them was. Griggs insists he gave no person any au- 
thority to make it for him. As all contracts must be 
mutual to be binding, if he was not bound, Armstrong 
was not, and has therefore been deprived of his de- 
fense unjustly. Buchanan v. Griggs. Opinion by 
Reese, J. 

(Decided Sept. 17, 1885.] 
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KANSAS SUPREME COURT ABSTRACT.* 





MALICIOUS PROSECUTION — CORPORATION — MALI- 
C1IOUS ATTACHMENT — EVIDENCE — EXEMPLARY DAM- 
AGES.— An action may be maintained against a 
corporation to recover damages for wrongfully, mali- 
ciously and without just or probable cause obtaining 
and levying an order of attachment upon personal 
property. Where it is alleged in a petition brought to 
recover damages therefor, that an order of attach- 
ment was wrongfully, maliciously and without just or 
probable cause sued out; that a stock of goods was 
levied thereon and withheld from the owner for about 
two months, and that thereby his business was com- 
pletely broken up, it is not error on the part of the 
court trying the case without a jury, to receive evi- 
dence sbowing the value of the stock on hand at the 
time of the attachment; that the owner was doing a 
business of from $6,000 to $7,000 per annum, with a net 
profit of $1,500 to $1,600 a year, and that on account of 
the attachmeut proceedings his business was broken 
up, as in such a case vindictive or exemplary damages 
are allowable. Western News Co. v. Wilmarth. Opin- 
ion by Horton, C. J. 


FRAUD— KNOWLEDGE OF VENDEE.— Where the valid- 
ity of asale of property is challenged on the ground 
that it was made to defraud the creditors of the ven- 
dor, a “knowledge of facts sufficient to excite the 
suspicions of a prudent man and put him upon inquiry 
is, as a general proposition, equivalent to a knowledge 
of the ultimate fact’’ (Phillips v. Reitz, 16 Kas. 396); 
and this principle of law the trial court in its charge 
to the jury clearly recognized and stated. But the 
mere knowledge of the purchaser that the seller is in 
debt, without regard to the amount, or his ability to 
pay the same, will not make void a sale, although the 
purpose of the vendor was to defraud his creditors, 





* Appearing in 33 Kansas Reports, 
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unless the vendee was a participant in the fraud. 
Hughes v. Monty, 24 lowa, 499; Atwood v. Impson, 20 
N. J. Eq. 151; Beals v. Gurnsey, 8 Johns. 446; Durkee 
vy. Chambers, 57 Mo. 575; Sisson v. Roath, 30 Conn. 15; 
Loeschigk v. Bridge, 42 N. Y. 421; Taylor v. Eubanks, 
3 A. K. Marsh. 239; Bump Fraud. Convey. 201, 278, and 
cases there cited. Barigham v. Penn. Opinion by 
Johnston, J. 


NEGLIGENCE—CAUSING DEATH—DAMAGES—DUTY OF 
RAILROAD TO PASSENGER.—A right of action is ex- 
pressly given by the statute in behalf of the next of 
kin where the death of one is caused by the wrongful 
act or omission of another; provided the deceased, if 
he had lived, might have maintained an action for the 
injury caused by the same wrongful act or omission. 
The law infers an injury whenever a legal right has 
been violated, and every injury imports a damage. 
Asa general rule, where the law gives an action for a 
wrongful act, the doing of the act itself imports a 
damage, and even if no actual pecuniary damage may 
have been shown or suffered, still the legal implicatiou 
of damage follows the wrongful act, and nominal 
damages atleast may be recovered. Some of the 
English courts have held that if no actual loss is 
shown, nominal damages are not recoverable; but the 
American courts, so far as our observation goes, 
uniformly hold, under statutes similar to our own, 
that where a person has met with death caused by the 
wrongful act, neglect or default of another, whenever 
there are next of kin, nominal damages at least may 
be recovered. Lehman v. City of Brooklyn, 29 Barb. 
284; Dickens v. R. Co.,1 Abb. Ct. App. 504; Quin v. 
Moore, 15 N. Y. 4382; Ihl v. Forty-second Street, etc., 
R. Co., 47 id. 3)7; Chicago & Alton R. Co. v. Shannon, 
43 Ill. 338; C. & N. W. R. Co. v. Swett, 45 id. 197; City 
of Chicago v. Scholten, 75 id. 468; Thomp. Neg. 1293- 
(2) It is the duty of a railway company carrying pas- 
sengers, to provide for their quiet and comfort, and 
secure them against the annoying and offensive con- 
duct of other passengers; and where the conduct ofa 
passenger is such as to render his presence dangerous 
to fellow-passengers, and such as will occasion them 
serious annoyance and discomfort, it is not only the 
right but the duty of a railroad company to exclude 
such passenger from its train. Vinton v. Middlesex 
R. Co., 11 Allen, 304; Commonwealth v. Power, 7 
Metce. 596; Jencks v. Coleman, 2Sumn. 221; Lemont v. 
Washington & Georgetown R. Co.,1 Am. & Eng. R. 
Cas. 263; Brown v. Memphis & Charlestown R. Co.,5 
Fed. Rep. 499; Brown v. Memphis & Charlestown R. 
Co., 1 Am. & Eng. R. Cas. 247; Railroad Co. v. Stat- 
ham, 42 Miss. 607. And under the authorities, it 
seems that it is equally the duty of the railroad com- 
pany to remove from the train and leave an unat- 
tended passenger, who after entering upon a journey, 
becomes sick and unconscious or insane, until he is in 
a fit condition to resume his journey, or until he shall 
obtain the proper assistance to take care of him to the 
end of his journey. Railroad Co. v. Weber. Opinion 
by Johnston, J. 


CONVERSION — SAND SEVERED IN MISSOURI AND 
TAKEN TO KANSAS.—Where a mere wrong-doer enters 
upon land in the State of Missouri and severs sand 
therefrom and transports it to Kansas, and there con- 
verts it to his own use, the sand remains the property 
of the owner of the land up to the time of the conver- 
sion, and he may afterward recover from the wrong- 
doer the value of the sand in an action brought in 
Kansas—such action being transitory. When the sand 
was severed from the real estate it became personal 
property, but the title to the same was not changed or 
transferred. It still remained in the plaintiff. He 


still owned the sand, and had the right to follow it 
and reclaim it, into whatever jurisdiction it might be 





taken. He could recover it in an action of replevin 
(Richardson v. York, 14 Me. 216; Harlan v. Harlan, 15 
Penn. St. 507; Halleck v. Mixer, 16 Cal. 574), or he 
could maintain an action in the nature of trespass de 
bonis asportatis, for damages for its unlawful removal 
(Wadleigh v. Janvrin, 41 N. H. 503, 520; Bulkley v. 
Dolbeare, 7 Conn. 232), or he could maintain an action 
in the nature of trover, for damages for its conversion, 
if it were in fact converted (Tyson v. McGuineas, 25 
Wis. 656; Whidden v. Seelye, 40 Me. 247, 255, 256; 
Riley v. Boston W. P. Co.,11 Cush. 11; Nelson v. Burt, 
15 id. 204; Forsyth v. Wells, 41 Penn. St. 291; Wright 
v. Guier, 9 Watts, 172; Mooers v. Wait, 3 Wend. 104), 
or he could maintain an action in the nature of as- 
sumpsit, for damages for money had and received, if 
the trespasser sold the property and received money 
therefor. Powell v. Rees, 7 Ad. & El. 426; Whidden v. 
Seelye, 40 Me. 255; Halleck v. Mixer, 16 Cal. 574. See 
also in this connection the case of Fanson v. Linsley, 
20 Kas. 255. In all casesof wrong, the tort or a por- 
tion thereof may be waived by the party injured, and 
he may recover on the remaining portion of the tort, 
or onan implied contract, provided the remaining 
facts will authorize such a recovery. McGonigle v. 
Atchison. Opinion by Valentine, J. 


a 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

NEGOTIABLE INSTRUMENT—ACTION AGAINST ACCEP- 
TOR OF BILL—WANT OF CONSIDERATION.—The payee 
of an accepted bill holds the same relation to the ac- 
ceptor, that an indorsee of a note holds to the maker. 
In an action against the acceptor by the payee ofa bill 
who takes it before acceptance, want of consideration 
between the drawer and acceptor is not a defense. 
There is a very close resemblance between an accepted 
bill and an indorsed note. The indorsed note is evi- 
dence of a debt originally due from the maker to the 
payee, and assigned and made due to the indorsee. 
The bill is evidence of adebt originally due from the 
drawee to the drawer, assigned and made due to the 
payee; and the rule that the title of the assignee can- 
not be impeached by showing want of consideration 
for the original debt is applicable equally to the in- 
dorser of a noteand to the payee and to the indorser 
of an accepted bill. The reason, applicable alike to 
payee and indorser, is tersely stated by Vaughan, J., 
in Low v. Chifney,1 Bing. N. C. 267. ‘‘How was 
he to know what had passed between the drawer and 
acceptor?’’ See Davis v. Randall, 115 Mass. 547. Itis 
held in this State that upon the question whether a 
promise to accept made by the drawee to the drawer 
is an acceptance as to other parties, the knowledge of 
the promise and presumed reiiance upon it in becom- 
ing parties is material. Exchange Bank of St. Louis 
v. Rice, 98 Mass. 288. But where fas in the case at bar, 
there is an acceptance upon the bill, it makes no dif- 
ference in the rights of payees or indorsees whether 
they beeome such before or after the acceptance. 
Grant v. Hunt, 1C. B. 44; Wynne v: Raikes, 5 East, 
514; Powell v. Monnier, 1 Atk. 611. The instrument 
is negotiable before acceptance, and the acceptance is 
an acknowledgment of the debt it represents, and an 
absolute promise to pay it to the person who is or shall 
become the holder of the bill, and to allow a want of 
consideration for the acceptance to defeat the right of 
a bona fide holder, whether he becomes such before or 
after the acceptance, would be contrary to the nature 
and purpose of bills of exchange, and to the uniform 
usage in regard tothem. Arpin v. Owens. Opinion by 
W. Allen, J. 

[Decided Oct. 23, 1885.] 








458 





THE ALBANY LAW JOURNAL. 





GIFT—SAVINGS BANK DEPOSIT—DECLARATIONS AS TO 
INTENTION.—To constitute a deposit in a savings bank 
in the name of another a gift, the deposit must be 
made with the intention of making a gift, which must 
be accepted by the intended donee. F., having been 
notified by the treasurer of the bank where she was a 
depositor that a certain amount standing to her credit 
was not entitled to draw interest, because in excess of 
$1,000, made deposits in the name of each of the plain- 
tiffs, without their knowledge, and retained the de- 
posit books. In actions brought by each of the plain- 
tiffs against the bank to recover the moneys deposited 
in their names, defendant offered to show that the de- 
posits were made to avoid the provision as to interest 
on sums exceeding $1,000; declarations of F. to the 
effect that she never intended that the title to the 
money should pass to plaintiff; also statements made 
to the justice of the peace who drew her will that it 
was not her intention to give the money to the alleged 
donee; this evidence was objected to and excluded. 
Held error. Mrs. Ford, the claimant’s intestate, de- 
posited hermoney in a savings bank in the name of 
the plaintiffs, and the claimant is entitled to it unless 
his intestate made agift to each of the plaintiffs of the 
money deposited in her name. Broderick v. Waltham 
Savings Bank, 109 Mass. 149; McCluskey v. Provident 
Institution for Savings, 103 id. 300. To constitute a 
gift to the plaintiff the deposit must have been put in 
her name with the intention of makinga gift of it to 
her, and it must have been accepted by her. The dif- 
ference between this case and Sweeney v. Boston Five 
Cent Savings Bank, 116 Mass. 384, is that in that case 
the donee was present when the deposit was made, 
and the donor delivered the deposit-bookto her. In 
the case at bar the deposit was made without the 
knowledge of the donee, and the deposit-book was re- 
tained by the donor. Upon the question of the inten- 
tion of Mrs. Ford in making the deposits, the letter of 
the bank to her, and her declarations relating to it, 
are competent. The length of time between the dec- 
larations and the deposit affects the weight but not 
the competence of the evidence. Upon the question 
of Mrs. Ford’s intention in holding the book before 
the gift was perfected — whether she held it as owner 
or as agent, or depositary forthe plaintiff—her declara- 
tions and acts while holding it, showing the character 
of the act, are competent. The taking of the order 
from the plaintiff for the payment to herself was an 
act, the significance of which depended upon her in- 
terest init. Whetherexercising dominion over the 
deposit as owner, or recognizing the dominion of the 
plaintiff, and her declarations and letters respecting it 
are competent. The letter to the plaintiff, Elizabeth 
A., was sufficiently identified as coming from Mrs. 
Ford by containing the order and being acted on as 
hers by the plaintiff, and sufficiently appeared to re- 
late to the order, und should have been admitted. 
Each plaintiff relied upon a particular occurrence as 
proving the completion of the gift to her. The decla- 
rations offered of the donorin relation to making her 
will were after the gift was completed, if it ever was, 
and were either incompetent and immaterial, and 
were properly excluded. Whitney v. Wheeler, 116 
Mass. 490; Whitwell v. Winslow, 132 id. 307. If the 
donor made the deposit and kept the book for the 
plaintiff, intending it asagiftto her, the gift would 
not be perfected until accepted by the donee, and ac- 
ceptance implies a mutual act of the parties, or an act 
by one assented to by the other, equivalent to an ac- 
ceptance of a chattel upon delivery. Gerrish v. New 
Bedford Savings Bank, 128 Mass. 159; 8S. C., 35 Am. 
Rep. 365. An acceptance and a completed gift might 


be inferred from the fact that the donor informed the 
72 





donee of the gift with the express or implied consent 
ofthe donee. Any act or speech between the parties 
which should show a mutual understanding that the 
gift was made would be sufficient evidence. The in- 
structions to the jury were substantially correct, 
though not verbally accurate; but there was error in 
the exclusion of evidence. Scott v. Ford. Opinion by 
W. Allen, J. [See 31 Alb. L. J. 331, 426, 437, 445; 48 
Am. Rep. 506.] 

[Decided Uct. 23, 1885.] 


MASTER AND SERVANT — NEGLIGENCE OF A CO-SER- 
VANT.—The city, through its highway commissioner 
employed a carpenter and builder by the name of 
Gates to erect a public building, Gates to furnish the 
labor and tools and the city to furnish all the mate- 
rials. Thecity had general supervision as to the di- 
mensions and construction, but gave no directions as 
to the details of the work. ‘The plaintiff,a workman, 
was injured by the falling of a staging, caused by a de- 
fective bracket, which belonged to Gates, and which 
he had brought there and directed to be put up by a 
workman by the name of Green. In an action against 
the city to recover damages for the injury, held, that if 
plaintiff was the servant of the defendant, he was the 
fellow servant of Gatesand Green. That if the brack- 
ets were not strictly tools required to be furnished by 
Gates, they were nevertheless implements owned and 
kept by him, and which he might use under his contract 
with the defendant, and that the negligence, if any, 
was that of servants in constructing the unsafe stag- 
ing, and not that of the master in not furnishing 
proper materials. Colton v. Richards, 123 Mass. 484; 
Killea v. Faxon, 125 id. 485. Hoppin v. City of Wor- 
cester. Opinion by W. Allen, J. 

[Decided Oct. 23, 1885.] 


ACCORD AND SATISFACTION — ACCEPTING SMALLER 
SUM THAN DUE — CONTRACT — WRITTEN VARIED BY 
PAROL AFTER BREACH.—(1) While recognizing and giv- 
ing effect to the rule of law that a creditor cannot 
bind himself by a simple agreement to accept a smaller 
sum in lieu of an ascertained existing debt of a larger 
amount, because such agreement is without considera- 
tion, courts have nevertheless often declared that the 
rule is not to be extended beyond a precise import, 
and especially if a consideration for such agreement is 
found to exist, of which the law can take notice, that 
courts will not inquire into itsadequacy. Langdon v. 
Langdon, 4 Gray, 189; Brooks v. White, 2 Metc. 283; 
Simmons vy. Almy, 103 Mass. 35. The question, what 
will constitute a sufficient consideration for such 
agreement, has been discussed in many cases. Fitch 
v. Sutton, 5 East, 230; Brooks v. White, wbi supra; 
Perkins v. Lockwood, 100 Mass. 250; Train v. Gold, 5 
Pick. 385; Warren v. Skinner, 20 Conn. 559; Met. Cont. 
192; L Smith Lead. Cas. 444. (2) It is also now well set- 
tled that ordinarily a written contract, before breach, 
may be varied by subsequent oral agreement, made on 
a sufficient consideration, as to the terms of it, which 
ure to be observed in the future. Cummings v. Ar- 
nold, 3 Metc. 486, 489; Holmes vy. Doane, 9 Cush. 135; 
Goodrich vy. Longley, 4 Gray, 379, 383; Emery v. Bos- 
ton Ins. Co., 1388 Mass. 898; Goss v. Lord Nugent, 5 B. 
& Ad. 58. This rule in Massachusetts has been made 
applicable to acase where the original contract fell 
within the operation of the statute of frauds (Cum- 
mings v. Arnold, ubi supra; Stearns v. Hall, 9 Cush. 
31), but in the present case there is no question under 
the statute of frauds. In reference to the contracts 
under seal, it was formerly held, especially in Eng- 
land, that they could not be thus varied. But in the 
United States the tendency of judicial decision has 
been to apply the same rule in this respect to sealed 
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instruments as to simple contracts: Munroe v. Per- 
kins, 9 Pick. 298; Mill Dam Foundery v. Hovey, 21 id. 
417; Blaskell v. Souther, 6 Gray, 155; Barker v. Troy 
and Rutland Railroad, 27 Vt. 766; Lawrence v. Davey, 
28 id. 264; Fleming v. Gilbert, 3 Johus. 528; Lang- 
worthy v. Smith, 2 Wend. 587; Lattimore v. Harsen, 
14 Johns. 330; Stryker v. Vanderbilt, 25 N. J. L. 482; 
McGrann v. North Lebanon Railroad, 29 Penn. St. 82; 
Cooke v. Murphy, 70 [ll. 96; 1 Smith Lead. Cas. (8th 
Am. ed.) 666. In the present case we are of the opin- 
ion that it was legally competent for the defendant to 
prove as a defense to the plaintiff's action for the rent, 
that after the delivery of the lease, the plaintiff, for a 
good consideration, entered into an oral agreement 
that for the future the rent should be reduced, and 
that the defendauit’s testimony and his offer of proof 
in respect to the plaintiff's alleged agreement in the 
fall of 1877, were sufficient, if believed, to warrant the 
jury in finding that the plaintiffs were not entitled to 
recover the amount so agreed to be abated. Agreeing 
to take in a partner for the ensuing three years, and to 
borrow the sum of $46,000 and put the same into the 
business, provided the rent should be reduced, and 
actually fulfilling that agreement in consequence of 
the plaintiff's promise to reduce the rent, and continu- 
ing the business under these circumstances for three 
years, constituted a change of position on the part of 
the defendant, which might be of advantage to the 
plaintiff, and also of detriment to the defendant, pro- 
vided the plaintiff's promise should be kept. Train v. 
Gold, 5 Pick. 385; Hubbard v. Coolidge, 1 Metc. 92; 
Peck v. Requa, 13 Gray, 407; Rollins v. Marsh, 128 
Mass. 116; Hinckley v. Arey, 27 Me. 362; Moore v. De- 
troit Locomotive Works, 14 Mich. 266. Hastings v. 
Lovejoy. Opinion by C. Allen, J 

(Decided Oct. 23, 1885.] 





RECENT ENGLISH DECISIONS. 

STATUTE OF FRAUDS — ORAL SALE OF GOODS — AC- 
CEPTANCE.—:- Where goods of the value of 10/. or upward 
are sold by an oral contract and delivered, and the 
purchaser retains them, and deals with them in such a 
way as to prove that he admits the existence of a 
contract and admits that the goods were delivered un- 
der the contract, this is a sufficient acceptance to sat- 
isfy section 17 of the statute of frauds, although the 
purchaser afterward rejects the gocds on the ground 
that they are not equal to sample, and if the goods 
prove equal to sample the purchaser is liable. Kibble 
v. Gough, 38 L. T. Rep. (N. 8.) 204. Page v. Morgan. 
Ct. App., June 10, 1885. Opinions by Brett, M. R., 
Baggallay and Bowen, L. JJ. 


—_-_—_ 


INSURANCE LAW. 








LIFE POLICY—FALSE ANSWERS AS TO PREVIOUS DIS- 
EASE — APPLICATION, HOW CONSTRUED — EVIDENCE— 
STATEMENTS OF PHYSICIANS IN PROOFS, OF DEATH 
PRIVILEGED.—T'o the question in an application for 
insurance whether the applicant had “ ever had any of 
the following complaints: * * * pneumonia, * * * 
spitting or raising of blood, * * * or any disease 
of the lungs,”’ the answer was ‘“‘ No;’’ and to the ques- 
tion, ‘‘ What sickness or sicknesses has the party had 
during the ten years last past?’ the answer was, ‘‘None 
except fever—cure perfect; ’’ and to the question, “Is 


the party now in good health?” the answer was “ Yes.”’ 
Held, that the answers were true, within the meaning 
of the contract, although the insured had on one occa- 
sion “spit blood;”’ the evidence showing that he had 
not had the spitting in such form as to be called a dis- 





ease, disorder or constitutional vice; and that the 
question did not require him to state every instance of 
blood-spitting, but only such as amounted to a disease. 
Cont. Life. Ins. Co.v. Kessler, 84 Ind. 310; Conn. Mut. 
Life v. Union Trust Co., 5 Sup. Ct. Rep. 119; Geach v. 
Ingall, 14 Mees. & W. 95; S. C., 2 Bigelow Life & Acc. 
Ins. R. 306; Insurance Co. v. Miller, 39 Ind. 475; and 
Vose v. Eagle Life Ins. Co.,6 Cush. 42, are cases which 
illustrate the distinction, and are in this respect dif- 
ferent from the case now presented. See, also, Cush- 
man v. Insurauce Co., 70 N. Y. 72, and authorities 
cited. Statements in the proof of death, made by the 
physician of the insured, as to the previous complaints 
and ailments of the insured, are privileged communi- 
cations within the meaning of the Indiana statute and 
not admissible to show that the answers made to cer- 
tain questions in the application for insurance were 
false. Penn.Mut.Life v. Wiler, 100 Ind. 92; 50 Am. Rep. 
769; Masonic Mut. Ben. Ass'n v. Beck,77 Ind.208; Con- 
necticut Mut. Life Ins. Co. v. Union Trust Co., swpra. 
It is true that by the terms of the policy the plaintiff, 
in order to have a right of action, was bound to fur- 
nish the company within a specified time “satisfactory 
proof of the death;’’ but this did not entitle the com- 
pany to go further, as it seems to have done, and re- 
quire of the plaintiff a statement by the physician of 
his knowledge concerning the previous complaints and 
ailments of the deceased, which, proximately at least, 
did not cause the death; and [ see no reason at all 
why such statements, when so obtained, should be- 
come available to the company as evidence, in a suit 
upon the policy, of facts which could not be shown by 
the testimony of the one who made the statement. 
The law which declares communications between pa- 
tient and physician confidential should not be evaded 
in any such way. Insurance Co. v. Newton, 22 Wall. 
32; Walther v. Mutual Life Ins. Co. (Cal. Sup. Ct.) 13 
Ins. L. J. 815; 8. C., 4 Pac. Rep. 413; Campbell v. Char- 
ter Oak, ete., Co., 10 Allen, 213; Moore v. Protection 
Ins. Co., 29 Me. 97. These cases declare the general 
proposition that ‘‘the preliminary proofs presented to 
an insurance company in compliance with the condition 
of its policy of insurance are admissible as prima facie 
evidence against the assured;”’ but nv one of them 
goes to the extent, either in terms, or as I conceive, in 
principle, of holding that statements by physicians 
which are by statute made confidential become avail- 
able to the company as evidence, because found in or 
connected with the preliminary proofs; especially 
when, as in this case, the statements in question are 
not concerning the last sickness or proximate cause of 
death. In the opinion in Masonic Mut. Ben. Ass’n v. 
Beck, supra, it is conceded or implied that after the 
death of the patient the physician may testify at the 
instance or with the consent of ‘‘the party who may 
be said to stand in the place:of the deceased ;” but 
this was aside or beyond the question presented in that 
case. And there explicit authorities to the effect that 
the restriction of the statute can be waived only by the 
one who makes the confidential communication. West- 
over v. 42tna Life Ins. Co. (N. Y. Ct. App.), 1 N. E. 
Rep. 104; Pierson v. People, 79 N. Y. 424; Grattan v. 
Metropolitan Life. Ins. Co., 80 id. 281; Bowman v. 
Norton, 5 Car. & P. 177; 1 Greenl. Ev., § 243. Dreier v. 
Continental Life Ins. Co. U.S. Cire. Dist. Ind. Opin- 
ion by Woods, J. (24 Fed. Rep. 670.) 


—_——_4—————— 


CORRESPONDENCE. 





Honor to WHom Honor ts Due. 
Editor of the Albany Law Journal: 
I have read with great pleasure the article in your 
paper of November 7, 1885, entitled, ‘“‘Is it expedient 
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to have a Class of Counsel?” It has brought back to 
my mind a letter I wrote to your paper, with 
the signature *‘H. A. W.’’, which was published in the 
issue of April 5, 1873 (7 Alb. L. J. 223). That letter was 
written with the audacity and in the crude language 
of youth; but I am pleased to see that the views ex- 
pressed in it are so similar to those put forthin the 
recent article above mentioned. 

Ido not wish to accuse the author of the article re- 
ferred to of borrowing my ideas. I am satisfied he 
could show his innocence of such a charge; but I would 
be pleased to have the credit of first suggesting the 
measure which he advocates. 

Many plays which Shakspeare never wrote are ac- 
credited to him; many quotations are used as coming 
from the Bible which are not init; many ideas are 
expressed as original in modern philosophy and the- 
ology which may be found in ancient books; but it 
seems to me when the original suggester of an advance 
step is found, to him should be awarded the merit. 

It is scarcely necessary for me to add, that 
should it be discovered that some one anticipated the 
views which I expressed in my letter of April 5, 1873, 
as applicable to our courts and procedure, I am_ per- 
fectly willing to let that person have the credit of 
originality which I now claim for myself. 

I have not determined whether, if the idea pre- 
sented in my letter and in said article, were to sug- 
gest itself to me now, I should approve it or reject it- 
Since I have grown older mauy of my youthful opin- 
ions have changed. 

Yours respectfully, 
Wm. A. HAGGERTY. 





New York, Nov. 24, 1885. 


COURT OF APPEALS DECISIONS. 
HE following decision was handed down Tues- 
day, Dec. 1, 1885: 
Judgment affirmed with costs—Emmanuel Durn- 
herr, respondent, v. Pauline Stellmacher and another, 
appellants. 


NOTES. 

The well edited law journals, such as the ALBANY 
and the Central, and others of more local circulation, 
which owe their success and their hold upon their 
readers to the ability with which they present within 
their respective jurisdictions fresh and original views of 
questions of present interest to ‘the profession, quite 
as much as to the condensed notes of current decisions 
have, we believe, nothing to fear from the new meth- 
ods of reporting which are now inaugurated. If we 
mistake not, these new methods of ‘‘ Reporters,”’ giv- 
ing early publication to the decisions in groups of 
States, are but following up the work which the 
journals are carrying on, of leading the profession to a 
broader and freer comprehension and interpretation 
to the law; and so far from superseding the usefulness 
of such journals, they appear to us to add to the neces- 
sity which the profession will feel, and the obligation 
they are under both to the condensed notes of cases 
too long to be read in full, and to the editorial com- 
ment and discussion which afford an invaluable aid to 
the discriminating reader of the reports.—New York 
Daily Register. 


There was hardly any need to contradict the silly 
rumor which prevailed last week that Vice-Chancellor 








Bacon intended to resign his seat on the bench at the 
end of the present sittings. The learned judge, hay- 
ing triumphantly passed through his cold, has re- 
turned to work full of vigor and vivacity; and at 
eighty-seven years of age displays a freshness of spirits 
not possessed by many of his sedate, though juvenile, 
colleagues. Long may he live to enliven the dreary 
Chancery beuch.—Solicitors’ Journal. 


I fell across an amusing story the other day in Mad. 
ame Adam’s interest ing book, La Patrie Hongroise. 
Hungary, says Madame Adam, swarms with barris- 
ters. It is the ambition of the Hungarian peasant to 
make one of his sons an advocate, as it is the ambition 
of the Breton and the Irish peasant to make one son a 
priest. The son of a small farmer in the neighbor- 
hood of Pesth was sent by his father to the law school 
of the town, but either from want of parts or applica- 
tion, was plucked in the qualifying examination. Not 
daring to return home empty handed, after all the 
money that had been spent on his education, he forged 
a legal diploma. The father however was not so igno- 
rant as not to be aware that such diplomas are always 
written on parchment Kutyu-ber — ** dog-skin”’ in 
Hungarian. ‘“ Why is your certificate not made out 
on Kutya-ber?” asked the old man. “The fact is, 
father,’ answered the youth, ‘‘that there are more 
barristers than dogs in Hungary, and so there is not 
enough Kutya-ber to make diplomas for us all. — Lon- 
don Life. 


There was one happy spot in America on Thanks- 
giving day, and that was Sing Sing prison. The con- 
victs were allowed to sing ad libitum all day long. The 
Tribune thus describes the affair: A Zribune reporter, 
accompanied by Principal Keeper Connaughton, 
walked through the corridors of the prison yesterday 
afternoon, and had a good opportunity to observe the 
result of the license allowed the convicts in the use of 
their vocal powers. German opera and Italian opera, 
Tony Pastor's, the Thalia Theater, the Academy of 
Music, the Metropolitan Opera House, and ‘ Ed” 
Coffee’s Garden were blended in painful confusion. 
On the fourth tier an Italian tenor, in for burglary, 
was delighting himself with the melody of ‘‘ Non 
e ver,”’ while one tier below acornetist was pouring 
forth the mournfal music of “ The Last Rose of Sum- 
mer.’’ One of the keepers had been trying all day to 
“spot” the man, but he had ingloriously failed. A 
forger was piping out ‘‘ Nearer, my God, to Thee,” 
while a brother in crime was ejaculating ‘Oh, 
dem Golden Slippers.’’ A murderer, in for life, 
was declaiming, ‘* Oh, that this too solid flesh would 
melt,’’ while a German counterfeiter was calling out to 
his next neighbor, “Come out o’ that, you man o’ 
Cork.’’ A. small man with a falsetto voice was sing- 
ing ‘“‘ Nanon, in Rapture I come to Thee,’’ while a 
ponderous convict of 300 pounds made his cell resound 
with ** When I can Read my Title Clear.’’ ‘‘ Oh, come 
off cully,’’ a negro convict ejaculated, and a zgeneral 
laugh went the rounds. One convict was inthe midst 
of his declamatory effort: ‘‘I had a wife, and she had 
atongue. Her tongue would wag, and I couldn't stop 
it. Ll hanged myself on a big lamp-post, and ’’ —‘‘ Oh, 
you were a big fool,’’ was the interruption of two cou- 
victs, and another laugh ensued. The ‘‘ boys”’ were 
having areal jolly time. They could keep it up until 
7 Pp. M., and they did so. They might be in for crimes 
of great magnitude, but they evidently intended to 
make the most of the holiday. They were apparently 
a happy, merry crew. ‘This effervescence does the 


men good,” said Mr. Connaughton, ‘the convicts will 
do all the better work to-morrow.” 
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HY will lawyers work themselves to death? 
This is a question which occurred to us as 
we read with regret the account of the recent death 
of Mr. Bangs, of the city of New York. This 
gentleman, although little known outside the city, 
was one of the dozen most energetic, capable and 
useful advocates at its bar. He has of late years 
appeared in many of the most interesting causes of 
a public character. He had an exceptionally strong 
and bright spirit, his sympathies were right, and 
his services were generally in accord with justice. 
But he.worked himself to death at the age of fifty- 
seven years. Intense anxiety, midnight studies, 
the foul air of court-rooms, incessant application 
without resting, have untimely ended a brilliant 
career, There are others in the city who are in the 
same danger. Haste to be rich, anxiety to be 
famous, the determination to ‘‘keep up with the 
procession,” in the bewildering turmoil and clatter 
and strife of a great city’s life, terminate many a 
career when it ought to be at its height. There is 
no good sense nor economy in such a course. Wise 
men in a long race do not start as if on a hundred 
yards’ spurt. If they see a rival doing so they 
simply smile, and let him go by, certain that he 
will not last. This spirit of rivalry is the bane of 
professional life in the city — rivalry domestic and 
social, as well as professional. Men are frequently 
not conscious what an unnatural strain they are 
putting on themselves. The mental and physical 
machinery move along smoothly. ‘‘I never had a 
head-ache,” said a great lawyer once to us. ‘So 
much the more dangerous for you,” said we; ‘‘ you 
are destitute of a useful monitor.” The clock ticks 
regularly, till all of a sudden it stops with a crash. 
The bright candle goes out with a puff. Why will 
not men learn wisdom on this score? The diffi- 
culty is in the inborn conceit of human nature. 
Every man pities his failing rival and neighbor, but 
never dreams of his own possible failure. Be wise 
in time, ye city lawyers. Take long vacations, go 
fishing and sailing and driving; loaf vigorously; 
go to the theatre and the opera frequently; look in 
at your club; waste an occasional hour on family 
and friends; and above all — shame that we should 
have to say it! — do not work on Sunday. 


What is the use in trying to whitewash Aaron 
Burr? The topic of ‘‘Iconoclasm and Whitewash ” 
—breaking the grand historical images, and re- 
pairing the mean ones — has engaged our thoughts 
a good deal of late, and the above question occurs 
tous on reading an account of a defense of Aaron 
Burr, delivered before the Albany Institute, by 
Mr. L. B, Proctor, the well-known legal biographer, 
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on Tuesday evening of last week. Mr. Proctor’s 
vindication is ingenious, and none the less interest- 
ing because it had been anticipated by Parton in 
his biography of Burr. Burr was a bold, selfish, 
unscrupulous, dark and dangerous man, of great 
powers, no doubt, but so much the more danger- 
ous. It is quite possible that his great rival, Ham- 
ilton, has been idealized. He was a partizan, and a 
not too scrupulous politician. But what compari- 
son can be made between the two careers? The 
one was the very greatest of our creative statemen, 
to whom this country owes a lasting debt of grati- 
tude; the other an intriguer and conspirator, who 
cared only for himself, and whose private morals 
were detestable. Burr was not a patriot; he loved 
nothing but himself and his neighbor’s wife. 
Hamilton loved his neighbor’s wife too much, it is 
true, but he also loved his country. It is true that 
in killing Hamilton, Burr only took advantage of 
the prevailing code of honor of the day, and if he 
had had a sufficient provocation he would not have 
been to blame, judged by the standards of that 
day. But he had no sufficient provocation, and 
his challenge was little better than murder. Ham- 
ilton was no saint, we know, but Burr was an al- 
most unmitigated sinner. Except that he fought 
gallantly in her cause, what good thing did he ever 
do for his country? Hamilton was not only a gal- 
lant soldier, but his political service to his country 
is priceless. A vindication of Burr can answer no 
good purpose. There is nothing to admire in the 
man, and ingenious defenses of those who have 
long stood at the bar of public opinion as crimi- 
nals are a waste of time and labor. Let Burr 
stand where he belongs, with such characters as 
Richard III and Henry VIII, and Arnold and Judas. 
There is no use in trying to whitewash them. It 
is much more useful to dwell on the good men of 
history than to invent ingenious defenses for the 
bad. 


In Mr. Stedman’s recent book, ‘‘ Poets of Amer- 
ica,”— the most admirable piece of criticism ever 
put forth in this country —he says: ‘‘ No one can 
long remain a good lawyer and a fertile man of let- 
ters.” This is true, and we are glad that Oliver 
Wendell Holmes knew it, and quit the law. If he 
owed the law any thing he has paid it in giving his 
son to it. Mr. Stedman also says, in speaking of 
the English heroic measure: ‘‘ How it delights a 
class that still read Byron and Campbell and 
Scott ’—of course he does not mean to say that 
Scott wrote it— ‘‘the learned body of jurists and 
other professional men, sensible and humane, who 
care little for the poetry of beauty alone. I observe 
that lawyers, veteran judges, merry and discreet, 
enjoy the verse of Holmes. It was asked concern- 
ing Landor, ‘shall not the wise have their poets 
as well as the witless?’ and shall we begrudge the 
wigged and gowned their rations of wit and epi- 
gram and lettered jest?” 


‘Blind Tom,” the famous darkey pianist, used 
to applaud himself. We hope we are not to be act- 
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cused of patting ourselves on the back, but once 
in a while a word of praise comes to us which 
it is not in human nature to resist telling our 
readers. For example, within a few days we 
have received some very kind words from two 
legal authors of this country. One of them 
says: ‘‘T get all the leading, I may say all the 
decent law periodicals, and count the ALBANy Law 
JOURNAL the best by alength or more.” The other, 
one of the most distinguished law writers of the 
present time, sends us a copy of his last work, not 
for review, saying: ‘‘ Please accept it as a token of 
my respect for you personally, and as editor of the 
best law periodical of the present day.” Even one 
of the new omnivorous ‘‘ Reporters,” while finding 
some fault with us, is gracious enough to say: 
‘*There is no law publication in the country for 
which we have more respect than for the ALBANY 
Law JournaL. It seems to have the good of the 
profession at heart, and its discussions of matters 
relating to the law and lawyers are generally char- 
acterized by clear insight and breadth of outlook, 
and have the appearance of disinterestedness.” 


The Virginia Law Journal, in commenting on a 
proposed married women’s act in that State, remarks: 
‘*The provision for the specific enforcement of her 
agreements to sell or incumber her real estate illus- 
trates the difficulties of the subject. Specific per- 
formance may be enforced (which now it cannot be) 
just as if she were a man, but yet the court must 
be of opinion that her interest will be promoted 
thereby. That is to say, she may take all the 
chances of gain which her contract offers, but is ex- 
empt from the risks of loss, So hard is it, in en- 
acting a woman into a man, to break away from the 
influences of the common-law rules. Now, if she 
is competent to make one contract, she is compe- 
tent to make any, and if she is required to stand by 
one she ought to be required to stand by all; in 
short, if the statute sets her free, to shift for her- 
self, in matters of property, her emancipation 
ought to be complete, and she should abide all its 
consequences. And for the same reason we think 
that the proviso in section three of the act (clause 
[2] above) requiring the husband to unite in any dis- 
position or conveyance of her separate real estate, 
should be omitted.” We agree with this in the 
main. Let the wife be free to contract like a sin- 
gle woman. That is our law. Yes, we believe in 
letting wives ‘‘shift” for themselves in regard to 


their own property. 
———_>——_——— 


NOTES OF CASES. 


N Tevas, ete., Ry. Co. v. Pearle, Texas Court of 
Appeals, it is held that a regulation by a rail- 
road company prohibiting passengers from ‘‘ drum- 
ming” for custom on their trains is reasonable. The 
court said: ‘‘In his work on Carriers of Passengers, 
Mr. Thompson says upon the subject of exclusion 











of runners from carriers’ vehicles and premises: 
‘The well-established right of carriers to make 
reasonable regulations for the conduct of passen- 
gers and others transacting business upon their 
premises is accompanied by the right to exclude 
from their premises persons having no business 
with the carrier, and whose presence would be 
detrimental to his interests, or the safety and con- 
venience of passengers. This rule follows natur- 
ally from the strict accountability to which the car- 
rier is held for the safety of passengers and goods 
intrusted to his charge. * * * Thus it has been 
held proper to exclude by force if necessary an inn- 
keeper from a railroad depot whose habit had been 
to enter the depot and annoy passengers by solicit- 
ing patronage for his house, having been previously 
notified that he must discontinue the practice. 
Landrigan v. State, 31 Ark. 50; 8. C., 25 Am. Rep. 
547. And such person’s rights will not be en- 
hanced in the premises even though he has in his 
possession a ticket entitling him to passage upon 
defendant’s railroad, and he enters the depot with 
the bona fide intention of taking the cars, if he 
fails to exhibit the ticket when ordered to leave 
the station, and his conduct is such as to induce 
the defendant’s agent to believe that his intention 
is to continue to violate the regulations of the com- 
pany. But the carrier’s agent will not be justified 
in thus removing a person because, in his judg- 
ment and without proof of the fact, he has vio- 
lated regulations of the company, although he had 
conducted himself offensively to such agent person- 
ally.” Thomp. Carr. Pass. 350; Comm. v. Power, 
7 Metc. 596; Hall v. Power, 12 id.482; Hutch. Car- 
riers, § 546. The leading case upon the subject is 
Jencks v. Coleman, 2 Sumner, 221, in which it was 
held that one common carrier is under no obliga- 
tion to carry a drummer for a rival line. That was 
a case where a steamboat company had interdicted 
such agents from coming on board their boats, and 
had refused one of them passage in the boat, 
though he tendered the customary fare. Judge 
Story, delivering the opinion, said: ‘The right of 
passengers to a passage on board of a steamboat is 
not an unlimited right. But it is subject to such 
reasonable regulations as the proprietors may pre- 
scribe for the due accommodation of passengers, 
and for the due arrangement of their business. 
The proprietors have not only this right, but the 
further right to consult and provide for their own 
interests in the management of such boats as a 
common incident to their right of property. They 
are not bound to admit passengers on board who 
refuse to obey the reasonable regulations of the 
boat, or who are guilty of gross and vulgar habits 
of conduct, or who may make disturbance on 
board. * * * Nor are they bound to admit 
passengers whose object is to interfere with the in- 
terest or patronage of the proprietors, so as to 
make the business less lucrative to them. * * * 
And as passengers are bound to obey the orders 
and regulations of the proprietors, unless they are 
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on board under ordinary circumstances contracts to 
obey such regulations, and may justly be refused a 
passage if he willfully resists or violates them.’” To 
the same effect, Summitt v. State, 8 Lea, 413; S. C., 
41 Am. Rep. 637; Barney v. Oyster Bay, ete., Steam- 
boat Co., 67 N. Y. 301; 8. C., 23 Am. Rep. 115. 


We knew that the ‘installment plan ” of selling 
goods prevails in respect to furniture, pianos and 
sewing-machines, but until just now we did not 
know that it prevails in respect to gravestones. In 
Fletcher v. Evans, Massachusetts Supreme Court, 
Oct. 26, 1885, it was held that the vendor of a tab- 
let may remove it from a grave when it has been 
sold on installments to a widow, on her failure to 
pay, without consent of the owners of the lot, 
they having consented to the erection by the 
widow. The court said: ‘‘It is not necessary to 
consider whether a widow can, without the consent 
of the heirs, erect a monument at the grave of her 
deceased husband, and give to the contractor a li- 
cense to enter the burial lot for the purpose of re- 
moving it if it is not satisfactory, or is not paid 
for according to the contract. In this casethe heirs 
at law authorized her to erect the monument. Such 
authority, without any restriction, gave the widow 
the right to make any reasonable contract for a 
monument, and by implication the right to give to 
the contractor a license to enter the lot to build 
the monument, and to remove it if it was not satis- 
factory, or if she did not pay for it according to 
the contract. The contract which the widow made 
with the defendants was a reasonable one. Under 
it the monument would not become a part of 
the realty until it was accepted and paid for. To 
this extent the plaintiffs are bound by it. They 
knew of the contract, and knew that the defend- 
ants were putting up a monument under it. They 
did not object to it at the time, and cannot now de- 
prive the defendants of their right to remove the 
monument because they did not inquire into its 
terms.” 


We hope that Larson v. Berquist, Kansas Supreme 
Court, Nov. 7, 1885, 8 Pac. Rep. 407, is a case sui 
generis. The head-note is as follows: ‘‘In an ac- 
tion by a parent to recover damages for the willful 
negligence and misconduct of the defendants to- 
ward his infant daughter while in their service, the 
plaintiff alleged that the daughter was an inexpe- 
rienced girl of tender years, who was employed by 
the defendants as a house servant to do such work 
as was suitable to her years and strength, and that 
during her employment her menses began, causing 
her great pain and sickness, and that after gaining 
her confidence the defendants took advantage of her 
weakness, youth and inexperience, and in order 
that she might continue in their service, and per- 
form a great and unusual amount of labor for them, 
they negligently, willfully and wickedly advised 
her that menstruation was a dangerous disease, 


likely to cause insanity and death, and that the 
best and only known remedy therefor was hard and 
unremitting labor, and that by reason of this ad- 
vice and the influence exerted upon her by the de- 
fendants, she was exposed to danger and hardship, 
and made to do work for them far beyond her 
strength, and compelled to perform the labor of 
two persons, by reason of which she became very 
sick, and was permanently crippled and disabled, 
and that ever since that time her father has been 
not only deprived of her assistance and service, 
but has been compelled to expend for her care and 
medical attendance a large sum of money.” Held 
good on demurrer. The petition also alleged that 
at one time the girl was, by command of defend- 
ants, engaged in helping them prevent their hogs 
escaping from corral, and for that purpose had 
caught and was holding by the ears a large hog, 
when defendant, Charles Berquist, in a rude, rough 
and angry manner threw a large stone, barely es- 
caping said Tilda’s person, and striking said hog 
on the head, or face, or snout, causing its instant 
death, and so frightening said Tilda that she 
fainted, and suffered great pain. (Note the inge- 
nious description of the smitten part of the hog’s 
person.) The court said: ‘‘ By the strongest prin- 
ciples of morality and good faith they should have 
given her reasonable care and honest counsel. At 
no period of her life was such care more important 
or necessary. She was a motherless girl of tender 
years, who relied, as the defendants knew, upon 
their advice. For the purposes of gain they mis- 
used her confidence, took advantage of her imma- 
turity, and her lack of discretion and judgment, 
and directly caused and compelled her to do that 
which resulted in great and permanent injury to 
herself, and consequent loss to her father. It is 
said by the defendants that she was under no obli- 
gation to perform labor beyond her strength, and 
might have declined the service exacted under the 
requirements of the contract, and also that she had 
no right to rely upon misreprentations of the de- 
fendants, as she had equal means of information 
with them. This would be true if the person in- 
jured had been an adult of ordinary prudence and 
discretion, but as we have seen, a different rule ap- 
plies in the case of a child of tender years, who is 
unable to appreciate the dangers to which she 
would be subjected in performing the service re- 
quired of her.” 


——- + ——_— 


51 AMERICAN REPORTS. 





HIS volume contains 150 cases, selected from 21 
volumes of State reports, embracing an extra- 
ordinary number of decisions of points of novel or 
unusual interest. We note the following : 
ADVERSE PossEss10Nn.— Possession of land ceases 
to be adverse where the owner of the land, for a 
valuable consideration, agrees with the holder that 
suit for possession shall not be brought during the 
life-time of either. Dietrick v. Noel, 42 Ohio St. 
18. 
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ARREST AND Baru.— Sureties on a criminal recog- 
nizance are not discharged by the subsequent arrest 
of the principal on another charge and the giving 
of a bond with other sureties therefor. West v. 
Colquitt, 71 Ga. 559. 

Bank — Savines.— A savings bank deposit book 
provided that no payment should be made without 
the production of the book. The depositor died, 
and his family refused to give the book to the ad- 
ministrator. Held, that he could recover the de- 
posit without producing the book, and without 
giving a bond of indemnity. Palmer v. Providence 
Institution for Savings, 14 R. I. 68. 

Bastarpv.— The father of a bastard may prop- 
erly apply for the appointment of a guardian for 
him. Pote’s Appeal, 106 Penn. St. 574. 

CaRRIER.— A railway company is not liable for 
the neglect of its conductor to fulfill his promise 
to wake a passenger, whereby he is carried beyond 
his destination. Nunn v. Georgia Railroad, 71 Ga. 
710. The shipper of cattle by railway having as- 
sumed, by special contract, the duty of loading 
and unloading, and having accepted and loaded a 
car without objection, knowing that it was not 
** bedded,” cannot hold the railroad company for 
negligence in failing to bed or for insufficient bed- 
ding of the car. Hast Tennessee, Virginia and 
Georgia Railroad Co. v. Johnston, 75 Ala. 596. If 
one to procure the transportation of goods by rail- 
road pays illegal rates under protest he may recover 
them, even although by arrangement the payments 
were made monthly. Peters v. Railroad Co., 42 
Ohio St. 275. A statute forbidding common car- 
riers to impose restrictions of their liability is not 
infringed by a provision in a bill of lading that the 
carrier shall have the benefit of any insurance to 
the owner on the freight. British and Foreign 
Marine Ins. Co. v. Gulf, C. & S. F. Railway Co., 
63 Tex. 475. 

ConsTiTtuTIOoNAL Law.— A statute forbade the 
possession, with intent to sell or exchange, of adul- 
terated milk. A subsequent statute provided that 
milk should be deemed adulterated if it contained 
more than eigyty-eight per cent of watery fluids, 
or less than twelve per cent of milk solids, or less 
than two and a half per cent of milk fats, Held, 
constitutional. State v. Smyth, 14 R. I. 100. A 
statute authorizing the election of four members of 
a police board in a city, but denying the right to 
any voter to vote for more than two candidates, is 
unconstitutional. State v. Constantine, 42 Ohio St. 
437. Where the sheriff is bound to board his pris- 
oners, the compensation provided therefor by law 
is an ‘‘emolument,” not to be changed during his 
term. Apple v. County of Crawford, 105 Penn. St. 
242. 

ContTract.— Davidson, at Ozark, sent a written 
order to Carl & Toby, merchants at Little Rock, to 
send him one gallon of whisky by express, C. O. D. 
It was sent accordingly, the sellers agreeing with 
the express company that if it was not taken 
within thirty days it might be returned, and they 
would pay freight both ways. Davidson received 





and paid for it. Held, a sale at Little Rock. State 
v. Carl, 43 Ark, 353. The complainant, of improvi- 
dent habits and inexperienced in business, applied 
to defendant, a broker from whom he had pre- 
viously borrowed, for the loan of $1,000 on the se- 
curity of an undivided interest in real estate worth 
$10,000. The defendant objected to the security, , 
prolonged the negotiations for a month, and finally 
lent him $2,000 on his note and the said security, 
payable in six months, with interest at five per cent 
a month, payable monthly in advance till the prin- 
cipal should be paid, whether at or after maturity, 
and all installments of interest in arrear to bear 
interest at the same rate till paid. The legal rate 
of interest was six per cent in absence of different 
agreement. Held an unconscionable contract, and 
that a reasonable rate of interest not less than six 
per cent should be ascertained and fixed. Brown 
v. Hall, 14 R. I. 249. 

DreEp.—A grantee under a recorded quit-claim 
deed is subordinate to a prior unrecorded mortgage 
by his grantor. Snow v. Lake’s Adm’r, 20 Fla. 656. 

EsecTMENT.— Ejectment will lie for a railway by 
one having title only to the right of way. Tennes- 
see and Coosa Railroad Oo. v. Hast Alabama Railway 
Co., 75 Ala. 516. 

Erection — Batuot --‘‘ Devicr.”— A diamond- 
shaped ballot is not a ‘‘device” within a statute 
prohibiting ‘‘ devices” on ballots. State v. Phillips, 
63 Tex. 390. 

ExTRADITION.— Where one charged with crime 
in Illinois was brought thither from California on a 
requisition, held immaterial that he had been forci- 
bly and illegally brought to California from a for- 
eign country. er v. People, 110 Ill. 627. 

InsuraNncE.— Where an insolvent takes out a 
policy of insurance on his life for the benefit of his 
wife and children, his creditors can recover only 
the amount of the premiums paid by him subse- 
quent to his insolvency. Central National Bank v. 
Hume, 3 Mackey, 360. 

Manpamvus.— Mandamus does not lie to compel 
the transfer of stock by a private corporation to a 
purchaser. Freon v. Carriage Company, 42 Ohio 
St. 30. 

MarriaGE — Drvorce.— A single whipping or 
beating of a wife by her husband is “‘ extreme 
cruelty ” justifying a divorce, although she provoked 
the assault by words. Albert v. Albert, 5 Mont. 577. 
It is “extreme cruelty ” justifying a divorce, to ex- 
pel a wife and a young and dependent step-daughter 
and make their separation a condition of taking 
back the wife. Friend v. Friend, 53 Mich. 543. It 
is “extreme cruelty” warranting a divorce for a 
wife publicly to accuse her husband of adultery. 
Kelly v. Kelly, 18 Nev. 49. 

Master AND Servant.— A storekeeper having 
sold merchandise, permitted or directed the pur- 
chaser’s servant to remove it by throwing it from an 
upper window into the street. The servant did 
this carelessly and injured the plaintiff. Held, that 
the storekeeper was not liable. McCullough v. 
Shoneman, 105 Penn. St. 169. 
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MisTaKE.— Equity will correct a misdescription 
of lands in a married woman’s deed. Gardner v. 
Moore, 75 Ala. 394. 


Parpon.— A pardon after expiration of the of- 
fense is effectual to restore competeney as a witness. 
Hunnicutt v. State, 18 Tex. Ct. App. 498. 

RaILRoAD, — A traveller about to cross a railroad 
is not relieved from the duty of looking both ways 
by the omission to give warning signals, or the fact 
that the railroad had just made a flying switch. 
Ormsbee v. Boston & Providence Railroad Corporation, 
14 R. I. 102. The statutory duty imposed on rail- 
roads to give warning signals at and near highway 
crossings is intended for the benefit of persons 
travelling on a parallel highway as well as those in- 
tending to cross the track. Ransom v. Chic. St. P., 
Minn. & Omaha Ry. Co., 62 Wis. 178. 

SLANDER.— Where one falsely reports to a third 
person that a clerk in the employ of the government 
has spoken disrespectfully of his chief, and this 
coming to the knowledge of the latter, he discharges 
the clerk in consequence, feld, that an action of 
slander will not lie. Knight v. Blackford, 3 Mackey, 
177. 

Statute. — A ‘‘child” is a boy not above four- 
teen, or a girl not above twelve years of age. Bell 
v. State, 18 Tex. Ct. App. 53. Under a statute 
barring dower if the wife ‘‘ voluntarily leave her 
husband and go away and continue with an adul- 
terer,” dower is not barred where the husband under 
the pretense of joining the Confederate army aban- 
doned the wife, and she being informed by his re- 
latives that he was dead, married another man. 
Payne v. Dotson, 81 Mo, 145. A statute enacted 
that the “ owners, superintendents or managers ” of 
factories should provide fire escapes therein. Held, 
that the tenant under lease of a factory, and not the 
landlord, was the “ owner.” Schott v. Harvey, 105 
Penn, St. 222. <A statute imposing upon the owners 
of factories and workshops the duty of providing 
fire-escapes is not applicable to the owners of prem- 
ises in possession of lessees. Lee vy. Smith, 42 Ohio 
St. 458. A statute authorized railroads to charge 
for freight ‘‘not exceeding the rate of fifty cents 
per hundred pounds per hundred miles. eld, that 
they might charge fifty cents for less than one hun- 
dred pounds. Murray v. Gulf, C.&8. F. R. Co. 
63 Tex. 407. A statutory power to a married woman 
to “sell and convey ” her lands, as if unmarried, 
authorizes her to lease them, and she may lease them 
in conjunction with her husband. Warren v. Wag- 
ner, 75 Ala. 188. The County Court having the 
discretion to grant or refuse to grant license to sell 
intoxicating liquors in a particular locality, having 
licensed some applicants may not arbitrarily refuse 
others in the same locality, who are of good moral 
character and comply with the statute. Hz parte 
Levy, 43 Ark, 42. 

TELEGRAPH Company.— For non-delivery of a 
cipher dispatch, the meaning of which is not 
known or explained to the company, a telegraph 





company is liable in the same damages as if its pur- 
port had been apparent, and where such dispatch 
directs the sale of goods owned by the sender, the 
measure of damages is the difference in the market 
price between the time when they would have been 
sold if the dispatch had been delivered and the ac- 
tual sale. Daughtery v. American Telegraph Com- 
pany, 75 Ala. 168. 

TreEspass.— The owner of land may expel, with 
reasonable force, a wrongful occupant, without be- 
ing liable to any civil action, although he may be 
liable for breach of the peace or for forcible entry. 
Souter v. Codman, 14 R. I. 119. 

Water AND WaATER-CoursE.— A. purchased 
land subject to the reservation of the right in B. 
to conduct water from a spring thereon to his ad- 
joining land. A. in good faith dug a well on his 
own land, some forty feet from the spring, and the 
subterranean supply to the spring was thereby cut 
off. Held, that A. should not be restrained. Lybe’s 
Appeal, 106 Penn. St. 626. 

Wirness.— The fact that a female child of seven 
years of age was held incompetent to testify on a 
prosecution for attempt to have carnal intercourse 
with her does not affect her competency on a new 
trial, when she is above eight years old. Kelly v. 
State, 75 Ala. 21. 

There are notes on the following subjects: 

CarriEr.— Recovery of excessive charges paid 
to. 

ConstiTuTIONAL Law. — Adulteration. 

Contract.— Place of sale — ‘*C. O, D.” 

CriminaL Law.— Larceny —lueri causa — intent 
— knowledge — ‘“ act of adultery ’’— ‘‘ deadly 


weapon.” 
EsectMENtT.—- For railway. 
Exectrion.— ‘‘ Device ” on ballot. 


EvipEncE.— Scientific books. 
Manpamvs.— To compel the transfer of stock. 


Marriace.— Divorce — ‘ extreme cruelty.” 

Mistake. — Reformation of married woman’s 
deed. 

Morteace.— Chattel — ‘‘deem himse]f in dan- 
ger. 


NEGLIGENCE. — Of traveller at railroad and high- 
way crossing — premature announcement of railway 
station. 

NEGOTIABLE INSTRUMENT.— Certairty as to time 
and amount. 

Nursance.— Injunction — cotton-gin. 

Prenat Act.— Private action under. 

RarLRoapD.— Duty to traveller on parallel high- 
way near crossing. 

StaruTe.— “ Rates of freight.” 

Trespass.— Entry by owner to expel occupant of 
land. 

Water AND WATER-CouRsE.—Percolation — res- 
ervation. 
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MUNICIPAL CORPORATION— STREETS — NEG LI- 
GENCE IN PLAN OF IMPROVEMENT— 
DAMAGES—FORMER SUIT— CON- 
TINUANCE. 





SUPREME COURT OF INDIANA, OCTOBER 27, 1885. 
City or NortH VERNON V. VOEGLER.* 

A municipal corporation is responsible for negligence in de- 
vising a plan for a public improvement, as well as for 
negligence in carrying the plan into execution. For 
mere error of judgment in devising the plan of a public 
improvement a municipal corporation is not liable; but 
where the lack of care and skill is so great as to consti- 
tute negligence the corporation is liable. Rozell v. City 
of Anderson, 91 Ind. 591, explained. A municipal corpo- 
ration is not liable for consequential damages resulting 
from the improvement of a street if the work is carefully 
and skillfully done. Foran injury to real estate result- 
ing from the negligence of a municipal corporation in 
permanently improving a street, all damages, past and 
prospective, may be recovered in one action. In such 
case a judgment in the first action is such an adjudication 
as constitutes a former recovery, although additional 
damages may have been sustained since the judgment, 
was rendered. The improvement of a street by a mu- 
nicipal corporation is not a nuisance, although done in a 
negligent manner: and the rule declaring that each 
day’s continuance of a nuisance gives a cause of action 
does not apply in such case. 


PG tennpes from Jennings Circuit Court. The opin- 
ion states the case. 


John G. Berkshire, for appellant. 


Exvuiott, J. There aretwo paragraphs in the ap- 
pellee’s complaint, both alleging that the appellant so 
negligently and unskillfully graded one of its public 
streets as to change the flow of surface water, gather 
it in one channel, and pour it upon the lots of the ap- 
pellee, greatly injuring her property. 

The first paragraph of the complaint differs from the 
second, in one particular, and that is in alleging that a 
former action was commenced by the appellee which 
resulted in a judgment in her favor. The allegations 
upon this subject are these: ‘“ That in September, 
1879, the plaintiff brought suit against the defendant 
for the damages then accrued to her by reason of the 
overflowing and injury of her premises up to that 
time; that in March, 1880, she recovered judgment in 
that action for $80 so accrued up to September, 1879; 
that all of said overflowings of said premises have con- 
tinued, as also the other said injuries to plaintiff's 
premises ever since September, 1879, when the former 
action was brought, but the defendant has done noth- 
ing and made no effort to change or prevent suid flow 
of water overthe lot of plaintiff.” On these aver- 
ments the appellant founds the objection to the com- 
plaint that it shows on its face thatthe matter 
pleaded has been adjudicated; but as there are 
answers which more clearly present the question, we 
defer our consideration of it until we take up those 
auswers. 

The second paragraph of the answer is in substance 
this: The improvement of the street was made under 
an ordinance and a plan of the common council, duly 
enacted and adopted; that the improvement of the 
street was, in the judgment of the common council, 
necessary and proper; and that the injuries com- 
plained of were the unavoidable result of the im- 
provement of the street. 

The sufficiency of this answer is sought to be main- 
tained upon the decision in Rozell v. City of Anderson, 


*2 .N. East. Rep’r, 821. 





*municipal corporation is not liable. 





91 Ind. 591, but that decision is very far from sustain™ 
ing such an answer as the one before us. In that case 
the evidence was not in the record, as the opinion 
shows, and the court was simply called upon to deter- 
mine whether the instruction assailed was correct 
upon any supposable state of the evidence admissible 
under the issue inthe case. We have no doubt that 
the ruling in that case was right upon the question as 
the record presented it. We hold now, as we held 
then, that as an abstract rule of law, a municipal cor- 
poration is not liable for mere errors of judgment as 
to the plan of a public improvement; but we did not 
then hold, nordo we now hold that for negligence, 
whether in the plan of the work or its execution, a 
That we did not 
then hold that for negligence the municipal corpora- 
tion is not liable is evident from the fact that the 
court, in the opinion given in that case, cites with ap- 
proval the cases which hold a municipal corporation 
liable for negligence in the plan of an improvement as 
wellas in the manner of executing the work. We 
have many cases extending from City of /ndianapolis 
v. Huffer, 30 Ind. 235, down to City of Crawfordsville 
v. Bond, 96 id. 236, holding that for negligence in de- 
vising a plan, as well as for negligence in executing it, 
the municipal corporation is liable. This was in effect 
the decision in the case appealed to this court by the 
appellant involving the sufficiency of just such an 
answer as that now before us. City of North Vernon 
v. Voegler, 89 Ind. 77. The question was fully consid- 
ered, and the authorities cited in the cases of City of 
Evansville vy. Decker, 84 Ind. 325; Cummins vy. City of 
Seymour, 79 id. 491; 8S. C., 41 Am. Rep. 618; Weis v. 
City of Madison, 75 Ind. 241; 8. C.,39 Am. Rep. 135; 
City of Indianapolis v. Tate, 39 Ind. 282; City of Jn- 
dianapolis v. Lawyer, 38 id. 348. The doctrine is not 
only sustained by authority, but is sound in principle. 
Suppose that a common councilofacity determine to 
build a sewer and cover it with reeds, can it be possi- 
ble that the corporation can escape liability on the 
ground that the common council erred in devising a 
plan? Or to take sucha case as City v. Huffer, sup- 
pose the common council undertake to conduct a 
large volume of water through a culvert capable of 
carrying less than one-tenth of the water conducted to 
it by the drains constructed by the city, can responsi- 
bility be evaded onthe ground of an error of judg- 
ment? Again, to take an illustration from a some- 
what different class of cases, suppose the common 
council to devise a plan for a bridge that will require 
timbers so slight as to give way beneath the tread of 
achild, can the city escape liability on the ground 
that there was only anerror of judgment in devising 
the plan? 

Illustrations might be indefinitely multiplied, but 
it is unnecessary to pursue the subject. The only rule 
that has any valid support in principle is that for 
errors in judgment in devising a plan there is no liabil- 
ity, but there is liability where the lack of care and 
skill in devising the plan is so great as to constitute 
negligence. Our decisions have long and _ steadily 
maintained that municipal corporations are not re- 
sponsible for consequential injuries resulting from the 
grading of streets where the work is done ina careful 
and skillful manner; but, they have quite as steadily 
maintained that where the work is done in a negli- 
gent and unskillful manner, the corporation is liable 
for injuries resulting to adjacent property. City of 
Kokomo v. Mahan, 100 Ind. 242, see page 246; City of 
Crawfordsville v. Bond, supra; Princeton v. Gieske, 93 
Ind. 102; Weis v. City of Madison, 75 id. 241; S. C., 39 
Am. Rep. 135; City of Evansville v. Decker, supra, and 
authorities cited; Macy y. City of Indianapolis, 17 Ind. 
267. 
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The complaint in this case very fully alleges the neg- 
ligence and unskillfulness of the defendant, and an 
answer admitting these allegations cannot avoid them 
by averring, as the one before us does, that the negli- 
gence and want of skill were not in doing the work, 
but in devising the plan. We have not considered the 
fugitive denials cast into the answer, for the reason 
that it is now well settled that pleadings are to be 
judged by their general scope and tenor, and not by 
detached and isolated statements thrown into them. 
Neidefer v. Chastain, 71 Ind. 363; W. U. Tel. Co. v. 
Reed, 96 id. 195, see p. 198. 

There are several paragraphs of answer pleading a 
former adjudication, and we perceive no substantial 
difference between them; but as we are not aided by a 
brief from the appellee, and as the third paragraph 
presents the question in a clearer light than the others 
we confine our investigation and decision to that para- 
graph. The material averments of this paragraph, ex- 
hibited in a condensed form, are these: On the 18th 
day of September, 1879, the appellee filed her com- 
plaint in the Jennings Circuit Court against the appel- 
lant, and inthe action thus begun the appellee recov- 
ered judgment for $80 at the March term, 1880. This 
judgment remainsin full force. The complaint in 
that action stated as a cause of action the injuries to 
the same property from the same negligent and un- 
skillful improvement of the same street as that de- 
scribed and charged in the present action. The ap- 
pellant has made no other improvement than the one 
described in the former complaint, and the injuries 
resulting to appellee’s property were such only as were 
caused by the improvement inade prior to the filing of 
the complaint in the action begun in September, 1879. 
The concluding averment of the answer is this: ‘‘And 
it is the grading of the same street, and the building 
of the same culverts, aud the identical negligence 
and want of care and skill now complained of, 
that was complained of in the former action, and no 
other.’’ 

The answer presents a question of great importance 
and much difficulty. The theory of the appellee, as 
we infer from the record, is that the former action 
embraced only such damages to the real estate as oc- 
curred prior to the recovery of the judgment in that 
action. The theory of the appellant is that the for- 
mer action embraced all damages resulting to the ap- 
pellee’s property from the negligent improvement of 
the street, and that a second action cannot be main- 
tained forthe same breach of duty that formed the 
basis of the first action. There is a material distinc- 
tion between damages and injury. Injury is the 
wrongful act or tort which causes loss or harm to 
another. Damages are allowed as an indemnity to the 
person who suffers loss or harm from the injury. The 
word ‘‘injury’’ denotes the illegal act; the term 
“damages’’ means the sum recoverable as amends for 
the wrong. The words are sometimes used as synony- 
mous terms, but they are in strictness, words of 
widely different meaning. There is more than a mere 
verbal difference in their meaning,for they describe es- 
sentially different things. The law has always recog- 
nized a difference between the things described, for it 
is often declared that no action will lie because the act 
is damnum absque injuria. Brown Leg. Max. 195; 
Weeks Dam. Inj. 7; Brown Comm. (4th ed.) 75, 621. 
In every valid cause of action two elements must be 
present, the injury and the damages. The one is the 


legal wrong whieh is to be redressed; the other, the 
scale or measure of the recovery. Mayne Dam. 1;1 
Suth. Dam. 3. As there may be damages without an 
injury, so there may be an injury without damages. 
It has been many times said that no action will lie be- 
cause the injury produced no damages, or as the law 





phrase runs, the wrong is injuria sine damno. The 
distinction between injury and damages is an import- 
ant one in this instance, and for this reason we have 
been careful to mark the difference and to enforce our 
statement by referenca to authorities, although the 
principle involved is a rudimentary one. The distinc- 
tion is important, for the reason that the law is, that 
fresh damages without a fresh injury will not author- 
ize a second or subsequent action. The rule is thus 
tersely stated in Warner v. Bacon, 8 Gray, 397: “A 
fresh action cannot be brought unless there be both a 
new unlawful act and fresh damage.” The rule is il- 
lustrated by many cases. Mr. Mayne refers to the 
case of Howell v. Young, 5 Barn. & C. 259, and com- 
*menting on it, says: ‘‘The statute of limitations runs 
from the act of negligence, not from the time an in- 
jury accrues. Such injury is merely a consequential 
damage, not a fresh cause of action. The damages 
then in the original action must cover all the Joss that 
can ever arise, because no such loss can afterward be 
compensated.”” Mayne Dam. 611. An American au- 
thor says: ‘A cause of action and the damages recov- 
erable therefor are an entirety. The party injured 
must be plaintiff, by the common law, and he must 
demand all the damages which he has suffered or ever 
will suffer from the injury, grievance, or cause of ac- 
tion, upon which his action is founded. He cannot 
split a cause of action and bring successive suits for 
parts because he may not be able to prove at first all 
the items of the demand, or because all of the dainages 
have not been suffered.’’ 1Suth. Dam. 175. The rule 
we are discussing applies to cases of personal injuries, 
for among the earliest of the reported cases, we find it 
laid down for law that in an action for trespass to the 
person the recovery of damages must be once for all, 
including past as well as prospective damages. Fetter 
vy. Beale, 1 Salk. 11; 8. C.,1 Ld. Raym. 339. 

In Hodsoll vy. Stallebrass, 39 E. C. L. 94, it was held 
that both injury and damage must concur to give a 
cause of action; that the damages were not the sole 
cause of action; and the jury were directed to assess 
both present and prospective damages, because a sec- 
ond action could not be brought for damages resulting 
from the same injury. 

Upon this ancient doctrine rest the cases which hold 
that where personal injuries are received from the 
negligent act of a carrier of passengers, or are caused 
by the negligence of a municipal curporation, all the 
damages present and prospective must be assessed in 
one action, because a second action cannot be brought. 
Town of Elkhart v. Ritter, 66 Ind. 136; Weisenberg v. 
City of Appleton, 26 Wis. 56; Whitney v. Clarendon, 18 
Vt. 252; 8. C., 46 Am. Dec. 150; 1 Suth. Dam. 197, au- 
thorities in note, p. 198. Mr. Mayne, in discussing 
this general subject, says: ‘Similar questions often 
arise in cases where a person, by digging, mining, 
building, or the like, affects the plaintiff's house in 
such a manner as to produce injurious consequences 
which manifest themselves at a later period. Hence it 
is now well settled that all subsequent or recurring 
damages may be assessed, and can only be recov- 
ered in a suit brought upon the original cause of ac- 
tion.” Mayne Dam. 138. 

In Backhouse v. Bonomi, 9 H. L. Cas. 503, the doc- 
trine declared by the author from whom we have 
quoted is asserted. There is however a later English 
case which seems to break in upon the rule of the 
earlier cases, and to shake in some degree at least their 
authority. It does indeed expressly overrule the case 
of Lamb v. Walker, 5 Q. B. Div. 389. The case to 
which we refer is Mitchell v. Darley Main Colliery Co., 
21 Cent. Law J. 148; S.C., 24 Am. Law Reg. 432. If 
that case can be regarded as well decided, it must be 
deemed an exception to the general rule, for the gen- 
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eral rule is that one action, and one only, can be main- 
tained fora breach of duty constituting a tort. The 
English court seems to have gone still further in op- 
position to the ancient rule in Brunsden v. Humphrey, 
24 Am. Law Reg. 369; but in that case Chief Justice 
Coleridge dissented, and an able reviewer says: “It 
certainly seems that the reasoning of Coleridge, C. J., 
is more in harmony with the established rule of law. 
And it should be noted that the opinion of Pollock, B., 
and Lopes, J., in the court below (11 Q. B. Div. 712) 
were on the same side, so that really the majority of 
the judges who have expressed opinions on the sub- 
ject are against successive actions in such cases.” Id. 
378. These English cases may however be discrimiua- 
ted from the one we are discussing, for in this case’ 
the improvement of the street wasa permanent one, 
while in the only one of these English cases that is 
analogous tothe present, the act out of which the 
wrong arose was of a different character. 

The case before us is closely analogous to the seizure 
of land under the right of eminent domain for rail- 
road or highway purposes, and in all such cases it is 
held, both by the English and the American courts, 
that all the damages present and prospective must be 
assessed in one proceeding. Lafayette, etc., Co. v. 
New Albany, etc.,Co., 13 Ind. 90; Montmorency,ete., Co. 
v. Stockton, 43 id. 328; 1 Suth. Dam. 191. 

In the case of Powers v. Council Bluffs, 45 Iowa, 652; 
8. C., 24 Am. Rep. 792, the city cut a ditch along the 
side of plaintiff's lot and caused his land to be over- 
flowed, and it was declared that thecause of action 
was complete when the unlawful act was committed, 
and that allthe damages accruing from the original 
wrong must beincluded in oneaction. It is true that 
this case has been criticised, but the criticism does not 
affect its force upon the point to which we cite it. 
Wood Stat. Lim. 372. The criticism upon the case is 
that the court erred in holding that the cause of ac- 
tion accrued when the ditch was dug, for the reason 
that no damages at all accrued until some time after 
the ditch was dug, and until the damages did accrue 
there was no complete cause of action. Conceding, 
but not deciding, that the critieism is just, it does not 
break the force of the decision as applied to this case; 
for here there were both damages and injury before 
the first action was commenced, and Mr. Wood con- 
cedes, or rather affirms, thatif the element of dam- 
ages had been present in the case cited, the decision 
would be right. 

In Town of Troy v. Cheshire R. R., 23. N. H. 83, it was 
held that ‘in case for nuisance, if the act done is 
necessarily injurious and is of a permanent character, 
the party injured may at once recover his damages for 
the whole injury. In that case the injury to the town 
was done by the construction of a railroad, and the 
court said: ‘The injury done to the town is then a 
permanent injury, at once done by the construction 
of the railroad, which is dependent upon no contin- 
gency of which the law can take notice, and for the 
injury thus done they are entitled to recover at once 
their reasonable damages.”’ It is true in the present 
case, as it was in the one referred to, that the improve- 
ment of the street was a permanent one, and as it was 
permanent, the cause of action was complete when 
damages resulted, and the recovery must be, not for 
part of the damages or for some damages, but for all 
the damages resulting from the wrong which consti- 
tuted the cause of action. Turning to a somewhat 
different line of cases, we find running through them 
all the same general principles found in the cases we 
have cited. Thus in actions against an attorney for 
negligence, the rule is that all loss resulting from the 
wrong must be recovered in one action, and no subse- 
quent action can be maintained. Wilcox v. Plum- 
mers’ Ex’rs, 4 Pet. 172; Moore v. Juvenal, 92 Penn. St. 





484; Campbell's Adm'r v. Boggs, 48 id. 524; Downey 
v. Garard, 24 id. 52; Miller v. Wilson, id. 114; Owen v. 
Western Saving Fund, 97 id. 47; S. C., 389 Am. Rep. 794; 
Howell v. Young, 5 Barn. & C. 259. 

In Owen v. Western Saving Fund, supra, the last case 
cited was approved, and it was said of it: ‘“‘Andin 
this case it was held that special damages resulting 
from a breach of duty do not constitutea fresh ground 
of action, but are merely the measure of the injury 
resulting from the original cause.’’ The general prin- 
ciple we are discussing was involved in the case of 
Richardson v. Eagle Machine Works, 78 Ind. 422,where 
it was held that an agent who elected to bring an ac- 
tion for wages could not bring a second action to re- 
cover damages for a breach of the contract stipulating 
that the employment should continue for one year. 

In Crosby v. Jeroloman, 37 Ind. 264, the court quoted 
with approval from the opinion in Secor v. Sturgis, 16 
N. Y. 548, the following: ‘I admit that the rule does 
not extend to several and distinct trespasses or other 
wrongs, nor as we have seen to distinct contracts. It 
goes against several actions for the same wrong and 
against several actions on the same contract.’’ The 
general ruleas stated by a recent author, is this: 
“When a wrongis done which produces an injury 
which is not only immediate, but from its nature 
must necessarily continue to produce loss independ- 
ent of any subsequent wrongful acts, then all the dam- 
ages resulting, both before und after the commence- 
ment of the suit, may be estimated and recovered in 
one action.”’ 3 Suth. Dam. 403. 

In Adams v. Hastings, etc., Co., 18 Minn. 265 (Gil. 
236), this rule was enforced. The court speaking of 
the construction of a railroad, said: “Aud if such 
erection necessarily caused the surface water to stand 
upon the plaintiff's land and run into his cellar and 
well, he could recover therefor in the same action, 
though such injury might not accrue for some time 
after the completion of the road-bed and track.’ This 
general principle is also maintained in Seely v. Alden, 
61 Penn. St. 302. 

There are many cases declaring and enforcing the 
general rule that the plaintiff may recover in one ac- 
tion all the damages he suffers, whether retrospective 
or prospective, where the injury which causes the loss 
or harm is of a permanent character, as a street, a 
canal, orarailroad. All things that proximately con- 
tribute to the injury may be taken into consideration 
in estimating the damages, and if the injury extends 
so far as to totally destroy the value of the property, 
then damages equal to the value of the property may 
be awarded. Mr. Freeman states the rule very 
strongly. His statement is this: ‘‘All the damages 
which can by any possibility result from a single tort 
form an indivisible cause of action.’’ He also says: 
“For damages alone no action can be permitted. 
Hence if a recovery has once been had for the unlaw- 
ful act, no subsequent suit can be sustained.’’ Freem. 
Judgm., § 241. Thecases of Cadle v. Muscatine W. R. 
Co., 44 Iowa, 11; Finley v. Hershey, 41 id. 389; Illinois 
Cent. R. Co. v. Grabill, 50 Ill. 241; Elizabethtown, etc., 
Co. vy. Combs, 10 Bush, 382; Jeffersonville, etc., Co. v. 
Esterle, 13 id. 667, illustrate and enforce the principles 
we are discussing. 

In Fowle v. New Haven, etc., Co., 112 Mass. 334, 
language is used which so forcibly applies here that 
we quote it: ‘‘The case at bar,” said the court, ‘‘is 
not to be treated strictly in this respect as an action 
for an abatable nuisance. More accurately, it is an 
action against the defendant for the construction of a 
public work under its charter in such a manner as to 
cause unnecessary damage by want of proper care and 
skill in its construction. For such an injury the rem- 
edy is not at common law. And if it results from a 
cause which is permanent in its character, or which is 
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treated as permanent by the parties, it is proper that 
entire damages should be assessed with reference to 
past and probable future injury.” 

As probable future damages may be taken into con- 
sideration in an action to recover for a loss caused by 
the negligence of corporate officers in constructing a 
public work of a permanent character, the plaintiff in 
such an action can recover all the damages he has sus- 
tained, and in all such cases no second action can be 
maintained. To permit a second action to recover 
damages resulting from the negligent grading ofa 
street would be to allow successive damages to be 
awarded where there was no fresh wrong. Great 
injustice would almost inevitably result froma rule 
permitting successive actions, for it would be impos- 
sible to prevent damages from being twice assessed for 
the same wrong. 

The ultimate conclusions to which these authorities 
leadare: First, that where there is one cause of ac- 
tion allthe damages must be recovered in one suit, 
and for fresh damages resulting from the original 
wrong asecond action cannot be maintained. Second, 
where the cause of action is the negligence and un- 
skilfulness of the officers of a municipal corporation 
inthe improvement ofa street, the injury is com- 
plete and permanent, constituting but one cause of 
action; and in a suit on that cause of action all dam- 
ages, present and prospective, may be recovered, and 
for fresh damages resulting from the improvement a 
second action will not lie. 

The complaint of the appellee, as we have seen, is 
based upon the negligence of the corporate officers in 
improving a street; and the improvement isa _ per- 
manent one, so that the tort which formed the 
basis of the action was complete when damages re- 
sulted. 

The answer avers, andthe demurrer admits that 
there was no new wrong or negligence. As the plead- 
ings stand there isa single wrong, and nothing more. 
The fresh damages do not, as the pleadings aver, arise 
from a new or fresh wrong. The case therefore ds not 
within the authorities which hold that where there is 
a new neglect or afresh wrong there may be a second 
action. 

The answer avers that the injury complained of is 
the same as that declared on in the former action. It 
goes even further, for it affirmatively shows that no 
improvement bas been made, and that no grading has 
been done since that described in the former com- 
plaint. The causes of action are therefore the same. 
Where the answer avers the causes of action to be the 
same, and the record does not show them to be dif- 
ferent, the averment is taken to be true on demurrer. 
Cutler v. Cox, 2 Blackf. 178. If the causes of action 
are not the same, that fact must be replied. James v. 
State, 7 id. 326. 

We have upon the pleadings therefore a case where 
there are fresh damages, but where there is no fresh 
cause of action; for the utmost that can be yielded to 
the appellee is that the record shows that damages 
have resulted since the first action, flowing however 
from the original wrong. We need not decide what 
might be successfully replied; we simply decide the 
question before us, and our decision is that the answer 
sufficiently pleads a former adjudication. 

We have already placed stress upon the fact that the 
construction of the highway is permanent, and that 
the wrong was complete when the street as a perman- 
ent work was finished and damages resulted.. We 
deem it proper to emphasize this element of the case, 
for we can readily conceive cases of an essentially dif- 
ferent character, where a very different rule would 
apply. Wecan conceive of cases where a temporary 
wrong might be done under such circumstances as 
would make it reasonable to presume that the defend- 





ant would right the wrong before a recurrence of 
harm or loss, and in such cases it might well be that 
the plaintiffcould bring a seeond action. We know 
that there are cases where it is proper to presume that 
the wrong-doer will not maintain the unlawful thing 
that caused the harm or loss. Mayne Dam. 141, 
§ 110. 

But the case upon which we are pronouncing judg- 
ment, and to which we confine our decision, is one 
where the improvement of the street wasa complete 
and permanent fact, and where the parties must pre- 
sume that it was permauent in its character, and that 
it was intended that the thing done should remain un- 
changed. It cannot be presumed that municipal offi- 
cers, having built a street or road, intended it to be 
temporary. A presumption that the wrong was not 
of a permanent character might perhaps obtain where 
a natural water course is temporarily obstructed, or 
where in the course of improving a street, water was 
thrown upona lot; but itcannot prevail where the 
improvement of the street is complete and the street 
permanently constructed. This is not the case of a 
nuisance. It is the case of a negligent improvement 
ofastreet. The improvement was in itself rightful 
and legal, but the manner in which the improvement 
was made was wrongful. The wrong was not in grad- 
ing the street, but in the manner of doing it. It is 
not a nuisance for a municipal corporation to grade its 
streets, but itis an actionable wrong to do it negli- 
gently. The wrong in negligently grading the street 
is the basis of the action, for there are no facts alleged 
constituting a nuisance. It is not a nuisance todo 
what the law authorizes, but it may be a tort to dothe 
authorized act in anegligent manner. It is evident 
therefore that the cases which hold that the continu- 
ance of a nuisance will supply ground for an action 
have no influence upon this case. 

Judgment reversed. 

[49 Am. Rep. 496; 21 N. Y. Weekly Dig. 135, 243.— 
Ep.] 


—————__ + —___—_ 


INSURANCE — ELECTION TQ REBUILD —DAM- 
AGES. 


SUPREME COURT OF PENNSYLVANIA, OCT. 5, 1885. 


FIRE ASSOCIATION OF PHILADELPHIA V. ROSENTHAL.* 


When an insurance company elects to repair a building, and 
fails to proceed with reasonable diligence, it is liable for 
damages caused by the unreasonable delay; and the ren- 
tal value of the property is evidence in the computation 
thereof. 


RROR to Common Pleas, No. 3, of Philadelphia 

county. Covenant on a policy of insurance by 

Solomon Rosenthal against the Fire Association of 
Philadelphia. The opinion states the facts. 


W. E. Littleton and E. C. Mitchell, for plaintiff in 
error. 


David A. Gourick, for defendant in error. 


CLARK, J. This action of covenant was brought 
upon a perpetual policy of fire insurance, issued by the 
Fire Association of Philadelphia, 27th August, 1870, to 
Solomon Rosenthal, to indemnify the said assured 
from loss or damage by fire,” according to the terms 
and conditions of the policy, *‘ to the amount of $2,000, 
on a three-story brick store and dwelling- house, situ- 
ate on the north side of Spring Garden, west of Elev- 
enth street, in the city of Philadelphia. A more par- 
ticular description of the premises was contained in 
a survey, signed by the assured, and deposited in the 


*§8. C., 2 Eastern Reporter, 577. 
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defendant’s office. The general obligations assumed 
by the association were to be complied with as ex- 
pressed in the policy, in the alternative, as follows: 

‘The said association shall, within thirty days after 
the proof of such damage, if the loss be not total, pro- 
ceed with reasonable diligence to put the said build- 
ings into as good a state of repair as the same was be- 
fure so injured by the fire; or shall within sixty days 
after such proof pay for such damages, according tu an 
estimate thereof, to be made by arbitrators mutually 
chosen,”’ 

“Or in case of a total loss on this policy, the associa- 
tion shall rebuild the same with convenient speed, or 
pay the amount insured thereon within ninety days; 
in either of these cases the deposit money shall be re- 
tained and the policy cancelled.”’ 

The building insured consisted of a three-story brick 
structure in front, and a two-story brick, a three-story 
frame, and another two-story brick in the rear, lo- 
cated in the ordernamed. On the 16th August, 1881, a 
lire occurred, and the frame portion of the building 
was wholly burned out. The other portions were also 
more or less injured. Notice of the loss was promptly 
given, and on the 18th August the association notified 
the insured that the damages to his building had been 
estimated at 3649, which amount the association was 
** prepared to pay or proceed to repair.’’ Rosenthal 
refused to accept this sum, and said they might ‘“ go 
ahead with the repairs.’’ The association thereupon 
instructed their builders, Harriner & Buckingham, to 
proceed, butafter several days’ work had been done, 
notice was given to the association, and also to the 
builders, by the building inspectors of the city, that 
under an Ordinance of councils 11th April, 1863, the re- 
building in wood was condemned, and that the erec- 
tion of a wooden structure was prohibited. In com- 
pliance with the notice, the builders at once aban- 
doned the work, and it was never afterward resumed. 
Mr. Rosenthal himself however, in February, 1882, be- 
gan, and in April following completed the repairs, us- 
ing brick instead of wood, as required by the city ordi- 
nance. 

This suit was brought 15th November, 1881. The 
declaration contained three counts; the first averred 
a partial destruction of the premises insured by fire, 
and a failure of the defendants to pay the loss or re- 
pair the building; the second, that the defendants had 
elected to repair, but had failed to do so; and the 
third, that the defendants had offered either to pay 
$649 or to make the repairs, and that the sum offered 
having been declined, the defendants thereupon be- 
gan, but failed to complete, the repairs; whereby the 
building was for a long time untenantable, and the 
plaintiff was deprived of his rents, etc. The plaintiff s 
claim was for the costs of making repairs with brick, 
the cheapest non-combustible substitute for wood, and 
also for the loss of rents. The defendants, on the 
other hand, contended that in any event the plaintiff 
could not recover more than the cost of putting the 
property in the same condition it was before the fire 
occurred, and if the burnt portion of the house was of 
wood, the recovery could not be beyond the cost of the 
wooden structure; that if the defendants did elect to 
rebuild instead of paying the loss, they were relieved 
from any obligations which might arise from such 
election, if the building inspectors prohibited them 
from rebuilding the house as it was before the fire; 
and that if the offer of $649 was adequate to restore the 
property in wood, the payment of that amount would 
be the proper measure of their liability. 

The court refused points to this effect, and in- 
structed the jury that the defendants were liable for 
the cost of repair with brick, and also for the rents 
lost from failure to carry out their undertaking to re- 
pair. There was no dispute as to the amount which 





the plaintiff should recover under this instruction, 
and a verdict was taken with the defendants’ approval; 
subject however to an exception as to the plaintiff's 
right to recover upon the basis or according to the 
measure stated. 

The risk was upon the building as a whole, the loss 
was therefore but a partial one, and the alternative 
obligation on the part of the association in the first 
instance was within sixty days after the proof of loss 
to pay the damages incurred, or to proceed with 
reasonable diligence to put the premises *‘ in as good a 
state of repair as the same was in before so injured by 
the fire.’ That the association elected to repair is 
clearly shown by matters which are undisputed and 
unequivocal. The defendants’ assertion that they were 
‘prepared to pay’ the $649, ‘‘or proceed to repair; ” 
the plaintiff's refusal to accept that sum; the imme- 
diate employment of builders, who were instructed 
“to go ahead and make the repairs;’’ the delivery of 
the material upon the ground, and the actual perform- 
ance of four or five days’ work upon it, are facts ad- 
mitted, which in our judgment prove this point be- 
yond possible question. An election in such case is es- 
tablished by proof of any decisive act by which the 
purpose of the party to make a deliberate choice is 
clearly manifested. Coulson v. Walton, 9 Pet. 62; 
Garrett's Appeal, 100 Penn. St. 601. 

It is also a well-settled rule of law that when an elec- 
tion is open between alternative conditions of a con- 
tract, the alternative chosen must be adhered to; an 
election once made is irrevocable. Leake (2d ed.) 679; 
Baney v. Killmer, 1 Penn. St. 35; Beals v. Ins. Co., 
36 N. Y. 522; Heilmann v. Ins. Co., 75 id. 7; Benj. 
Sales, 359; Whart. Cont. 623, and cases there cited. 

When an insurer elects to repair under a clause in 
the policy giving that right, the conditions of the con- 
tract, which before were alternate, are thereby re- 
solved into an absolute agreement. It must be as- 
sumed that the election was made in view of all such 
matters as in the law or otherwise may affect the 
transaction, and the principles of law incident to the 
alternative chosen are alone applicable. The amount of 
the loss ceases to be a question; there can be no in- 
quiry as tothat. The original contract, by virtue of 
the election, isa contract to rebuild, and the rights 
and responsibilities of the parties are to be measured 
accordingly. 

There can be no after recovery of the original loss. 
The insurer, in case of default, is liable only for dam- 
ages upon the footing of acontract to rebuild or re- 
pair, which may be more or less than the amount in- 
sured. The rule which produces this result is applica- 
ble to contracts in general. We have not found any 
case in this courtin which it has been applied to the 
contract of insurance, but in the courts of some of the 
States the rule has been very distinctly declared and 
thus applied. 

In Ryder v. Commonwealth Ins. Co., 52 Barb. 447, it 
was held that in case of an election to repair, if 
the repairs are defective, the insurers must make the 
defect good. 

In Parker v. Eagle Ins. Co., 9 Gray (Mass.), 152, it 
was held that if the assurer commences to repair, but 
does not complete, the assured is entitled to recover 
the difference between the value of the repairs made 
and what the value would have been if they had been 
fully completed. See also Zimes Fire Ins. Co. v. 
Hawke, 28 L. J. Exch.317; Brinley v. National Ins.Co., 
11 Mete. (Mass.) 195. 

In Morrell v. Irving Fire Ins. Co., 33 N. Y. 429, a 
building was insured against fire to the amount of 
$3,000. The policy contained the following clause: 
‘*Tn case of loss or damage to the property insured, it 
shall be optional with the company to replace the ar- 
ticle lost or damaged with others of the same kind or 
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quality, and to rebuild or repair the building or build- 
ings within a reasonable time, giving notice of their 
intention to do so within twenty days after having re- 
ceived the preliminary proofs of loss,’’ etc. The build- 
ing was destroyed by fire, and the company gave no- 
tice that they were prepared to rebuild, and did under- 
take to do so. The insured alleged that there had not 
been a substantial compliance with the stipulation to 
rebuild, and brought an action on the policy to recover 
the amount of the original loss. It was held that after 
the election and notice, a contract to rebuild existed 
between the parties of sucha kind that the contractor 
had received the entire consideration in advance; that 
if this contract was not fulfilled by the insurer, he was 
liable for the damages sustained by the non-fulfillment 
of the contract, which may be more or less than the 
amount insured, and that the action consequently 
should have been brought to recover damages for 
breach of contract. See also Wynkoop v. Ins. Co., 91 
N. Y. 478; S. C., 43 Am. Rep. 686. 

It is contended however that the ordinance of 1863, 
and the action of the building inspectors in pursuance 
thereof prchibited the exact performance of the con- 
tract; that the replacement or repair with wood was 
unlawful and rendered impossible. Butan agreement 
to put in the same state of repair does not necessarily 
imply the employment of the same, perhaps not even 
of similar materials. The same state of repairmay be 
effected by other materials of equal or greater value, 
suitable and appropriate for the purpose, in view of 
the location, uses, architectural style or appearance of 
the property. The defendant’s election imposed no 
particular obligation to build with wood,if for any 
reason wood could not be employed. The contract 
therefore involved no impossibility; it did involve a 
greater expense perhaps than was anticipated, but the 
plaintiff was in no way responsible for that, and the 
existence of a police regulation prohibiting the use of 
wood, of which they may have had no knowledge, can- 
not any more relieve them from the obligation of their 
contract than would the rise of prices of materials in the 
market. They agreed to put the premises in repair, 
and they were obliged to comply with their contract, 
using such materials as were suitable for the purpose 
and were allowed by law. The contract of insurance 
and the election under it were both made after the 
adoption of the city ordinance. The parties of course 
coutracted with reference to the law as it existed at 
the time, and consented to be bound by it. Whether 
the city authorities would permit the building to be 
repaired in wood was therefore a risk which the in- 
surers assumed at the issuing of the policy, and which 
they reassumed at the making of the election. Bradu 
v. N. W. Jus. Co., 11 Mich. 425. When the fire associa- 
tion made their election in the mode indicated in their 
contract, the contract became precisely what they 
elected to make it, and the rights of the parties were 
thereby fixed. They cannot recede from their elec- 
tion without the consent of Rosenthal, whatever may 
be the consequences as to expense. 

In Brown v. Royul Jnsurance Co., 1 Ell. & EL 853, 
the defendants executed a policy insuring plaintiff's 
premises against fire, reserving to themselves ‘* the 
right of reinstatement in reference to the payment of 
claims.’’ The premises were damaged by fire, and de- 
fendants elected to reinstate them, but did not do so. 
To an action for not paying, compensating or reinstat- 
ing, defendants pleaded that they elected to reinstate, 
and were proceeding to do so when the commissioners 
of sewers, under the Metropolitan Building Act, 1835, 
caused the premises to be taken down as being astruc- 
ture in a dangerous condition; and that such danger- 
ous condition was not caused by the damage from the 
fire. On demurrer, held by Lord Campbell, C. J., 





Crompton, J., and Hill, J. (dissentiente Erle, J.), that 
the plea was bad, inasmuch as the contract to reinstate 
being lawful, at and ever since the time of contract- 
ing, the alleged impossibility of its performauce was 
no defense, and defendants were bound, if they could 
not perform it, to pay damages for not doing so. This 
case is cited with approval in Wood Ins. 262, and in 
May Ins. 535, and in their discussion of the subject the 
sume general view of the law is by both authors 
adopted. In some of the States a different or some- 
what modified rule has been asserted, but an examina- 
tion will show that the cases were controlled either by 
the express provisions of the company’s charter, or of 
the contract itself. 

If after having made his election the insurer fails to 
proceed with the work with reasonable dispatch, lia- 
bility attaches for damages resulting from such unrea- 
sonable delay. Wood Ins. 256; Haskins v. Hamilton 
Mut. Ins. Co., 5 Gray (Mass.) 432. The rental value of 
the property was evidence to aid in the computation. 
The whole house was shown to have been untenantable 
from the time of the fire until the plaintiff himself 
made the repairs. If the association fairly undertook 
the work, delivered the material, etc., performed some 
labor upon it, and afterward abandoned it, some com- 
pensation was due tothe assured for the delay which 
resulted; and while rents, &s such, were perhaps not 
recoverable, the rental value of the property was a 
proper element in the assessment. Brown v. Foster, 
51 Penn. St. 165; Rogers v. Bemus, 69 id. 432. The ex- 
tent of the damages arising from the delay is not a 
question in the case as the verdict was taken with the 
defendant’s approval as to the amount. 

Judgment affirmed. 





ewe 


FALSE IMPRISONMENT — ARREST UNDER VOID 
WARRANT. 


WISCONSIN SUPREME COURT, NOV. 3, 1885. 
GELZENLEUCHTER V. NIEMEYER.* 

A warrant absolutely void on its face, in an action of false 
imprisonment, can afford no protection to one participat- 
ing in making an arrest under it. 

—_—- L from Circuit Court, Columbia county. The 

complaint alleges in effect that November 13, 1883, ° 
the defendant, at Columbus, Columbia county, malic- 
iously and with force and arms, assaulted the plaintiff, 
and with intent to injure him, directed, caused and 
procured him to be forcibly, and against his will, ar- 
rested, imprisoned and restrained of his liberty for the 
space of six hours, without any reasonable or proba- 
ble cause whatever, and without any right or author- 
ity so to do, to his damage, ete. 

The answer justified the arrest and imprisonment as 
being duly and lawfully made by the deputy sheriff of 
that county under and by virtue of a criminal war- 
raut duly and lawfully issued by a justice of the peace 
of that county, the body of which warrant is as fol- 
lows: ‘‘ Whereas, Hy. W. Niemeyer has this day made 
complaint, on oath, in writing, to the undersigned, a 
justice of the peace for said county, that John Gelzen- 
leuchter did, on the ninth day of November, A. D. 
1883, at the city of Columbus, in said county, unlaw- 
fully and maliciously use in reference to this complain- 
ant, andin the presence of John A. Kitzerow, abus- 
ive language, by calling the complainant ‘a swindler,’ 
which language naturally tended to provoke a breach 
of the peace, against the peace and dignity of the State 
of Wisconsin, and prays that the said John Gelzen- 
leuchter may be arrested and dealt with according to 


*S. C., 25 Northwestern Reporter, 442. 
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law. Now therefore you are hereby commanded forth- 
with to apprehend the said John Gelzenleuchter and 
bring him before me, to be dealt with according to law. 
Given under my hand at Columbus this ninth day of 
November, 1883.’’ That the plaintiff, on being brought 
before the justice, pleaded to the charge, procured an 
adjournment, and was released on his own recogniz- 
ance; and on the adjourned day tried and found not 
guilty. 

On the trial of this action the plaintiff put in evi- 
dence to the effect that the complaint upon which the 
criminal warrant was issued, and therein mentioned, 
was made, signed and sworn to by the defendant in 
this action, November 9, 1883; that said complaint was 
then filed with and by the justice, who thereupon is- 
sued the criminal warrant mentioned, reciting sub- 
stantially all that is contained in the complaint, and 
delivered it to the defendant; that the defendant’s at- 
torney delivered the criminal warrant to the deputy 
sheriff, who arrested the plaintiff thereon,as stated, 
and kept him under arrest thereon for about three 
hours; that on the day the defendant made the com- 
plaint for the criminal warrant before the justice he 
violently, and without any cause or provocation, as- 
saulted, struck, kicked and greatly injured the plain- 
tiff. 

At the close of the plaintiff's testimony the court 
granted a nonsuit and dismissed the action, and from 
the judgment entered thereon the plaintiff brings this 
appeal. 


J. J. Sutton, for appellant, John Gelzenleuchter. 


G. W. Stevens and P. G. Stroud, for respondent, 
Henry W. Niemeyer. 


Cassopay, J. The attempt was made, as it is 
claimed, to presecute the plaintiff for the violation of 
section 4398, Rev. Stat. It is not claimed that the plea of 
not guilty and adjournment before the justice was any 
waiver of the question of jurisdiction. It clearly was 
not within the rule stated in Steuer v. State, 59 Wis. 

72. The learned counsel for the defendant frankly 
concedes that the complaint ,made by the defendant 
before the justice charges no offense whatever, and 
that the warrant issued thereon, reciting the com- 
plaint, charges no offense whatever; and hence that 
the warrant is absolutely void upon its face, espec- 
ially within the rule announced by this court in Steuer 
v. State, supra. With equal frankness the same coun- 
sel also concedes that the evidence in the record tends 
to show that the defendant maliciously made the 
complaint, and that he received the warrant from the 
justice, delivered it to his attorney, who delivered it 


to the officer for the purpose of having the plaintiff ar-, 


rested thereon; and that the plaintiff was arrested and 
imprisoned thereon for the space of three hours. The 
counsel for the defendant also concedes that had the 
defendant caused the plaintiff to be arrested upon a 
void processin a civil action, then he wouid have been 
liable therefor in an action for false imprisonment, as 
this clearly is, even though he acted in good faith. 
But counsel ingeniously contends that ‘an action for 
false imprisonment cannot be maintained against a 
party who makes, or attempts to make acriminal com- 
plaint to a magistrate, upon which the magistrate 
causes an arrest for issuing his warrant, whether the 
facts stated constitute an offense or not.’”? In support 
of this contention he cites several authorities, English 
and American. 

A careful reading of these cases discloses the fact 
that they are all distinguishable. In Beaty v. Perkins, 
6 Wend. 382, both the warrant and the complaint upon 
which it was issued seemed to have charged an of- 
fénse, and of course it was held that the party making 
the complaint was not liable in trespass. 





In Stewart v. Hawley, 21 Wend. 552, the constable 
who made the arrest was the party who made the 
complaint to the justice, and it was held that an ac- 
tion of trespass or false imprisonment could not be 
maintained against him or the justice, and this was 
put on the ground that the recitals in the complaint 
and warrant presented “a case within the jurisdiction 
of the justice, and which called for the exercise of his 
judicial functions, and if so, though he may have 
erred, he is not liable.” Page 556. Chief Justice Nel- 
son said: “I cannot agree with the plaintiff that the 
facts are so barren as not to lay the foundation for 
jurisdiction, or that the decision was so gross as to af- 
ford evidence per se of the influence of bad motives.” 

In Von Lathamy. Libby, 38 Barb. 345, the opinion 
of the court expressly states that ‘‘the only connec- 
tion of the defendants with the arrest or detention of 
the plaintiff * * * is that they stated their case to 
the magistrate, charging the plaintiff with a misde- 
meanor upon the facts which they swore to, and asked 
for his arrest;”’ and for that reason it was held that 
they were not liable for false imprisonment. Several of 
the other cases relied upon by counsel are to the same 
effect, as in Murphy v. Walters, 34 Mich. 180; Grinham 
v. Willey, 4 Hurl. & N. 496; Barber v. Rollinson, 1 
Cromp. & M. 330; Carratt v. Morley, 1 Q. B. 18; West 
v. Smallwood, 3 Mees. & W. 418. Thetrue distinction 
is sharply made in the last two cases cited. 

In West v. Smallwood the warrant of arrest was 
without jurisdiction, and it was held that a party 
merely making a complaint before a magistrate on a 
subject over which he has general jurisdiction is not 
liable to false imprisonment; but it was held that the 
fact that the complainant accompanied the constable 
charged with the execution of the warrant ‘ was evi- 
dence to go to the jury of a participation in the ar- 
rest.” 

In Carratt v. Morley the former was arrested on a 
warrant issued on a judgment by default in a civil ac- 
tion in favor of thelatter, but Morley in no way par- 
ticipated in making the arrest. Carrott then brought 
an action of trespass for false imprisonment against 
Morley, the six commissioners who ordered the war- 
rant to be issued by the clerk, and the officer making 
the arrest. The commissioners were without jurisdic- 
tion. Lord Abinger thought that Morley was “ not 
liable, inasmuch as he had only stated his case to the 
commissioners, who proceeded to adjudge upon it,” 
but was in doubt as to the commissioners and the offi- 
cer, and “leave was therefore reserved to move for a 
nonsuit generally, and on the other hand for a verdict 
against all the defendants except’’ Morley. The Court 
of Queen’s Bench, per Lord Denman, C. J., held that 
they were all liable except Morley. 

Such are the authorities upon which we are asked to 
sustain the nonsuit. It will be observed that none of 
the cases cited go to the extent of holding that a war- 
rant void upon its face is a defense in an action of 
false imprisonment for one who participated in mak- 
ing the arrest. On the contrary, two of the cases 
squarely hold that such void warrant is no protection 
tosuch a person in such an action. Had the defend- 
ant done nothing more than to have sworn to the com- 
plaint before the justice, he would not under these 
authorities have been liable in this action. But here 
there is some evidence tending to prove that after the 
warrant was issued the defendant did participate in 
making the arrest. The distinction between false im- 
prisonment and malicious prosecution was indicated 
in Murphy v. Martin, 58 Wis. 279. In _ that 
case it was held that the fact that the war- 
rant upon which the arrest was made was void on 
its face was not available to the plaintiff in an action 
for malicious prosecution, but only in an action for 
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false imprisonment. If the imprisonment is under 
legal process, but the action has been commenced and 
carried on maliciously and without probable cause, it 
is malicious prosecution. Id.; Elsee v. Smitn, 2 Chit. 
304; Nebenzahl v. Townsend, 10 Daly, 236; Brown v. 
Chadsey, 39 Barb. 260-263. In such anaction the im- 
prisonment cannot be false, for it is upon lawful pro- 
cess, and hence by lawful authority. False imprison- 
ment, on the other hand, is a trespass committed 
against a person by unlawfully arresting and imprison- 
ing without any legal authority. Id.; 2 Add. Torts, 798; 
Bourden v. Alloway, 11 Mod. 180; Burns v. Erben, 40 
N. Y. 463, Lock v. Ashton, 12 Q. B. 871. Thus the ar- 
rest of the right person by the wrong name, through a 
misnomer in the process, without an allegation that 
the true name is unknown, is false imprisonment. 
Hoye v. Bush, 1 Man. & G. 775; Scheer v. Keown, 29 
Wis. 586. 

Where in an action for false imprisonment the arrest 
and detention is admitted, and the only justification 
relied upon by a defendant having participated therein 
is that such arrest and detention were under a war- 
rant issued by a magistrate, it must appear, in order 
to be available, that such warrant was vcid upon its 
face. West v. Smallwood, supra; Carratt v. Morley, 
supra; Grumon v. Raymond, 1 Conn. 40; Poulk v. 
Slocum, 3 Blackf. 421; Vaughn v. Congdon, £6 Vt. 111; 
Hoye v. Bush, 1 Man. & G. 775; Blythe v. Tompkins, 
2 Abb. Pr. 468; Flack vy. Harrington, 12 Am. Dec. 170; 
Gold v. Bissell, 1 Wend. 210; 8. C.,19 Am. Dec. 480; 
Floyd v. State, 54 id. 250; Mitchell v. State, id. 253, and 
notes to cases; Smith v. Shaw, 12 Johns. 257; Miller v. 
Adams, 52 N. Y. 409; Abbott v. Booth, 51 Barb. 546; 
Harwood v. Siphers, 70 Me. 464; Gorton v. Frizzell, 20 
Ill. 291; Sheldon v. Hill, 33 Mich. 171; Green v. Elgie, 
5 Q. B. 99. There must not only be a jurisdiction of 
the subject-matter, but also a jurisdiction of the pro- 
cess. Grumon v. Raymond, supra; Vaughn v. Cong- 
don, supra. A warrant absolutely void upon its face, 
as the one before us is conceded to be, is necessarily a 
nullity — mere waste paper— and hence, in an action 
of false imprisonment, can afford no protection to one 
participating in making an arrest under it. 

The evidence tending to show that the defendant 
participated in making the arrest after the warrant 
was issued is weak, but we think it was sufficient to 
take the case to the jury. The judgment of the Cir- 
cuit Court is reversed, and the cause is remanded for 
a new trial. 

—_————_____—_— 


CONSTITUTIONAL LAW—SURROGATE IS NOT 
“JUDGE OR JUSTICE.” 


NEW YORK COURT OF APPEALS, OCTOBER 27, 1885. 


PEOPLE, EX REL. LENT, Vv. CARR. 

A surrogate does not hold the office of justice or judge within 
the meaning of section 13, article 6 of the Constitution, 
and the limitation as to age therein contained does not 
apply to persons holding the office of surrogate. 

_——— from order of General Term affirming an 

order of Special Term granting a mandamus. The 
opinion states the facts. 


Marcus L. Cobb, for appellant. 
Calvin Frost, for respondent. 


RaAPALLo, J. The question to be determined on 
this appeal is whether the provision contained in sec- 
tion 13 of article 6 of the Constitution to the effect 
that ‘‘no person shall hold the office of judge or jus- 
tice of any court longer than until and iucluding the 
last day of December next, after he shall be seventy 





years of age,” applies to persons holding the office of 
surrogate. 

The important judicial functions exercised by surro- 
gates may afford reason for applying to them a disquali- 
fication by age, similar to that prescribed with respect 
to judges and justices of the courts referred to in the 
Constitution. 

But this question before us is not whether the dis- 
qualification should have been extended to those offi- 
cers,or whether it should be deemed by analogy to apply 
to them, but whether by the terms of the Constitution 
they are included in it under the designation of per- 
sons holding the office of ‘judge or justice of any 
court.” 

For the purpose of determining this question it is 
necessary in the first place to consider the context in 
which the language quoted is used in section 13 of arti- 
cle 6, and also other provisions of article 6 of the Con- 
stitution, the whole of that article having been adopted 
by the vote of the people at the same time in 1869, as 
a separate article known as the judiciary article. Sec- 
tion 2 of article 6 establishes a Court of Appeals, to be 
composed of a chief judge and six associate judges, to 
be elected, and to hold office for the term of four- 
teen years. Section 6 provides for the continuance of 
the existing Supreme Court, to be composed of the 
justices then in office, with an additional] justice to be 
elected. 

Section 12 provides that the Superior Court of the 
city of New York shall be composed of six judges, and 
the Court of Common Pleas of the same city of three 
judges then in office and three additional judges; the 
Superior Court of Buffalo of the judges then in office 
and their successors, and the City Court of Brooklyn 
of such number of judges, not exceeding three, as may 
be provided by law. 

Section 13 provides for the election of justices of the 
Supreme Court and of judges of all the other courts 
mentioned in section 12, and declares that the official 
terms ofthe said justices and judges who shall be 
elected after the adoption of the article shall be four- 
teen years, and then follows immediately in the same 
section the provision, ‘‘ but no person shall hold the 
office of justice or judge of any court longer than until 
and including the last day of December next after he 
shall be seventy years of age.’’ Section 14 next fol- 
lows, providing that a compensation shall be estab- 
lished by law for the services of the judges and jus- 
tices hereinbefore mentioned, which shall not be di- 
minished during their official terms. 

It must be observed that up to this point no person 
has been designated in the Constitution as a judge or 
justice of any court except the judges of the Court of 
Appeals, the justices of the Supreme Court, and the 
judges of the Superior Court and Court of Common 
Pleas of the city of New York, of the Superior Court 
of the city of Buffalo, and of the City Court of Brook- 
lyn. 

That the limitation as to age was intended to apply 
to the judges and justices of those courts is too clear 
to be capable of misapprehension. The only other 
officer or body having judicial powers mentioned in 
the sections of article 6, preceding section 13, is the 
commission of appeals. That high tribunal had power 
under section 4 to hear and determine certain of the 
causes pending in the Court of Appeals, and by sec- 
tion 5 it was provided that the decisions of the com- 
mission should be entered and enforced as the judg- 
ments of the Court of Appeals. But the commission 


was not designated in the Constitution as a Court, nor 
the commissioners as judges, but as commissioners, 
and it was therefore assumed that the disqualification 
of age under section 13 did not apply to them, for it is 
a matter of history that one venerable commissioner 
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held his office without question for several years after 
he had passed the age of seventy, and in the case of 
Settle v. Van Evrea, 49 N. Y. 280, it was decided that 
section 27 of article 6, which prohibits any judge of 
the Court of Appeals from acting as referee, did not 
apply to a commissioner of appeals, because he was not 
a judge of the court. 

All the provisions of article 6 of the Constitution 
bearing upon the question at issue, which precede sec- 
tions 13 and 14, have now been examined, and we next 
come to section 15, relating to County Courts. This 
section continues the existing County Courts, and 
provides that the judges thereof then in office shall 
hold their offices until:'the expiration of their respect- 
ive terms, and that their successors shall be chosen by 
the electors of the counties for the term of six years. 
These judges come literally within the words of the 
Constitution, for they are judges of courts, designated 
as such by the Constitution. People, ex rel. Davis, v. 
Gardner, 45 N. Y. 812; People, ex rel. Joyce, v. Brund- 
age, 78 id. 403. No judicial officer other than those 
who have been already named is in any part of the 
Constitution designated as a judge or justice of any 
court. 

Justices of the peace are mentioned in section 15, 
and they exercise judicial powers. Two justices of 
the peace, together with the county judge, compose 
Courts of Sessions, with such criminal jurisdiction as 
the Legislature shall prescribe, and such justice may 
also exercise jurisdiction toa limited extent in civil 
cases, and may hold courts for that purpose. At the 
same time they exercise other powers. They are in 
numerous sections of the Constitution designated, 
not as judges or justices of any court, but as justices 
of the peace,and are elected under that designation, 
and on these grounds it was decided in the late case of 
People v. Mann, 97 N. Y. 532, and they did not come 
within the disqualification by age contained in section 
13 of article 6. 

Surrogates are throughout all the provisions of arti- 
cle 6 designated as officers by that name, and not as 
judges or justices of any court. By section 15 of arti- 
cle 6 it is provided that the county judge shall also be 
surrogate of his county, but that in counties having a 
population exceeding forty thousand, the Legislature 
may provide for the election of a separate officer to be 
surrogate, whose term of office shall be the same as 
that of the county judge, which is six years. By sec- 
tion 16 the Legislature is empowered, on application of 
the board of supervisors, to provide for the election of 
local officers, not to exceed twoin any county, to dis- 
charge the duties of county judge and of surrogate 
in cases of their inability or of a vacancy. In section 
25 surrogates are coupled with justices of the peace 
and other local judicial officers. Section 27 refers to 
Surrogates’ Courts, and for their relief authorizes the 
Legislature to confer upon courts of record in any 
county having a population exceeding four hundred 
thousand the powers and jurisdiction of surrogates. 
In no part of the Constitution are surrogates menp- 
tioned as judges or justices of any court, and at the 
time of theadoption of article 6 Surrogates’ Courts 
were not even courts of record, they having been first 
declared to be such in the Code of 1880. 

Reading the clause of section 13 which imposes the 
disqualification by reason of age, in connection with 
all the other provisions referred to, it seems to us mere 
reasonable to suppose that the people who voted for 
the adoption of article 6 understood the disqualifica- 
tion as applying to persons who in the Constitution 
itself were in express terms designated as judges or 
justices of courts, and were popularly known as such, 
and elected by those designations, than to assume that 
the voters so minutely analyzed the nature of the 





functions of officers elected under other names as to 
discover that some of their duties were of a judicial 
character, and that therefore they might, though not 
named as such, be construed to be judges. In inter- 
preting constitutions regard must be paid to the popu- 
lar sense in which words are generally used. People, 
ex rel Sharkey.v. Goodwin,50 Barb. 562; Commonwealth 
v. Dallas, 4 Dall. 229; Gibbons v. Ogden, 9 Wheat. 188; 
Setile v. Van Evrea, 49 N. Y. 280. 

The constitutional provision in question is quite 
clear and intelligible as applicable to persons popularly 
known as judges or justices of courts, and named as 
such in the Constitution itself, but we think it would 
be unwarrantable to extend it by construction to 
every officer exercising judicial powers, though not 
commonly known as a judge or justice of a court, but 
elected by a different title. The Legislature of 1870, 
which immediately followed the adoption by the peo- 
ple of the judiciary article—article 6—-clearly indi- 
cated its understanding of the disqualification in ac- 
cordance with the views above expressed. The act of 
1870, ch. 86, was passed for the purpose of carrying 
into effect the provisions of the judiciary article, and 
section 8 of that act required all the judges and jus- 
tices of the courtsnamed in article 6, viz.: the judges 
of the Court of Appeals, the justices of the Supreme 
Court, the judges of the Court of Common Pleas and 
of the Superior Courts of the cities of New York and 


. Buffalo, and of the City Court of Brooklyn, and 


judges of County Courts, to file in the office of the sec- 
retary of State a certificate of their age, for the pur- 
pose undoubtedly of showing whether they would be 
disqualified by age from holding their offices before 
the expiration of the term for which they were 
elected. It will be observed that there was no pro- 
vision requiring surrogates or justices of peace to 
file any such certificate, clearly indicating that in the 
judgment of the Legislature the disqualification did 
not apply to those officers. This legislative action, so 
closely following the aduption of the constitutional 
provision, is entitled to great consideration by the 
court in construing the provision. Marshall, C. J., in 
Cohens v. Virginia, 6 Wheat. 420; Marcy, J., in Peo- 
ple v. Green, 2 Wend. 274; Church, C. J., in People, ex 
rel. Joyce, v. Brundage, 78 N. Y. 403. 

Our conclusion is that the office of surrogate of 
Westchester county will not become vacant on the 
3lst of December next by reason of the present in- 
cumbent, Surrogate Coffin, having attained the age of 
seventy years in July last, and that the secretary of 
State was right in refusing to give notice of the elec- 
tion of a successor. 

The orders of the Special and General Terms should 
therefore be reversed, aud a motion for mandumus de- 
nied, with costs. 

All concur. 


NEW YORK COURT OF APPEALS ABSTRACT. 

FORMER ADJUDICATION—FORECLOSURE DISCONTIN- 
UED—ACTION ON BOND—DEFENSE OF FAILURE OF CON- 
SIDERATION. —If a suit be discontinued at any stage of 
the proceedings iu the action the adjudication therein 
concludes no one, and it is not an estoppel in any 
sense. Big. Estop. 21; Freem. Judg. (3d ed.), § 333; 
Leonard v. Barker, 5 Denio, 220; Audubon vy. Excel- 
sior Fire Ins. Co., 27 N. Y. 216. The defendant W. 
took a deed, incumbered by a mortgage, which he as- 
sumed and agreed to pay. In an action to foreclose 
said mortgage he appeared therein, answered and de- 
fended the same on the merits. The plaintiff recov- 
ered the usual foreclosure judgment, by which it was 
also adjudged that the mortgagor and Willis were 
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both liable for any deficiency which should remain af- 
ter applying the proceeds of the real estate upon the 
mortgage. A prior mortgage had been forelosed, 
which cut off plaintiffs mortgage. Plaintiff, before 
proceeding to sell under his judgment, moved for 
leave to discontinue his foreclosure action and to al- 
low him to bring suit on the bond, which motion was 
granted, and this action commenced. Plaintiff al- 
leged in his complaint in the action all the proceedings 
had in the former action, and claimed that the liabil- 
ity of W. to pay the bond and mortgage had been al- 
ready adjudged therein. W. denied that there was 
any adjudication binding upon him, and alleged in 
his answer and offered to prove certain facts tending 
to show a total failure of consideration for his agree- 
ment to assume the mortgage in question. The trial 
court ruled as a matter of law that W. was estopped 
by the former adjudication, and the evidence was ex- 
cluded. Held error; that if the facts alleged in his 
answer were Lrue, he was entitled to prove them, and 
that after the ruling was made he was under no obli- 
gation to offer any evideuce. Loeb vy. Willis. Opinion 
by Earl, J. 

(Decided Oct. 27, 1885.1 


FORECLOSURE—LEASEHOLD. ESTATE—DISTRIBUTION 
OF SURPLUS MONEYS.—The value of a leasehold estate 
is what it is worth over and above the rents reserved; 
and in the absence of any evidence of such value no 
foundation exists for an award to the lessee out of 
thesurplus moneys coming to the lessor as owner of 
the equity of redemption. In the absence of proof to 
the contrary, the rents reserved must be presumed to 
be the fair annual vaiue of the use of the land, and 
that the fee is worth more than the incumbrances, as 
shown by a foreclosure sale, does not destroy that pre- 
sumption. Clarkson v. Skidmore, 46 N. Y. 301. Lar- 
kin v. Misland. Opinions by Finch, J. 

{Decided Oct. 27, 1885.] 


TAXATION—LUNATICS’ ESTATE—WHERE ASSESSED.— 
The relator, by an order of the Supreme Court entered 
in Madison county, was appointed committee of the 
estate of one Smith,a lunatic, who resided in that 
county. The relator lived in the city of New York, 
and its board of tax commissioners assessed to him ‘‘as 
committee ’’ the personal estate of the lunatic. Upon 
certiorari the court at special term vacated the assess- 
ment on the ground that the estate was not in posses- 
sion of the relator, or under his control as ‘agent, 
trustee, guardian, executor or administrator,’’ within 
the meaning of the statute, infra. Upon appeal tothe 
General Term the decision was reversed. There was 
no question that the property was liable to taxation, 
but the contention of the relator is that it should have 
been assessed against the Junatic at his place of resi- 
dence. This depends upon the statute which pre- 
scribes the place in which property is to be assessed. 
The general provision under the Revised Statutes, vol. 
1, tit. 2, p. 1, ch. 13, art. 1, §5, as amended in 1851, L. 
1851, ch. 176, § 2, so far as it relates to this case, is that 
“every person shall be assessed in the town or ward 
where he resides when the assessment is made, for all 
personal estate owned by him, including all personal 
estate in his possession or under his control as agent, 
trustee, executor or administrator, and in no case 
shall property so held under either of these trusts be 
assessed against any other person.”’ The relator can- 
not be regarded as ‘‘agent,’’ for that designation, as 
We have already held, only applies to one whose prin- 
cipal isa non-resident of the State. Bourdman vy. 
Supervisors, etc., 85 N. Y. 359. It is obvious that he is 
neither executor nor administrator, nor is he assessed 
as such, nor as trustee or guardian. Strictly then the 
statute has not been followed. It says: *‘ When a 
person is assessed as trustee, guardian, executor or 








administrator, he shall be assessed as such, with the 
addition to his name of his representative character.” 
Nor is the style ortitle by which the relator is de- 
scribed convertible with the statutory appellations. 
The office of committee is as well defined and specific- 
ally referred to in law and in the statutes as that of 
guardian,executor oradministrator. Each person filling 
either may be said to perform the functions of a trus- 
tee; and had the Legislature intended by that general 
word toembrace all persons who might be so described 
itis difficult to see why they selected specific terms by 
which particular characters are indicated, unless they 
intended to exclude others, nor why the word ‘ trus- 
tee’? was coupled with them unless it was to be taken 
in a technical sense and limited in its application to 
such persons as might by express appointment fill the 
office and by virtue of it hold the legal title to prop- 
erty as trustee under some trust authorized by statute. 
A different construction would deprive the prohibi- 
tion of the statute, swpra,of any force. It declares 
that ‘‘in no case shall property so held under either of 
these trusts be assessed against any other person.” 
They are words of limitation, and include only such 
persons as are invested with a delegated power under 
one or the other of the terms referred to. Such is not 
the case with the relator. A trust is no doubt dis- 
charged by acommittee of the estate of a lunatic, but 
the trust is in the court and the committee acts under 
its appointment as agent, officer or bailiff. Through 
him the court must preserve the property intrusted to 
it and therewith maintain the lunatic and his family, 
But the lunatic is not divested of his estate or prop- 
erty rights, and the legal title thereto remains as be- 
fore. Nothing has been taken from him but its con- 
trol and management (Bevérly’s case, Coke Rep., part 
4, page 123; Lane & Gross v. Schermerhorn, 1 Hill, 97; 
McKillip v. McKillip, 8 Barb. 552; Code Civ. Proc., 
ch. 17, tit. 6), and it is only by statute that certain ac- 
tions, even in respect thereto can be brought in any 
name save his. L. 1845, ch. 112. In a general sense 
and for certain purposes an “agent ’’ is a trustee; yet 
it was deemed necessary to bring such a representa- 
tive within the statute by amendment. The duties of 
attorney or factor would permit the same interpreta- 
tion, and by the Code regulating procedure in actions 
any one with whom acontract is made for the benefit 
of another is to be deemed a trustee of an express trust, 
and permitted to sue without joining with him the 
person for whose benefit the action was prosecuted 
(§ 449); but itcannot be supposed that such a person 
would be embraced within the statute which lies at the 
foundation of this proceeding. Something more than 
a trust reposed in one is required to make him a “ trus- 
tee’’ according to its intent. Soisit with the ‘‘com- 
mittee’’ of a lunatic. He executes an important trust, 
but it is by virtue of amere authority without any in- 
terest. It would seem to follow that the relator, as 
“‘committee,’’ could not be liable to assessment upon 
the property held by him in that capacity, but that it 
should be assessed to the lunatic, its owner, in the 
place where he resides. 1 Rev. Stat., tit. 2, part 1, ch. 
13, art. 1, § 5. People, ex rel. Smith, v. Com’rsof N. Y. 
Opinion by Danforth, J. 

[Decided Oct. 27, 1885.] 


—_———_~—_———- 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

EASEMENT—GRANT OF WATER PRIVILEGE—COVEN- 
ANT RUNNING WITH LAND—RENT.—-A., the owner of 
land on which there was a spring, granted to a railroad 
company the perpetual right to take water therefrom 
by laying a pipe to the spring, over his own land and 
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over that of B., an adjoining owner. He afterward 
granted B., his heirs and assigns, the perpetual right 
to use water from said spring by attaching a pipe on 
lis (B.’s) land tothe railroad company’s pipe. For 
this privilege A. reserved to “himself, his heirs, ex- 
ecutors, administrators and assigns,’’ a specified sum 
perannum. A died intestate and seized of said land 
and spring. C, afterward purchased the same, and it 
was conveyed to him by an ordinary fee-simple deed, 
containing no special mention of the water privileges. 
C., in turn, conveyed to D. by asimilar deed. Held, 
that D. took the land with the appurtenances, includ- 
ing the annual payment due from B. The agreement 
to supply B. with water was a covenant running with 
the land, and the latter was servient to B.’s right. 
The annual compensation was therefore a rent due to 
the owner of the land, and was not a personal right 
belonging to the estate of A. Manderbach v. Bethany 
Orphans’ Home. Opinion by Gordon, J. 

[Decided Oct. 5, 1885.] 

EASEMENT—WATER RIGHT—ADVERSE USE.—In 1842 
riparian owners erected a dam across a creek and cut 
a sluice therefrom for purposes of irrigation, and com- 
menced and continued openly diverting the waters 
from the natural channel of the stream by means of 
the sluice; in the summer of 1862, the supply of water 
inthe creek being lessened, the effect of drawing 
away the water at the dam became perceptible on the 
lower stream, and each succeeding summer it became 
more so, eventually it materially interfered with the 
operating of mills along the lower stream which de- 
pended upon the flow of water for a motor; in 1881 an 
injunction was prayed for by the mill-owners to re- 
strain the upper riparian owners from so using the 
waters of the creek. Held, that as the upper riparian 
owners had openly and notoriously exercised the right 
of irrigation by means of the dam and sluice for forty 
years without making changes iu either dam or sluice, 
and without applying the water to a different use, and 
that as the complaining mill-owners below could fore- 
see and anticipate the ultimate effect of the diversion 
of the water as well asthe riparian owners causing it, 
the law presumed at the expiration of twenty-one 
years ayrant of the easement to the upper riparian 
owners, equal to a right by prescription. It is held in 
Strickler v. Todd, 10S. & R. 63, to be well settled law 
if there has been an uninterrupted and exclusive en. 
joyment for more than twenty-one years of water in 
any particular way it affords a conclusive presumption 
of right in the party so enjoying it, equal to’a right by 
prescription. The same rule is substantially declared 
tn Hoy v. Sterrett, 2 Wats, 327; Darlington v. Painter, 
7 Penn. St. 473; Wheatley v. Chrisman, 24 id. 303. The 
law presumes a grant of the easement, the extent of 
which is measured not by the actual or average depth 
of the water at any given point, but by the nature and 
extent of the obstruction itself. Gehman v. Erdman, 
15 W. N. C. 278. When one uses an easement when- 
ever he sees fit, without asking leave or without ob- 
jection, the use is adverse; and an adverse enjoyment 
for twenty-one years gives an indisputable title to the 
enjoyment. Garrett v. Jackson, 20 Penn. St. 331. 
The work on the ground was not only undera claim 
of right but it was open, visible and notorious. The 
parties who owned the property below could foresee 
and anticipate the ultimate effect of the diversion of 
the water as wellas the parties who caused it. The 
fact that they may not have foreseen the probable 
diminution of the quantity of water which would 
flow in the stream cannot deprive the appellees of any 
of their rights arising from their possession and en- 
joyment of the water for nearly twice the number of 
years necessary to give a right thereto by prescription. 
Messinger v. Uhier. Opinion by Mercur, C. J. 
[Decided Oct. 5, 1885.] 





WILL—TRUST FUND — CONVEYANCE OF LEGATEE’s 
INTEREST.—A testator by his will left $20,000 to a trus- 
tee, to invest the same and pay over the income to A, 
during her life; and further provided that in the event 
of her death, without leaving children or issue of de- 
ceased children, the said sum ‘‘shall become part of 
my residuary estate,and be disposed of as I shall 
herein and hereby direct.’’ By the fourth clause of 
the will, testator then devised and bequeathed to his 
sons B., C. and D., theirs heirs, executors, adminis- 
trators and assigns, as tenants in common, in equal 
shares, ‘‘all the rest and residue of (his) estate, both 
real and personal.’”’ The executors paid the $20,000 to 
the trustee, and as a compromise of certain litigation 
which followed as to the rest of the estate, B., for the 
consideration of $15,000, conveyed to his brothers C. 
and D., by two separate deeds, all the real and per- 
sonal estate to which he was entitled under the fourth 
clause of his father’s will, and at the same time exe- 
cuted a release to them as executors. The deed for 
the personal property recited the fourth clause of the 
will, and granted in general terms all the personal es- 
tate to which B. was then entitled ‘‘under the above 
recited last will and testament as one of the heirs of 
his father.””’ Held, that said deeds conveyed every 
possible interest which B. had in his father’s estate, 
including his share in the trust fund, although said 
fund did not fall into the residuum for about twenty 
years after the execution of the deeds and release. 
Wickersham’s Appeal. Opinion by Gordon, J. 
[Decided Oct. 5, 1885.] 


WILL — PERSONALTY — ABSOLUTE POWER OF DIS- 
POSAL.—A testator conferred upon his wife, first full 
and exclusive power over his real estate during her 
life, which was ‘‘to be held and enjoyed by her as her - 
own ;’’ second, the power to take into possession, hold 
or convert into cash, his entire personal estate and to 
use for her support and maintenance as much thereof 
as she might see proper ‘‘for that or any other pur- 
pose;”’ he also directed that his executors should not 
act as such until after the death of his widow. Held, 
that such expressions in a will vest an absolute power 
of disposition of a testator’s personal estate. Cox vy. 
Rogers, 77 Penn. St. 160; Myers’ Appeal, 48 id. 26. Lin- 
inger Appeal. Opinion by Gordon, J. 

[Decided June 3, 1885.] 


SALE OF CHATTELS—CHANGE OF POSSESSION—CRED- 
ITORS OF VENDOR.— When the purchase of a chattel is 
in good faith and for valuable consideration, it is not 
necessary in all cases that there should be immediate 
and actual change of possession in order to protect it 
against the creditors of the vendor. Such change of 
possession only is required as the nature and charac- 
ter of the property, and the relation and situation of 
the parties to it make reasonable. - Chase v. Garrett. 
Opinion per Curiam. 

[Decided Oct. 5, 1885.] 





NEW JERSEY COURT OF CHANCERY AB. 
STRACT. 

UstuRY—BONUSTO AGENT—KNOWLEDGE OF LENDER. 
—To taint a contract with usury it is not necessary 
that the illegal interest or bonus shall have been taken 
by the lender himself, butif it is shown that an illegal 
consideration was paid to some other person than the 
lender, pursuant to the terms of the contract of Joan, 
with the knowledge of the lender, the contract must 
be declared to be usurious. That the contract act- 
ually made in this case required the borrower to pay 
more than legal interest is free from all doubt. But 
suppose we say that the contract in this respect was 
unauthorized, and that the lender never meant or con- 
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sented that his agent should place himself in a position 
where he would be under avery powerful temptation 
to betray him, then the lender was bound, according 
to one of the best-established and most salutary prin- 
ciples of the law of agency, as soon as the fact that his 
agent had transcended his authority and committed a 
fraud against him came to his knowledge, to repudiate 
the contract and disavow it in toto. The moment a 
principal obtains knowledge that his agent has, in pre- 
tending to deal for him, exceeded his authority, the 
law calls upon him to act; he cannot toy with the 
situation; he must either own or disown his agent's 
act, and he must doso in toto; he cannot ratify part 
and repudiate the rest. In the language of Judge 
Story: ‘“‘ He must adopt the whole ornone. A ratifi- 
cation of part, with full knowledge of all the material 
circumstances, operates as a confirmation of the 
whole.”” Story Agency, § 250. Now while thisisa 
well-established rule of almost universal application, I 
am obliged to add that it seems to be authoritatively 
decided that contracts of the class under considera- 
tion do not fall within its operation, but that a lender 
may, where his agent has without his knowledge and 
against his will stipulated for the payment of a bonus 
to himself as a condition of the loan, and where it sat- 
isfactorily appears that the lender was free from the 
least intention to violate or evade the law against 
usury, enforce that part of the contract which he in- 
tended should be made, and repudiate the rest. The 
leading case on this subject is Condit v. Baldwin, 21 
Barb. 181; S. C., on appeal, 21 N. Y. 221. The doc- 
trine established by this case has been followed in New 
York in North v. Sergeant, 33 Barb. 350; Fellows v. 
Commissioners of Oneida, 36id. 655; and Bell v. Day, 
32 N. Y. 165; and by the Court of Errors and Appeals 
ofthis State in Muir v. Newark Savings Institution, 
16 N. J. Eq. 537. This doctrine was not adopted by 
the Court of Appeals of New York without a struggle, 
and since its adoption it seems to have been conceded 
that its soundness could not be defended, but it was 
adhered toin Adm’rs of Early. Day, simply on the 
ground that it was better that the law on sucha sub- 
ject should be considered settled than that it should 
be settled exactly in conformity to correct principles. 
In the case last mentioned a majority of the judges 
who heard it were convinced that the doctrine was 
unsound, but two of them — Chief Judge Davis and 
Judge John K. Porter — nevertheless voted to adhere 
toit on the ground of stare decisis, and it was thus 
maintained. But the law, so far as this court is con- 
cerned, must be considered settled. Bonus v. Trefz. 
Opinion by Van Fleet, V. C. 


[Decided Oct., 1885.] 


—_¢—__— 


INDIANA SUPREME COURT ABSTRACT. 

EMINENT DOMAIN—PUBLIC USE.—The law seems to 
be well settled that lands once taken for a public use 
cannot, under general laws, without an express act of 
the Legislature for that purpose, be appropriated in 
proceedings in invitum to a different public use. The 
Legislature, as the supreme and sovereign power of 
the State, may doubtless interfere with property held 
by a corporation for one purpose and apply it to an- 
other; but the legislative intention so todo must be 
stated in clear and express terms, or must appear 
from necessary implication. Imre Buffalo, 64 N. Y. 
47; Inve B. & A. R. Co., 53 id. 574; Prospect Park, 
etc., R. Co. v. Williamson, 91 id. 552. A legislative in- 
tent to subject lands devoted toa public use, already 
in exercise, to one which might thereafter arise, will 
not be implied from a grant of power made in general 
terms, as in our drainage laws, without special refer- 





ence to an existing necessity for the subsequent use, 
where, as in this case, it appears that both uses cannot 
stand together, and the latter, if exercised, must 
greatly endanger, if it does not destroy, the exercise 
of the former use. Mills Em. Dom., § 45 et seq., and 
authorities cited; Hickok v. Hine, 23 Ohio St. 523; 
Crossley v. O’Brien, 24 Ind. 325; Pierce R. R. 156; 1 
Redf. Rys. 244, and note. Baltimore, etc., R. Co. v. 
North. Opinion by Howk, J. hs 

[Decided Nov. 4, 1885.] 


HABEAS CORPUS — VALIDITY OF JUDGMENT — COL- 
LATERAL ATTACK.—In section 1119, Rev. Stat. 1881, it 
is provided as follows: ‘‘No court or judge shall in- 
quire into the legality of any judgment or process 
whereby the party is in his custody, or discharge him 
when the term of commitment has not expired, in 
either of the following cases: * * * Second. Upon 
any process issued on any final judgment of a court of 
competent jurisdiction. * * * ” We need not ar- 
gue for the purpose of showing that the Orange Cir- 
cuit Court was “‘a court of competent jurisdiction.” It 
had exclusive original jurisdiction of the crime 
charged against Lowery, and of his person upon that 
charge. The proceedings and judgment of the Orange 
CircuitCourt against Lowery after he had interposed his 
plea of guilty were not void therefore, but were merely 
erroneous. In Church Hab. Corp., § 372, it is said: 
“The writ of habeas corpus cannot be used as a writ of 
error. Mere error in the judgment or proceedings, 
under and by virtue of which a party is imprisoned, 
constitutes no ground for the issuance of the writ, and 
it is well settled by both the State and Federal courts 
that a judgment or sentence cannot be assailed on ha- 
beas corpus if it is merely erroneous, the court having 
given a wrong judgment when it had jurisdiction of 
the person and subject-matter. Thus, where one was 
convicted of assault with intent to kill, and was sen- 
tenced to confinement in the penitentiary at hard la- 
bor, when such an offense was not punishable by con- 
finement in the penitentiary, it was simply an error 
not relievable on habeas corpus, and the remedy was 
appeal.’’ Ex parte Siebold, 100 U. 8S. 371; People v. 
Liscomb, 60 N. Y. 559; Ea parte Bond, 30 Am. Rep. 
20. Inthis court it has been uniformly held that a 
judgment, however erroneous it may be, unless it be 
absolutely void, cannot be assailed in a collateral suit 
or proceeding by a party to such judgment. Reid v. 
Mitchell, 93 Ind. 469; Dowell v. Lahr, 97 id. 146; Rog- 
ers v. Beauchamp, 102 id. 33. In Ex parte Wat- 
kins, 3 Pet. 193, which wasapetition for the writ of 
habeas corpus, Chief Justice Marshall said: ‘An im- 
prisonment under a judgment cannot be unlawful un- 
less the judgment be an absolute nullity, and it is not 
a nullity if the court has general jurisdiction of the 
subject, although it should be erroneous.’’ The Or- 
ange Circuit Court had, as we have seen, jurisdiction 
of the subject-matter and of the person of Lowery 
when it rendered the judgment against him under 
which he is imprisoned. ‘That court erred, we think, 
when Lowery interposed his plea of guilty in not call- 
ing a jury to say, in their discretion, whether he 
should suffer the penalty of death or be imprisoned 
during life; but that error of the court did not render 
its judgment void. Therefore the judgment cannot be 
assailed collaterally on habeas corpus. State v. Mur- 
dock, 86 Ind. 124. Lowery v. Howard. Opinion by 
Howk, J. [See ante 411.] 

[Decided Oct. 30, 1885.] 

ASSAULT AND BATTERY—CIVIL ACTION FOR INJUR- 
IES — EXCESSIVE DAMAGES.— In an action for dam- 
ages caused by an indecent assault and battery, exem- 
plary damages cannot be recovered; but compensa- 
tory damages may be awarded for all such injury as is 
the direct result of defendant’s wrong, including 
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physical suffering, anguish of mind, shame and bu- 
miliation, and loss of honor or good name. Stewart 
v. Maddox, 63 Ind. 51; Cox v. Vanderkleed, 21 id. 154; 
Taber v. Hutson, 5 id. 322; Fisher v. Hamilton, 49 id. 
341; Lake Erie & W. Ry. Co. v. Fix, 58 id. 381; State 
v. Stevens, 2 N. E. Rep. 214. In a case like this, where 
these elements of damages are to be considered by the 
jury, the amount to be awarded must necessarily rest, 
to a large extent, in the discretion and sound judg- 
ment of the jury. Such a case is peculiarly one where 
this court should hesitate before overthrowing ver- 
dicts and judgments on the ground that the damages 
awarded are excessive. The general rule is that new 
trials will not be granted for excessive damages unless 
they are so clearly excessive as to indicate that the 
jury acted from prejudice, partiality, or corruption, 
or were mislead as to the measure of damages. Kel- 
sey v. Hay, 84 Ind. 189, and cases there cited; Lake 
Erie & W. Ry. Co. v. Fix, supra, and cases there cited ; 
Indiana Car Co. v. Parker, 100 Ind. 181, and cases there 
cited. Wolf v. Trinkle. Opinion by Zollars, J. 
[Decided Oct. 29, 1885.] 


EE 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


MASTER AND SERVANT—NEGLIGENCE.—The plaintiff 
seeks to recover for damages to his person, caused by 
his apron and jacket catching on a revolving shaft, 
while he was standing on a ladder and replacing a 
board upon a bell box, into which the shaft ran at 
right angles. The shaft was plainly visible, and seen 
by the plaintiff. Ifthe ladder had been placed on the 
opposite side of the box there would have been no 
damage. The plaintiff could have moved the ladder. 
But according to his testimony it was standing where 
he mounted it at the time when he was ordered by the 
* boss’ to go up and nail the board on, and the plain- 
tift, although he had worked in mills foralong time, 
and was acting within the scope of the duties which 
he had undertaken, did not know any better way to 
do the work than that which he took. The court be- 
low directed a verdict for the defendant. The plain- 
tiff excepts, aud contends that he was sent into a con- 
cealed danger without due warning or instruction. 
The exceptions must be overruled. The plaintiff does 
not pretend that he was ignorant of the danger of a 
revolving shaft, nor that the order to him carried any 
prohibition to put the ladder in such position as he 
might deem best, nor that there was any thing in the 
form of it to hurry him, or disturb his judgment, but 
simply that he had not sufficient intelligence — fer 
that is what it comes to— to see that he was less likely 
to come in contact with the shaft if he had the barrier 
of the bell box between him and it, or taking a worse 
place, to keep away from the danger, which he knew. 
As it is not suggested that he wasa man of manifest 
imbecility, we think that the foreman was entitled to 
assume that the plaintiff would protect himself by 
whatever precautions were necessary. Williams vy. 
Churchill, 137 Mass. 243; Leary v. Boston & Albany 
R. Co., 1 East. Rep. 423. Russell v. Tillotson. Opin- 
ion by Holmes, J. 

[Decided Oct. 24, 1885.] 


—__»___ 


IOWA SUPREME COURT ABSTRACT. 
SURETY — RIGHTS AS TO SECURITIES IN HANDS OF 
CREDITORS—ATTACHMENT—RELEASE OF LIEN—EFFECT 
ON SURETY.—A surety has the right to demand that 
the securities in the hands of the creditor be either ap- 
plied to the satisfaction of the debt, or that they be 








preserved for his indemnity in case he is compelled to 
pay it. Therelinquishment by the creditor, without 
the consent of the surety, of any hold which he hag 
actually acquired on the property of the principal debtor 
operates to discharge the surety to the extent of the 
value of the interest so relinquished. The release of real 
estate from the lien of a judgment or the discharge ofa 
levy whereby alien on property has been created, will 
have this effect. Chambers v. Cochran, 18 Iowa, 159; 
Sherraden v. Parker, 24 id. 28; Rogers v. School Trus- 
tees, 46 Ill. 431; Ferguson v. Turner, 7 Mo. 498; Kuhns 
v. Westmoreland Bank, 2 Watts, 136; Com. v. Miller, 
8Serg. & R. 452; Bank v. Reynolds, 13 Ohio 84. 
Where a motion is filed for judgment against surety 
on a bond, such surety can avail himself of all the de- 
fenses he could in answer toa petition on the bond, 
and if he fails to do so at that time he is barred of his 
rights thereto. Dewey v. Peck, 33 Lowa, 242; Doylev. 
Reilly, 18 id. 108; Savings Bank v. Stevens, 46 id. 429. 
Bedwell v. Gephart. Opinion by Reed, J. 

(Decided Sept. 26, 1885.] 


——___. 


WISCONSIN SUPREME COURT ABSTRACT. 





EMINENT DOMAIN — DAMAGES FOR LOCATION OF 
RAILROAD—ESTIMATE OF VALUE BASED ON FUTURE 
CONTINGENCIES.—Damages based upon the value of 
lands adjoining atract taken for right of way fora 
railroad, estimated upon the fact that the crossing of 
such lands by the railroad would prevent the excava- 
tion of a canal the full length of said tract, by which 
such lands could be filled up and made available for 
business (the same being then mostly under water), 
and that such canal could not be so excavated without 
connection with an extension of another canal pro- 
posed to be built by other parties, and depending upon 
many uncertain contingencies are too remote, and 
cannot be allowed. The learned counsel on both sides 
cite the same authorities to sustain their adverse and 
opposite positions as to the true ground of estimating 
damages in respect to future and expectant conditions 
of this kind. These authorities do not appear to be 
difficult to understand. In Snyder v. Railroad Co., 25 
Wis. 60, the controversy was as to the damages to the 
lands adjoining those actually taken, arising from the 
inconvenience and trouble of crossing the railroad, in 
going from one part of the land to another, with cat- 
tle and agricultural implements, and the danger to 
person and property, and exposure to fires, frighten- 
ing teams, etc. Such damages were liable to occur at 
any time from present conditions, and were said in 
that case not to be remote and speculative. In Wash- 
burn v. Railroad Co., 59 Wis. 379, the damages were 
allowed to be estimated from the present adaptability 
of the lands to uses to which they might be put in the 
future, as that they might be platted into city lots. 
The rule in Boom vy. Patterson, 98 U. S. 410, is that the 
jury might estimate the value of the land “for the 
most advantageous use to which it may be applied.” 
This rule limits the estimate to present and certain 
adaptability, independent of future contingencies and 
conditions uncertain and speculative. These cases are 
especially relied upon to sanction the grounds of the 
estimate in this case, which were the building of a 
canal on the south side of this tract by other persons 
or by the public authorities, some time inthe remote 
future, which may or may not be done, and _ the feasi- 
bility of excavating through the tract a canal in con- 
nection with such expected canal for the purpose of 
filling it up and making it available for business pur- 
poses, which would be prevented or obstructed by 


the railroad. The cases are very wide apart. 
In Watson v. Railway Co., 57 Wis. 332, in 
commenting on the charge of the court and 
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instructions asked, Mr. Justice Taylor uses the 
following language, specially applicable to the above 
testimony: ‘The evidence of the probabilities of any 
part of the lands taken being more valuable for the 
use relied upon by the appellants were so remote, and 
depended so much upon matters resting in the volition 
of persons over whom the appellants had no control, 
we think the court did its entire duty when it per- 
mitted the appellants to present their theory of the 
evidence and argue it by counsel to the jury without 
making it a matter of special comment in his charge.’’ 
The following charge was specially approved: ‘‘ What 
was the fair market value of the land at that time for 
any purpose for which it might be reasonably used in 
the immediate future? Not what would lots sell for 
in the distant future if a street were opened and lots 
offered for sale,’’ etc. This same limitation of the 
conditions of the land is madein many earlier cases 
inthis court. In Welch v. Ry. Co., 27 Wis. 108, Chief 
Justice Dixon said in his opinion: ‘‘And while specu- 
lative damages cannot be allowed, yet actual damages, 
its value to the owner, his use being considered, must 
always be. And in such case it will not do to say if 
the land was separately owned, or separately used or 
intended for some other purpose or belong 
to some one else, and therefore no more can 
be recovered. The actual use and intention of the 
proprietor, together with all surrounding circumstan- 
ces must be cousidered.’’ See also Driver v. Railroad 
Co., 32. Wis. 569; Pinkham y. Chelmsford, 109 Mass. 
225; Fairbanks v. Fitchburg, 110 id. 224; Powers v. 
Ry. Co., 33 Ohio St. 429. But it is needless to cite 
other authorities, as all seem to agree that such dam- 
ages are too remote and speculative to be estimated in 
such acase. The learned counsel of the respondent 
contends that asthe jury were allowed to view the 
premises their estimate cannot be reviewed. The 
view of the premises by the jury is for the purpose of 
assisting them in weighing and applying the evidence, 
and notwithstanding their view their estimate must 
be supported by the evidence in the case. Neilson v. 
Ry. Co., 58 Wis. 523; Washburn v. R. Co., supra. It is 
clear that the damages to the land contiguous to that 
actually taken by reason of the railway were esti- 
mated by the witnesses at $4,000, in view of such un- 
certain contingencies as were not proper to be con- 
sidered for such purpose, and that the verdict and 
judgment to that extent rested upon such improper 
evidence, and are therefore erroneous. It is assigned 
as error by the appellant to have asked the witness 
Dohlman, who was one of the commissioners, what 
was the amount of the award. That would have been 
error if the witness had been so asked merely to affect 
his own estimate of the damages, for the award has 
nothing to do with the case on trial, and the appeal 
opened the whole case for new evidence. Wooster v. 
R. Co., 57 Wis. 3i1. But the witness had given an 
opinion adverse to the award, and he was being cross- 
examined, and it might have been proper to call his 
attention to his award for the purpose of affecting the 
weight of his testimony if he had joined in the award. 
In that view we could scarcely say that it was im- 
proper and erroneous. But ashe had not joined in the 
award the question was improper. Munkwitz v. Chi- 
cayo, etc., R. Co. Opinion by Orton, J. 

[Decided Nov. 3, 1885.] 


—— + - -- 


CALIFORNIA SUPREME COURT AB- 
STRACT. 


WILL—PROBATE OF DEED AND LETTER AS.—Deced- 
ent executed a deed of gift to his’ sister, but did not 
deliver the same. He then wrote to his sister telling 
her of the fact of the execution, and inclosing a copy 





of the deed in his own handwriting. In the letter he 
said: ‘* Weall know life is uncertain, and we don’t 
know the moment we may be called away. I there- 
fore want you to know you are provided for under 
any circumstances. My intention is to provide for 
you while I live, and if it should please God to call 
me away, you will have your own property to depend 
on, sufficient to make you independent while you 
live.” The letter and copy of the deed were offered 
together for probate as the will of decedent. Held, 
that they constitute a good olographic will when taken 
together, being wholly written by the testator, and 
dated and signed by him, and the words above show- 
ing the animus testandi; but that when taken separ- 
ately, neither is sufficient as a will, nor is the original 
deed, which was neither written by the testator nor 
dated nor delivered admissible as such. Matter of 
Skerrett. Opinion by Myrick, J. 

[Decided Oct. 9, 1885.] 


NEGLIGENCE—CIRCUMSTANTIAL EVIDENCE — PROV- 
INCE OF JURY—VERDICT.—In an action to recover 
damages for negligence, when the evidence thereof is 
circumstantial, it is the province of the jury to deter- 
mine the facts and proper inferences from them es- 
tablishing the negligence. The verdict of the jury on 
such evidence should not be set aside unless when in 
the judgment of reasonable men no such deduction as 
that expressed in the verdict could be properly drawn 
from the facts in evidence. This is an action brought 
to recover damages fora loss by fire caused by the 
negligence of defendants. It is argued that the evi- 
dence is insufficient to sustain the verdict, which was 
in plaintiff's favor. The testimony was of that char- 
acter which must have been submitted to the jury. 
The testimony given in this case to prove negligence 
was circumstantial, and it was the province of the 
jury to determine the facts and all proper inferences 
from them, establishing the negligence alleged. Shaf- 
ter v. Evans, 53 Cal. 32; Chidester v. Consol. Ditch 
Co., 59 id. 201; N. FE. Glass Co. v. Lovell, 7 Cush. 821. 
The above rule we consider settled law in this State. 
The verdict of the jury on such evidence should not 
be set aside unless when inthe judgment of reason- 
able men no such deduction as that expressed in the 
verdict could be properly drawn from the facts in 
evidence. The rule isso settled with us. See Chides- 
ter v. Consol. Ditch Co., supra; Fernandes v. Sacra- 
mento City R. Co., 52 Cal. 45; McKeever v. Market St. 
R. Co., 59 id. 300; Longenecker v. Penn. R. Co., 105 
Penn. St. 328; Beach Con. Neg., § 161, and cases there 
cited. MecDermotty. S. F. & N. P. R. Co. Opinion 
by Thornton, J. 

(Decided Nov. 21, 1885.] 
a ee 
MICHIGAN SUPREME COURT ABSTRACT. 

GUARANTY — CONTINUING GUARANTY—WHEN NOT. 
—A guaranty reciting that A. is about to pur- 
chase on credit sewer-pipe of B., and that C. guaran- 
tied the payment of all goods purchased by A., or that 
he might thereafter purchase, held, not a continuing 
guaranty. The important question in the case is 
raised by the defendants’ fourth assignment of error, 
and wherein the learned Circuit judge gave his con- 
struction of the contract between the parties. Upon 
this subject he charged the jury as follows: ‘‘ Now I 
give you, gentlemen, as the legal construction of this 
instrument, that this was a continuing obligation of 
these parties to be responsible to this company not 
exceeding $3,000 for any indebtedness that might ex- 
ist for sewer-pipe purchased on the credit of Ganser 
until it should be revoked, until their obligation 
should be revoked by some notice to the company 
that they would be no longer responsible.” We are 
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is not liable beyond the express terms of his contract. 
Dustin v. Hodgen, 47 Ill. 125; Omaha Nat. Bank v. 
First Nat. Bank, 59 id. 428. This guaranty belongs to 
the class known as commercial guaranties, which are 
frequently given without much care as to the language 
used, as they are usually written by business rather 
than legal men. Technical nicety should not there- 
fore be applied in their construction. A wide latitude 
should be allowed in their interpretation, and in dis- 
covering the intention of the parties. The rights of 
sureties are always favored in the law, and persons 
standing in that relation in this class of obligations 
will not be held unless an intention to bind themselves 
. is clearly manifested. Their intentions are alone to 
govern when once ascertained, and when there is diffi- 
culty in giving a satisfactory interpretation of the 
language used it is the duty of the court to allow 
every circumstance that can be legitimately brought 
to bear upon the question to be made use of in dis- 
covering the real purpose of the parties. The language 
used in the bond is not entirely free from doubt and 
uncertainty. A discussion of the authorities upon the 
point would aid but little in the solution of the ques- 
tions involved, they are so conflicting. Similar ques- 
tions, or the same perhaps under similar circumstan- 
ces, have been several times before the Supreme 
Court of this State. See Farmers’ & Mechanics’ Bank 
v. Kercheval, 2 Mich. 505; Gard v. Stevens, 12 id. 292; 
Jeudevine v. Rose, 36 id. 54; Crittenden v. Fiske, 46 
id. 70. And while no general rule can be adopted 
which will apply to every case, and the construction 
to be given in each must necessarily depend largely 
upon varying circumstances, still we think we may 
safely say that ‘‘such effect must be given to the in- 
strument as will best accord with the intention of the 
parties as manifested by its terms taken in connection 
with the subject-matter and the surrounding circum- 
stances. 2 Pars. Cont. 21, note; Boston Hat Manuf'g 
Co. v. Messinger, 2 Pick. 228; Dobbin v. Bradley, 17 
Wend. 424; Lombard v. Fiske, 24 Me. 64. Columbus 
Sewer-Pipe Co. v. Ganser and others. Opinion by 
Sherwood, J. 

[Decided Nov. 4, 1885.] 


—__ eo -—. 


FINANCIAL LAW. 

NEGOTIABLE INSTRUMENT—ALTERATION — ADDING 
ATTESTING WITNEsS.—The old rule of lawin England 
that any alteration, whether material or immaterial, 
and whether made by a party interested in the con- 
tract, or by a stranger, rendered the contract void was 
long since abandoned; and the reasonable rule has 
now become firmly established that an alteration of a 
contract which will render it void must be made by a 
party thereto, vr with his knowledge or consent; and 
further, the alteration must be material; that is, the 
alteration must in some way change the legal effect 
thereof as between the parties thereto. The insertion 
or addition of words in or to a contract, or the erasing 
of words therefrom, which do not change the legal 
effect thereof in any respect, does not render the con- 
tract void, and is an immaterial alteration. Williams 
v. Starr, 5 Wis, 534; Schwalm v. McIntyre, 17 id. 232; 
Matteson v. Ellsworth, 33 id. 488; North v. Henne- 
berry, 44 id. 306, 319, 320; Krouskop v. Shontz, 51 id. 
204-206; Palmer v. Largent, 5 Neb. 223; Al- 
dous v. Cornwall, 9 Best & S. 607; Mar- 
son v. Petit, 1 Camp. 82; Trapp v. Spearman, 3 Esp. 
57; Sanderson v. Symonds, 1 Brod. & B. 426; S. C., 4 
Moore, 42; Catton v. Simpson, 8 Adol. & E. 136; Gard- 
ner v. Walsh, 5 El. & Bl. 83; Truett v. Wainwright, 4 
Gilm. 411; 2 Pars. Cont. (6th. ed.) 718-720; Railway Co. 
v. Bacon, 15 Pick. 239; Langdon v. Paul, 20 Vt. 217; 





Huntington vy. Finch, 3 Ohio St. 445; Nichols v. John- 
son, 10 Conn. 192; Humphreys v. Crane, 5 Cal. 173. 
The affixing of the name of an _ attesting 
witness to a note does not change the liabil- 
ity of the maker thereof in any respect. The 
cases cited by the learned counsel for the appellant 
from Massachusetts and Maine sustaining the correct- 
ness of the instruction, viz., Brackett v. Mountfort, 12 
Me. 72; Thornton v. Appleton, 29 id. 298; Homer y. 
Wallis, 11 Mass. 310; and Smith v. Dunham, 8 Pick. 
246, were all cases where the name of an attesting wit- 
ness had been added toa promissory note. In these 
States, when a note is attested by a witness, it ex- 
tends the liability of the maker under the statute of 
limitations, and so in fact changes to some extent the 
nature of the contract and enlarges its obligation in 
the law. In this State there is no such law, and con- 
sequently no enlargement of the obligation of the con- 
tract by reason of the fact thatthe note appears to be 
witnessed. Case of Adams v. Frye, 3 Metc. 103,was an 
action upon a sealed bond. The case of Marshall vy. 
Gougler, 10 Serg. & R. 164, was an action on a sealed 
note. Sup. (Ct. Wis., Oct. 13, 1885. Fuller v. Green. 
Opinion by Taylor,J. (24 N. W. Rep. 907.) 
a 
COURT OF APPEALS DECISIONS. 








HE following decisions were handed down Tues- 
day, Dec. 8, 1885: 

Judgment reversed, new trial granted, costs to abide 
the event—Michael Cummins, respondent, v. City of 
Syracuse, appellant.—— Order of General Term re- 
versed, and judgment rendered on the report of the 
referee affirmed with costs—Giles Everson, respond- 


ent, v. City of Syracuse, appellant.—Judgment af - 
firmed with costs—John C. Spencer, appellant, v. John 
Merchant, respondent. —— Judgment reversed and 


new trial granted — People, respondent, v. August 
Plath, appellant. Appeal dismissed with costs— 
Henry W. Smith et al., appellants, v. T. E. Arnold 
et al., respondents (two cases); Edward J. Kelsey, re- 
spondent, v. James Sargent, appellant; Sallie G. 
Thorington and others, appellants, v. J. Vaughn Mer- 
rick and another, respondents. Appeal dismissed 
with costs, on,the ground it involves only questions of 
fact—In re John Swenarton, respondent, v. Walter H. 
Shupe, appellant—Order affirmed with costs—People, 
ex rel. Butchers’ Hide and Melting Association, appel- 
lants, v. Thomas B. Asten et al., commissioners of 
taxes, etc., respondents; Mary B. Lyon, ex’r, and 
others, appellants, v.Charles W. Hersey et al., respond- 
ents. ——People, ex rel. Eden Musee, etc., appellants, v. 
Joseph B. Carr, secretary of State, respondent; In re 
rebuilding bridge across the Shawangunk Kill, etc.; 
Board of Water Commissioners of Village of Ciinton, 
respondents, v. Theodore W. Dwight et al., appellants. 
—Order of General Term modified by striking out 
the condition specified in the notice of appeal, with 
costs—Edwin J. Chapin v. Walter J. Foster. Order 
affirmed without costs—People, ex rel. Leslie W. Rus- 
sell et al., v. Alfred C. Chapin, comptroller.——A ppeal 
dismissed on the argument, with costs—William Mar- 
tin, appellant, v. The Tribune Association, respond- 
ent.— Motion for substitution on the part of the re- 
spondent granted without costs—John W. Blauvelt, 
surv. ex’r, respondent, v. William B. Slocum, impl’d, 
appellant.——Motion to recall remittitur denied with- 
out costs—Margaret C. Wallace, ex’x, v. Robert H. 
Berdell et al.—Motion to dismiss appeal granted 
with costs—Hiram W. Lane, appellant, v. Josiah H. 
Wheeler et al., respondents. —— Motion for reargu- 
ment denied with $10 costs--Febraus R. Fraucke, et 
al., appellants, v. Kate L. Youmans, et al., respond- 
ents. 
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CURRENT TOPICS. 





MAJORITY of the New York City Bar Asso- 
ciation have decided that they would have 
none of Mr. Field’s Code. It certainly was fore- 
seen by Mr. Field that such would inevitably 
be the result, for the majority of that particular 
society have long evinced great hostility to Mr. 
Field’s measure. His friends and the friends of 
the measure did not therefore think his challenge 
to his enemies was expedient, but Mr. Field is a 
most courageous man, a born gladiator, invincible 
and formidable. Yet no man could have spoken 
with great beauty of style to a hostile jury, or toa 
judge whose semblance of fairness was politic 
rather than profound. Chilled by the atmosphere, 
or hurried into personal encounters, was the inevit- 
able alternative of an appearance in such an arena, 
and it is to be regretted that the attempt was ever 
made. Yet not because of the result, for the ver- 
dict of a majority of the City Bar Association had 
long been known. ‘The friends of codification 
must now rely on the good sense of the plain peo 
ple of this State, and on the undeniable fact that 
legal reforms have in all historic instances been 
promoted by statesmen, and not by the lawyer 
class, indeed in the teeth of the brightest and most 
distinguished of them. But Mr. Field is a veteran 
legislator — he is great as a legislator —and long 
after his enemies have sought oblivion Mr. Field 
will rise like a Phenix from his ashes, and put 
them all to shame. Still, great as is Mr. Field, the 
cause which he advocates is greater, above all in- 
dividuals, above all lawyers. The question is peren- 
nial: Shall the people of this State have a simple, 
concise and useful code of their law? And we 
shall see that they will answer yes, the factionists 
of the City Bar Association to the contrary not- 
withstanding. 


It seems to us that the action of the Bar Associa- 
tion was procured by a species of sharp practice. 
The facts are stated as follows to the Jail and 
Express, by Mr. Raphael J. Moses, Jr.: ‘‘ A special 
notice was sent to each member of the association 
that the questions to be discussed last night were: 
First, whether the law ought to be codified as far 
as possible. Second, whether it was possible to 
codify the law on three special branches stated in 
the resolution — real property, contracts and _ bills 
of exchange. I was in favor of both of these reso- 
lutions, and went to the meeting to advocate these 
views. Instead of the resolution we were invited 


to discuss being presented, another, and to my 
mind intensely different question, the advisability 
of adopting Mr. Field’s Civil Code, was presented, 
without notice to those in favor of its adoption, 
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and after five hours’ struggle by 29 members of 
the association against 184, to obtain a hearing on 
the motion we had been notified would be discussed 
that evening, and had come prepared to meet, the 
Bar Association refused to hear us at all on the 
motion we had been invited to discuss, and after 
refusing to grant even a week’s adjournment to en- 
able the advocates of the Field Code to produce 
the documents to refute the statements contained 
in the report, foreed a vote on the question of the 
adoption of that report, although it was claimed, 
and as far as I was able to remember the report, I 
believe rightly, that the principal authority against 
the Field Code relied on by the committee, Mr. 
Pomeroy, had been incorrectly reported, and his 
views misrepresented.” Mr. Moses further says: 
“Tam personally opposed to the adoption of the 
Field Code, because I believe the codification of 
the law ought to be intrusted to specialists in each 
branch, and one branch of the law passed on ata 
time. Iam also opposed to allowing Mr. Field or 
any one who has been for many years closely iden- 
tified with one side of a particular branch of the 
law to act as a codifier of that branch of the law. 
Had the question been, in my judgment, fairly 
noticed to the advocates of the Field Code, I would 
have voted with the majority; as it was, I voted 
with the minority, as I prefer defeat to victory, 
which to me seems to have been unfairly obtained.” 
Such tactics as these are discreditable to the grave 
and dignified leaders of the opposition; they can- 
not prevail in the long run, and simply go to con- 
firm our reiterated assertions that these men are 
opposed to all codification. Our New York corre- 
spondent gives a more particular account of the 
meeting. 

In the New York Times of December 8th Mr. 
Chauncey Depew is reported to have uttered some 
slighting remarks about lawyers’ and_ brokers’ com- 
binations by injunctions against corporations. If 
Mr. Depew so stated, we beg to remind him in be- 
half of the lawyers that the merger in any form ‘of 
competing and parallel railroads is contrary to the 
law and policy of this State. This is a wise, sound 
policy, and we hope that the attorney-general, at 
least, will not suffer any invasion of the public 
rights. Lawyers are not infallible, indeed about 
matters of legislation and political reforms they are 
in no country safe criterions. But Mr. Depew’s 
vocation has not been such as to entitle him to con- 
demn those lawyers who oppose corporate outrages 
and corporate shortcomings. 


The death of so distinguished a lawyer as Francis 
N. Bangs is a great loss to the bar of the city of 
New York. He was aman of immense /ortiter in 
ve, and possessed of a very active and penetrating 
intellect. His many admirable qualities were gen- 
erally appreciated. This permits us to express the 
hope that tributes of respect to deceased lawyers of 
distinction shall take another form than the pres- 
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ent. Formerly when the bar of the city of New 
York was few in numbers a bar meeting was inau- 
gurated by intimate, personal associates of the 
dead, and the testimonial to the deceased took the 
form fitted to the smaller social organization. A 
few eulogies were pronounced by those who knew 
the dead well, and there the matter ended, and ob- 
livion often ensued. In so great a city as New 
York at present few lawyers now know their dead 
brothers well, and the eulogies contained in the 
speeches usual on such occasions consist mainly in 
a rhetoric 
Oftentimes the speaker, rather than the dead, is 
the real subject of laudation—for certain minds 
are strongly attracted by pageants and public occa- 
sions. Thus we are painfully reminded of the in- 
stance of the local politician who, on hearing of 
Mr. Buchanan’s death, said ‘‘another great man 
dead; it may be my turn next.” Let us suggest 
that in the case of the death of Mr. Bangs the 
memorial to his professional usefulness take a more 
permanent form than a meeting, and that an artis- 
tic portrait for a public library, or a printed biog- 
raphy, detailing his great professional activity, and 
the judicial principles he helped to maintain, be 
made, so that it may be more enduring than the 
empty, and often painful generalities of those who 
love the occasion rather than the honored dead, 
Our New York correspondent gives an interesting 
account of the meeting. 


founded on de mortuis nil nisi bonum. 


The last act of the tragedy associated with the 
Wall street career of the great soldier, General 
Grant, seems coming to a close. Let us hope it 
may teach its useful lesson to youth and to age, 
and that a chapter of accidents may not bury ina 
ruin of public clamor and distrust those innocent 
of real crime. It has always seemed to us that if 
the business of the firm of Grant & Ward was, as 
is said, all the figment of Ward’s own brain, still 
those outside of the firm were perhaps justified 
in treating the business as a reality. Why im- 
pute blame or omission to one who was not willing 


to believe that so great a firm could err? Mayor 
Grace’s arrest of the editor of the New York 


World simply brings to us the reflection that Mr. 
Grace’s political career rather than his business 
vareer was defective. A great political party can- 
not be wrecked by one man with the aid of a brace 
of lawyers. The voters of America are not prole- 
taries to be tried here and there, and they know in 
the long run their true friends. As to the sharers 
in the imaginary profits of Grant & Ward it seems 
to us that the true way to get rid of this business, 
and a restitutio in integrum, is for the receiver of 
the Marine Bank to treat all the sharers in the 
profits of Grant & Ward as partners of the firm. 
This is a far easier way than imputing guilty 
knowledge in acase where confidential trust may 
have been legitimately reposed from unfortunate 
circumstances, 





NOTES OF CASES. 

N Lueas v. Bishop, Tennessee Supreme Court, 
September, 1885, 20 Rep. 702, it was held that 
the conveyance of a spring carries with it no ease- 
ment in the shade of a tree ten feet distant on other 
lands of the grantor. The court said: 
vation and grant are not of the use of the spring, 
but of the spring itself, and convey the land which 
the spring occupies. The grant includes what is 
reasonably necessary to the enjoyment of the thing 
granted and appurtenant thereto. 3 Wash. Real 
Prop. 336, 340 (3d ed.). A thing appendant or ap- 
purtenant is defined to be ‘a thing used with and 
related to, or dependent upon another thing more 
worthy, and agreeing in its nature and quality with 
the thing whereunto it is appendant or appurte- 
nant.’ It results therefore say the authorities, 
that land can never be appurtenant to other land, 
Id. 340. The 
grant being of the land containing the spring, 
which would no doubt include so much of the land 
as was essential to the enjoyment of the spring in 
the usual mode, would not extend to other land be- 
yond what was reasonably necessary to its use. A 
tree is, of course, a part of the land on which it 
grows, although the roots below and tlie branches 
above may extend beyond the boundary of the 
tract. If therefore the tree in controversy was not 
on the land covered by the grant of the spring it 
could not be claimed as appendant or appurtenant 
to the spring, or essential to its enjoyment. The 
proof does not show that the tree was inclosed by 
the fence which the plaintiff erected around the 
spring, nor does the plaintiff claim it as being on 
his land. The fair inference, on the contrary, is 
that the damage insisted upon was merely caused 
by the loss of the shade of the heavy top and over- 
hanging branches. And although the roots of the 
tree extended to the spring it is not shown that 
they were material to the walls of the spring. Nor 
if they were, is it seen how the fact would give the 
plaintiff any right to the tree any more than the 
existence of a rim of limestone at the spring would 
give a right to the limestone under the tree. That 
the shade of a tree may happen to extend to a 
spring cannot possibly be held to make the tree an 
appurtenant to the spring, even without the general 
rule already cited.” In Darrett v. Bell, 82 Mo. 110, 
it was held that the lease of a house and lot for 
hotel purposes would not carry as appurtenant a 
kettle situated on the lessor’s adjoining land not 
necessary, although convenient for the use of the 

hotel, and formerly used with it. 


‘* The reser- 


or pass with it as belonging to it. 


In Walter v. Emott, Ct. of App., July, 1885, 53 
L. T. Rep. (N. 8.) 487, the principal proprietor of 
the Times newspaper and his predecessors for nearly 
a century published three times a week, at the price 





' of 2d., a newspaper for many years under the title 


of the Evening Mail, and subsequently under the 
name of the Mail. The newspaper consisted of a 
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reprint of the more important parts of the 7%imes, 
and had some circulation in London, though its 
principal circulation was jp the provinces and colo- 
nies. The defendant commenced the publication 
in London of a daily morning newspaper under the 
name of the Morning Mail, at the price of one half- 
penny. Jield, that an interlocutory injunction 
should not issue. Cotton, L. J., said: ‘*‘ What we 
have to consider is, what is the principle upon 
which the court has to decide cases like this. As I 
understand it, it is this: It is not a question of 
property, but a question whether what has been 
done by the defendant is in reason calculated to in- 
duce persons to take his goods as the goods of the 
plaintiff, or in other words, to pass off his goods, 
of whatever class they may be, as the goods of the 
plaintiff. One must judge therefore whether in 
reason the use of this heading is so calculated. 
Now, I do not intend in any way to express an 
opinion that the plaintiff may not, at the hearing, 
make out his case; and if such an event happened 
as this, that the defendant, relying on his success, 
if it be a success, here and in the court below, were 
to alter the title of his paper to the J/ai/, I should, 
as at present advised, consider that he ought to be 
restrained from publishing his paper under that 
name. It is said that what the defendant has done 
is just the same as if he had published his paper 
under the title of the Mail. In my opinion there 
is a difference. When a similar newspaper is pub- 
lished with the exact name of a rival newspaper, 
that is calculated to represent, and does represent, 
unless there is some marked distinction between 
the two, that what the man who is starting the new 
paper is starting is, by the exact similarity of the 
name, that which belonged to somebody else be- 
fore. Although that may be rebutted when one 
comes to look at the two rival articles, yet prima 
facie, that is a representation made by the man who 
starts the new paper, or whatever it may be, 
that it is that of his rival, who has established a 
reputation for his article under that very name. 
When you speak of one man by the exact name of 
another, that is rather a representation that he is 
that other man, if that other man is a well-known 
character, unless you mark the distinction between 
the two by something put in to designate or show 
which is which. Of course, if people have the 
same Christian name and the same surname we 
must use the same name for both, but if one takes the 
exact name of the other, that under ordinary cir- 
cumstances is something like representing that one 
is the other. That is not quite the case we have to 
consider here. The name not being exactly the 
same, is the use of the title, the Morning Muil, cal- 
culated to mislead and pass off the goods of the 
defendant as the goods of the plaintiff? The ques- 
tion has been asked, supposing anybody dared to 
publish the Morning Times, would he not be 
stopped? As at present advised, I think he would, 
because it would be evident to me, as at present 
advised, that ‘Morning’ was put in in order to get 


the reputation of the Zimes newspaper by putting 





in an immaterial addition, because the Times is 
published in the morning. Here the defendant’s 
paper is published at an early hour in the morning, 
but the plaintill’s paper, although published before 
noon, and therefore in the morning in that sense, is 
in no sense what is called a morning paper, such 
papers being sent by early trains into the country. 
The Mail is published at eleven o’clock, and is a 
very useful paper, but not one that should be des- 
ignated as a morning paper; I certainly should not 
so refer to it. One must judge on the evidence and 
from the two papers, whether we can say that we 
ought now to stop the defendant on the ground 
that this is calculated to mislead and to get people 
to take his goods when they desire the plaintiff's, 
or to pass off his goods as the goods of the plaint- 
iff.” Lindley, J., said: ‘‘ We cannot shut our eyes 
to this, that an injunction against a newspaper 
means absolute ruin. One does not need to know 
much about newspaper property to know that very 
well. On the other hand, it is a serious thing to 
the proprietor of the Mail to have his property un- 
duly interfered with. Now is there any thing more 
which is really material? The only danger in a 
case like this, where the line of deviation is not 
very broad, is in applying the true principle. But 
upon this evidence I think we should be overstep- 
ping the line if we granted the injunction. It is 
suid in the evidence that the Morning Mail will be 
contracted into Mail. I dare say it will. The little 
boys who call it out, and whose breath is valuable 
to them, naturally get into the habit of using con- 
tractions, and I dare say the Morning Mail may be 
called the Mai/, and I think very likely it will, just 
as the Advertiser is called the ’Tiser. Ido not say 
itisathing to be altogether lost sight of. I do 
not go the whole length of saying that a man who 
adopts a name is not, to a certain degree, responsi- 
ble for those contractions which are inevitable in 
the course of nature, but it is not enough, to my 
mind, to justify us in stopping this publication, that 
the little boys may contract the name of it, and 
leave out the word ‘ Morning.’ It is also said that 
if we do not grant this injunction the proprietor 
of the Mail will be unable to alter his publication. 
Of course he may alter it as much as he likes. He 
may publish it daily, and reduce his price, and do 
any thing with it he likes, but what is meant is, 
that the competition will be keener if he does, and 
that he will not be able to do it with the same ad- 
vantage as he could if he excluded his rival. That 
is true enough, but is that a right of property in 
respect of which he is entitled to protection? I 
doubt that very much indeed.” Bowen, L. J., said: 
‘Has the defendant been guilty of conduct, the 
natural result of which would be —if that is the 
principle — to deceive people with that substantial 
and material effect? That is a question of fact in 
each case, and for that reason it seems to me that 
all other cases, although they are valuable for in- 
struction, and as teaching us the way in which we 
should apply our minds, are not valuable as authori- 
ties, but are to be read rather as the church reads 
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the Apocrypha, than as matters binding the con- 
science and the mind. The use of a similar name, 
for instance (I take exactly the same view as Cot- 
ton, L. J., does), is not, as matter of law, conclusive 
that there is an intention to deceive, or as a matter 
of law, that there should be such a deception as 
will cause an interference with or damage to the 
business of another, because one can conceive cases 
where the use of a similar name might be so 
hedged round by other circumstances as to destroy 
the natural effect of such an act. But I do think 
that in nine cases out of ten the use of a name 
would be evidence from which few minds could 
draw any inference except that damage would be 
done, and wonld be done by deceiving the cus- 
tomer or the public in respect of the two businesses. 
So similar type, similar appearance in the papers, 
every kind of circumstance which tends to confuse, 
is evidence from which the inference may be drawn 
that the acts will confuse. But you must take them 
all into consideration. I agree that proof of ac- 
tual mistake is not necessary, and actual mistake is 
not necessary. When you get it, it is very valua- 
ble of course, but its absence is net conclusive. 
You must come back in every case to the definition, 
and ask yourself the question, which to my mind 
seems the right question to be asked, and make up 
your mind whether, in the particular instance, that 
definition is fulfilled.” 


—_——_¢_—— 


“HIGH SEAS — CHESAPEAKE BAY NO PART OF 


— “CONFEDERATE CRUISER.” 





COURT OF COMMISSIONERS OF ALABAMA CLAIMS. 


STETSON V. UNITED STATES. 

Congress, by section 4 of the act of June 5, 1882, directed the 
Court of Commissioners of Alabama Claims, “to receive 
and examine the claims mentioned in section 5 of this act, 
and to enter judgment for the amount allowed therefor in 
two classes.” 

Section 5is as follows: ‘‘That the first class shall be for 
claims directly resulting from damage done on the high 
seas by Confederate cruisers during the late rebellion, in- 
cluding vessels and cargoes attacked on the high seas, 
although the loss or damage occurred within four miles of 
the shore, excluding claims which have been proved pur- 
suant to section eleven of said chapter four hundred and 
fifty-nine.” 

The ship Alleganean cleared from Baitimore, Md., for Lon- 
don, Eng., October 22, 1862. She continued her voyage 
the next day, and on the 28th of that month anchored in 
the lower part of Chesapeake bay, and more than four 
milesfrom any shore. While anchored there she was 
captured by some officers and men of the Confederate 
navy. The officers were acting under special orders of 
the secretary of the navy, and the men had been specially 
detailed from the James river squadron for the purpose of 
preying upon United States merchant vessels in the 
Chesapeake. They came overland from an armed and 
commissioned Confederate vessel, and procuring two or 
three small vessels, and which carried no armament, cap- 
tured and destroyed the Alleganean. 

Claimants contending that upon the facts they were entitled 
toa judgment of the first class, held. that Chesapeake 
bay being wholly within the territorial jurisdiction and 
authority of the Federal government, was no part of the 
“high seas" within the meaning of said section 5, and 
that claimants were not entitled to recover. 





Held, further, the vessels engaged in the capture, although 
manned by crews who were a part of the naval forces of 
the Confederacy, not being ‘‘in commission ”’ of or bear- 
ing letters of marque from*said government, no damage 
was done by “ Confederate cruisers ” within the meaning 
of the act. 

C LAIM to recover damages for destruction of a ves- 

/ sel. The opinion states the facts. 


Henry M. Baker, for claimants. 
John H. A. Creswell, for United States. 


Draper, J. The facts upon which a judgment to 
the amount of 369,554.80 is prayed for in this case are 
substantially as follows: 

The ship A/leganean duly registered at the port of 
New York, and being recently repaired and well 
equipped and entitled to the protection of the United 
States, cleared with a cargo fromthe port of Balti- 
more on the 22d of October, 1862, upon a voyage to 
London. Six days later, at about 10.30 o’clock in the 
evening, .being at anchor, through rough water, in 
Chesapeake bay, south of the mouth of the Rappahan- 
nock river and opposite Guinn’s Island, she was 
boarded by some eighteen officers and men of the 
Confederate navy, commanded by Lieutenants John 
Taylor Wood and S. Smith Lee. These leaders were 
commissioned officers in the Confederate navy, and in 
the uttack upon the Al/eganean they were acting under 
the special orders of the secretary of the navy of the 
Confederate States, and the men accompanying them 
had been specially detailed from the James river 
squadron for the purpose of preying upon United 
States merchant vessels in Chesapeake bay. They 
came overland to Chesapeake bay from the Patrick 
Henry, an armed and commissioned Confederate ves- 
sel, and securing two or three small vessels—the larg- 
est being of fifteen or twenty tous burden—had been 
cruising about two or three nights before the attack. 
The precise relationship which these vessels bore to 
the Confederate navy is left by the evidence in some 
doubt 

Lieutenant Wood says of the vessel in which he op- 
erated: “She was a boat fitted out for this purpose, 
and attached to the squadron as atender. She was 
about fifteen or twenty tons, armed as customary 
with this class of boats. * The tender which I 
commanded was one belonging to a regular commis- 
sioned ship of the Confederate States navy.”’ 

Lieutenant Lee says: ** We had two small boats that 
we obtained on the bay shore, with sails, and a sailing 
skiff, we captured from two Union men. No boats 
were brought from Richmond or from any Confed- 
erate cruiser.’’ 

There is no proof, and it was not contended upon 
the argument, that they were either “in commission ’ 
of, or that they bore letters of marque from, the Con- 
federate government, but there seems to be ample evi- 
dence that the crews were a part of the naval forces of 
that government, attached to duly commissioned, 
armed war vessels, and now only temporarily de- 
tached therefrom, and coming directly from such a 
vessel for this special service, under orders of their 
secretary of thenavy. These small boats seem to have 
carried no armament. Lieutenant Wood says * the 
vessels were armed as customary with this class of 
boats,’ and that “the men were armed and equipped 
as man-of-war’s men.’’ Lieutenant Lee says *‘ the ves- 
sels carried no guns, but the men were armed with 
cutlasses and pistols.” 

This force boarded the Alleganean, as stated, speed- 
ily reduced the crew of that vessel to subjection and 
the state of prisoners of war, and then burned the ship, 
totally destroying her, except that some few remnants 
were afterward picked up and disposed of, the pro- 
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ceeds of which the owners account for in making up 
their claim. 

The value of the A/leganean at the time of loss is 
placed by the marine experts on behalf of the Govern- 
ment at $52,591.03, and by the witnesses for the 
claimants at amounts varying from $60,000 to $75,000. 

The evidence seems to establish beyond question the 
fact that the vessel was more than four miles from 
any shore at the time of capture and destruction. 

The claimant's counsel, with his case as exhaustively 
prepared and as fully and ably argued as any which 
has been before this court, contends that these facts 
establish a right to a judgment, as of the first class, 
under the provisions of section 5 of the act of June 5, 
1882, being aclaim “directly resulting from damage 
done on the high seas by Confederate cruisers during 
the late rebellion, including vessels and cargoes at- 
tacked on the high seas, although the loss or damage 
occurred within four miles of the shore.’’ 

The learned counsel on behalf of the United States 
insists that the claimants ought not to recover — 

First. Because all the waters of the Chesapeake bay 
even such as are more than a marine league from 
shore, are territorial waters of the United States, and 
subject to the exclusive control and jurisdiction 
theresf, and that in consequence the <Alleganean was 
not attacked nor the damage done onthe “‘ high seas’ 
within the meaning of the term as used in the act un- 
der which judgment is claimed. 

Second. Because the persons who destroyed the ship 
and the vessels employed by them did not constitute a 
**Confederate cruiser’? within the meaning of that 
term as used in the statute. 

The term * high seas,”’ as used by legislative bodies, 
the courts and text-writers, has been construed to ex. 
press a widely different meaning. As used to define 
the jurisdiction of admiralty courts it is held to mean 
the waters of the ocean exterior to low-water mark. 
As used in interuationallaw, to fix the limits of the 
open ocean, upon which all peoples possess common 
rights, the ‘‘ great highway of nations,’’ it has been 
heid to mean only so much of the ocean as is exterior 
to a line running parallel with the shore and some dis- 
tance therefrom, commonly such distance as can be 
defended by artillery upon the shore, and therefore a 
cannon-shot or a marine league (three nautical or four 
statute miles). This court, after very able argument 
by learned counsel, and after much deliberation has 
held that the term was used in the act of June 5, 1882, 
in the same sense in which it is employed by the in- 
ternational law writers. Rich v. United States. 

From this it necessarily follows that such portions 
of the waters of Chesapeake bay as are within four 
miles of either shore form no part of the high seas. 
But much of the bay is more than four miles from 
shore, and is accessible from the ocean without com- 
ing within that distance of the land. The distance 
between Cape Henry and Cape Charles, at the en- 
trance of the bay, is said to be twelve miles, and it is 
stated that lines starting from points between the 
capes, four miles from each, and running up the bay 
that distance from either shore, would not intercept 
each other within 125 miles from the starting points. 
The evidence shows that the Alleganean was anchored 
between such lines at the time of destruction. Was 
she upon the high seas as the court defines the statu- 
tory term? 

By common agreement all the authorities assert that 
there are arms or inlets of the ocean which are within 
territorial jurisdiction, and are not high seas. Sir R. 
Phillimore (1 Int. Law, § 200, says: 

“Besides the rights of property and jurisdiction 


within the limit of cannon-shot from the shore, there 
are certain portions of the sea which, though they ex- 








ceed this verge, may under special circumstances be 
prescribed for. Maritime territorial rights extend, as 
a general rule, over arms of the sea, bays, gulfs, estu- 
aries which are inciosed, but not entirely surrounded, 
by lands belonging to one and the same State. * * 

* Thus Great Britain has immemorially claimed 
and exercised exclusive property and jurisdiction over 
the bays or portions of the sea cut off by lines drawn 
from one promontory to another, and called the 
King’s Chambers.”’ 

Grotius (bk. 11, ch. 3, §$ 7, 8) and Vattel (vol. 1, bk. 
1, ch. 23, § 291) assert substantially the same doctrine, 
and the later writers follow them. Wheat. Int. Law 
(Dana's 8th ed., p. 255) says: 

‘The maritime territory of every State extends to 
the ports, harbors, bays, mouths of rivers, and adja- 
cent parts of the sea, inclosed by headlands, belong- 
ing to the same State. The usage of nations superadds 
to this extent of territorial jurisdiction a distance ofa 
marine league, or asfarasa cannon shot will reach 
from the shore, along the coasts of the State. Within 
these limits its right of property and territorial juris- 
diction are absolute, and exclude those of every other 
nation.”’ 

Chancellor Kent avows the general doctrine and 
makes very much broader claims in reference to the 
jurisdiction of the United States over adjacent waters, 
and says (Com., vol. 1, pp. 29, 30): 

* Considering the great line of the American coasts 
we have a right to claim for fiscal and defensive regu- 
lations a liberal extension of maritime jurisdiction; 
and it would not be unreasonable, as I apprehend, to 
assume for domestic purposes counected with our 
safety and welfare the control of waters on our coasts, 
though included within lands stretching from quite 
distant headlands, as for instance from Cape Ann to 
Cape Cod, and from Nantucket to Montauk Point, 
and from that point to the capes of the Delaware, 
and from the South Cape of Floridawto the Missis- 
sippi.”’ 

Dr. Wolsey (Int. Law, § 60) upholds the general doc- 
trine, but thinks the claims of Chancellor Kent are 
too broad, aud rather “‘out of character for a nation 
that has ever asserted the freedom of doubtful waters, 
as well as contrary to the spirit of more recent 
times.” 

Dr. Wharton (Int. Law, $192) finishes the subject 
with the conclusion: ‘‘That it would seem more 
proper to adopt the test of cannon-shot, * * * 
which would, in case of waters whose headlands belong 
tothe same sovereign, exclude all bays more than 
eighteen miles in diameter, assuming the range of can- 
non-shot to be nine miles. But this should be made 
to yieldto usage. Ifa particular nation has exercised 
dominion over a bay, and this has been acquiesced in 
by other nations, then the bay is to be regarded as 
belonging to such nation.” 

We are quite certain that none of the American 
courts have passed upon this subject, aluhough decis- 
ions holding that specified waters are within or with- 
out the jurisdiction of the admiralty courts are nu- 
merous. The question has however been before the 
English courts upon two occasions at least. 

Reg. v. Cunningham, Bell Crown Cas. 72, was the 
case ofacrime committed upon an American vessel 
lying in the british channel, about three-quarters of a 
mile off the shores of the county of Glamorgan, in 
Wales, but below or exterior to low-water mark, and 
perhaps ten miles from the shores of the county of 
Somerset, in England. The prisoners were indicted 
and tried in Glamorgan. The question was whether 
the crime was committed within the county of Glam- 
organ or upon the high seas. It was held that it was 
within the county. This crime was committed, it is 
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true, within the marine league from shore, but the 
court did not rest its conclusion upon that ground. 
Lord Chief Justice Cockburn, delivering the opinion 
of the court, said: 

* Looking at the local situation of this sea, it must 
be taken to belong to the counties, respectively, by 
the shores of which itisbounded. * * * Thewhole 
of this inland sea, between the counties of Somerset 
and Glamorgan, is to be considered as within the 
counties by the shores of which its several parts are 
respectively bounded.”’ 

Bat perhaps the most thoroughly considered and 
important case is that of Direct U.S. Cable Co. v. An- 
glo-American Tel. Co. in the House of Lords. 2 App. 
Cas. 349. It came up on an appeal from the Supreme 
Court of Newfoundland against an order confirming 
an injunction preventing the Direct Cable Company 
from landing thoir wire upon the soil of Newfound- 
land, on the ground that it would be an infringement 
of the rights of the Anglo-American Company. The 
cable, as a matter of fact, was buoyed in Conception 
bay, more that a marine league from shore, and it no- 
where came within that distance from the shore, pur- 
posely to avoid coming within territorial jurisdiction. 
But it was asserted that the whole of Conception bay 
was within the territory and jurisdiction of New- 
foundland. The Supreme Court of the Province sv 
held, and the determination was upheld by the House 
of Lords in a somewhat elaborate opinion. 

This opinion states that Conception bay is a body of 
water having an average width of fifteen miles, a dis- 
tauce of forty miles from the head to one of the capes 
at the entrance and fifty miles to the other, and a dis- 
tance of twenty miles between the headlands. Com- 
ing to the question, the lords say (p. 419): 

“We find a universal agreement that harbors, es- 
tuaries and bays, land-locked, belong to the territory 
of the nation which possesses the shores round them, 
but no agreement as to what is the rule to determine 
what is ‘bay’ for this purpose. It seems generally 
agreed that where the configuration and dimensions 
of the bay are such as to show that the nation occupy- 
ing the adjoining coasts also occupies the bay, it is a 
part of the territory; and with this idea most of the 
writers on the subject refer to defensibility from the 
shore as the test of occupation; some suggesting 
therefore a width of cannon-shot from shore to shore; 
some a cannon-shot from each shore; some an arbi- 
trary distance of ten miles. All of these are rules 
which, if adopted, would exclude Conception bay 
from the territory of Newfoundland, but also would 
have excluded from the territory of Great Britain 
that part of the British channel which in Reg. v. Cun- 
ningham was held to be in the county of Glamorgan. 

“*It does not appear to their lordships that jurists 
and text writers are agreed what are the rules as to 
dimensions and configuration, which apart from other 
considerations, would lead to the conclusion that a 
bay is or is not a part of the territory of the State pos- 
sessing the adjoining coasts, and it has never, that they 
can find, been made the ground of any judicial deter- 
mination. If it were necessary in this case to lay 
down arule, the difficulty of the task would not deter 
their lordships from attempting to fulfill it. But in 
their opinion it is not necessary. It seems to them 
that in point of fact the British government has for a 
long time exercised dominion over this bay, and that 
their claim has been acquiesced in by other nations. 

* * * This would be very strong tn the tribunals 
of any country to show that by prescription this bay 
is a part of the exclusive territory of Great Britain. 
In a British tribunal it is decisive.’’ 

We must now examine the local circumstance touch- 
ing the status of Chesapeake bay, and then determine 
whether those waters should be held to be the open 





ocean or jurisdictional waters of the United States in 
the light of these authorities. 

The headlands are about twelve miles apart, and the 
bay is probably nowhere more than twenty miles in 
width. The length may be 200 miles. ‘To call it a bay 
is almost amisnomer. It is more a mighty river than 
an arm orinlet of the ocean. It is entirely encom- 
passed about by our own territory, and all of its nu- 
merous branches and feeders have their rise and their 
progress wholly in and through our own soil. It can- 
not become an international commercial highway ; it 
is not and cannot be made a roadway from one nation 
to another. 

The second charter of King James I to the Virginia 
Company in the year 1609 granted: ‘All those lands, 
countries and territories situate, lying and being in 
that part of America called Virginia, from the point 
of land called Cape or Point Comfort, all along 
the sea-coast to the northward two hundred miles, 
and all along the sea coast to the southward 200 miles, 
and all that space and circuit of land lying from the 
sea-coast of the precinct aforesaid up into the land 
throughout from sea to sea, west and north-west, to- 
gether with all the soils, grounds, havens, ports, * * * 
rivers, waters, fishings,’’ etc. 

This language would seem to place Chesapeake bay 
within the boundary lines of Virginia. A line running 
north (as near as may be) from Point Comfort along 
the sea-coast crosses the mouth of the bay from Cape 
Henry to Cape Charles. 

By the King James charter to Lord Baltimore in , 
1632, erecting the territory of Maryland, the southern 
boundary line is made to cruss Chesapeake bay from 
Smith’s Point, at the mouth of the Potomac river, to 
Watkius’ Point, on the eastern shore, which appar- 
ently places a portion of this bay within the territory 
of Maryland. Had this not been intended, the bound- 
ary would presumably have followed the shore line 
around the bay. 

It isa part of the common history of the country 
that the States of Virginia and Maryland have from 
their earliest territorial existence claimed jurisdiction 
over these waters, and it is of general knowledge that 
they still continue so to do. 

The legislation of Congress has assumed Chesapeake 
bay to be within the territorial limits of the United 
States. The acts of July 31, 1789, ch. 5; August 4, 
1790, ch. 35; and March 2, 1799. ch. 128, $ 11, establish- 
ing revenue districts, provided that “the authority of 
the officers of the distriet (Norfolk to Portsmouth) 
shall extend over all the waters, shores, bays, harbors, 
and inlets comprehended within a line drawn from 
Cape Henry to the mouth of James river.’”? By sec- 
tion 549, Rev. Stat. U. S., the eastern judicial district 
for Virginia embraces the “‘ residue of the State” not 
included in the western district. The boundaries of 
the State include all of Chesapeake bay south of aline 
running from Smith’s Point to Watkins’ Point, and 
hence the eastern district must embrace so much of 
the bay. 

The position taken by this government and by Eng- 
land and France in the matter of the British brig 
Grange, captured in Delaware bay in 1795 by the 
French steamer l’ Embuscade (1 Am. State Papers, 147, 
149), has, it seems to us, an important bearing upon 
the question under discussion. The brig was seized 
and the crew made prisoners, the two foreign govern- 
ments being at war. The British government must 
have demanded that the United States compel France 
to release the captured vessel on the ground that the 
seizure was unlawfulas having been made in our ter- 
ritorial and neutral waters. The State papers do not 
show this demand, but itis not material. The opin- 
ion of the attorney-general was asked,and was given 
somewhat elaborately by Mr. Randolph. 1 Op. 
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Att’ys-Gen’l, 32. It quotes the text-writers, and con- 
cludes that the whole of Delaware bay is within the ter- 
ritorial jurisdiction of the United States, regardless of 
the marine league or cannon-shot limit from the shore. 
The learned attorney-general says: ‘In like manner 
is excluded every consideration of how far the spot of 
seizure was capable of being defended by the United 
States; for although it will not be conceded that this 
could not be done, yet will it rather appear that the 
mutual rights of the States of New Jersey and Dela- 
ware up to the middle of the river supersede the ne- 
cessity of such an investigation. No. The corner- 
stone of our claim is that the United States are propri- 
etors of the lands on both sides of the Delaware from 
its head to its entrance into the sea.”’ 

Acting upon the opinion of the attorney-general, 
the secretary of State, Mr. Jefferson, demanded that 
France should make restitution of the Grange, and set 
the prisoners taken upon her at liberty, which demand 
was promptly and cheerfully complied with by the 
French government. 

If it be said that the mere claims of a nation to ju- 
risdiction over adjacent waters are to be accepted 
with some degree of hesitation, then the action in ref- 
erence to the Grange is of much weight, for there the 
claim made by the United States was promptly acqui- 
esced in by two great foreign powers, when passions 
were excited, and when such acquiescence was greatly 
against the immediate interest of one of the combat- 
ants, as well as against the general interest of both. 

It will hardly be said that Delaware bay is any the 
less an inland sea than Chesapeake bay. Its configu- 
ration is not such as to make it so, and the distance 
from Cape May to Cape Henlopen is apparently as 
yreat as that between Cape Henry and Cape Charles. 

Reflection upon the subject has caused the court to 
consider this question of very considerable national 
importance. Contingencies might arise which would 
make it of very grave import. The “high sea” be- 
longs to all alike. It is the great highway of nations. 
One cannot lawfully do anything upon it which any 
other has not the right to do. One cannot exercise 
sovereignty over it. Canan American court concede 
so much as to Chesapeake bay? Other nations, by 
common consent of all, have well-recognized peace- 
able rights even in our territorial waters. Ought we 
to admit that they have any rights hostile to the 
United States, or can we permit belligerent operations 
between foreign nations within the shores of this bay ? 
What injustice can be done to any other nation by the 
United States exercising sovereign control over these 
waters? What annoyance and what injury may not 
come tothe United States through a failure to do so? 

Considering therefore the importance of the ques- 
tion, the configuration of Chesapeake bay, the fact 
that its headlands are well marked, and but twelve 
miles apart, that it and its tributaries are wholly 
within our own territory, that the boundary lines of 
adjacent States encompass it; that from the earliest his- 
tory of the country it has been claimed to be territorial 
waters, and that the claim has never been questioned; 
that it cannot become the pathway from one nation 
to another, and remembering the doctrines of the rec- 
ognized authorities upon international law, as well as 
the holdings of the English courts as to the British 
channel and Conception bay, and bearing in mind the 
matter of the brig Grange and the position taken by 
the government as to Delaware bay, we are forced to 
the conclusion that Chesapeake bay must be held to 
be wholly within the territorial jurisdiction and au- 
thority of the government of the United States, and 
no part of the “high seas’ within the meaning of the 


term as used in section 5 of the act of June 5, 1872. 
Having arrived at the foregoing conclusion, it is per- 
haps unnecessary to consider the second objection to 





a recovery raised by government counsel, viz., that the 
damage was not done by a ‘Confederate cruiser.”’ 
But as the claim is important, and as the action of 
the court is final, it is deemed best that our determin- 
ation of it should not rest solely upon our conclusions 
as to a single complicated law question, and the more 
so since we entertain very decided convictions that 
under previous decisions the second objection is an 
insuperable obstacle to recovery by the claimant. 

The meaning of the term ‘ Confederate cruiser ’’ 
was defined by this court in the case of the Roanoke 
(Warren v. United States), French, J., delivering the 
opinion in these words: ** We can reach no other con- 
clusion than that the phrase ‘Confederate cruiser,’ as 
found in the act of 1882, wasintended by Congress to 
include only armed vessels, public or private, fitted 
for hostile operations upon the high seas, and acting 
under the authority of the Confederate govern- 
ment.”’ 

In the case of the Lenow (Lindsey v. United States), 
Harlan, J., delivering the opinion of the conrt, said: 
‘In the opinion of the court the mere presence of 
armed men on board and in control of a vessel on the 
high seas is not sufficient to establish the character of 
the craft as a Confederate cruiser within the meaning 
of the statute. And if the vessel used in effecting this 
capture had been of such construction, or so armed 
and equipped as to be itself an implement of warfare, 
on the high seas, being under the control of an effect- 
ive force of armed men, it would still have been neccs- 
sary to prove by competent evidence that the expedi- 
tion was at the time acting under the authority of the 
Confederate government to bring it within the re- 
quirements of the statute.” 

Proceeding, the court said: ‘“‘ But if it had been con- 
clusively proved that said Duke (the commander of 
the Confederate force) was at the time of the capture 
of the Lenox an officer in the Confederate navy, that 
fact, and his presence in command of a ship on the 
high seas, would not, in the opinion of the court, con- 
sidered in the light of all the decisions cited on the 
trial, raise the legal presumption that he was acting 
under the authority of the Confederate government, 
unless it were also shown that the ship was a public 
vessel in commission or its tender, belonging to the 
Confederate government. Even if found in command 
of a private vessel sailing under authority of a letter 
of marque, his authority would depend on the letter 
rather than his commission as a naval officer.” 

From these decisions, in order to constitute a ‘‘ Con- 
federate cruiser ’’ there must have been, first, an 
armed vessel, and second, the vessel must have been 
a commissioned vessel of the Confederate navy, or 
she must have carried letters of marque from the Con- 
federate government. Further than this, the fact that 
the crew were a part of the Confederate naval forces, 
and were acting under authority of the Confederate 
government, would not supply the absence of letters 
of marque. 

The vessels employed in the destruction of the Alle- 
ganean were not armed, they were not in commission, 


_and they had no letters of marque. The official and 


authorized character of the men could not do away 
with the necessity of authority running to the vessels 
themselves, nor could the fact that the men were 
armed supply the lack of armament upon the vessels 
in order to bring them up to the character of ‘ cruis- 
ers.”’ 

The learned counsel for the claimants, with much 
earnestness and ingenuity, undertakes to meet the 
difficulty upon the theory that the vessels employed 
were tenders to the Patrick Henry, a duly commis- 
sioned and armed vessel of the Confederate navy, and 
argues that a cruiser can send her boats and men off 
to a distance and commit depredations at arm’s 
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length, and that the damage in this case was in fact 
and effect done by the Patrick Henry herself. It is 
difficult to see how this view or the statement of 
Wood that the boats were tenders of the cruiser can 
be sustained in the face of his testimony that ‘I went 
at once to Matthews county, Virginia, near New Point 
Comfort, and there found a suitable boat, fitted her as 
a man-of-war launch "’ (p. 57, Record), and in the face 
of the testimony of Lee that ** We had twosmall boats 
that we obtained on the bay shore, with sails and a 
sailing skiff, we captured from two Union men. No 
boats were brought from Richmond or from any Con- 
federate cruiser.”” P. 20, Record. In the opinion of 
the court, the claim that these boats were tenders at- 
tached to the cruiser must fail, and with it the sug- 
gestion that the damage was done by the armed ves- 
sel through the instrumentality of boats attached to 
her. 

So far as being effective in this matter, the Henry 
might as well have been in the Arctic ocean as over in 
the James river. Any other body of men to the same 
number might have done the same work. The force 
making the capture in this case received no support 
or assistance from any armed or credentialed war ves- 
sel. The difficulty which, it seems to the court, places 
the case outside of the provisions of the statute, is 
that the damage was done by the men alone, and not 
by a vessel, when the act contemplates only damages 
wrought by an authorized vessel fitted for belligerent 
operations upon the high seas. 

The large amount of damages believed to have been 
suffered by the claimants, the conviction that the 
claim has much merit in it, the admirable manner in 
which it was presented, and the fact that the finding 
of the court is final, have combined to secure for this 
case much and most pains-taking consideration. After 
such consideration the conclusion is irresistible that 
however meritorious it may be in inself, it is not such 
a claim as Congress intended to make provision for in 
enacting the statutes under which we are proceed- 
ing. 

Judgment will be entered for the United States. 

All concur. 

—_ -— - > 





AGENCY—INSURANCE— NOTICE OF CANCELLA- 
TION. 
NEW YORK SUPREME COURT, GENERAL TERM. 
DECEMBER 7, 1885. 


Von WIEN v. ScotTisH UNION AND Nar. INs. Co. 


Notice of the cancellation of a policy of insurance was given 
to the agent of the insured, whose agency terminated on 
procuring the insurance. Held, not to be notice to the 
insured; and further that said notice not relating tothe 
insurance, the clause of the policy that the insurance 
broker “shall be deemed to be the agent of the insured in 
any transaction relating to the insurance”’ did not affect 
the question. 


gern from judgment entered on the verdict of 
a jury and from an order denying a motion for 
a new trial on the judge's minutes on the grounds set 
forth in section 999 of the Code of Civil Procedure. 
Action to recover upon apolicy of insurance for a 
loss sustained by fire. 


Benno Loewy, for appellant. 
Wetmore & Jenner, for respondent. 


Truax, J. Thetrial judge erred in allowing the 
defendant to prove that it had given notice of the 
cancellation of the policy to Rieger, or in other words 
it was errorto hold that Rieger was the plaintiff's 





agent to whom notice of the cancellation of the policy 
could be given. 

The evidence shows that Rieger was employed by 
the plaintiff to procure certain insurance and that he 
procured that insurance. His employment — his 
agency—then ended, and notice to him was not notice 
to plaintiff. 

The defendant claims that Spitzer was plaintiff's 
agent and that Rieger was Spitzer’s, and therefore 
plaintiff's agent. But there is no evidence that tends 
to show that Spitzer was plaintiff's agent for any other 
purpose than the purpose of procuring insurance. 

When the insurance was procured his agency 
ended. 

This view of the case is not affected by the clause of 
the policy, that the insurance broker ‘‘ shall be deemed 
to be theagent of the insured in any transaction re- 
lating to the insurance.”’ 

The giving notice of cancellation of the policy does 
not relate to the insurance; it relates to the cancella- 
tion of the contract of insurance and not to the mak- 
ing of such contract. An authority to makea con- 
tract for another does not carry with it by implica- 
tion, authority to cancel that contract. Hodge v. 
Security dns. Co., 33 Hun, 583; Stillwell v. Mut. Life 
Ins. Co., 72 N. ¥. 885; Van Valkenburg v. Lenox Fire 
Ins. Co., 51 id. 469; Grace v. American Cent. Ins. Co., 
109 U. S. 278. 

This rule works no hardship to the insurer. The 
right to cancel the contract of insurance still remains. 
It only requires that notice of cancellation shall be 
given to the insured, or to his agent to whom he has 
given an authority to receive such notice. 

The cases of Rohrback v. Germania Fire Js. Co., 62 
N. Y. 47, and Alexander v. Germania Fire ns. Co., 66 
id. 464, deal with matters before the issuing of the pol- 
icy (Whited v. Germania Fire Ins. Co., 76 N. Y. 419), 
and the Court of Appeals say in the case last cited that 
it has not yet extended the clauses of the policy quoted 
above beyond matters that occurred before the issuing 
of the policy (p. 419). I cannot find that it has ex- 
tended that clause any further sincethe decision of 
the Whited case. 

This remark is to be borne in mind while consider- 
ing the case of Standard Oil Co. v. Triumph Ins. Co., 
64 N. Y. 85 in which case the persons who procured 
the insurance were the plaintiff's agents, generally for 
placing and keeping upon plaintiff's property a large 
line of insurance (see p. 86), and they returned the 
policy for cancellation (87). The question of notice of 
cancellation to an agent was not in that case. 

The policy of insurance was delivered to the plain- 
tiff without requiring the payment of the prem- 
ium. 

This raises the presumption that a credit was in- 
tended and the policy is valid. Washoe Zool Co. v. 
Hibernia Ins. Co., 66 N. Y. 613; Angell v. Hartford 
Fire Ins. Co., 59 id. 171; Bowman v. Agricultural Jus. 
Co., id. 527. But the fact that credit wus given 
does not make it necessary for the defendant to offer 
to return a premium that it never had received. 

The judgment and order appealed from are reversed 
and a new trial is ordered, with costs to the appellant 
to abide the event. 

DAMAGES—ELEVATED RAILROAD IN NEW YORK 
—RIGHTS OF ABUTTING OWNERS. 
NEW YORK SUPERIOR COURT, DECEMBER 7, 1885, 


IRELAND V. METROPOLITAN ELEVATED Ry. Co. 

In an action by abutting owner against an elevated street 
railway company in the city of New York, to recover the 
total damage to the market value of the fee, the company 
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admitting the taking and its permanent character, an offer 
by the claimant on the trial of a proper conveyance is suf- 
ficient. 

In such an action the owner may recover interest on his total 
damage, but he may not recover for loss of rents in the 
place of interest. 

Jn estimating the damages the jury may take into account 
the noise and gas and cinders, and the diminution of light 
and air, and any other injurious effects of the running of 
trains. 

PPEAL by defendant from a judgment of $14,402.95 

entered against it upon the verdict of a jury, and 

from the order denying defendant’s motion upon the 
minutes for a new trial. 


Julien T. Davies and Edward S. Rapallo, for appel- 
lant. 





E. Ellery Anderson, for respondent. 


FREEDMAN, J. This action was brought to recover 
the total damage occasioned to the premises Nos. 67 
and 88 West Third street (also known as Amity street) 
and No. 2 South Fifth avenue (being the north-west- 
erly coruer of South Fifth avenue and Amity street) 
by the abridgment of the easement of light, air, and 
access appurtenant to said premises in consequence of 
the construction, maintenance and operation of de- 
fendant’s railway through West Third or Amity street 
and in front of said premises, 

The plaintiff proved title and possession of these 
three parcels of property in his father, John L. Ire- 
land; the death of his father in 1879; the devise of the 
three parcels to himself by his father’s will; and occu- 
pation by himself through his tenants since his fath- 
er’s death. He also proved an assignment from him- 
self, as executor of his father’s will to E. Ellery Ander- 
son, andan assigument from E. Ellery Anderson to 
himself, the plaintiff, of any claim which his father’s 
estate might have forthe said damages or any part 
thereof. The buildings on the premises are three- 
story brick dwellings, and they were built before the 
railroad was commenced or authorized. 

The construction of defendant’s railway was com- 
menced in April, 1876. It was completed in April, 1878, 
and has been operated since June, 1878. 

Amity street was opened under the act of 1813. 

In such a case an abutting owner as such, though he 
owns no part of the street, has an easement in the 
street to the extent of light and air, and free access to 
and egress from his premises, and any abridgment of 
such easement by the construction, maintenance or 
use ofan elevated railway in a manner inconsistent 
with the ordinary uses of a street, although pursuant 
to public consent, constitutes, if damage is occasioned 
thereby, a taking of private property within the mean- 
ing of the Constitution and entitles the owner to com- 
pensation. Story v. N. Y. Elevated R. Co., 90 N. Y. 
122; Taylor v. Metropolitan Elevated R. Co., 50 N. Y. 
Sup. Ct. 311. 

Such compensation may be ascertained and de- 
termined on application of the company in proceed- 
ings instituted for the condemnation of so much of the 
abutting owner’sinterestas has been takenor is to be 
taken. The proceedings finally result in a transfer of 
the title of the property condemned upon payment or 
deposit of the sum awarded therefor, and such trans- 
fer of title when completed is conclusive upou sub- 
sequent grantees of the abutting owner and all persons 
subsequently desiring any title or interest from or 
through him. 

Ifthe company neglects to commence such pro- 
ceedings, the abutting owner may elect how to pro- 
ceed. 

He may invoke the powers of acourt of equity, and 
have the construction or the operation of the railway 
enjoined from and after such lapse of time as under all 














the circumstances is found to be a reasonable one for 
the company to make compensation, and the compen- 
sation may be determined by the judgment, as in’ 
Henderson v. N. Y. C.& H.R. R. Co., 78 N. Y. 423, 
orleft by the judgment to be determined subsequently 
either by agreement or by proceedings of condemna- 
tion, as in Story v. N. Y. Elevated R. Co., 90 N. Y. 122; 
and Glover v. Manhattan Ry. Co., 51 N. Y. Sup- 
Ct. 1. 

It may also be deemed to have been well settled that 
so long as no compensation has been had for the per- 
manent injury, an abutting owner may bring succes- 
sive actions at law for the loss from time to time of 
rent caused by the abridgment of the easement, as in 
the case of a continuing nuisance. In these cases there 
is no transfer of title, and the payment of one judg- 
ment is no bar to a subsequent action for a different 
period. From this it follows that successive owners 
of the same premises, or even tenants under certain 
circumstances, may maintain actions for the injury to 
their respective interests. 

The right of an abutting owner to maintain an ac- 
tion at law to recover the total damage to his fee upon 
the theory that the injury is a permanent one, is not 
so firmly established, although such recoveries have 
taken place. The difficulty in sucha case arises from 
the following considerations, viz.: In the case of per- 
sonal property wrongfully taken, the true owner may 
elect not to pursue his property, but to hold the wrong 
doer for the full value thereof. In such a case the 
title becomes vested in the wrong-doer upon payment. 
But land cannot be taken like personal property. 
There may be wrongful use and occupation, trespass 
and continued trespass, but there can be no conver- 
sion in the sense in which personal property may be 
converted. The moment the wrongful use or occupa- 
tion or the trespass ceases the owner has his land as 
before. No title toland can be acquired by wrongful 
use and occupation or trespass. A deed is necessary 
to pass the title. The consequence is that in an ac- 
tion at law against an elevated railway company to re- 
cover the total damage to the market value of the fee, 
the company may insist that upon payment of such 
damuge it is entitled to a proper conveyance so as to 
be protected against the claims of subsequent owners 
of the premises. But tie difficulty may be overcome 
by the offer of the plaintiff to make such a conveyance. 
If therefore the complaint charges a taking of a per- 
manent character of property within the constitu- 
tional provision, and the answer substantially admit- 
ting the taking and the permanent character thereof 
creates an issue as to the liability of the company to 
make compensation, an offer by the plaintiff at the 
trial to deliver a proper conveyance is sufficient, and 
the action may then be treated as one on the case. In 
the case at bar all this has substantially been done, 
and consequently the right of the plaintiff to maintain 
the action as one for the total damage to the three par- 
cels of property must be sustained, if otherwise made 
out. 

The verdict rendered by the jury in favor of the 
plaintiff presents however important questions as to 
the measure of damages. The verdict assesses the to- 
tal damage to each of the three properties and in ad- 
dition, under the charge of the court authorizing the 
jury to do so, which was duly excepted to, allows com- 
pensation for loss of rents, viz. : 


Rentals of No. 2 South Fifth avenue.... $ 3,600 00 


” “ 67 West Third street...... 2,700 00 

ay a tte] “ “ ial. ee 2,250 00 
Damages on property No. 2 South Fifth ave. ....... 

= = ‘“ 67 West Third st. 2,500 

it “ “ 88 a“ “ is 2,500 00 

Total verdict.............sseeeee vena - $12,550 00 





490 


THE ALBANY LAW JOURNAL. 








I do not see how this can be sustained even if it be 
assumed that the plaintiff showed such a union of 
rights iv his person as to entitle himself to a recovery 
of the total damage. 

In the case of the actual taking of land for the use 
ofarailroad company, the measure of damages is a 
fair and full compensation for what was taken. In 
such a case the owner was always held entitled to the 
value of the land taken, estimated in view of the pur- 
poses for which it was intended to be used, and where 
the land taken constituted part of a larger parcel, he 
was also held entitled to damages for the consequen- 
tial diminution in the value of the residue of his prop- 
erty, restricted within certain limits. Henderson v. 
N.Y. C. & H. &. R. Co., 73 N. Y. 423; Matter of N. Y. 
C. & H- R. R. Co., 6 Hun, 149. 

In case of the abridgment by an elevated railway 
company of the easement which an abutting owner 
has ina street opened under the act of 1813, which 
abridgment injuriously affects the property to which 
the easement is attached, the abridgment constitutes 
ataking of private property only to the extent that 
the erection and maintenance of the structure and the 
operation of the road are inconsistent with, and con- 
sequently in excess of the ordinary uses for which the 
street was set apart, and the company is liable only to 
the extent of such taking. TZaylor v. Metropolitan El- 
evated Ry. Co., 50 N. Y. Sup. Ct. 311. 

In determining, once for all time, the value of what 
was thus taken, it must be borne in mind that no in- 
creased liability exists on the part of the company in 
consequence of its failure to institute proceedings of 
condemnation. This has also been in effect deter- 
mined by this court in the case of Taylor already re- 
ferred to. 

The question therefore in every such case is what is 
the total value of that which was taken? Such value 
the abutting owner has a right to have determined as 
of a particular time, as for instance the time of the 
taking. 

From such time the owner, as a general rule, is also 
entitled to interest on the value so determined. As 
long therefore as the jury in a given case received 
proper instructions upon this point, and the question 
was duly considered in the assessment of the amount, 
itcan make no difference whether their verdict in 
form assesses the value as of the time of the original 
taking and then awards interest thereon, or whether 
itis fora corresponding gross sum including both 
principal and interest. But beyond all that the com- 
plaining owner cannot recover for specific items of 
damage alleged to have been sustained during certain 
limited periods of time, because all such items must 
be deemed to be covered by the award of total dam- 
age for alltimes. Sol have been unable to find in 
our jurisprudence any principle upon which such 
owner can recover his total damage, and in addition 
loss of rents in the place of interest. The theory of 
the action, as I have repeatedly shown, always is and 
always must be to recover compensation for property 
taken. If such property were personal property, the 
measure of damages would undoubtedly be the value 
of the property taken at the time of the taking with 
interest thereon from such time. This was discussed 
in the case of Taylor v. Metropolitan Elevated Ry. Co., 
and a bare reference to what was there said, is all that 
is necessary here. Why a different rule should be ap- 
plied to the taking of an easement, and a fluctuating 
measure preferred toa constant one, I cannot con- 
ceive. The mere fact that the easement has been 
taken in part only, and that a common-law action to 
recover the permanent depreciation of the fee value 
of certain premises caused by such partial taking of 
the easement appurtenant thereto, is to a large extent 
a novelty, does not warrant such a wide departure 





from settled principles as would be involved in the 
promulgation of the rule that in such an action a re- 
covery may be had for loss of rents in lieu of interest 
and in counection with a recovery of the permanent 
damage. True,a recovery for loss of rent pure and 
simple in one action is no bar toa subsequent action 
for a permanent taking. But in such acase which can 
only arise in consequence of the continued neglect of 
the railway company to institute proceedings for con- 
demuation, the company would still have the right to 
insist that the recovery inthe first action for loss of 
rent should, in the subsequent action, take the place 
of interest for the period of time for which the re- 
covery was had or should otherwise be duly con- 
sidered in the assessment of the total permanent dam- 
age. 

In the case at bar the verdict upon its face presents 
inconsistencies. The jury found that the fee value of 
premises No. 2 South Fifth avenue was not depreciated 
at all, and yet $3,600 were awarded for loss of rents. 
As to premises No. 67 West Third street, the loss of 
rents was fixed at $2,700, and the damage to the fee 
value at only $2,500. As to premises No. 88 West Third 
street, the disproportion is not quite as great, but still 
large enough to show that the proper measure of dam- 
ages was not observed. 

The charge and the verdict in this case were there- 
fore erroneous in the particulars mentioned and can- 
not be sustained, and as the case is one in which the 
court at General Term cannot make the proper com- 
putation, because it does not appear how the jury 
arrived at their conclusions, there must be a new 
trial. 

There are some other exceptions which it is well to 
consider in this connection because the questions 
covered by them will again present themselves upon 
the new trial. They relate to the refusals of the 
learned judge who presided at the trial, to charge un- 
qualifiedly several requests made by defendant’s coun- 
sel, the object of which was to have the jury instructed 
to the effect that in estimating the damages they could 
consider neither the noise made by the running of the 
trains, nor the gas and cinders emitted by the engines, 
nor the diminution of light and air, or any other ef- 
fects produced by the running of the trains. In other 
words, the damages if any were sought to be restricted 
to such as had been caused solely and exclusively by 
the erection and maintenance of the structure of the 
road. The use of the road it was claimed did not en- 
title the plaintiff to any damages whatever, because 
the operation of the road upon the surface of the 
street would not have entitled him to any, if the road 
had been built as a surface road pursuant to public 
consent. 

lt is true that the General Term of the Supreme 
Court, in the case of Story, recently held in substance, 
that besides the depreciation in value directly caused 
by the structure of an elevated road and the deprecia- 
tion in value directly caused by the mere obstruction 
of the passage and circulation of light and air oc- 
casioned by the running of the trains, an abutting 
owner is not entitled to claim compensation for injury 
to his property caused by noise, smoke, ashes, dust, 
steam or cinders, or even the vibration of the build- 
ing, though they may all be occasioned by the opera- 
tion of the roud, because he could not claim such com- 
pensation from a surface road. 

And itis also true that in the case of Peyser, the 
General Term of the Court of Common Pleas held that 
noise caused by the passage of the trains on an ele- 
vated road cannot be considered as an element of 
damage. 

But this court has already, after full consideration, 
laid down the rule to be that there may be an abridg- 
ment of the abutting owner’s easement by the rum 
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ning of locomotives and trains, and thata recovery 
for such abridgment may be had, provided it appears 
that the manner of the running, and the physical ef- 
fects proceeding therefrom, constitute a use of the 
street in fact other than or beyond an ordinary and 
legitimate use of the street, and that this is a question 
of fact to be determined in each case upon all the cir- 
cumstances surrounding it. Taylor v. Metropolitan 
Elevated Ry. Co., 50 Sup. Ct. 311; Drucker v. Manhat- 
tan Ry. Co., 51 id. 329. 

It has also been held that even a surface railroad, 
lawfully in existence and operation, may in fact be 
operated to an extent going so much beyoud the or- 
dinary and legitimate uses of the street as to involve 
an abridgment of the abutting owner’s easement in 
the street and to entitle him to a corresponding com- 
pensation. Green v. N. Y. C. & H. R. &. Co., 65 How. 
Pr. 154. 

After a full and careful examination of these points 
of difference existing between this court and the other 
courts named, we feel constrained to say,that although 
we entertain the highest respect for the opinions de- 
livered by the learned judges who differ with us to 
some extent, we have been unable to discover any 
reason why we should not adhere to our former rul- 
ings, for it must be constantly borne in mind that the 
principle underlying all the decisions in the surface 
road cases is merely that the construction and opera- 
tion of a surface road pursuant to public consent, 
whether it be a horse or a steam railroad in a public 
street of a city, is not per sea use of such astreet in- 
consistent with the ordinary and legitimate uses of the 
street. 

We are therefore bound to hold that inasmuch as 
there was in this case testimony given, which was 
properly received and which justified the submission 
to the jury of the question whether the running of the 
locomotives and trains as they were run involved a 
use of the street other than the ordinary and legiti- 
mate use, the refusals of the learned trial judge to 
charge unqualifiedly as requested, did not constitute 
error. Whether the qualifications which were made 
in all respects conformed te the rule as laid down in 
the cases of Zaylor and Drucker, it is not necessary to 
determine at present, especially as no corrections were 
asked for at the time. 

There are other questions in the case which we pass 
in silence as their determination is not necessary at 
present. 

For the error resulting in the allowance of loss of 
rents in addition to the total diminution of the fee 
value, the judgment and order appealed from must be 
reversed and a new trial ordered with costs to the ap- 
pellant to abide the event. 

Sedgwick, C. J, and Truax, J., concurred. 


——__—_—. 


NEW YORK COURT OF APPEALS ABSTRACT. 

SURROGATE’S COURT—INFANT'S ESTATE—DECREE— 
REVIEW BY GENERAL TERM—CODE, § 2481.—The Gen- 
eral Term has no authority to vacate a decree of the 
Surrogate’s Court several years after it was entered, 
and as to the subject of which and the parties inter- 
ested the surrogate had full jurisdiction, upon a mere 
allegation in a collateral proceeding, that some of his 
determinations were erroneous as matter of law, and 
with nothing in the petition to show any such fraud 
or clerical error or newly-discovered evidence, or any 
other fact rendering such an order proper under sec- 
tion 2481 of the Code. That section, in defining the 
nature and character of the proof necessary to author- 
ize such a proceeding, very clearly implies that it con- 
not be successfully maintained upon other grounds. 








An adjudication of a Surrogate’s Court made in a pro- 


ceeding to which a minor, regularly represented, was 
a party, has the same effect asa similar adjudication 
between adults, and the belief which he has from an 
erroneous or irregular adjudication is the same as that 
of an adult, except in respect to the period of time 
within which the application must be made. We can 
find no authority for the order made by the General 
Term. That court has thereby assumed to vacate sev- 
eral decrees duly made by a surrogate in a proceeding 
regularly pending before him, and as to which he had 
duly acquired jurisdiction over the parties and sub- 
ject-matter, upon a mere allegation in a collateral pro- 
ceeding that some of the determinations were errone- 
ous as matter of law. This has been done several 
years after the decrees were entered, and without any 
proof, or even a suggestion in the petition therefor, 
that any such fraud or clerical error had been com- 
mitted, or the existence of evidence newly discovered, 
or any other cause rendering such an order proper un- 
der section 2481 of the Code of Civil Procedure. To 
authorize one court in collateral proceedings to set 
aside the judgment or decree of another, regularly en- 
tered, something more is required than proof of the 
existence of an erroneous determination of such court 
upon the questions litigated therein. The due enjoy- 
ment of property rights, and the repose of titles which 
that enjoyment requires, renders it necessary that the 
adjudications of legal tribunals, upon which rights to 
a large extent rest, should not be lightly disturbed or 
arbitrarily set aside and vacated after long lapse of 
time, for errors which should have been discovered 
and remedied at the time of their perpetration. Some 
excuse must be shown by a party why he has not availed 
himself of the right of review provided by the statute, 
and the character of such excuse is described in sec- 
tion 2481. That section very clearly defines the na- 
ture and characteristics of the proof necessary to au- 
thorize a proceeding thereunder, and by its expression 
of the circumstances under which such an application 
can be made very clearly implies that it cannot be suc- 
cessfully maintained upon other grounds. The provis- 
ions of the Code of Civil Procedure regulating the meth- 
ods by which a review Of the errors Occurring upon a 
trial before a surrogate can be secured,and providing for 
a loss of the right of review unless such methods are 
regularly pursued, also furnishes the strongest impli- 
cation that such errors are not remediable by any 
other proceeding. It was held in Ju re Tilden, supra, 
that an adjudication made in a proceeding to which a 
minor, regularly represented in accordance with the 
practice of the court, was a party, had the same effect 
asasimilar adjudication between adults, and that the 
relief which he had from an erroneous or irregular ad- 
judication was the same as that of an adult except in 
respect to the period of time within which an applica- 
tion for relief from an irregular judgment must be 
made. § 2742, Code Civ. Proc. See also Freem. Judg., 
$151; Dan. Ch. Pr. (5th ed. App.) 151; Mm re Brick’s 
Estate, 15 Abb. Pr. 12; Phillips v. Dusenberry, 8 Hun, 
348. It was also there held that in a proceeding 
wherein the surrogate had jurisdiction a minor had 
no relief, under section 2481 of the Code of Civil Pro- 
cedure, from an erroneous or irregular decree, except 
upon the ground of fraud, or clerical mistake, newly- 
discovered evidence or other like cause, and that such 
relief must be applied for within the period prescribed 
by section 1291 of the Code of Civil Procedure. The 
application of these rules to the case in hand seems to 
us to require the reversal of the order of the court be- 
low. The suggestion made by that court that an al- 
leged distinction made by the Code of Civil Proced- 
ure between intermediate and final accountings of a 
testamentary trustee in respect to the effect of adjudi-. 
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cations made in the respective proceedings, has no 
application to decrees made and proceedings institu- 
ted before that Code took effect. Even if the views 
then suggested were correct it was quite unnecessary 
to vacate the decrees for that reason, as they would 
not constitute a bar to any subsequent investigation 
of the trustees’ accounts, inasmuch as the surrogate 
would not have acquired jurisdiction to render the 
decrees complained of. Matter of Hawley. Opinion by 
Ruger, C. J. 

[Decided Oct. 20, 1885.] 


WILL—LEGACY—-WHEN NOT A CHARGE ON LAND.— 
In the absence of directions by the testator, or some 
manifest intent on his part, the general rule requires 
that legacies shall be paid out of the personal estate. 
It is not enough to make a legacy a charge upon real 
estate left another that it is directed to be paid, but it 
must appear that it was to be first paid, or the resi- 
duary devise to be after its payment. I have exam- 
ined the cases cited by the learned counsel for the ap- 
pellant. I find none which, under the circumstances 
of this case, furnishes a rule favorable to the appel- 
lant’s contention. In Harris v. Fly,7 Paige, 421, the 
personal estate of the testator was insufficient to pay 
his legacies, and the devisee of the land was, by the 
terms of the devise, directed to pay them. Substan- 
tially the same facts appear in the cases cited by the 
chancellor in his opinion, and among others, in that of 
Lypet v. Carter, 1 Ves. Sr. 500, to which our atten- 
tion is also directed by the appellant, .nd upon those 
the rule was formulated that where real estate is de- 
vised upon condition to pay a legacy, or with direc- 
tion to the devisee to pay the legacy in respect to the 
estate so devised to him, and “ because that real estate 
has been thus devised, it is in equity charged with the 
payment of the legacy, unless there is something in the 
will to rebut the lega] presumption, or from which it 
can be inferred that the testator intended to exempt 
the estate devised from that charge.’’ In the case at 
bar there is more than sufficient personal property ; 
and there is no conditional devise nor expectation 
even expressed that the devisee as such shall make any 
payment, nor as executor, except from the personalty. 
The reasoning as well as the judgment inMyers v. Eddy, 
47 Barb. 271, and Reynolds v. Reynolds, 16 N. Y. 259, 
seems to be with the respondent. It is not necessary 
to refer to others. For the whole question is one of 
intent, to be searched for in the light of adjudged 
cases indeed, but to be determined after all upon the 
language of the will and the circumstances surround- 
ing the testator, and from neither source can we de- 
duce any thing which will permit us to imply a pur- 
pose on his part to make the legacy acharge upon the 
land. Wiltsie v. Shaw. Opinion by Danforth, J. 
(Decided Oct. 13, 1885.] 


ACCOUNT STATED—DURESS — EVIDENCE. — Plaintiff 
made a claim against defendant, who having disputed 
it, the parties settled the matter by agreeing upon the 
amount due, which defendant promised to pay. Inan 
uction to recover an account stated, held, that defend- 
ant’s promise to pay was founded upon a sufficient con- 
sideration, and could be enforced, although he might 
be able to prove that nothing in fact was due plaintiff. 
Stewart v. Ahrenfeldt, 4 Den. 189; Wehrum v. Kuhn, 
61 N. Y. 623; Feeter v. Weber, 78 id. 337. Whether an 
agreement is executed in consequence of duress is a 
question of fact. A threat to sue defendant, and to 
arrest and imprison him, is not such duress as will 
avoid a promise induced by such threat. 1 Pars. Cont. 
(5th ed.) 393; Shephard v. Watrous, 3 Caines, 166; 
Farmer v. Walter, 2 Edw. Ch. 601; Knapp v. Hyde, 60 
Barb. 80. Wherethe facts as to duress depend en- 
tirely upon the evidence of the defendant, the trial 





court is not bound to believe him. Dunham vy. Gris- 
wold. Opinion by Earl, J. 
[Decided Oct. 27, 1885.] 


NEGLIGENCE—EXPLOSION OF CARTRIDGES — QUES- 
TION FOR JURY.—In an action to recover for damages 
to plaintiff and his assignors, caused by an explosion 
of blasting cartridges which defendant, who was a 
contractor, had on hand for the purpose of blasting 
rocks, the case resolved itself into an inquiry whether 
the explosion was caused by ignition from the heat of 
a steam-pipe near which they lay, or spontaneous 
combustion originating in a defect of manufacture, 
The jury found that the cartridges were fired by con- 
tact with the pipe. Held, that he verdict, having evi- 
dence to support it, should be affirmed. Rollins v. 
Farley. Opinion by Finch, J. 

[Decided Oct. 27, 1885.] 


CONTRACT—SERVICES—CERTAIN AMOUNT AND EX- 
PENSES.—An agreement to pay $200 a month, $100 of 
which is to be expended in travelling and other ex- 
penses, is not an absolute agreement to pay $200 a 
month. Accordingly held, that where it appeared that 
plaintiff had received $100 a month, and all his ex- 
penses, nothing more was due him. Weiss v. Farring- 
ton. Opinion by Earl, J. 

[Decided Oct. 27, 1885.] 





UNITED STATES SUPREME COURT AB- 
STRACT.* 

CONTRACT—TRANSPORTATION BY BOAT OF OFFICERS 
AND SOLDIERS—INDIAN SUPPLIES.—A person who, by a 
contract made with him by the quartermaster’s depart- 
ment of the army in behalf of the United States, agrees 
to furnish all the steamboat transportation required 
by the United States for officers and soldiers between 
certain places, and to certain Indian posts and agen- 
cies, during a certain time, and to “receive from the 
officers or agents of the quartermaster’s department 
all such military, Indian and government stores, sup- 
plies, wagons and stock as may be offered or turned 
over to him for transportation * * * by said offi- 
cers or agents of the quartermaster's department, and 
transport the same with dispatch, and deliver them 

* * * tothe officer or agent of the quartermas- 
ter’s department designated to receive them,”’ ata cer- 
tain rate, is not entitled to claim compensation for 
Indian supplies, never in charge of the quartermas- 
ter’s department for transportation, transported be- 
tween places named in the contract by another person 
under acontract between him and the commisioner of 
Indian affairs; although during the same time some 
Indian supplies are delivered by the commissioner of 
Indian affairs to the quartermaster’s department, and 
by the department turned over to the claimant for 
transportation at the rate specified in his contract. 
Hazlett v. United States. Opinion by Harlan, J. 
[Decided Nov. 2, 1885.] 


JURISDICTION—AMOUNT IN DISPUTE—SEVERAL PAR- 
TIES UNITING TO MAKE AMOUNT.—It is the settled 
rule that where a judgment or decree against a de- 
fendant, who pleads no counter-claim or set-off, and 
asks no affirmative relief, is brought by him to this 
court by a writ of error or appeal, the amount in dis- 
pute, on which the jurisdiction depends, is the amount 
of the judgment or decree which is sought to be re- 
versed. Gordon v. Ogden, 3 Pet. 33: Oliver v. Alex- 
ander, 6 id. 143; Knapp v. Banks, 2 How. 73; Rich v. 
Lambert, 12 id. 347; Walker v. U. 8S., 4 Wall. 163; 
Merrill v. Petty, 16 id. 338; Troy v. Evans, 97 U.S. 1; 


*Appearing in 6 Sup. Ct. Rep. 
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Hilton v. Dickinson, 108 id. 165; Bradstreet Co. v. 
Higgins, 112 id. 227; First Nat. Bank of Omaha v. 
Redick, 110 id. 224. Itisalso settled that neither co- 
deferdants nor co-plaintiffs can unite their separate 
and distinct interests for the purpose of making upthe 
amount necessary to give this court jurisdiction upon 
writ of error or appeal. Rich vy. Lambert, ubi supra; 
Seaver v. Bigelows, 5 Wall. 208; Paving Co. v. Mul- 
ford, 100 U. S. 147; Russell v. Stansell, 105 id. 303; Ex 
parte Baltimore & O. R. Co., 106 id. 5; Farmers’ Loan 
& Trust Co. v. Waterman, id. 265; Adams v. Crit- 
tenden, id. 577; Hawley v. Fairbanks, 108 id. 543; 
New Jersey Zine Co. v. Trotter, id. 564; Tupper v. 
Wise, 110 id. 398; Fourth Nat. Bank vy. Stout, 113 id. 
684. The cases cited are conclusive of the question of 
jurisdiction. The authorities on which the plaintiffs 
in error rely (Shields vy. Thomas, 17 How. 3; Market 
Co. v. Hoffman, 101 U. 8. 112; The Connemara, 103 id. 
754; The Mamie, 105 id. 773) were discussed by the 
chief justice in Ex parte Baltimore & O. R. Co., ubj 
supra, and were shown to have no application to cases 
like the present. The case of Davies v. Corbin, 112 
U.S. 36, also cited for the plaintiffs in error, clearly 
belongs to the same class. The motions to dismiss for 
want of jurisdiction are therefore sustained. (2) Un- 
der the Civil Code of Louisiana a widow, even where 
she has accepted the succession of her husband with- 
out benefit of inventory, is not liable in solido with 
the surviving partners for the payment of a note made 
by the firm of which her husband was a member; and 
payments made on the note by the surviving partners 
cannot be given in evidence to show interruption of 
prescription running in her favor. Henderson v. 
Wadsworth. Opinion by Woods, J. 

[Decided Nov. 2, 1885.] 


APPEAL — DEATH OF ONE APPELLANT -- SUIT PRO- 
CEEDING IN BEHALF OF OTHERS.—On an appeal from 
a final decree for an injunction and damages in a suit 
for infringement of a patent by a partnership, when 
one of the partners has died the survivors may, after 
notice to his legal representatives to appear, and their 
failure to so appear, move that the action abate as to 
the deceased, and proceed at their suit as survivors. 
The cause of action is one that survives to the sur- 
viving appellants. Undoubtedly cases may arise in 
which the presence of the representatives of a deceased 
appellant will be required for the due prosecution of 
an appeal, notwithstanding the survivorship of others. 
If that should be so, the court can with propriety di- 
rect that the appeal be dismissed, unless it be properly 
revived within a limited time. The House of Lords 
made such an order in Blake vy. Bogle, a note of which 
is found in McQueen’s Pr., H. L. 244. Here however 
there is no need of arevivor that substantial justice 
may be done. The decree below was against all the 
defendants jointly, upon a joint cause of action. It 
affected all alike, and the interest of the decedent is 
is no way separate or distinct from the others. If the 
representatives of a deceased appellant voluntarily 
come in and ask to be made parties, they may be ad- 
mitted. Such acourse was adopted by the House of 


Lords in Thorpe v. Mattingley, 1 Phil. 200. In the. 


present case the representatives of the decedent, al- 
though notified, do not appear. It is proper therefore 
that the appeal should proceed under the statute at 
the suit of the survivors, and an entry to that effect 
may be made. Moses vy. Wooster. Opinion by Waite, 
C. J. 

[Decided Nov. 2, 1885.] 


JURISDICTION—FEDERAL QUESTION.—These motions 
to dismiss are granted on the authority of Detroit 
City Ry. Co. v. Guthard, 114 U.S. 133, and the cases 
there cited. It appears distinctly on the face of the 





opinion of the court below,which by the laws of Arkan- 
sas forms part of the record (Rev. Stat. Ark. 1884, 
§ 1518) that the decision of the case was put, and prop- 
erly put, on a ground which did not involve a consid- 
eration of the Federal question that may possibly have 
been presented by one of the several defenses set up 
in the answer of the city, to-wit, that the Constitution 
of 1874 prohibited the issue of the bonds in dispute. In 
fact, it is intimated in the opinion that if the case had 
rested on this defense alone, the judgment would have 
been the other way. Jack v. City of Helena. Opinion 
by Waite, C. J. 

[Decided Nov. 9, 1885.] 

EXECUTORS AND ADMINISTRATORS — ACTION BY 
HEIR TO RECOVER LAND BID OFF BY CRRDITORS AT 
VOID ADMINISTRATOR’S SALE — CODE Miss. 1871, § 
2173—TENANTS IN COMMON—EJECTMENT—OUSTER— 
CopE Miss. 1880, §§ 2506, 2512.—The Mississippi Code 
of 1871, § 2173, by which any action to recover property 
because of the invalidity of an administrator’s sale by 
order of a probate court must be brought within one 
year, ‘‘if such sale shall have been made in good faith, 
and the purchase-money paid,” does not apply to an 
action brought by the heir to recover land bid off by a 
creditor at such a sale for the payment of his debt, 
and conveyed to him by the administrator, and not 
otherwise paid for than by giving the administrator a 
receipt for theamount of the bid. Under the Missis- 
sippi Code of 1880, §§ 2506, 2512 a tenant in common 
who has been ousted by his co-tenant may maintain 
ejectment against him, and recover rents and profits 
in the same action. Co. Litt. 199 b; Goodtitle v. 
Tombs, 3 Wils. 118; Corbin v. Cannon, 31 Miss. 570; 
Letchford v. Cary, 52 id. 791. And by section 2512 of 
that Code mesne prcfits, for which any defendant in 
ejectment is liable, may be sued for and recovered 
either in the action of ejectment or bya subsequent 
separate action. Clayv. Field. Opinion by Gray, J. 
(Decided Nov. 2, 1885.] 


TRIAL—DIRECTING VERDICT—VARIANCE — REVIEW 
OF EVIDENCE—RIGHT TO CLOSING ARGUMENT—JUDG- 
MENT—REVERSAL— ERROR WITHOUT PREJUDICE.--The 
bill of exceptions in this case contained all the evi- 
dence and the charge to the jury. There was no ex- 
ception to the charge. The court refused to direct a 
verdict for the plaintiff, it being asked for on the 
ground of a variance between the proof and the an- 
swer, and there was a verdict for the defendant. 
Held, that there was no such variance, and that the 
question of the existence of the defense set up was 
fairly put to the jury on conflicting evidence. This 
court cannot review the weight of the evidence, and 
can look into it only to see whether there was error in 
not directing a verdict for the plaintiffon the ques- 
tion of variance, or because there was no evidence to 
sustain the verdict. The question as to which party 
shall make the closing argument to the jury is one of 
practice, and is not the subject of a bill of excep- 
tions or ofa writ of error. No judgment should be re- 
versed in a court of error when it is clear that the er- 
ror could not have prejudiced, and did not prejudice, 
the rights of the party against whom the ruling was 
made. Deery v. Cray, 5 Wall. 795, 803; Gregg v. 
Moss, 14 id. 564, 569; Lucas v. Brooks, 18 id. 436, 454; 
Allis v. Insurance Co., 97 U. S. 144, 145; Cannon v. 
Pratt, 99 id. 619, 623; Mining Co. v. Taylor, 100 id. 37, 
42; Hornbuckle v. Stafford, 111 id. 389, 394. Lancaster 
v. Collins. Opinion by Blatchford, J. 

[Decided Nov. 2, 1885.] 


CONSTITUTIONAL LAW—DUE PROCESS OF LAW— 
RIGHT TO HEARING—TAXATION OF RAILROAD PROP- 
ERTY.—A State statute requiring the chief officer of 
a railroad company to make a return to the auditor of 
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public accounts in July of each year of the length of 
his road within the State, and providing for the ap- 
pointment of a board of equalization, which shall meet 
annually in a designated month at a designated place 
and receive the returns from the auditor, and ascer- 
tain the value of the property, and equalize and ad- 
just the assessment thereon, and further providing for 
the collection of the taxes so assessed by suit against 
the officers for the penalties incurred by a failure to 
pay the taxes levied, or for the recovery of the taxes 
themselves by action in the courts is not unconstitu- 
tional. Citing Davidson v. New Orleans, 96 U. 8. 97, 
107; McMillen v. Anderson, 95 id. 37, 42; State Rail- 
road Tax Cas. 92 id. 575, 610; Neal v. Delaware, 103 id. 
3870; Cooper v. Wandsworth Board of Works, 14 C. B. 
(N. 8.) 180, 194; Hagar v. Reclamation Dist., 111 U. S. 
701; Missouri v. Lewis, 101 id. 22, 30. Cincinnati, ete., 
R. Co. v. Commonwealth. Opinion by Matthews, J. 
[Decided Nov. 16, 1885.] 
——> 
UNITED STATES CIRCUIT 
STRACT.* 


COURT AB- 





INSURANCE—SUICIDE—“‘ FELONIOUS OR OTHERWISE.” 
—Where a life insurance policy provides that it shall 
be void in case the assured die by “self-destruction, 
felonious or otherwise,” the proviso includes all cases 
of voluntary self-destruction, sane or insane. Riley 
v. Hartford Life and Annuity Ins. Co. Cir. Ct. E. D. 
Mo., Oct. 14, 1885. Opinion by Treat, J. 


COMMON CARRIERS—RAILROADS—LIABILITY AS TO 
CARS RECEIVED FOR TRANSPORTATION.—Where arail- 
road company receives loaded cars from another 
road for transportation, it is linble as a common car- 
rier in case they are destroyed en route by fire. If de- 
stroyed by fire after delivery to the consignee, or after 
they have been tendered to him, the company is not 
liable if not in fault. In the latter case its duties are 
only those of a warehouseman. Semble, that no im- 
plied contract to return cars arises where they are re- 
ceived loaded for transportation and delivery to a con- 
signee. Missouri Pac. Ry. Co. v. Chicago & A. Ry. Co. 
Cir. Ct. E. D. Mo., Nov. 5, 1885. Opinion by Treat, J. 


REMOVAL OF CAUSE — CITIZENSHIP — EVIDENCE.— 
From 1845 until 1883 plaintiff's home was in Brooklyn, 
N. Y., with the exception of about five years, when he 
resided at Bay Side, L. I. In the spring of 1883 he 
_ purchased a farm at Greenwich, Conn., for a summer 
home. From 1883 until November, 1884, he resided in 
New York city, spending Sundays and the summer 
with his family at Greenwich. From November, 1884, 
till May, 1885, he occupied apartments with his family in 
New York city. In May he returned to Greenwich for 
the summer, expecting to occupy his city apartments in 
the fall. He never voted except in New York, and he 
claimed that he always had been, and intended to be 
in the future, a citizen of New York. In April, 1885, 
he brought suit in a State court in New York against 
defendants, citizens of New York, who removed the 
case to the United States court on the ground that 
plaintiff was a citizen of Connecticut. Held, that the 
plaintiff was not a citizen of Connecticut, but of New 
York, and that the case should be remanded to the State 
court. It may be conceded that the question is not 
free from doubt, but to doubt in such circumstances 
is to remand the case to a tribunal which unquestiona- 
bly has jurisdiction. Levy v. Laclede Bank, 18 Fed. 
Rep. 193; Gribble vy. Pioneer Press Co., 15 id. 689; 
Wolff v. Archibald, 14 id. 369. Should the court re- 
tain jurisdiction, this question, under the provisions 
of the fifth section of the act of March 3, 1875, may 





*Appearing in 25 Federal Reporter. 














again assert itself in a manner which will prove disas- 
trous to the interests of both parties. Sanger v. Sey- 
mour. Cir. Ct. 8. D. N. Y¥., Nov. 4, 1885. Opinion by 
Coxe, J. 


NATIONAL BANKS — INSOLVENCY — ASSESSMENT OF 
SHARES OF STUCK IN HANDS OF EXECUTOR AND RESI- 
DUARY LEGATEE.—H. B. at the time of his death 
owned 430 shares of capital stock in a National bank, 
which he bequeathed to S. B. as residuary legatee. S., 
B. died, having bequeathed the shares to M. B. S. The 
executor, before the failure of the bank, on representa- 
tion that there would be left for the residuary legatee, 
after paying debts and legacies, a large amount of real 
and personal estate, was ordered by the Probate Court 
to pay the legacies and turn over the balance to the 
residuary legatee. He transferred 400 of the shares to 
the residuary legatee. Afterward he transferred ten 
shares to another person without consideration, and 
in trust, leaving twenty shares standing in his own 
name as executor on the books of the bank when it 
failed. There were still claims against the estate 
which were in dispute, and the stock was not specifi- 
cally mentioned in the will or the decree ordering it to 
be paid to the residuary legatee. Held, that the 400 
shares turned over to the legatee were not liable tothe 
assessment made by the comptroller of the currency 
upon the capital stock of the bank which were owned 
and stood in the name of H. B. at the time of his de- 
cease, but that the thirty shares in the name of the 
trustee and of the executor were liable to such assess- 
ment. Witters v. Sowles. Cir. Ct. D. Vt., Oct. 19, 
1885. Opinion by Wheeler, J. 


GIFT—CONSTRUCTIV E FRAUD—INTOXICATION—CONFI- 
DENTIAL RELATION.—T. was an intimate friend of R.’s 
family, and was R.’s guardian. R. had utmost confi- 
dence in and friendship for him. When R. became of 
age, T. settled his accounts as guardian, but R. em- 
ployed the firm of which T. was a member as his real 
estate agents. T. thus had the active management of 
most of his property. R.madetwo wills in favor of 
T.’schildren. Heafterward married the complainant, 
whom he had long known as a prostitute. After the 
marriage, upon T.’s suggestion whether R. desired to 
carry out his former purpose, R. made agift of prop- 
erty, amounting to $40,000, about half of his estate, to 
T., as trustee of his children, reserving the income for 
life. Mrs. R. filed her bill after R.’s death to set 
aside the gift, on account of undue influence exercised 
by T. over R., and of R.’s mental weakness, caused by 
his dissipation. The gift was upheld and the bill dis- 
missed. (2) Where there is great weakness of mindina 
person executing a voluntary conveyance, arising from 
age, sickness, intoxication, or any other cause, though 
not amounting to absolute disqualification, the transac- 
tion'will be very closely scrutinized,and acourt of equity 
will, upon a proper and seasonable application, set the 
conveyance aside. But where the evidence relied on to 
show such mental weakness arising from intoxication 
shows that the grantor had periods of sobriety in 
which he was able to attend to business, and fails to 
show that he was intoxicated at the time the convey- 
ance was made, it is not sufficient to avoid the trans- 
action, although it appears that the grantor was a 
hard drinker, and that habits of intoxication had af- 
fected his health and frequently rendered him unfit for 
business. (3) A gift by a principal to an agent is valid, 
unless the party who seeks to set it aside can show 
that some advantage was taken by the agent of the 
relation in which he stood to the donor. If it appears 
that the conduct ofthe agent is fair, honest and bona 


fide, itis immaterial that the deed of gift may have 


been drawn up by his solicitor without the interven- 
tion of a third party. Radston v. Turpin. Cir. Ct. 8S. 
D. Ga., W. D., 1885. Opinion by Speer, J. 
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MICHIGAN SUPREME COURT ABSTRACT. 

ATTACHMENT—SUBSEQUENT LEVY, BY THIRD PARTY 
DISSOLUTION OF ATTACHMENT.—In the extraordinary 
proceeding by attachment the levy of a third party 
upon the attached property cannot in any way alter or 
vary the rights or remedies of either the plaintiff or 
defendant therein. In Chandler v. Nash, 5 Mich. 409, 
the defendant, before the writ of attachment was is- 
sued, had voluntarily assigned his property fur the 
benefit of his creditors, and delivered it to his as- 
signee. Consequently the court very properly 
held that could he not ask its restoration to him- 
self. In Price v. Reed, 20 Mich. 73, the defend- 
ant had given a chattel mortgage upon the prop- 
erty, and before he applied for a dissolution of the at- 
tachment had voluntarily turned it over to the mort- 
gagee, who was entitled to the possession. Yet in this 
case Justice Christiancy dissented, and held that not- 
withstanding this, the defendant was entitled toa dis- 
solution, and an order for the return of the property 
as against the plaintiff, who showed no rights what- 
ever in the property. After these decisions by what 
seems to us a misapplication of the rule established by 
them, Mr. Justice Marston, in Johnson v. De Witt, 36 
Mich. 95, held that third parties, by the operation of 
law, might become entitled to the possession of the 
attached property, while the legal title was yetin the 
defendant, and thereby defeat his right to have 
the attachment dissolved, operating preceisely as 
if he had by his own voluntary act parted with 
his title or possession before he applied for a 
dissolution; and cited in favor of this doctrine 
also the case of Osborne y. Robbins, 10 Mich. 
278, and Macumber v. Beam, 22 id. 396. Both these 
cases were decided upon a point raised as to the allega- 
tion of ownership in the petition, and have not the 
slightest tendency, in our opinion, toward supportibg 
the ruling in Johnson vy. De Witt. There isalso to be 
found in the opinion of Chief Justice Marston in Zook 
v. Blough, 42 Mich. 487, a single sentence supporting 
his former opinion in Johnson v. De Witt. But the 
point was not involved in that case, and the remark 
must be considered asa mere dictum. This case of 
Johnson ¥. De Witt was one in which it appeared that 
before the application was made to dissolve the at- 
tachment the property was out of defendant’s hands 
and in the possession of a United States marshal, and 
held by him under three execution levies against the 
goods and chattels of the defendant. The rest of the 
court appear to have concurred in this opinion; but 
later, so apparent was the injustice of this decision, 
that when it came to be applied to a case of succesisve 
attachment levies in Sheldon v. Stewart, 43 Mich. 574, 
the court unanimously held that the fact that the at- 
tached property was held under levy ofa large number 
of other attachments than the one defendant was seek- 
ing to have dissolved, was no bar whatever to his right 
to have the attachment in question dissolved, or to 
have an order made restoring the property to him; and 
that the presence of these levies could not compel him 
to submit in silence to an ex parte allegation of fraud or 
misconduct. In that case Mr. Justice Graveswell said : 
“The contrary doctrine would directly lead to in- 
justice. It would admit a ready method for defeating 
the benign purpose intended by the Legislature when 
they devised this remedy. * * * Nothing would be 
easier, in a vast majority of cases, than a duplication 
of levies to preclude any attempt against the seizure. 

* * * The idea is repugnant to the spirit and de- 
sign of the statute.”’ He cites State Bank of Fenton 
v. Whittle, 41 Mich. 365, and Schall v. Bly, 43 id. 401, in 
support of his views, and which, we think, directly 
sustain him. By an examination of the record in the 
case of State Bank of Fenton v. Whittle, above re- 








ferred to, we find in that case, as in this, the property 
attached, or a portion of it, was personal, and the exe- 
cution levy was on such personal property. Mr. Jus- 
tice Cooley, in disposing of that case, says: ‘‘ One error 
assigned is that the commissioner ordered a return of 
the property to the defendant, notwithstanding it was 
shown to be held by the sheriff under an execution. 
The evidence that it was so held was insufficient, but 
the order could do no harm to the execution creditor, 
as the officer’s lien under his writ, and his right to cus- 
tody by virtue of it, could not be disturbed by the 
commissioner’s order.’”’ A distinction is sought to be 
made in the argument here between an attachment 
and an exeéutionlevy; but we can see none in the 
principle or effect. ‘The decision in 36 Mich. 95, upon 
which plaintiffs rely, was grounded directly upon the 
idea that the defendant, having by the levy lost the 
right to the possession as against some third person, 
was debarred by the operation of law of the right to 
havea dissolution of an attachment laid upon his 
property by one who had no authority to do so. An 
attachment levy, while it exists, takes away the de- 
fendant’s right of possession just as completely as the 
levy of an execution. Indeed its office and purpose is 
to seize and hold the property away from him until 
judgment can be obtained and execution issued and 
levied upon it. The dissolution of an unjust attach- 
ment, obtained by a false or mistaken statement and 
oath of the plaintiff, can do no harm to the valid lien 
of a third party, while its retention is an indefensible 
wrong, and a fraud upon the rights of the defendant. 
It is the right of the defendant to have it removed, 
and it is the duty of the court to aid him. He is ‘“‘not 
bound to submit in silence to a levy which he consid- 
ers based on an untrue statement against his honor 
and good faith, merely because other persons have 
subsequently levied upon the same property.” 43 
Mich. 402, and 5 N. W. Rep. 651. Drs. K. & K. v. U. 
S. Med., ete., Ass’n. Opinion by Morse, C. J. 
[Decided Nov. 19, 1885. | 


CREDITORS’ BILL—DEVISEE HOLDING PROPERTY IN 
TRUST IN PART FOR HIMSELF.—Property devised toa 
party who is insolvent, as executor in trust, (1) to pay 
the annuities created by the will out of the rents and 
profits; (2) to pay himself the remainder of the rents 
and profits, which are barely sufficient for his support; 
and (3) to preserve the principal for those entitled to 
the remainder estate at his death — cannot be reached 
by a2 bill in equity filed by a judgment creditor. In the 
first instance the testatrix provided for the support 
and maintenance of her mother in comfort so long as 
she should live, and it was the executor’s duty to see 
that that was done; and he was to see toit “that she 
want for nothing so long as there may be any thing 
belonging to me left.’’ She thus limits her bounty to 
her mother only by the extent of her property, pro- 
vided the mother’s necessities require it. What that 
necessity might be was then to her unknown, but she 
was not afraid to leave it to the discretion of her hus- 
band, whose kindness, prudence and affection she had 
known and tested for years, to ascertain and supply. 
This watchful care the decree of the court, under the 
views of complainants’ counsel, should in the event of 
the husband’s neglect to pay his insolvent debts, be 
turned to the cold indifference of a stranger who occu- 
pies his place in the interest of mercenary creditors 
residing in a foreign State. The humanity of the law 
will never allow such perversion of its teachings, or the 
perpetration of such injustice. The testatrix, after 
providing for her mother, and the payment of two 
small annuities of $25 each to two of her nieces, and 
making a few other minor bequests to her relatives, 
says: ‘‘As my dear husband, David R. Corey, is in 
poor health, and is more to me than all the world be- 
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sides, I wish him to have the use, during his life-time, 
of the remainder of my property,’’ etc. Then follows 
the injunction to keep the property invested, and the 
admonition to use only the income, except in case of 
sickness or necessity, when he could draw on the prin- 
cipal, and giving the remainder after his death to her 
brother's and sister’s children. This lady’s willshows 
not only consideration and affection, but judgment 
and discretion. If she had appointed any other per- 
son her executor, we doubt if counsel for complain- 
ants of any one else would have ever entertained the 
idea for a moment that he was any more than a trus- 
tee for the beneficiaries under the will. No particular 
form of words is necessary to create atrust. Any lan- 
guage in a will indicating that the donee is to hold the 
devise or bequest for the benefit of others, in whole or 
in part, is sufficient; or when one is charged with a 
duty respecting it, from the performance of which 
others are to reap a benefit, the property is in his 
hands as atrustfund. Perry Trusts, § 112; Harding 
v. Glyn, 1 Atk. 469; Pushman v. Filliter, 3 Ves. 7; 
Brest v. Offley, 1 Ch. Rep. 246; Moriarty v. Martin, 3 
Ir. Ch. 26; Bernard v. Minshull, 1 Johns. 276; Cook vy. 
Ellington, 6 Jones Eq. 371; Warner v. Bates, 98 Mass. 
274. We think the language of this will creates a 
trust, and that the execution of the same is devolved 
upon the executor. 1 Perry Trusts, 262; Richardson 
v. Knight, 69 Me. 285; Pettingill v. Pettingill, 60 id. 
412; Wilson’s Estate, 2 Penn. St. 525; Williams v. Con- 
rad, 30 Barb. 524. There is no legal objection to his 
being at the same time trustee and beneficiary. Perry 
Trusts, § 117; Whiting v. Whiting, 4 Gray, 240; Carr 
v. Living, 28 Beav. 644; Andrews v. Bank of Cape Ann, 
3 Allen, 315; Chase v. Chase, 2 id. 101; Loring vy. Lor- 
ing, 100 Mass. 340; Gilbert v. Bennett, 10 Sim. 371. 
This case comes clearly within the exception of the 
statute, which permits the filing of the complainant’s 
bill (How. St., § 6614), and which was intended to ap- 
ply to this class of cases, Craig v. Hone, 2 Edw. Ch. 
569. The statute was intended for the benefit of the 
needy and unfortunate, and its provisions should be 
made to apply to all cases coming within its spirit, 
which has always been the rule of this court, Alvord 
v. Lent, 23 Mich. 369. There is no surplus to be looked 
after or reached in this case. The answer shows, and 
it is one of the things that must be taken as admitted, 
that the income is barely sufficient for the payment of 
the legacies and the defendant’s support, but it is im- 
possible for any one to tell what amount of either 
principal or interest, or of both, may yet be required 
for the support of the defendant and testatrix’s 
mother, and the whole estate is in trust for both of 
those purposes. It is difficult to see how this question 
can be determined before the decease of these benefi- 
ficiaries, and then whatever there may be will pass to 
the other legatees entitled thereto under the will. 
Cummings v. Corey. Opinion by Sherwood, J. 
[Decided Nov. 9, 1885.] 
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MINNESOTA SUPREME COURT ABSTRACT. 

AUCTIONEER—LICENSE OF — AUTHORITY OF MAYOR 
TO REVOKE—ST. PAUL CHARTER—CERTIORARI.—The 
city charter (ch. 4, §3, Mun. Code, St. Paul) author- 
izes the common council “‘ to license and regulate all 
auctioneers,” and to “at any time revoke any license 
granted under this act for malconduct in the course 
of trade.”” As the charter contains no other provis- 
ion for the revocation of licenses, this one is exclusive, 
and as the council cannot delegate the authority thus 
delegated to it (Jn re Wilson,32 Minn.145), it cannot by 
ordinance or otherwise confer the power of revocation 
upon the mayor. The mayor’s attempted revocation 








in this instance, though pursuant to an ordinance, was 
therefore unauthorized and void. The attempted re- 
vocation was not‘however a judicial or quasi judicial 
act. The subject-matter of revocation of auctioneers’ 
licenses was not in any respect orin any circumstan- 
ces within his official jurisdiction. He had no author- 
ity of any nature in matters of that kind. His act of 
attempted revocation, though doubtless well intended, 
was aclear usurpation. It was therefore not only not 
judicial or quasi judicial, but not even official. Hence 
certiorari will not lie to reviewit. Locke v. Select- 
men of Lexington, 122 Mass. 290, appears to be pre- 
cisely in point. There Chief Justice Gray, speaking 
of an unauthorized act of the selectmen, which if au- 
thorized would have been of a judicial nature, says: 
“Tt is not a case of excess of jurisdiction by a court 
legally established, but a case of no jurisdiction and 
no court.” And uponthis ground the writ of certio- 
rari prayed for was refused. See also Ewing v. St. 
Louis, 5 Wall. 413; Wood v. Peake, 8 Johns. 69; /n re 
Daws, 8 Adol. & E. 936; People v. Covert, 1 Hill, 674. 
State v. Mayor of St. Paul. Opinion by Berry, J. 
[Decided Nov. 11, 1885.] 

’ SALE—BILL OF—DESCRIPTION OF PROPERTY — EVI- 
DENCE.—Plaintiff om June 19, 1883, executed a bill of 
sale to defendants, describing the property as “ all my 
entire possessions at Grand Rapids, ineluding the cer- 
tain household furniture and all paraphernalia there- 
unto belonging to said house; also six lots in No. 
27; 12 lots in block No. 5; also one flat boat, one span 
of horses, one wagon, one tote-sled, one pung.’’ The 
sale was for a gross price. At the time, plaintiff kept a 
hotel at Grand Rapids, and also kept a saloon across 
the street from the hotel. Inthe saloon he had a 
quantity of liquors, which he claims to have sold to 
defendants at a subsequent sale, to-wit, on June 26th, 
and for the price of which this suit is brought. There 
is sufficient evidence to sustain the judgment for 
plaintiff, unless as claimed by defendants both here 
and by seasonably raising the objection in the court 
below, the liquors passed by the bill of sale, so that 
oral evidence of a contrary intent would be inadmis- 
sible. The phrase ‘‘all my entire possessions,’’ taken 
without any qualification, would of course carry the 
liquors. So it would carry every thing else that the 
plaintiff possessed, even the clothes on his back, his 
personal ornaments, or pictures, if he had any, of his 
wife and children, and the material for his next meal. 
It is hardly reasonable to suppose from the use of so 
general terms that the parties meant such articles to 
pass; in other words, that they used the phrase in its 
broadest sense, although we might be obliged to give 
it that meaning if there were nothing else in the con- 
tract to qualify it. We naturally seek to find a quali- 
fication in the contract; and the qualification or imi- 
tation is there. A general description of the subject 
may be restrained by a more particular description in 
the same contract. Broom Leg. Max. 646; 3 Washb, 
Real Prop. 400; Thorpe v. Thorpe, 1 Ld. Raym. 235; 
Wood v. Rowcliffe, 6 Exch. 407; Moore v. Ma- 
grath, Cowp. 12; Barney v. Miller, 18 Iowa, 460. 
This is especially the rule where the general descrip- 
tion is indefinite, or such as to suggest the idea that 
the parties could not have used it with its fullest and 
largest meaning. As said by Lord Mansfield in Moore 
v. Magrath: ‘It is very common to put ina sweep- 
ing clause, and the use and object of it in general is to 
guard against any accidental omission; but in such 
cases it is meant to refer to estates of the same nature 
and description with those that have been already 
mentioned.’ It is very clear that the parties did not 
intend this sweeping clause to carry every thing pos- 
sessed by plaintiff. For instance, it specifies one flat 
boat, one span of horses, one wagon, one tote-sled, one 
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pung. Only one each of these several articles could 
pass, no matter how many he may have had. We 
cannot suppose the particular description was in- 
tended to enlarge the general one—to add something 
to it—but ratheras intended to render it more defi- 
nite and certain by specifying particular articles and 
classes of property as intended to pass. A stock of 
liquors is not suggested by any thing in that particu- 
lar description. It was therefore proper to prove by 
parol a sale of the liquors at a subsequent date. Mc- 
Alpine v. Foley. Opinion by Gilfillan, C. J. 

[Decided Nov. 14, 1885.] 


—_——_—_q—__———. 


CALIFORNIA SUPREME COURT AB- 
STRACT. 


CONSTITUTIONAL LAW — SUPPLEMENTAL PROCEED- 
INGS—ACTION AGAINST DEBTOR OF JUDGMENT DEBTOR. 
The provision of section 720 of the Code of Civil Pro- 
cedure purporting to authorize the judge, by order to 
permit the judgment creditor to institute and main- 
tain an action against the alleged debtor of the judg- 
ment debtor is unconstitutional and void, for the rea- 
sou that by such section no notice to the judgment 
debtor of the proceeding is provided for; otherwise 
the alleged debtor of the judgment debtor might be 
compelled to pay twice. Bryant v. Bank of California. 
Opinion by Myrick, J. 

[Decided Nov. 25, 1885.] 

PAYMENT — BY STRANGER FOR BENEFIT OF CRED- 
ITOR—CONTRACT WITH MUNICIPALITY — TERMS CAN- 
NOT BE CHANGED BY LEGISLATION.—One person can- 
not, without authority, pay the debt of another, and 
charge the amount so paid against the party for whose 
benefit the payment was made. A contract entered 
into with a municipality, which provides for a certain 
mode of payment by the city, cannot be changed by 
subsequent legislation, so as to authorize a perform- 
ance different from that prescribed in the contract. 
And payments made in conformity with such subse- 
quent legislation, will not bind the contractor unless 
assented to by him. McGee vy. City of San Jose. Opin- 
ion by Morrison, C. J. 

[Decided Nov. 25, 1885.] 


—s - 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


REAL ESTATE — PRIVILEGE TO BUILD A SECOND 
STORY ON SCHOOL-HOUSE—TITLE TO—SALE OF SCHOOL- 
HOUSE — RIGHT OF PARTIES. — Certain persons were 
permitted to build a public hallas a second story of a 
new school-house, and after completion an agent, au- 
thorized by the school district, leased the second 
story to such persons with necessary easements of in- 
gress and egress, and with equitable provisions in re- 
gard to keeping the building in repair, etc., ‘so long 
as the building shall stand;”’ the building in its sev- 
eral parts was occupied in accordance with the agree- 
ment for nearly thirty years, when the district voted 
**to sell the school-house and lot under’? the hall, and 
their agent did convey all their interest in the land 
and building thereon. In areal action by the grantee 
against the occupants of the hall, held, (1) that the title 
to the hall was neverin the district; it inured to the 
builders before the execution of the instrument called 
a lease by virtue of their having built it under alicense 
from the district, and the purpose of the paper was to 
regulate the use and give the easement; (2) that the 
vote to sell did not authorize a conveyance of the hall, 
and the deed could go no further than the authority; 
(3) the defendants having disclaimed all except the 





second story with itseasements, that they being in 
possession have at least a color of title which is suffi. 
cient, as the plaintiff has failed to show a better one. 
Peaks vy. Blethen. Opinion by Danforth, J. 
[Decided Nov. 16, 1885.] 

—— 


RECENT ENGLISH DECISIONS. 


WILL—GIFT—EVIDENCE THAT IT WAS INTENDED AS 
AN ADVANCEMENT.— A ftera testator had made his will, 
giving his son asharein his residuary estate, he pur- 
chased for such son certain farming stock, and set him 
upon afarm. Shortly afterward the testator died, 
and the trustees of the will debited the son with a 
sum of money, equal to the value of the farming stock, 
as having been advanced to him by the testator by 
way of loan, and as a debt due from him to the estate. 
Held, that although Grave v. Earl of Salisbury, 1 Bro. 
C. C. 425, laid down that where there had been a gift 
of farming stock there was no presumption that it was 
intended as an advance to be set off against a legacy 
receivable under a will, yet Kirk v. Eddowes, 3 Hare, 
509, was an authority that evidence was admissible to 
show that at the time of the gift the testator expressed 
his intention that such gift was an advance to be set 
off; that in this case the court was of opinion that such 
an intention had been proved, and that therefore the 
value of the farming stock must be deducted from the 
share of the son. Ch. Div., June 18. Matter of Tur- 
ner. Opinion by Kay, J. (53 L. T. Rep. [N. 8.] 379. 

CORPORATION — LIABILITY OF FOR MISREPRE- 
SENTATION BY SECRETARY. — The secretary of the 
defendant company falsely, fraudulently, and without 
the knowledge of the directors of the company, repre- 
sented to the plaintiff that if the plaintiff took certain 
shares in the company he would be appointed solicitor 
to the company, and afterward represented that the 
plaintiff had been appointed solicitor. The plaintiff 
was induced by the secretary’s representations to ap- 
ply forshares in the company. He accepted and paid 
for the shares, and afterward paid calls on them, and 
received a dividend. Held, in an action by the plain- 
tiffagainst the company, that the secretary had no 
such implied authority to make representations on 
behalf of the company as to render the company liable 
to the plaintiff forthe fraudulent representations of 
the secretary, and therefore the plaintiff was not en- 
titled to have his name struck off the register of share- 
holders, nor to recover the price which he had paid for 
the shares, or the calls which he had paid, and was 
liable to the defendants on their counter-claim for 
furthercalls. Ct. of App.,June 22. Newlands v. Nat. 
Employers’ Accident Assn., Limited. Opinions by 
Brett, M. R., Baggallay and Bowen, L.JJ. (53 L. T. 

tep. [N. S.] 242.) 

WILL—GIFT OF INCOME TILL MARRIAGE — CAPITAL 
ON MARRIAGE—V ESTED OR CONTINGENT.—Testatrix by 
her will after bequeathing certain Russian bonds, gave 
all the rest of her stocks‘and shares wheresoever or in 
whatsoever invested to her executors and trustees 
upon trust to pay the dividends and interest thereof 
to her great-nephew until his marriage, and at the 
time of his marriage to hand over the stocks and 
shares to the said nephew. Held, that the nephew 
took a vested interest. Ch. Div., July 29, 1885. In re 
Wrey. Opinion by Kay, J. (53 L. T. Rep. [N.8.] 
334.) 

WILL — ENDOWMENT OF A PUBLIC INSTITUTION — 
PURCHASE OF LAND—HIRING ROOMS.—A_ testatrix by 
her will bequeathed a collection of pictures, china 
plate, books, and articles of vertu to trustees to form 
an art museum in Bath, to be called the H. Museum, 
and bequeathed to the trusteesa sum of money to be 
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held for the perpetual protection, maintenance, and 
endowment of the collection. It appeared that the 
testatrix intended the museum to be kept in Bath as 
a public institution for the benefit of the inhabitants 
of the city and the public generally. Held, that the 
gift was a valid gift for charitable purpuses. Hiring a 
house or room does not amount to a purchase of land, 
as it may be madeon such terms as not to give the 
hirer any exclusive right of occupation. Ch. Div., 
May 21, 1885. Matter of Holburne. Opinion by Chitty, 
J. (53 L. T. Rep. [N. 8.] 212.) 

WILL — “SURVIVORS”? — WHEN HELD TO MEAN 
** OTHERS ’—SETTLED SHARES—ABSENCE OF GIFT OVER. 
—By a will there was a gift to each child of the testa- 
tor for life, with remainder to that child’s children. 
In case any or either of the testator’s children should 
die without leaving a child or children him, her, or 
them surviving, there was a devise of the estates to 
which their child or children surviving would have 
been entitled if living to the testator’s surviving chil- 
dren for their respective lives, and after their respect- 
ive deaths their respective shares were given to their 
respective children. The will contained no gift over 
onthe death of all the testator’s children without 
leaving children. Oneof the children of the testator 
died without leaving issue. Other children of the 
testator were then living, but others had died leaving 
children who still survived. Hetd, that *‘ surviving” 
was to be read in its natural sense, and that the chil- 
dren of the testator’s deceased children took no in- 
terest in the shareof the child who had died without 
issue. Although original shares are all settled, and 
the shares of survivors in the share of a child dying 
without issue are settled in the same way, this is not 
of itself sufficient to show that “survivors’’ is to be 
read “ others.’’ Waite v. Littlewood, 28 L. T. Rep. 
(N. 8.) 123; L. Rep.8 Ch. App. 70; and Lucena v. 
Lucena, 37 L. T. Rep. (N. 8S.) 420; 7 Ch. Div. 255, dis- 
tinguished. Ct. of App., May 18. Benn v. “Benn. 
Opinions by Cotton, Lindley, and Fry, L.JJ. (53 L. 
T. Rep. (N. 8.] 240.) 

a ce 


INSURANCE LAW. 


FIRE POLICY — PREMIUM NOTE — FORFEITURE OF 
POLICY.—A condition in a fire-insurance policy pro- 
viding that the failure of the insured to pay a prem- 
ium note when it falls due will relieve the insurer 
from liability from any loss occurring during such de- 
fault, is not unreasonable,or contrary to public policy, 
and unless such condition is waived or rescinded by 
the insurer, the non-payment of the note at the stipu- 
lated time involves a forfeiture of the policy. Critch- 
ett v. Am. Ins. Co., 53 Iowa, 404; McIntyre v. Michi- 
gan State Ins. Co., 17 N.W. Rep’r, 781; Shakey v. 
Hawkeye Ins. Co., 44 Iowa, 540; Garlick v. Mississippi 
Valley Ins. Co., id. 553; Greeley v. lowaState Ins. 
Co., 50 id. 86; Williams v. Albany City Ins. Co., 19 
Mich. 451; New York Life Ins. Co. v. Statham, 93 U. 
S. 24; Wheeler v. Conn. Mut. Life Ins. Co., 82 N. Y. 
543; Klein v. Ins. Co., 104 U. 8. 88. To excuse the non- 
performance of such condition, it must appear that 
performance could not by any means have been ac- 
complished; and where the insured dies before the 
maturity of the premium note, and payment thereof 
could have been properly made by some one benefi- 
cially interested in the policy and in the performance 
of its conditions, such person cannot be relieved from 
the consequences of his default. Beebe v. Johnson, 91 
Wend. 500; Wheeler v. Conn. Mut. Life Ins. Co., 82 N. 
Y. 543; Evans v. United States Life Ins. Co., 64 id. 
305; Roehner v. Knickerbocker Life Ins. Co., 63 id 
160. D. took out an insurance policy upona dwelling 
house, occupied by himself and family, and other ex- 
empt property, insuring against loss by fire and 





lightning, and in consideration gave a premium note, 
due December 1, 1883. It was stipulated in the policy 
in substance that in default of punctual payment, the 
policy should be forfeited. He died on August 28, 
1883, leaving a widow and children, who continued to 
occupy and use the insured property. On December 
21, 1883, when the premium note was due and unpaid, 
the property was destroyed by fire. Held, that the 
insured property being exempt, vested in the widow 
and children of the deceased, and that the interest in 
the insurance policy devolved upon them; and in case 
of loss, where there was no default, the insurance 
money would accrue to them, and would not become 
assets of the estate of the deceased, nor subject to 
distribution under any law of the State. As the 
widow and children were beneficially interested in the 
contract of insurance, and they alone could be af- 
fected by the non-performance of the conditions of 
the contract, it was their duty to have paid the prem- 
ium note, and failing in that they cannot avoid the 
consequences of non-payment. Sup. Ct. Kans. Con- 
tinental Ins. Co. v. Daly. Opinion by Johnston, J. (33 
Kans. 601.) 

FIRE POLICY — LOSS— GOODS REMOVED FOR RE- 
PAIRS.—The owner of personal property insured under 
a policy which describes it as ‘‘contained in a frame 
dwelling-house,”’ situated on a certain street, may re- 
cover for the loss of such property when burned ina 
store where it was properly sent to be repaired. It is 
abundantly sustained by the adjudication of courts 
of high authority, supported by arguments which are 
entirely satisfactory tous. Wecan only refer briefly 
to some of the cases. In Peterson vy. Mississippi Val- 
ley Ins. Co., 24 Iowa, 494, the policy insured, with 
other property, ‘‘seven horses, * * * situated sec- 
tion 22,” ete. The policy (like the one in suit) con- 
tained the usual stipulation that ifthe risk should be 
increased by any means, without the assent of the in- 
surer, the policy should become void. The assured, a 
farmer, while hauling his grain to market with two of 
the horses, put upfor the night ata hotel, distant 
from section 22. During the night the hotel] barn in 
which the horses were stabled was destroyed by fire, 
and one of the insured horses was burned to death. 
Held, that the risk was not limited tothe use of the 
horses on section 22, but extended to the usual and 
ordinary use of them elsewhere, and that the com- 
pany was liable for the loss of the horse. Mills v. 
Farmers’ Ins. Co., 37 lowa, 400, was a policy insuring 
“ live-stock on premises situated sections 7, 76, 27." A 
horse owned by the insured, and usually kept on the 
designated premises, was killed by lightning at a place 
six miles distant from such premises, when the owner 
was driving him to mill. J/eld, that the insurer was 
liable. In McCluer vy. Girard F. & M. Ins. Co., 43 
Iowa, 549, the policy covered a phaeton ‘‘ contained in 
a frame barn,’’ and the vehicle was destroyed by fire 
while at a carriage shop undergoing repairs, and where 
it was subject toan increased risk. The insurance 
company was held liable for the loss. In Longueville 
vy. West. Assur. Co., 51 Iowa, 553; 8S. C., 2. N.W. Rep’r, 
394, the policy covered “family wearing apparel con- 
tained 3,” etc. 


in two-story frame dwelling on lot 6,’ 
While riding in a sleigh along a street certain wearing 
apparel of the assured was burned. Held, the loss was 
recoverable under the policy. In Everett v. Cont. Ins. 
Co., 21 Minn. 76, the property insured was a threshing 
machine “‘stored in barn on section 36, T. 23, R. 28, 
owned and insured by L. L. Chaffin.”” The machine 
was burned when standing in a field on that section. 
The company was held liable. Judge Berry, deliver- 
ing the opinion of the court, said: ‘* But whatever 
might have been the purpose of the location of the 
machine in the application and policy, there is no 
ground whatever for contending that it was, in letter 
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or in spirit, a promissory stipulation on the part of 
the insured, or a condition of insurance on the part of 
the insurer, that this location should remain un- 
changed, or if changed, that while changed the insur- 
ance should cease or be suspended. Smith v. Mechan- 
ics & Traders’ Ins. Co., 32 N. Y. 399, and cases cited; 
Blood v. Howard Fire Ins. Co., 12 Cush. 472; Fland. 
Ins. 241, 255, 269, 485."" Holbrook y. St. Paul F. & M. 
Ins. Co., 25 Minn. 229, is a case in which mules were 
insured as being all contained in acertain barn. For 
the purpose of plowing, and also of repairing such 
barn, they were removed to another barn on another 
section where the loss occurred. The company was 
held liable under the policy for the loss. London & 
Lancashire Fire Ins. Co. vy. Graves, 12 Ins. Law J. 308, 
is very closely in point. Buggies were insured as 
“contained in” acertain livery-stable. They were 
burned while in a carriage factory for repairs. Held, 
that the absence of the buggies from the designated 
place of deposit for repairs was an incident of their 
use and permitted by the policy, and that the insurer 
was liable. There is a valuable note to this case by 
the editor of the Insurance Law Journal, in which 
many cases bearing upon this question are cited and 
commented upon. The same doctrine is recognized 
by the Superior Court of Rhode Island in Lyons v. 
Providence Washington Ins. Co., 12 Ins. Law J. 188; 
but in that case there was a permanent removal of the 
insured property from the place designated in the pol- 
icy, and for that reason the insurer was relieved from 
liability. Sup. Ct. Wis. Noyes v. Northwestern Nat. 
Insurance Co. Opinion by Lyon, J. (25 N. W. Rep’r, 
419.) 

[Decided Nov. 3, 1885.] 

FIRE POLICY—DECEIT AND MISREPRESENTATION BY 
AGENT—WHO TO BEAR LOSS.—Where an ageut of an 
insurance company, acting within the general scope 
of the business intrusted to him, whose duty it is to 
fill up blank applications, deceives and misleads the 
assured, who is unable to read by deliberately writing 
false answersin the application,and procuring the 
signature of the assured thereto, after he had given 
full and correct answers to the questions asked, the 
company receiving the premium, and for whom the 
agent was acting, will in the case of aloss be held re- 
sponsible for the misrepresentations, and will be es- 
topped from insisting on the breach of warranty and 
the untruth of the representations. Union Ins. Co, v. 
McGookey, 33 Ohio St. 555; Planters’ Ins. Co. v. Myers 
55 Miss. 479; Bartholomew v. Merchants’ Ins. Co., 25 
Iowa, 507; Sprague v. Holland Purchase Ins. Co., 69 N. 
Y. 128; American Ins. Co. v. Luttrell, 89 Ill. 314; Pech- 
ner v. Phoenix Ins. Co., 65 N. Y. 195; Insurance Co. v. 
Wilkinson, 13 Wall. 222; Germania Fire Ins. Co. v. 
McKee, 94 Ill. 494; Andes Ins. Co. v. Fish, 71 id. 620; 
Atlantic Ins. Co. v. Wright, 22 id. 473; Malleable Iron 
Works v. Phoenix Ins. Co., 25 Conn. 465; Eilenberger 
v. Protective Mutual Fire Ins. Co., 89 Penn. St. 464; 
Protection Ins. Co. v. Harmer, 2 Ohio St. 452; Boetcher 
v. Hawkeye Ins. Co., 47 Iowa, 253; Geib v. Insurance 
Co., 1 Dill. 443; Insurance Co. v. Mahone, 21 Wall. 152; 
Ayres v. Hartford Fire Ins. Co., 17 Iowa, 176; Amer- 
ican Cent. Ins. Co. v. McLanathan, 11 Kans. 533; Hine 
& N. Dig. Ins. Dec. 39, 40, and authorities there cited. 
2) If any party is to suffer by reason of the wrong- 
doing of such general agent, it should be the company 
who clothed him with authority, and for which he 
was acting, rather than the assured who acted in good 
faith, and innocently became a party tothe contract. 
(3) An insurance company cannot escape the responsi- 
bility of the mistake or fraud committed by an agent 
who is its trusted representative, with authority to 
solicit insurance, fill up and forward applications 
therefor, and to complete and execute insurance con- 
tracts in their behalf by an ambiguous provision 








obscurely printed in the policy, that “it isa part of 
this contract that any person other than the assured, 
who may have procured this insurance vo be taken by 
this company, shall be deemed to be the agent of the 
assured named in the policy, and not of this company, 
under any circumstances whatever, or in any trans- 
actions relating to this insurance.”’ Such a condition 
involves a legal contradiction, and isinvalid. Sup. Ct. 
Kans., Oct. 9, 1885. Sullivan v. Phoenix Ins. Co. of 
Brooklyn. Opinion by Jobuston, J. (8 Pac. Rep’r, 
112.) 





OUR NEW YORK LETTER. 

‘THE meeting of the bar held Saturday,to pay tribute 

to the memory of the late Francis N. Bangs, was 
the most largely attended of any of a similar charac- 
ter held here for many years. It was also the most 
interesting. The committee having the arrangements 
in charge, instead of trusting to the haphazard efforts 
usually so distressing on such occasions, selected sev- 
eral distinguished gentlemen whose gifts and acquaint- 
ance with the decease eminently qualified them for the 
sad duty. The speakers were Roscoe Conkling, James 
C. Carter, Frederick R. Coudert, Algernon 8. Sulli- 
van and A. J. Vanderpoel. The addresses of all but 
one of the speakers deserve a permanent place in the 
history of our bar. Each one of them assumed the 
dignity of afuneral oration. The chamberof the Gen. 
eral Term was crowded by appreciative and attentive 
listeners, and as one after the other of the gifted 
orators arose and in turn pronounced his eulogy on 
the departed jurist, one was reminded of the panegy- 
rics delivered in the rostra at Rome. 

Mr. Conkling appeared ina new role and was very 
effective as he uttered his polished and eloquent trib- 
ute. His earnestness of expression and utterance, 
and the almost classic purity of his language, all went 
to mark his memorial address as one of the most 
satisfactory heard here in many years. Chief Justice 
Noah Davis presided, and on either side of him were 
the chief justices of the various courts. 

It ishoped that this occasion may mark a new era 
in the conduct of similar memoria] services conducted 
by our bar. The reputation of our great advocates is 
ephemeral enough at best, and it is peculiarly fitting 
than when one distinguished in his generation dies, 
his brethren should take an inventory of his gifts and 
talents and learn the lesson of his life, as well as pay 
their tribute of respect to his memory. 

The career of Mr. Bangs affords peculiar encourage- 
ment to the young lawyer who is willing to work. 
Without the aid of social connections, which so fre- 
quently facilitate the entrance of young professional 
men into active life, he seemed to adopt as his motto: 
‘* Labor omnia vincit,’”’ and lived to realize the truth 
of the legend. He was an athlete of a lawyer, con- 
scious of his power, and he ‘‘ Ne’er recked of his own 
life nor spared himself.” 

The graces of the orator he had not, but the absence 
of these was supplemented by a force and earnestness, 
coupled with acomplete mastery of his case, that 
made him the successful advocate he was. His power 
of application and concentration was prodigious. He 
was known to spend as muchas sixteen consecutive 
hours in thinking out some complex law problem be- 
fore it lay disintegrated in orderly arrangement be- 
fore him. He was one of the giants whom the lawyers 
crowded in to hear when he did battle for his cause. 
How polished was his steel, how unerring his aim, 
how sharp the bosses of his shield, those who rushed 
upon him less fully equipped than he well know. 

It was remarked by one of the speakers that law- 
yers in the very front rank here usually died before 
middle life, was passed and a retrospective glance 
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proves the truth of this observation. Men who stand 
in that rank are of necessity workers and come to 
take their greatest pleasure in their labors. It is un- 
natural not to work all the time, and they come to 
feel with Cicero that “life would be quite endurable 
were it not for its amusements.’’ Nature will not be 
mocked however, and the end is usually sudden. 

The last meeting of the Bar Association was one of 
the most numerously attended in its history, and was 
not altogether a creditable one. Mr. Field had at the 
previous meeting given notice that he would call up 
two resolutions then offered at the next stated meet- 
ing of the association. The resolutions were as fol- 
lows: 

Resolved, That in the opinion of the association the 
law should be reduced as far as possible into the form 
of a statute. 

Resolved, That the law of real property and the law 
of personal property and the law of commercial con- 
tracts, can be reduced into the form of a statute. 

These resolutions were by motion made the special 
order of the meeting held last Tuesday. The anti- 
codists before the meeting sounded the tocsin of 
alarm, and sent out a notice stating that the friends of 
the Code were preparing to rally in great force and 
calling upon all good anti-codists to be sure and be 
present. So far as your correspondent is aware, no 
notice other than the usual notice of the secretary had 
been received by any of the friends of the Code. The 
result was that the anti-Code members were present 
in overwhelming force, although it is now very evi- 
dent taat the great majority of the members of the 
association are opposed to the Field Code if not to 
codification in general. When the reports of commit- 
tees were called the chairman of the committee to op- 
pose the adoption of the proposed Civil Code arose 
and began to read a voluminous report attacking the 
Code and Mr. Field incidentally with more virulence 
than had been hitherto shown. Mr. Field was referred 
to as the ‘‘instigator of the scheme,’’ and one unac- 
quainted with the facts might have supposed the re- 
port was an indictment of Mr. Field for having en- 
tered into a conspiracy with ignorance and confusion 
to overthrow and destroy the whole fabric of the com- 
mon law. 

Mr. Field asked to have the discussion of the report 
postponed to some future date, that he and the friends 
of the Code might have an opportunity to acquaint 
themselves with its contents, and go over it in detail. 
This however was denied him, and finally after much 
unseemingly wrangling, and long after midnight, the 
report was accepted and adopted. The committee in 
preparing its report relied much for its weight of 
argument upon the paper of the late Prof. Pomeroy 
on the California Code. With apparent good reason 
the professor found much to criticize in that Code, 
but itis a very significant fact that none of the eight 
or nine sections of the Code of California which re- 

ceived his strong disapproval appear at all in the New 
York Code. Therefore the statement made in the re- 
port that the two Codes were almost alike is not true. 
Prof. Pomeroy was an advocate of codification and 
a firm believer in its benefits. After the adoption of 
the report the association greatly weakened the effect 
of its action by tabling the resolutions of Mr. Field, as 
well as another one proposed to appoint 2 committee 
to investigate and report onthe English codification 
of the law relating to bills of exchange, etc. 

It has recently been proposed to remedy the not in- 
frequent disturbance of title caused by prosecution of 
dower rights not known previously to exist, by hav- 
ing a law passed requiring registration of all claims to 
dower rights to be made within one year of the de- 
cease of the husband. Many of our lawyers would 
favor abolition of all dower rights. 





The heteniinn 1 retirement of Chief Justice Daly 
is the cause of almost universal regret among the law- 
yers. He not only enjoys the respect of the bar, but 
he has endeared himself to all who have practiced be- 
fore him. Going on the bench when the bar included 
less than nine hundred lawyers, he has lived to see it 
grow to over six thousand. He could truly paraphrase 
the old Latin poet, Coelius, and say: 

** This is the sweetest thought in growing old, 
To feel that we grow dearer to our fellows,” 

A number of lawyers were discussing the unsatis- 
factory condition of the Federal law which does not 
permit review of proceedings on indictment in crimi- 
nal actions. One of them remarked that whenevera 
client of his was indicted and he had any question of 
his innocence, he turned the subject in the direction 
of geography, and remarked to him that Canada was 
about two hundred miles to the northward. 

Demor Enmor. 
a 


COURT OF APPEALS DECISIONS. 


following decisions were handed down Tues- 


7 

day, Dec. 15, 1885: 

Judgment affirmed with costs—George F. Neubauer, 
appellant, v. New York, Lake Erie & Western Rail- 
road, r nt affirmed—People, de- 
fendants in error, v. J. BE. Jefferson, plaintiff in error; 
People, respondents, v. Charles Taylor, appellant.—— 
Motion to modify decision denied, with ten dollars 
costs—Giles H. F. Van Horne, appellant, v. William 
Campbell et al., respondents. Appeal dismissed un- 
less the appellants perfect and file a new undertaking 
within twenty days, without costs—Thomas J. Pope 
and another v. George A. Porter and others, appel- 
lants.——A ppeals dismissed with costs—People, ex rel. 
Wallkill Valley Railroad Company, respondent, v. 
William Keator and another, assessors, ete., appel- 
lants; Alfred De Friest and another, respondents, v. 
City of Troy, appellant. ——Motion for reargument de- 
nied without costs—Daniel Lord, Jr., trustee, v. Yon- 
kers Fuel Gas Light Company.——Motion for prefer- 
ence denied without costs—Ellis R. Thomas and 
another, respondents, v. Thomas J. Evans and an- 
other, appellants. 











iinctllipiiniiitanentai 
NOTES. 


The Newtown health board are going to try to sup- 
press **cremation,’’ on the ground that it infringes 
the ordinance against “ bone-burning.’’ They should 
not regard human bodies in Mr. Venus’ * bony light.’’ 

Our friends of the Central Law Journal have been 
asking the opinions of their patrons as tothe proper 
mode of conducting their excellent journal. As 
might be expected, opinions differ. One however does 
not seem complimentary. It calls the Journal 

“dear old thing.’? Nowit is not dear, and not so very 
old— not so old as ourselves, for instance. 

Gibson’ sLaw Notes is very readable,mainly because it 
reproduces so much from our own columns. It says, in 
speaking of our recent article on a ** Class of Counsel :”’ 
It ‘‘is kind enough to admit ‘ that we do not repudiate 
the common speech for which we are beholden to the 
ancient rulers of this land.’ No, cousin of the bound- 
less West, you do not, but you do alter it just a little 
bit. However we can forgive all that, when he tellsus 
that with all our material faults, and we may have 
many, we are still the Greeks of modern civilization.”’ 
But you do not seem able to civilize your Greeks. 

This however is not so bad as the following: “The 
Americans appear very sore with us that we did not 
make as much fuss with Chief Justice Waite as they 
did with Lord Chief Justice Coleridge. They are a 
little bit unreasonable. Chief Justice Waite chose to 
visit England when all the lawyers were absent holi- 
day-making. Moreoverthe name of Waite, honored 
as it isin America, is scarcely known in England; we 
are so self-absorbed we veally do not take enough no- 
tice of the celebrities of other countries.” The writer 
also speaks of this country as ‘out there.’’ The con- 
ceit of an islanderis something amazing. By the way, 
would not our critic do weli to alter his rhetoric ‘ just 
alittle bit?’’ Among other criticisms, he laughs at 
us for calling a *‘ pavement”’ a sidewalk.” 
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CURRENT TOPICS. 





VERY eminent lawyer of the city of New York 

writes us: ‘‘It seems to me that what took 
place at the last meeting of the Bar Association 
here deserves inquiry and remark from you. As I 
look at it, a gentleman who had been for half a 
century identified with a great movement in the 
evolution of the law, being past eighty years of age, 
having been one of the original associates who 
founded the Bar Association, and being still amem- 
ber, went to one of its regular mectings and there 
publicly asked and obtained that a resolution offered 
by himself involving discussion, not at all of the 
Field Code or of any thing personal to himself, but 
simply a discussion of certain general questions of 
the law, be made a special order for the next regular 
meeting, and also that notice of what was proposed 
be given to all members of the association. No 
sooner was this notice made public than a commit- 
tee, appointed months before and with no fixed 
time or obligation as to handing in their report, 
found it necessary to present their report on the 
identical evening previously set apart for a different 
purpose, and to insist on and obtain precedence of 
the special order. After this, the evening until 
midnight being consumed in an unseemly wrangle 
over the report of the committee, the special order 
was laid on the table, and the gentleman first men- 
tioned, and those of us who had come there to hear 
him, were denied the opportunity of learning his 
views of the practical philosophy and application 
of the law for the confirmation or correction of our 
views if need be. Doubtless this was one way to 
‘urge the rejection of the Field Code,’ but it 
seemed to me at the time that to include it among 
the ways in which the committee was expected to 
do that, required a very wide sense of the purpose 
of their appointment.” This is the way it must 
strike all moderate men who have the good of the 
profession at heart, and have no axes to grind, 


; 


There was a very ‘‘funny” scene in the United 
States Senate a few days ago. Mr. Frye proposed 
not only to prohibit the sale of intoxicating liquors 
in the senate restauraunt, as at present, but to dis- 
charge any clerk who connives at the keeping of 
such liquors in committee-rooms. A motion to 
strike out the rule, as above stated, received twenty 
votes. Mr. Vest said it was inspired by “ fanati- 
cism,” and then he pulled himself down. Mr. Cock- 
erell proposed to expel any senator keeping liquors 
in the capitol. Mr. Ingalls had the bill of fare read, 


and in spite of the rule it shows a wine list, includ- 
ing “Blackburn’s Reserve Madeira,” — (cries of 
‘good for Joe”!) And some “bottled expressly 
for the United States Senate café” — (nearly unani- 
Mr. Cockerell said he had known 
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mous laughter). 








the senate to be compelled to adjourn because mem- 
bers were drunk. Mr. Frye said that Simon Cam 
eron and Hamlin had told him that twenty years 
ago a quorum of the senate was sometimes intoxi- 
cated. Mr. Cockerell offered to name half a dozen 
who got drunk, but nobody called for the names. 
But Mr. Cockerell’s motion was defeated, thirty- 
eight to twenty, and on Mr. Edmond’s motion (nat- 
urally), the provision to discharge the clerks was 
struck out. We call this a disgraceful scene. If 
senators are such loafers that they cannot get along 
during the hours in which they are at the capitol 
without drinking rum, they had better go home to 
their respective villages where they can sit at the 
tavern, and play checkers and drink. By the way, 
we wonder if the people are not paying for the 
rum that these legislative topers are consuming ? 
We ourselves are not intemperate on the subject 
of ‘‘temperance,” but it certainly is not a subject 
to be made fun of, especially in the United States 
Senate. If there is any community that stands in 
more need than any other of a radical temperance 
reform, it is Washington. Scores of our most tal- 
ented public men have been demoralized and ruined 
by genteel tippling at the National capital. Other 
vices inevitably flow in its train. What would be 
said to a scene like the above in the English house 
of commons or house of lords? 


Lord Coleridge has been making an address at a 
thieves’ supper, it seems. The thieves however had 
all been discharged, and were the objects of the St. 
Giles’ Mission. We find the following comments 
on his remarks in the Law Times: ‘* Lord Coleridge 
possibly talked a little above the intellectual level of 
the majority of his audience last Tuesday night, but 
the subject on which he spoke is one of profound 
public importance. The interest as well as the 
duty of society, demands that a good deal more 
practical attention should be paid to the possibility 
of doing something better with our criminals than 
hunting, trying and punishing them. There is, 
perhaps, something comical about a discourse in 
favor of greater leniency in the punishment of lar- 
ceny addressed toa thieves’ supper, and we do not 
take the cheers which greeted Lord Coleridge’s re- 
marks as a conclusive proof of the soundness of his 
views. But the undue severity of the present scale 
of punishments for offenses against property as 
compared with those for offenses against the person 
is a notorious evil; and it is matter of common 
knowledge to all concerned in the administration 
of the criminal law that the prison system, improved 
as it has been, tends to aggravate and propagate 
criminal propensities. The existence of a criminal 
class is probably a necessary incident of our social 
organization; but just for this reason we ought to 
be more careful to see that the machinery devised 
for repressing the evil does not in fact reproduce 
it.” And the Solicitors’ Journal says: “There has 
been a good deal of carping at the remarks which 
Lord Coleridge addressed the other evening to the 
discharged prisoners who are the objects of the St. 
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Giles’ Mission; but for our own part, we think that 
a debt of gratitude is due to him for his efforts in 
the direction of proportioning punishment to crime. 
His remarks were not so much addressed to the 
discharged prisoners before him as to the judges 
and magistrates who administer our criminal law; 
and as to some of these personages, they were cer- 
tainly neither uncalled for nor unjust. There are 
some few judges and recorders who seem to be in- 
capable of understanding that there should be some 

roportion between a crime and its punishment; 

ut in general lawyers may be trusted to endeavor 
to preserve some such proportion. In order to do 
this effectively however it is necessary that the 
judge should be accurately aware of the results to 
the criminal of the sentence he bestows. We know 
one most able criminal judge, who before he entered 
on his duties, took the greatest pains to ascertain 
the actual results to prisoners of the sentences it 
was in his power to inflict. How many judges fol- 
low this excellent example? How many know exactly 
what Bill Sikes will have to do or suffer in conse- 
quence of the sentence airily pronounced from the 
bench! But it is of course among country magis- 
trates that the most glaring examples of iniquitously 
heavy sentences occur.” The disproportion between 
the punishment of offenses against property and 
that of offenses against the person is noticeable in 
this country, in some parts of which it is more 
dangerous to kill a mule than a man. We are not 
sentimental in regard to discharged prisoners, but 
the question is very important to society, what shall 
be done with them or for them? Has society done 
all its duty when it lets their hair grow and gives 
them a new suit of clothes and a trifling sum of 
money? Is not every man’s hand against them, and 
as a natural consequence is not their hand against 
every man? It seems to us that a discharged pris- 
oner, even the most repentant and with the best in- 
tentions, is a most pitiable object. Here is an ob- 
ject at our own doors on which humane men and 
women might well bestow some of the attention 
and the money which they give to foreign missions. 
Let us have the ambition which the Mikado has, to 
“make the punishment fit the crime.” 


Attention is called to a letter in another column 
from Professor Koenig to Mr. David Dudley Field, 
on the proposed Civil Code of this State. The 
writer is a professor in the University of Berne, the 
chief of a commission to form a civil code for the 
canton, and a high authority. Doubtless his name 
will have as much weight with some as that of Pro- 
fessor Pomeroy, who has been quoted, but incor- 
rectly, as an opponent of general codification — he 
was only a critic of a few portions of the California 
Code, which are unlike our own— or as that of 
Professor Dwight, of Columbia College Law School, 
who in the Columbia Jurist, edited by the col- 
lege lads, seems of late to have acquired an organ 
of his own. His or its last utterance on the subject 
is to the effect that the late vote in the New York 
City Bar Association demonstrates that the opposi- 





tion is not based on personal hostility to Mr. Field, 
but on hostility to codification in itself. That is 
what we have always said. There has for many 
years ‘been hostility to and envy of Mr. Field in 
high quarters, but the opposition is radical; it 
proceeds from a contempt of the popular will, de- 
clared in the Constitution, in favor of written laws; 
from a graybeard horror of having to do any new 
studying; and from a fear that the expert standing 
of skillful counsel may be impaired by placing the 
laws within easy reach of the people to be governed 
by them. Probably a majority of the profession 
are opposed to general codification — although not 
such a majority as is indicated by the drummed 
and packed meeting of the city association — but 
we do not care if every lawyer in the State is op- 
posed. A handful of interested lawyers — eleven 
thousand of five millions of citizens — must not sup- 
pose that they can always defeat the strong will of 
the public. The question is simple, and the propo- 
sition is reasonable. Shall our laws be written in 
one volume or in five thousand? Shall they be con- 
cise and clear, or diffuse and obscure? Shall they 
be fixed, consistent and certain, or changing, con- 
tradictory and uncertain? Shall they be within the 
reasonable reach and capacity of the public, or shall 
they require the searching and construction of an 
expert, high-priced and over-influential body of in- 
terpreters? Since the days of the Jacobin clubs of 
Paris there has never been until now another such 
instance of defiance and defeat of the popular 
majority by a few determined and prejudiced 
obstructionists. 


The recent decision by the General Term of the New 
York Superior City Court (8th December), in Jreland 
v. Metropolitan Elevated RailroadCo., ante, p. 488, re- 
versing the verdict of the jury because in assuming 
the plaintiffs’ damage to his property the jury took 
into consideration the plaintiffs’ loss of rents since 
the building of defendants’ road, seems to indicate 
the necessity of some final decision in this matter 
of damages. Notwithstanding the very great de- 
mand for rapid transit in New York city, many 
thinking men have always contended that the occu- 
pation of a public street by a steam railway is a 
serious violation of the most sacred rights of private 
property, and that the company should have bought 
a right of way in the centre of the blocks, continu- 
ing the viaduct by ornamental stone bridges over 
the cross streets. The usurping of a public street, 
notwithstanding the benefits to most adjacent pro- 
prietors, occasioned serious suffering and damage to 
some other owners, and the Court of Appeals left 
their damage an open question. But ever since, 
the trial courts have been engaged in setting aside 
verdicts in favor of those damaged, on technical 
grounds. The result is that it seems to most of 
those injured that they have no rights of property 
worth protecting against the assaults of a powerful 
corporation. This is a matter calling for some 
remedy a little more speedy than the expensive and 
dilatory methods of judicial proceedings after the 
railroads are in possession. 
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NOTES OF CASES. 


N DeVoin v. Michigan Lumber Co., Wisconsin 
Supreme Court, December 1, 1885, 25 N. W. 
Rep. 552, A. hired his team and driver to B. to 
haul logs, and by the direction of C., B.’s foreman, 
the driver went to haul hay, and under the guidance 
of C., in going to a hay-stack, drove over the snow- 
covered ice on the river, which broke through and 
the horses were drowned. Held, that B. was liable 
to A. for the value of the horses. The court said: 
‘* Was the driver the agent of the plaintiff in the 
act of obeying the directions of the defendant’s 
foreman and guide, at a place distant from the 
camp, and in a kind of work not contemplated by 
the contract of hire? It seems to us that he was 
not. Of course the driver was selected by the 
plaintiff to drive the team in performing the work 
contemplated in the contract of hire. Had the in- 
jury occurred by reason of any negligence or incom- 
petency of the driver while engaged in the work or 
service so contemplated by the contract of hire, 
then the loss would have fallen upon the plaiutiff ; 
for by selecting him to drive his team, he had taken 
upon himself the responsibility of the requisite care 
and competency of the person so selected in doing 
the work he had contracted to have himdo. Quar- 
man Vv. Burnett, 6 Mees. & W. 499; Jones v. Mayor, 
ete., 14 Q. B. Div. 890; Huff v. Ford, 126 Mass. 24; 
8. C., 30 Am. Rep. 645; Joslin v. Grand Rapids I. 
0o., 50 Mich. 516; 8. U., 45 Am. Rep. 54. And 
yet while engaged in such contemplated work, had 
the team been injured solely by reason of having 
been driven by the careless direction of the defend- 
ant into some place of danger, not obvious to the 
senses and unknown to the driver, there would be 
no question of the defendant’s liability. Indermaur 
v. Dames, L. R.,2 C. P. 311. In such contemplated 
service the defendant was still under obligation to 
exercise reasonable diligence in providing a suitable 
place for the team to be driven; or in other words, 
not to carelessly cause the team to be driven into a 
place of concealed danger unknown to the driver. 
Id.; Coombs v. New Bedford C. Co., 102 Mass. 583, 
584; 8. C., 3 Am. Rep. 506 ; Swoboda v. Ward, 40 
Mich. 423; Parkhurst v. Johnson, 50 id. 70; S. C., 
45 Am. Rep. 28. In case of injury in such contem- 
plated service, the mere fact that the driver was in 
a limited sense the agent of the plaintiff, as indica- 
ted, would not take away the liability of the de- 
fendant, under whose orders and control he was 
acting at the time for negligently inducing him to 
drive into a place of concealed danger. Rourke v. 
White M. C. Co., 2. C. P. Div. 205. But the case at 
bar is more favorable for the plaintiff than any sup- 
posed. Here the injury occurred when neither the 
team nor the driver were engaged in the work con- 
templated in the contract of hire. They were both 
however doing service for the defendant under the 
directions of its foreman, and the guide selected by 
him. The team was drowned solely by reason of 
being driven by such direction into a place of con- 
cealed danger unknown to the driver. Had not the 





team at the time of the injury been accompanied 
and driven by the driver selected and employed by 
the plaintiff, there could be no question but what 
such diverted use of the team would have been a 
conversion within all the authorities. Wheelock v. 
Wheelwright, 5 Mass. 104; Homer v. Thwing, 3 Pick. 
492; Hall v. Corcoran, 107 Mass, 251; 8. C., 9 Am. 
Rep. 30; Woodman v. Hubbard, 25 N. H. 67; Hart 
v. Skinner, 16 Vt. 188. The same rule has been 
applied to the unauthorized use of slaves. Horsely 
v. Branch, 1 Humph. 199; Seruggs v. Davis, 5 Sneed. 
261; Moseley v. Wilkinson, 24 Ala.411; Fail v. Me- 
Arthur, 81 id. 26; Spencer v. Pilcher, 8 Leigh. 566. 
For the loss during such diversion or misuse, the 
defendant would have been absolutely liable even 
though it oceurred by reason of the fault of the 
horses or a mere accident. Lucas v. Trumbull, 15 
Gray, 806; Perham v. Coney, 117 Mass. 102; Fisher 
v. Kyle, 27 Mich. 454; Lane v. Cameron, 38 Wis. 
603. Does the mere fact that the driver consented 
to the diversion of employment, and was in the act 
of driving the team when the accident occurred, 
relieve the defendant from the liability which would 
otherwise have existed ? We must answer this 
question in the negative. There is no claim that 
he participated in or was ever present at the time 
of making the contract of hire; nor that he had 
any authority to modify that contract or make a 
new one. The case is quite similar in principle to 
Crocker v. Gullifer, 44 Me. 491, where one of the 
drivers had a conditional interest in the horses and 
consented to the diversion, but it was held that the 
defendants were liable for their value, notwithstand- 
ing they were accidentally destroyed by fire without 
the neglect or fault of any one.” 





In Will of Walter, Wisconsin Supreme Court, 
Dec. 1, 1885, 25 N. W. Rep. 538, it was held thata 
willin English made by a German, who did not 
understand English, but with full knowledge and 
approval of its contents, is valid. The court said: 
‘¢ This is an interesting and perhaps an important 
question. It has not heretofore been raised in this 
court to our knowledge, aud the industry of counsel 
has failed to find a direct adjudication of the ques- 
tion elsewhere. However, in Redfield on Wills, to 
the statement in the text that ‘it seems to be well 
settled that the testator may put his will in any lan- 
guage he may choose,’ there is a note in which the 
author says: *Wedoubt if the common law will 
allow of a written will being expressed in a language 
not understood by the testator. That would seem 
indispensable to any understanding execution of the 
instrument.’ Vol. 1, p. 166, (4th ed.) note 8. No 
case or authority is cited to support the opinion in- 
timated in the last extract. The reason given for 
this opinion is, in effect, that a person cannot have 
an understanding of the contents of an instrument 
unless it be written in a language he knows. True, 
he may not get such understanding by reading the 
instrument himself, but there are other methods by 
which he can be accurately informed thereof, al- 
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though he may not be able to reading understand- 
ingly a word of the instrument. A vast amount of 
accurate knowledge is alone imparted to the mass 
of mankind by means of translation from languages 
understood by but few. Such is the foundation of 
our belief in very many most important accepted 
truths in theology, science and history. Important 
writings are frequently signed without perusal, the 
signer relying upon the statement of another, who 
knows what the instrument contains, as to its con- 
tents. If the information states such contents 
truly, the signer knows just what he has signed. 
Were an issue made up as to whether the signer 
of a written instrument knew its contents when 
he signed it, and the proof should show that 
he never read it, but was accurately informed of its 
contents orally, before he signed it, by a person 
who had read it, the issue would necessarily be found 
in the affirmative; that is, that the signer knew the 
contents of the instrument. There can be no doubt, 
we think, that a person who signs an obligation or 
promise, with knowledge of its contents, imparted 
to him by parol, is liable thereon, although it may 
be written in a language he does not understand. 
The question is not by what means or instrumental- 
ities the signer was informed of the contents of the 
instrument, but did he know its contents when he 
signed it? No good reason is preceived why this is 
not also true of wills. Of course it is essential to a 
valid will that the testator should have had an in- 
telligent understanding and comprehension of its 
contents when he executed it. The formalities re- 
quired by law in the execution of wills are pre- 
scribed for the purpose (among others) of preserv- 
ing satisfactoy evidence that the- testator in each 
case had such understanding of the contents of his 
will. But the law does not require that he shall 
read his will before execution, or be able to read 
it, as a condition to its validity. If such were the 
law, the blind, or those persons who from illiteracy 
or other cause are unable to read, could never make 
a valid written testament. The same would be true 
of many persons who may desire to execute a written 
will when in extremis, and who are otherwise com- 
petent to do so. It has long been held that per- 
sons thus circumstanced may execute valid written 
wills. And if the will of any such person is drawn 
in accordance with his instructions, although not 
read over to him, it seems now to be settled, that if 
otherwise sufficient, it is a valid will. 1 Redf. 
Wills, 57, ch. 8, sec.6§5. * * * Inview ofthe 
well-known fact that quite a large percentage of the 
people of this State do not understand the English 
language, and of the probability that many wills of 
such people, written in English, have been admitted 
to probate, we should adopt the rule here suggested, 
even though the argument against it were much 
stronger than it is. Otherwise great mischief might 


be done by defeating the real will of the testators, | 


carefully expressed, and duly verified in the man- 
ner prescribed by statute, and by unsettling estates 
supposed to be settled, and divesting rights of 
property believed to be fully vested. If the same 





circumstances had existed generally in this country 
when Judge Redfield wrote the intimation above 
mentioned, we greatly doubt whether he would have 
thought that the rule there suggested (even conced- 
ing it to be a rule of the common law) was at all 
applicable to the condition and circumstances of 
our people.” 

In Pierce v. State, 63 Md. 592, a statute provided 
every person who shall sell, or offer to sell, or have 
in his possession with the intent to gell the article 
known as ‘‘ oloemargarine,” without being stamped 
as required by section first, and that every retailer 
who sells a package or parcel, without delivering to 
the purchaser the package or parcel labelled as re- 
quired by the first section, shall for each such of- 
fense, forfeit and pay a fine of one hundred dollars. 
And section 3 of the same act provided that every 
person who shall sell, or offer or expose for sale, the 
article known as “oleomargarine,” without having 
it stamped or labelled as required by the first section 
shall be guilty of a misdemeanor, etc. The court 
said: ‘‘There is no force in the objection to the 
act on the ground of unequal or partial legislation. 
It does not prohibit the manufacture or sale of oleo- 
margarine, but merely provides that when sold, it 
shall be sold as oleomargarine —- as an article made 
from the oil or fat of animals, and not from milk or 
cream. The object of the law is to protect the pur- 
chaser against fraud and deception. If one wants to 
manufacture and sell it he can do so, but he must 
sell it as oleomargarine, and not as an article, the 
direct and legitimate product of the dairy. The 
power of the legislature to pass such a law is too 
plain to be questioned.” Compare this with People 
v. Marr, 99N. Y. 877; 8S. C., 52 Am. Rep. 34; 32 A. 
L. J. 6. 


—— 


COMMON WORDS AND PHRASES. 








\ ERCHANT or Traper.— A casual dealing in 
i stocks, independent of the dealer’s regular 
business, does not constitue one a ‘‘ merchant or 
trader.” Ex parte Conant, 77 Me. 275. The court 
said: ‘One who makes it his business, or a part of 
his business, to buy and sell goods, merchandise or 
commodities, is undoubtedly a trader, within the 
meaning of the statute. Groves v. Kilgore, 72 Me. 
491; Sylvester v. Edgecomb, 76 id. 499. But we find 
no authorities that hold that speculating in stocks 
constitutes one a trader. The authorities cited vy 
the counsel, and those which we have been able to 
find, hold the other way. A trader is defined to be 
‘one who makes it his business to buy merchandise 
or goods and chattels, and to sell the same for the 
purpose of making a profit.’ Bouv. Law Dic. 594. 
Shares in stocks are neither merchandise, goods nor 
chattels. In re Cleland, 2L. R. Ch. 466, it was held 
that buying and selling stocks did not constitute 
one a dealer in ‘ goods or commodities’ within the 
meaning of the English bankrupt act, so as to sub- 
ject him to its provisons. Jn re Marston, 5 Ben. 
313, it was held that speculating in stock did not 
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render the bankrupt a‘ merchant or tradesman’ 
within the meaning of the U. 8. bankruptcy act, 
which denied a discharge to the bankrupt, ‘ if being 
a merchant or tradesman, he has not, subsequently 
to the passage of this act, kept proper books of 
account.’ Blatchford, J., in his opinion, says, 
‘ Although, according to the lexicons, one who is 
engaged in the business of buying and selling for 
gain, may be called a merchant, and also a trades- 
man, yet I do not think it would ever occur to any 
one to speak of a person carrying on the business 
which the bankrupt carried on, in the way in which 
he carried it on, as a merchant, or as a tradesman, 
nor do I think that those words, as used in the 
29th section, embrace such a person,’ ‘A clergy- 
man, or a physicion or lawyer, might carry on the 
same business inthe same way, in addition to his 
regular professional business, and no one would call 
him in consequence a merchant or a tradesman. 
If not, the bankrupt cannot be so called.’ It ap- 
peared that speculating in stocks was the bank- 
rupt’s only business. The same rule was fully af- 
firmed in Jn re Woodward, 8 Ben. 563. In this case 
the sole business of the bankrupt was that of a 
speculator in stocks and a stock broker. He was a 
member of the board of brokers, kept an office, and 
bought and sold to a very large amount, his liabili- 
ties, when he was declared a bankrupt, reaching 
nearly three million dollars. In his opinion, Bene- 
dict, J., says: ‘Upon these facts, the court has 
been urged to hold that the bankrupt was a mer- 
chant or tradesman, and to refuse the discharge be- 
cause of his failure to keep proper books of account. 
But my opinion is that the bankrupt cannot be held 
to have been a merchant or tradesman, within the 
meaning of the bankrupt law. The words merchant 
and tradesman involve the idea of dealing with 
merchandise in some form or other. In their or- 
dinary and natural signification, they do not include 
one who makes profits by buying and selling of shares 
on speculation, whether for himself or for others. 
Such a person, in ordinary parlance, cannot be said 
to be engaged in trade. No case has been cited 
which furnishes authority for extending the mean- 
ing of these words, so as to include the occupation 
of this bankrupt. The adjudged cases look the other 
way.” 

NeEwspPaPer Reports.— This seems to mean re- 
ports in newspapers. In State v. Culler, 82 Mo. 623, 
the court said: ‘‘ What are newspaper reports? I 
take it that if in interpreting these words we are to 
obey the statute in such cases made and provided, 
i. e., that ‘words and phrases shall be taken in 
their plain and ordinary or usual sense’ (R. S., § 
8126), we cannot be long ata loss for their true 
meaning. ‘Rumor and newspaper reports,’ if we 
apply the maxim noscitur a sociis, were intended 
to occupy in point of evidential force the same 
footing. If we look to the standards of our lan- 
guage rumor is found to be: ‘Flying or popu- 
lar report; a current story passing from one person 
to another without any known authority for the 





truth of it.’ Webster’s Dictionary. If next we 
turn to ‘report,’ we find it one of the synonyms of 
‘rumor,’ another ‘ hearsay,’ another ‘story ;’ so that 
when we couple the word ‘newspaper’ with the 
word ‘reports’ it would seem impossible to doubt 
the legislative meaning as being simply this: A 
rumor or current story printed in a newspaper. ” 

NEIGHBORHOOD.—- A park is not a ‘ neighbor- 
hood.” In State v. Hughes, 82 Mo. 86, the court 
said: ‘‘ The term neighborhood has a well under- 
stood meaning in common acceptation. Webster 
defines it: 1. The quality or condition of being a 
neighbor or of dwelling near. 2. A place near; 
vicinity; adjoining district; a region, the inhabi- 
tants of which may be counted as neighbors. 3. 
The inhabitants who live in the vicinity of each 
other. The evidence merely discloses that the place 
where this breach of the peace occurred was a park 
where beer seems to have been dispensed. There 
was an assemblage of people there. Nobody was 
disturbed, so far as the evidence disclosed, other 
than those thus assembled. There is not one 
word of evidence to indicate that anybody in ‘the 
neighborhood’ was disturbed or that they even 
heard of the affray.” 

Farr Price.—In London and Yorkshire Bank v. 
Belton, 15 Q. B. D. 457, it was held that cattle 
agisted on the terms that the agister should take 
their milk for their pasturage, were taken in to be 
fed at a ‘‘fair price” (and therefore exempt from 
distress). Lord Coleridge, C. J., said: ‘‘ Putting 
aside pedantic and scholastic refinements and de- 
rivations, ‘ price’ in ordinary colloquial language 
does not always mean money, and ‘ fair price ’ does 
not always mean ‘coin of the realm.? We say 
that a man got something and ‘ paid a fair price’ 
for it, without meaning that he paid down so many 
pounds, shillings and pence, but meaning only that 
he paid a fair equivalent for what he got.” 

ConcEALED WEapon.— A pistol carried on the 
person and only partly visible is ‘“ concealed.” 
State v. Bias, Louisiana Supreme Court, 1885. 
The court said: ‘‘In common parlance and even in 
philological import a thing concealed is a thing 
hidden, and therefore one might be correct in say- 
ing if it is not hidden oris visible then it is not con- 
cealed. Butthe word must be taken in its statutory 
sense, that is, must be construed so as to give full 
and potential effect to the statute. The manifest 
object of the statute was to prevent the carrying of 
dangerous weapons, — to stamp out a practice that 
has been and is fruitful of bloodshed, misery and 
death,— and yet so to prohibit the carrying as not 
to infringe the constitutional right to keep and 
bear arms. The constitutional right is to bear arms 
openly, so that when one meets an armed man there 
can be no mistake about the fact that he is armed. 
When we see a man with musket to shoulder, or 
carbine slung on back, or pistol belted to his side, 
or such like, he is bearing arms in the constitutional 
sense. Of course there are other examples. These 
are but illustrations. There is no danger of any 
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jury or court misinterpreting our statute prohibiting 
carrying concealed weapons, and confounding a 
case of lawful arms-bearing with one of carrying 
dangerous weapons concealed, unless verbal dis- 
tinctions are pressed too far and they are misled by 
them. A pistol half stuck in a pocket or about the 
clothes so that it is not fully exposed, even though 
a part of it may be visible, is carrying a concealed 
weapon within the meaning and intent of the 
statute.” But carrying weapons in a saddle bag is 
not carrying them ‘‘ concealed about the person.” 
Cunningham v. State, 76 Ala. 88. 

Necessary WEARING APPAREL.—A watch may be. 
McClung v. Stewart, Oregon Supreme Court, Oct. 
1885, 8 Pac. Rep. 447. The court said: ‘The 
question whether a watch is a necessary article of 
wearing apparel, and as such, exempt, seems, from 
the decisions, to depend upon the particular facts 
or attendant circumstances of each case, such as the 
value of the watch, the condition and bnsiness of 
the debtor, etc., and has been differently decided 
under different circumstances. In Je Steele, 2 Flip. 
324, the meaning of the term ‘ wearing apparel,’ 
used in the bankrupt act, was carefully considered 
by Hammond, J., of the United States District Court 
for the western district of Tennessee. John Steele 
had been allowed and claimed no exemption except 
a watch, which was described as ‘a plain, old-style, 
single-case, gold watch, which he had owned for 
twenty-five years or more, and which would scarcely 
sell for twenty-five dollars.’ The question was 
whether it could be held by him as exempt under 
the law exempting ‘other articles and necessaries,’ 
and ‘wearing apparel.’ The learned judge said: 
‘It would not be doing any great violence to the 
meaning of the term ‘wearing apparel,’ as used in 
the bankrupt act, to include in it a gold watch of 
moderate value. The definition of the word ap- 
parel, as given by lexicographers, is not confined to 
clothing; the idea of ornamentation seems to be 
rather a prominent element in the word, and it is 
not improper to say that a man ‘ wears’ a watch or 
‘wears’ a cane. The exemption law of Arkansas 
says that ‘wearing apparel, except watches, shall 
be exempt.’ Ark. Dig. 503, 504; James Bankr. 58; 
Avery & H. Bankr. 68.’ The court allowed John 
Steele the watch. In Mothschild v. Boelter, 18 Minn. 
362 (Gil. 331), it was held that a silver watch and 
chain, worth $40 or $50, worn by the debtor, is not 
exempt under the statute as ‘wearing apparel of the 
debtor and his family.’ The court say: That an 
article may be worn does not make it wearing ap- 
parel within this statute. The words are to be con- 
strued in this case according to the common and ap- 
proved usage of the language, namely, as referring 
to garments or clothing generally designed for wear 
of the debtor and his family.’ In Gooch v. Gooch, 
83 Me. 535, it was held that a watch which the tes- 
tator had been in the habit of carrying with his per- 
son does not pass by bequest of his wearing apparel. 
Wells, J., says: ‘The ordinary meaning of wearing 
apparel is vesture, garments, dress ; that which is 





worn by or appropriated to the person. Ornaments 
may be so connected and used with the wearing ap- 
parel as to belong to it. There are implements, 
such as pencils and penknives, carried about the 
person, but not connected with the wearing ap- 
parel; these are not to be considered as clothing. 
To which class does a watch belong? It may not 
properly be called an implement, for it is used 
merely to look at; neither is it used as clothing or 
vesture. In its use it more nearly resembles the 
pencil or penknife. The court are of opinion that 
the watch did not pass under the phrase ‘ wearing 
apparel.” In Sawyer v. Heirs of Sawyer, 28 Vt. 254, 
it was held that a watch was not to be deemed 
wearing apparel. The court say: ‘ Though a watch 
may have a further use than mere ornament, yet 
there is not enough to make it and its incidents 
wearing apparel.’ But on this point Redfield, C. J., 
thought otherwise, saying that ‘it seems that a 
watch one wears, and the chain and seals, are dress 
and apparel.’ In Smith v. Rogers, 16 Ga. 480, an 
insolvent moved to exempt from sale a watch that 
he claimed to be a part of his wearing apparel. His 
wife had claimed and been alloweda gold watch. 
The court say: ‘Various articles of property have been 
from time to time exempted by the legislature from 
this liability; but among these articles are not to be 
found watches, unless they come under the head of 
‘wearing apparel.’ It is doubtful whether they can 


be made to come under that head; if however they 
can, we think that not more than one can be made 


to do so.’ In Mack v. Parks, 8 Gray, 520, which was 
an action of tort for taking the plaintiff’s watch 
from his person by force, the court seems to have 
considered the watch as ‘part of his dress or ap- 
parel.’ As having some bearing upon this subject, see 
also In re Thiell, 4 Biss, 241; Inre Graham, 2 id. 449; 
Bumpus v. Maynard, 38 Barb. 626; Herm. Exns, § 99. 
The exemption however under our statute is limited 
to the ‘necessary wearing apparel owned by any 
person to the value of one hundred dollars.’ In 
construing the word ‘ necessary’ in such commec- 
tion the courts have been inclined to a liberal rather 
than arigid construction. In Jowns v. Pratt, 33 N. 
H. 349, under a statute exempting the ‘ wearing 
apparel necessary for the debtor and his family,’ 
the court say: ‘The word ‘ necessary,’ as here used, 
is not to be understood in its most rigid sense, im- 
plying something indispensable, but as equivalent 
to ‘convenient ’ and comfortable.’ Peverly v. Sayles, 
10 N. H. 356. It would therefore include such 
articles of dress or clothing as might properly be 
considered among the necessaries, in contradistinc- 
tion to the luxuries of life.’ Davlin v. Stone, 4 
Cush. 359. Ifa watch is in no sense ‘ wearing ap- 
parel,’ as some of the authorties indicate, the judi- 
cial construction of the word ‘necessary’ is of no 
importance. On the other hand it would seem that 
if a watch worn by a person may be considered asa 
part of his dress or apparel, the word ‘ necessary,’ 
as judicially construed, would not so materially af- 
fect the meaning of the phrase ‘wearing apparel ’ 
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as to exclude it. Itis probably true that a watch 
is ordinarily worn more for convenience than as a 
mere luxurious ornament. But to determine whether 
it is one or the other, necessary or luxurious, as an 
article of dress or apparel, the value of the watch is 
allowed to have a controlling influence in determin- 
ing the result. If the value of the watch be unrea- 
sonable, or too much money be invested in it, the 
law regards it, as justice to the creditors would 
require, rather asa luxury than a necessity. And 
ander our statute this element of value would nec- 
essarily become an important factor, as the exemp- 
tion of ‘ wearing apparel’ is limited to $100. But 
as we have seen, upon the question whether a watch 
is a necessary article of wearing apparel, the au- 
thorities are conflicting. Upon the whole, our own 
judgment inclines us to the opinion that the phrase 
‘necessary wearing apparel,’ as used in our statute, 
may include in it a watch of moderate value, with- 
out doing violence to its meaning. We are not 
therefore prepared to say that a watch of moderate 
value is not a necessary article of wearing apparel, 
and as such exempt, when it is made to appear af- 
firmatively that the watch and other articles of ap- 
parel selected or reserved do not exceed the amount 
limited by the statute.” 


ne 


EXTRA-TERRITORIAL EFFECT OF TRANSFERS 
OF PERSONAL PROPERTY. 
- 

T is an elementary rule that a transfer of property 
in invitum is inoperative beyond the territorial 
limits of the government under whose laws the traus- 
fer is made. Story Confl. of Laws, § 410-411-412; 
Harrison v. Sterry, 5 Cranch. 289, 302; Hibernia Nat. 
Bank v. Lacombe, 21 Hun, 166; S. C., 84N. Y. 367; 
S. C., 388 Am. Rep. 518; Kelly v. Crapo, 45 N. Y. 86; 
Crapo v. Kelly, 16 Wall. 610; Hoyt v. Thomp- 
son’s Exr., 19 N. Y. 7-224 et seq.; Willitts 
v. Waite, 25 id. 577; Osgood v. Maguire, 61 id. 529; 
Receiver of State Bank v. First Nat. Bank, 34 N. J. 
Eq. 450; Edgerly v. Bush, 81 N. Y.204; Dalton v. Cur- 
rier, 40 N. H. 237; Osborn v. Adams, 18 Pick. 247; 
Walters v. Whitlock, 9 Fla. 86; Hutcheson v. Peshine, 16 

N. J. Eq. 167. 

Whenever such a transfer is recognized and given 
effect by the courts of a foreign government, the 
courts act upon the principles of international cour- 
tesy. Hoyt v. Thompson’s Exr., 5 N. Y. 320; 8. C., 19 
id. 225; Willitts v. Waite, 25 id. 584; Edgerly v. Bush, 
81 id. 204; Story Confl. of Laws, § 413;2 Kent Com. 
406; Receiver of State Bank v. First Nat. Bank, 34 N. 
J. Eq. 450. 

In Willitts v. Waite the court said: ‘The question 
then is one of comity, to be settled by the decisions of 
the courts of this State as determining how far they 
will recognize a foreigu involuntary bankruptcy pro- 
ceeding.”’ 

The court, in Hoyt v. Thompson’s Ex’r, 5 N. Y. 320, 
said, Ruggles, C. J., writing the opinion: ‘It is con- 
ceded principle that the laws of a State have no force 
proprio vigore beyond its territorial limits. But the 
laws of one State are frequently permitted by the 
courtesy of another to operate in the latter for the 
promotion of justice where neither that State nor its 
citizens will suffer any inconvenience from the appli- 
cation of the foreign law.’’ 











Most of the authorities enunciate the doctrine that 
where the rights of creditors are not concerned the 
courts of a foreign jurisdiction should permit the as- 
signee or receiver or other legal representative of the 
debtor to take possession of the debtor’s property in 
that jurisdiction, or sue for it if necessary. The fol- 
lowing cases sustain the doctrine that an assignee may 
sue in a foreign jurisdiction where the interests of 
creditors are not involved. Hibernia Nat. Bank v. 
Lacombe, 21 Hun, 175; Holmes v. Remsen, 20 Johns. 
259; Hoytyv. Thompson, 5 N. Y. 351; Willitts v. Waite, 
25 id. 584; Hunt v. Jackson, 5 Blatchf. 349; Story 
Confl. Laws, § 420; Milne v. Moreton, 6 Binn. 363-374; 
Upton v. Hubbard, 28 Conn. 274. 

And a receiver has been declared competent to 
maintain an action in the courts of a State other than 
that in which he was appointed in the following cases: 
Lycoming Insurance Co. v. Wright, 55 Vt. 526; Hurd 
v. City of Elizabeth, 41 N. J. L. 1; Bayby v. Atlantic, 
etc., R. Co., 86 Penn. St. 291; Runk v. St. John, 29 
Barb. 585; Cagill v. Wooldridge, 8 Baxt. 580; 8. C., 35 
Am. Rep.716; Graydon ¢.Church,7 Mich. 36; Iglehart v. 
Bierce, 36 Ill. 133; Wilmer v. Allantic & R. A. L. Co., 2 
Woods, 418; Merchants’ Nat. Bank v. McLeod (Ohio 
Sup. Ct.), 27 Alb. L. J. 78. 

A very respectable authority seems to carry the doc- 
trine of the recognition of a transfer under a foreign 
law so far as to hold that in all cases where the rights 
of domestic creditors are not concerned, the transfer 
will be given the same force and effect as in the State 
under whose statute it was made. Bagby v. Atlantic, 
etc., R. Co., 86 Penn. St. 291; Receiver of State Bank v. 
First Nat. Bank, 34 N. J. Eq. 450. 

In the first case a receiver had been appointed in 
the State of Virginia of the property of the defendant. 
At the time of such appointment there was due to the 
defendant from a debtor who resided in Pennsylvania 
a sum of money, which the receiver claimed. After 
the appointment of the receiver a creditor of the de- 
fendant, who resided in Virginia, where the receiver 
was appointed, went to Pennsylvania and there insti- 
tuted a suit against the defendant, in which the debt 
referred to was attached. The Supreme Court held 
that the claim of the receiver must prevail over the 
claim of the attaching creditor. This case however 
cannot be considered an authority in favor of the doc- 
trine that the title of the transferee in proceedings 
against an insolvent debtor to property in a foreign jur- 
isdiction will be recognized in such foreign jurisdiction 
where such recognition will not prejudice the rights 
of creditors who reside in such foreign jurisdiction. 
The debt which the creditor of the defendant sought 
to attach in Pennsylvania and hold as against the re- 
ceiver never had any situs in that State. The defend- 
ant to which the debt was owing was a corporation 
organized under the laws of Virginia; and it is a prin- 
ciple so elementary as to require no citation of author- 
ity tosupport it, that the residence of the creditor de- 
termined the legal situs of adebt. There was there- 
fore nothing in Pennsylvania to attach. The debt was 
not there, and moreover the law of the State where it 
was legally located had already effectually trans- 
ferred it. 

It may therefore be said to be the uniform rule that 
where the rights of creditors ure involved the transfer 
under a foreign law can have no operation whether 
the creditors who claim in opposition to it are domes- 
tic or foreign creditors. Such is clearly the rule estab- 
lished by the cases of Hibernia Nat. Bank v. Lacombe, 
21 Hun, 166; S. C., 84 N. Y. 367; Johnson v. Hunt, 23 
Wend. 91; Hoyt v. Thompson, 5 N. Y. 351; Willits v. 
Waite, 25 id. 584; Upton v. Hubbard, 28 Conn. 274; 
Rhawn vy. Pearce, 110 Ill. 350; 8. C., 51 Am. Rep. 
691; Warren v. Union Nat. Bank, 7 Phila. 156. The 
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above cases all hold that the transfer is invalid even as 
against foreign creditors. (Ofcourse such transfer is 
void as against creditors of the jurisdiction where the 
property is situated.) 

The case of Hibernia Nat. Bank v. Lacombe, 84 N. Y. 


367; S. C., 38 Am. Rep. 518, is an express au- 
thority. Plaintiff commenced in the State of 
New York an action against the Mechanics 


and Traders’ Bank, a Louisiana corporation, on a 
draft, and attached moneys of that corporation on de- 
posit in this State. Plaintiff was a corporation organ- 
ized under the laws of the State of Louisiana. Before 
the attachment was levied the Mechanics and Traders’ 
Bank went into liquidation under the laws of Louisi- 
ana, and commissioners were appointed to take pos- 
session of and administer its assets. They were made 
parties to the suit, and claimed that as to them the 
attachment was a nullity, on the ground that their 
appointment antedated the levying of the attachment, 
and that the plaintiffs could not claim that the laws of 
Louisiana, under which the property of the Mechan- 
ics and Traders’ Bank was vested in them, were in op- 
eration in the State of New York, because it was itself 
a resident of the State of Louisiana. But the Court 
of Appeals refused to be governed by this argument, 
and decided that the foreign commissioners obtained 
no better title as against the foreign creditor than they 
would have obtained against a domestic creditor. The 
court said: ‘“‘The remaining question relates to the 
claim made by Messrs. Lacombe and others, commis- 
sioners appointed by the court in Louisiana. Neither 
the law nor the adjudication under which they were 
appointed can have any operation here. They are 
strictly local, and affect nothing more than they can 
reach. For the rule, as we conceive, is well settled 
that an assignment by virtue of or under a foreign 
law does not operate upon a debt or right of action as 
against a person in this State. The plaintiff, as we 
have seen, although a foreign creditor, is rightfully 
in our courts pursuing a remedy given by our statutes, 
It may enforce that remedy to the same extent and in 
the same manner and with the same priority as a citi- 
zen. Any other construction would make the per- 
mission of the statute a form without benefit —a 
formality, and not matter of substance; a mere delu- 
sion. Once properly in court, and accepted as a suitor, 
neither the law, nor the court administering the law, 
will admit any distinction between acitizen of its own 
State and that of another. Before the law and its tri- 
bunals there can be no preference of one over the 
other.” 

In Johnson v. Hunt, 23 Wend. 91, the court, after re- 
ferring to the case of Abraham v. Plestoro, 3 Wend. 
548, said: ‘‘The amount of the decision, as I under- 
stand it, is that an assignment in invitum under the 
law of one State or nation has... »peration in another, 
even with respect to its own citizens; that the bank- 
rupt, the subject of the very country under whose laws 
he was proceeded against, may on crossing the territo- 
rial line, dispose of the property which he has brought 
with him, may withhold it entirely from the creditors 
who are proceeding against him in the foreign jurisdic- 
tion; and it follows that other creditors, coming into the 
same jurisdiction, may either pursue him by attach- 
ment, by judgment and execution, or take a voluntary 
transfer of the property so brought by the debtor in 
satisfaction of his claim.” 

In Hoyt v. Thompson both of these cases were re- 
viewed by Paige, J.. who declared that they estab- 
lished “ the absolute invalidity of the foreign statu- 
tory assignment as it respects property in this State, 
not only as between the foreign assignees and domes- 
tic creditors, but also as between such assignees and 
creditors residing in the country under whose laws the 





assignment was made, and who are proceeding against 
the property by attachment or otherwise in our courts.” 

And in Willits v. Waite the court said: “I under- 
stand that in this case” (Abraham v. Plestoro) “the 
court held that such title will not be recognized by the 
courts of the State, even where the question arises en- 
tirely between the bankrupt and his assignees and 
creditors all residing in the country under whose laws 
the assignment was made.” 

In City Ins. Co. v. Commercial Bank, 68 Ill. 348, the 
attaching creditor was aresident of the State of Rhode 
Island, in which the insolvency proceedings were in- 
stituted; and yet the Illinois Supreme Court held that 
the attachment of property of the debtor in that State 
was valid as against the prior transfer of the debtor's 
property under the laws of Rhode Island. 

To the same effect is Boston lron Co.v. Boston Loco, 
Works, 51 Me. 585; and in the case of Warren v. Union 
Nat. Bank, 7 Phila. 156, it appeared that a citizen of 
Kentucky had attached the moneys of B., a citizen of 
Tennessee, in the hands of C., a citizen of Pennsylva- 
nia. Before the issuing of the attachment a receiver 
had been appointed in Tennessee of the property of 
B., and the receiver claimed the money. But the 
court held that the attaching creditor was entitled to 
priority, even though he was not a resident of that 
State. With reference to voluntary assignments, the 
rule is well established that the conveyance, if valid, 
where made, is operative to transfer personal property 
of the assignor, wherever located. This general prin- 
ciple is so elementary that it will be unnecessary to 
cite authorities in support of it. The question of the 
validity ofan assignment for the benefit of creditors fre- 
quently arises between the assignee and the creditors 
of the assignor who reside in a foreign jurisdiction, and 
who are there pursuing the personal property of the 
assignor situated in that jurisdiction. With an excep- 
tion that will be referred to subsequently, the cases all 
hold that the assignment, if valid by the laws of the place 
where it is made, and prior in time to the attachment 
or execution or other process of the domestic creditor, 
it will take precedence over the claim of such creditor. 
Caskie v. Webster, 2 Wall. Jr. 131; Speed v. May, 17 
Penn. St. 91; Moore vy. Willett, 35 Barb. 663; Law v. 
Mills, 18 Penn. St. 185; Bholen v. Cleveland, 5 Mason, 
174; Hoyt v. Thompson’s Ex’r, 19N. Y. 207; Greene v. 
Mowry, 2 Bailey (S. C.), 163; Forbes v. Scannell, 13 Cal. 
242; Smith v. Chicago & N. W. &. Co., 23 Wis. 267; 
Gregg v. Sloan, 76 Va. 497; Atherton v. Ives, 20 Fed. 
Rep. 894 (Ky.); Walters v. Whitlock, 9 Fla. 87-103; 
Miller v. Kernaghan, 56 Ga. 155; Whipple v. Thayer, 16 
Pick. 25; Burlock v. Taylor, id. 335; Daniels v. Wil- 
lard, id. 36; Atwood vy. Protection Ins. Co., 14 Conn. 
555; Sanderson v. Bradford, 10 N. H. 260; Ockerman 
v. Cross, 54 N. Y. 29; Hanford vy. Puine, 32 Vt. 442; 
Johnsonv Sharp, 81 Ohio St. 611; 8.C., 27 Am.Rep. 529; 
May v. Wannemacher, 111 Mass. 202; dsken v. La 
Cygne Exchange Bank (Mo.Sup.Ct.), not yet reported. 

The exception to the foregoing rules is in favor of 
domestic creditors where the foreign assignment is 
repugnant to the policy or laws of the State in which 
domestic creditors have attached property located 
therein. Practically all of the authorities recognize and 
adopt it. Green v. Van Buskirk,? Wall.139; Hervey v. 2. 
L. Locomotive Works, 93 U.S. 664; Varnum v. Camp, 
1 Green (N. J.) 326; Moore v. Bonnell, 31 N. J. L. 90- 
94; Bentley v. Whittemore, 19 N. J. Eq. 462; Bryan v. 
Brisbin, 26 Mo. 423; Philson v. Barnes, 50 Penn. St. 
230; Guillander v. Howell, 35 N. Y. 657; Mumford 
v. Cunty, 50 Ill. 870; Zipcey v. Thompson, 1 Gray, 243; 
Boyd v. Rockport Mills, 7 id. 406; Stricker v. Tinkham, 
35 Ga. 177; U. S. v. U. S. Bank, 8 Rob. (La.) 262; 
Southern Bank v. Wood, 14 La, Ann. 554; Fuller v. 
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Steiglitz, 27 Ohio St. 355; Riee v. Courtis, 32 Vt. 460; 
Pierce v.O’ Brien,129 Mass. 314; S. C,, 87Am. Rep. 360; 
deceiver of State Bank v. First Nat. Bank, 34 N. J. Eq. 
450. See also Edgerlyv. Bush, 81 N. Y. 199-206. 

There are cases however which more or less militate 
against this doctrine. Baltimore & Ohio R. v. Glenn, 
28 Md. 287; Livermore v. Jenckes, 21 How. 126; Moore 
v. Willett, 35 Barb. 663. 

The cases of Caskie v. Webster, 2 Wall. Jr. 131, and 
Speed v. May, 17 Penn. St. 91, also seem to be opposed 
to the rule, but on examination their opposition will 
be seeu to be more apparent than real. In Caskie v. 
Webster a resident of Virginia made an assignment 
there which was good by the laws of that State. At 
the time of the assignment a citizen of Pennsylvania 
owed a debt to the assignor. Subsequently to the as- 
signment this debt was attached in Pennsylvania by a 
creditor of the assignor who was a resident of 
that State. The title of the assignee was 
held to prevail, notwithstanding the fact that 
the assignment would have been invalid had 
it been executed in Pennsylvania. Now if the 
debt owing to the assignor could be said to have any 
situs in Pennsylvania, then the decision would clearly 
be opposed to the rule which has already been stated. 
But the debt did not have any situs in that State. Its 
situs was in the State of Virginia, where the creditor 
resided, as we have seen before. Of course it is com- 
petent fora State by express legislative enactment to 
provide for the attachment of a debt in the hands of the 
resident debtor, even though the creditor be a non- 
resident, and to declare that such an attachment shall 
prevail overany assignment or transfer in the State of 
the creditor; but until a statute to that effect has been 
enacted, the universal rule of international law must 
obtain that the debt has its situs in only the jurisdic- 
tion in which the creditor resides. 

In Caskie v. Webster therefore the attaching creditor 
could not invoke the principle that the assignment 
which contravened the law of Pennsylvania was void 
as to him, a resident creditor, for the very obvious 
reason that the property which he sought to attach 
(i. e., the debt) was neither actually nor legally within 
the territorial limits of that State, and therefore not 
within the control of the courts of that State. 

The facts in the case of Speed v. May were similar’ 
The property attached was a debt owing to the as- 
signor. The assignment, valid in the State of his resi- 
dence, was therefore effectual to pass it as against the 
world, because it was neither actually nor legally 
within the jurisdiction and control of any other State. 

Peckham, J., in Guillander v. Howell, 35 N. Y. 657, 
recognizes this distinction between a debt and other 
personal property, and Speed v. May and Caskie v. 
Webster were declared in thatcase to be correctly de- 
cided upon that distinction, the court saying: ‘‘A 
chose in action cannot be said to have any actual situs 
in the place where the debtor resides. As a general 
principle, it is payable at the residence of the creditor 
if not otherwise expressed, and a tender, to be good, 
must be made to the creditor. There would seem 
therefore to be no sound basis for the debtor's State 
to legislate exclusively as to the legality of the transfer 
of that debt made by a foreign creditor. In such 
cases, as in all others, where the property transferred 
does not lie within the jurisdiction of another govern- 
ment, a sale or a contract valid where made is valid 
everywhere.’ See also Howard Nat. Bank v. King, 10 
Abb. N. C. 346; Osgood v. Maguire, 61 N. Y. 524; Wil- 
liams v. Ingersoll, 89 id. 508, 523-4. The case of Philson 
v. Barnes, 50 Penn. St. 230, does not militate against 
this doctrine. 


Guy C. H. Cor.iss. 





RAILROAD—NEGLIGENCE AT CROSSINGS—EVI- 
DENCE—POSITIVE AND KEG ATIVE—EXCES- 
SIVE SPEED—CONTRIBUTORY NEGLI 
GENCE. 

MICHIGAN SUPREME COURT, SEPT. 29, 1885. 


KLANOWSKI V. GRAND TRUNK Ry. Co. or CANADA.* 


Where a railroad company neglects to perform a statutory 
requirement, and injury results therefrom, the corpora- 
tion will be liable, although the negligence of the injured 
person contributed to the accident, provided that negli- 
gence or omission of the injured party was induced or 
brought about by the negligence of the company. 

Where there is evidence tending to show that the statutory 
requirements were not complied with, the question 
should be submitted to the jury to determine the fact of 
negligence. 

Where a railway train approaches a crossing at an unusual 
speed, that of itself constitutes gross negligence on the 
part of the railroad corporation. 

Where the injured party first stopped, and looked and lis- 
tened for the train before going upon the track, and 
could not see or hear the train, he was not guilty of con- 
tributory negligence. 


| coe to Wayne. The opinion states the facts. 


Griffin & Warner, for plaintiff. 
E. W. Meddaugh, for appellant. 


SHERWOOD, J. Otto Klanowski on the 23d day of 
June, 1883, lived with his family, consisting of him- 
self, his wife, and four children, upon six acres of 
land, situated on Chene street near the city of Detroit, 
and aboutamile from where the same crosses the 
Grand Trunk Railway. He was ateamster owning a 
team and wagon, and onthat day had been plowing 
for a neighbor by the nameof Miller, who lived upon 
what was called the ‘‘ Miller Road,’”’ which runs east 
of Chene street, and across the railway track diago- 
nally about twenty-four rods north-east of the Chene 
street crossing. This was known as the “Miller 
Crossing.”’ Still further north-east, about three- 
quarters of a mile on the line of the railway, is what is 
known as “ Biglow’s Crossing ’’ on Court street. On 
the evening of the 23d of June aforesaid, between nine 
and ten o’clock, Klanowski started to go home from 
his work at Miller's with his team and wagon, having 
his son, Emil, with him, alad about fifteen years old, 
and who drove the team. In making the crossing 
upon the Miller road they were overtaken by the 
Montreal Express, consisting of three coaches, a bag- 
gage car, and the engine, which came down upon 
them from the north-east at the rate of forty miles an 
hour, the engine striking the wagon just as it was 
about to leave the track, and completely demolishing 
it, killing Mr. Klanowski almost instantly, greatly in- 
juring the son, breaking his thigh and shoulder, and 
killing one of the horses. On the 7th day of August 
following, the plaintiff who was the wife of the de- 
ceased, was duly appointed administratrix of his es- 
tate, and on the 19th of Septemberthereafter brought 
this suit to recover for the injury and damages she 
and her children had sustained by the alleged negli- 
gent act of the defendant in killing her husband, and 
destroying his property. No question arises npon the 
pleadings. 

The case has been twice tried in the Wayne Circuit 
Court, and the plaintiff obtained a verdict upon each 
trial, which in the first was set aside in the Circuit 
Court, and the proceedings upon the second trial are 


*S. C., 24.N. W. Rep’r, 801. 
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now before us for review, brought up by writ of error, 
the record showing a bill of exceptions containing the 
substance of all the testimony taken upon the trial. 
Thirty-four assiguments of error are presented for 
our consideration. When the plaintiff rested her 
case, counsel for defendants asked the court to direct 
the jury to render a verdict for the defendant on the 
ground that the deceased contributed to the injury, 
and at the close of the trial requested the court to 
charge the jury ‘that under the testimony in this 
case the plaintiff is not entitled to recover, and the 
verdict of the jury should be for the defendant."’ The 
court declined in each case to give the instruction 
asked, and exceptions were duly taken. These ex- 
ceptions are properly first to be considered, because if 
these rulings of the court were wroug, it is unneces- 
sary to give attention to the other errors claimed. A 
view of the premises where the collision occurred, and 
the deceased was killed, was taken by the jury under 
the direction of the court. 

There are certain statutory duties required to be 
observed and performed by a railway company in this 
State, intended to prevent injury and accidents to 
persons and property at railway crossings and other 
places of danger. These requirements are made for 
the benefit of passengers, strangers, and travellers on 
the highway (Evans vy. Atlantic, etc., 2. Co., 62 Mo. 
49), and such duties cannot be neglected or omitted 
with impunity. If they are, and an injury to persons 
or property occurs by reason thereof at such places,the 
company will be liable, and although the party in- 
jured under such circumstances by his acts or omis- 
sions to act, induced by the negligence of the com- 
pany, may be guilty of some faults which contributed 
to the injury complained of, such fault ought not to 
be permitted to avail the company in making defense 
against their wrongful acts, unless it was willful, or so 
gross as torender it equally inexcusable. Any other 
rule would allow the company to take advantage of its 
own wrong in avoiding its statutory liability. 

In approaching a crossing upon a highway the cir- 
cumstances differin almost every case. Sometimes 
they are favorable to making an early discovery of the 
train, and many times not; sometimes the team re- 
quires more attention than at others; in some cases 
the approach to the track is up and at others down; 
some persons have quicker sight than others and can 
see at far greater distances; at some crossings the 
train moves on an upgrade and at others ona down 
grade, and the road-bed often being elevated and not 
unfrequently depressed below the surface of the high- 
way, and in most cases the view is more or less ob- 
structed by fences, bushes, shrubbery, or embank- 
ments. Many times the train runs much stiller than 
at others in consequence of the conditions of the at- 
mosphere and other causes; in all cases persons except 
those in charge of the train are liable to be deceived 
in the speed of the train, andin nocase is the exact 
time when the engine reaches the crossing known to 
others than the engineer. For these and many other 
reasons which might be given no other safe rule can 
be adopted. No less than the giving of every warn- 
ing the law exacts should be held sufficient to shield 
the company from liability for damages arising from 
injuries received at such places. Safety to the lives of 
those travelling upon the cars as well as to those 
travelling in vehicles upon the highway requires 
this. All persons have aright to expect and rely upon 
the full performance by the company of all the re- 
quirements and duties imposed upon it by the law 
under which it alone is allowed to exist and do busi- 
ness, and it is not unfrequently impossible to ascer- 
tain with any degree of certainty how far the neglect 
of the company to give the required warning at high- 


way crossings may have been relied upon by a person 
in regulating and determining his action in approach- 
ing the track where acollision and injury occurs re- 
sulting in his immediate death. Usually the circum- 
stauces surrounding the accident have to be relied 
upon in determining the question, and such action on 
the part of the injured party should never in this class 
of cases be allowed to control the verdict} of jurors 
uuless it satisfactorily appears to have been very gross, 
or wantonly negligent and careless. It was the duty 
of the defendant inthis case under the statute to 
twice sharply sound the whistle of the locomotive at 
least forty rods before reaching the crossing, and to 
ring continuously the bell for the entire distance. 

These are very important and significant warnings. 
It is claimed upon the part of the plaintiff these sig- 
nals of the approaching train were not given: and if 
there is testimony in the case tending to shew the 
claim was true, it was certainly the duty of the court 
to submit the case to the jury upon that point. On 
the part of the defendant, the conductor, engineer, 
fireman, brakeman, and another employee of the com- 
pany, who was a passenger upon the train, all gave 
testimony that the statutory signals were given. On 
the part of the plaintiff were sworn the son of the de- 
ceased, who was in the wagon and driving the team 
at the time the injury occurred; Mr. Alstadt, who 
was sitting by the side of the track about twenty rods 
from the Miller road, and heard the crash; Mr. 
Moebly, who was within a short distance of the train 
and heard it coming; Mr. Harris, who was with 
Moebly, and first saw the train at the Biglow crossing, 
and saw it when it crossed the Miller road; Mr. 
Schmidt, who lived on Chene street near the railway 
crossing, and about 200 paces from the Miller crossing, 
and heard the crash, and heard the train a short time 
before; Mrs. Schmidt, who was in her kitchen door 
and heard the crash; George Strikle, who was in the 
wagon with Mr. Moebly when the train passed near 
the Miller house and heard it; Kate Strikle, who was 
in the wagon with Mr. Moebly at the time the train 
passed ; and Maggie Moebly, who was also in the vicin- 
ity of the accident when the train passed. All these 
witnesses were between the whistle post and the Chene 
street crossing, or very near when the accident oc- 
curred, and within hearing distance of the signals if 
they were given, and all testify that the bell was not 
rung nor the whistle sounded, and most of them are 
very positive on the subject. It is true the testimony 
of these nine witnesses is contradicted by the five em- 
ployees of the company, and that several of the nine 
occupied positions and relations to the son and fath- 
er’s estate which would naturally tend to bias them in 
favor of the plaintiff's side of the case, and the cross- 
examination of some of them somewhat modified the 
testimony given on the direct; and similar criticisms 
may be properly made as to the testimony of defend- 
aut’s witnesses; but as the case went to the jury upon 
this point, [ cannot understand how it can be said 
that there was no testimony tending to prove that the 
signals were not given, or sufficient to be submitted to 
the jury. 

These nine witnesses are not materially discredited 
save by the testimony of the five sworn on the part of 
the defense. The testimony for the plaintiff, as it 
stands in this record upon this subject, rises to the 
plane of evidence, and as such was entitled to the care- 
ful consideration of the jury. It raised the question 
of credibility of the defendant’s witnesses, which is 
always a question for the jury, and if believed, was 
quite sufficient to fix inexcusable negligence on the 
part of the defendant, and it would clearly have 
been usurpation in the court to have other wise 
treated it. 
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It is said by counsel that the testimony of plaintiff's 
witnesses on this point is all negative in its character. 
This is true, but the fact which the law requires her 
to establish is also a negative one, and the value and 
weight of this class of testimony must necessarily de- 
pend upon the circumstances affording opportunity to 
render certain the facts stated; for instance, a brake- 
man located upon a train five coaches from the engine 
or bell is no more likely to hear the signals when 
made than a person standing upon the ground or sit- 
ting in a wagon listening forthem at the same dis- 
tance,when both are giving equal attention; and if the 
two are equally credible, there is no reason for be- 
lieving the testimony of the one in preference to that 
of the others. The varying circumstances and sur- 
roundings can easily be brought out upon the trial and 
placed before the jury, and it is their duty to weigh 
them and ascertain the importance of each. It is no 
part of the duty of the court to balance up the evi- 
dence and determine the preponderance. The court 
can only consider the testimony so far as to deter- 
mine whether there is any evidence to be passed upon, 
from which all inferences the jury may justifiably 
draw therefrom will be sufficient to support a verdict 
for the plaintiff, and if not the court may direct a ver- 
dict for the defendant. And ina case like the one 
before us, it is the duty of the trial judge to determine 
whether any facts have been established by the evi- 
dence of the plaintiff from which negligence may be 
reasonably inferred. Andit is for the jury to say 
whether from these facts negligence ought to be in- 
ferred. Such [ understand to be the law. Randall v. 
Baltimore & O. R. Co., 109 U. S. 482; Pleasants v. 
Fant, 22 Wall. 122; Metropolitan Ry. Co. v. Jackson, 
L. R.,3 App. Cas. 197: Wittkhowsky v. Wasson, 71 N. 
C. 454; Hyatt v. Johnston, 91 Penn. St. 200. 

In determining the question whether the case should 
or should not be submitted to the jury, the court can- 
not pass upon the credibility of the witnesses, or that 
of the other testimony in the case, but must assume 
the plaintiff's testimony to be true. If the court is 
satisfied that gross injustice has been done the de- 
fendant by a mistake of the jury, after proper instruc- 
tions as to their duty in weighing and scrutinizing the 
testimony have been given, an opportunity should be 
afforded to make the correction by the Circuit judge 
granting a new trial. I quite agree with the learned 
counsel for the defendant that ina case like thisa 
witness, or any number of them who simply testify 
that they did not hear the whistle sounded or the bell 
rung, would furnish little or no evidence of the fact, 
unaccompanied by other circumstances, even though 
it was apparent that they might have heard both, had 
they been listening or had their attention challenged 
to the fact, and that such statements hardly rise to the 
grade of competent testimony as against the evidence 
of one who swears, not only that he heard the signals, 
but himself gave some of them; but whena credible 
witness testifies that he was within hearing distance 
of the signals, and states positively that the bell was 
not rung nor the whistle sounded, and that he saw the 
train and the accident when it occurred, the testi- 
mony stands on a different basis, and cannot be dis- 
carded by court or jury, but must be considered with 
the other evidence in the case; and the fact that such 
a witness testifies upon his cross-examination that he 
did not hear the signals is not inconsistent with his 
former testimony, and in no sense necessarily weakens 
it, unless that was all he intended by his first state- 
ment. Ido not think the cases cited by defendant's 
counsel go further than I have herein indicated upon 
this subject. Jewell v. Purr, 13C. B. 915; Seibert v. 
Erie Ry. Co., 49 Barb. 583; Culhane v. N. Y. C. R. Co., 
67 id. 562; Henze v. St. Louis, etc., Ry. Co., 71 Mo. 636. 
The verdict is general, and of course against the de- 





fendant on this point, and should not be disturbed un 
less testimony was erroneously admitted upon which 
it was based. 

This injury occurred at a street crossing in the even- 
ing between nine and ten o'clock. The night was 
quite dark, and it is undisputed that the train was 
running at the rate of forty miles an hour, or about 
three rods per second, as it approached the crossing 
going into Grand Junction. Tke crossing also ap- 
pears to have been frequented by people travelling on 
foot and in vehicles by night and by day. There was 
also testimony in the case tending to show this to bea 
dangerous crossing, particularly in the night-time. 
Emil Klanowski and Henry Valkner gave testimony 
upon this point. In addition totheir statements the 
jury took a view of the premises under circumstan- 
ces which must have aided in arriving at a correct 
conclusion upon this subject; and itis claimed by 
plaintiff that the rate of speed at which the crossing 
was approached and made by defendant's train was 
too great—unreasonably so—and sufficient alone to 
account forthe injury which occurred. We have no 
statute limiting the speed at which trains shall be 
run, either at highway crossings or elsewhere; neither 
has any by-law of the city of Detroit been called to 
our attention upon this subject, if the crossing was 
within the city limits, which dves not appear by the 
record. Where there ure such limitations by statute 
or local ordinance a rate of speed greater than that 
prescribed is generally regarded as gross negligence on 
the part of the company. Chicago, etc., R. Co.v. 
Becker, 84 Ill. 483; Jéassoth v. Delaware, etc., Canal 
Co., G4 N. Y. 524, 531; Kurle v. Kansas, etc., R. Co., 
55 Mo. 476; St. Lowis,V. & T. H. R. Co. v. Dunn, 78 Ill. 
197,199. When no restriction by statute exists, an 
unusual rate of speed at crossings must be held to im- 
pose upon the company increased vigilance as well as 
increased liability. And when from such cause the 
lives of persons or animals are endangered, and injury 
ensues there can be it seems to me, no reason why it 
should not be considered a want of propercare. The 
authorities generally hold such increased speed to be 
aproper subject forthe consideration of the jury 
(Artz v. Chicago, etc., R. Co., 44 Iowa, 284; Black v. 
Burlington, etc., Ry. Co., 38 id. 515; Indianapolis, ete., 
R. Co. v. Stables, 62 Ill. 3138; Wilds v. H. R. R. Co., 2 
N. Y. 315, 327; Rockford, etc., R. Co. v. Hillmer, 72 Il. 
235, 240; Massoth v. Delaware, etc., Canal Co., 64 N. 
Y. 524, 531; Warner v. N. ¥., etc., R. Co., 44 id. 465), 
and it has been held that twenty-five or thirty miles 
isan unreasonable rate of speed when approachiug a 
crossing. Reeves v. Delaware, etc., R. Co., 30 Penn. 
St. 454; Massoth v. Deluwure Canal Co., 64 N. Y. 524. 
Each case must necessarily depend upon its own pe- 
culiar circumstances; and whether or not proper care 
was made to appear in this particular was a question 
of fact for the jury under proper instructions from 
the court. 

I think the record shows a case of unusual speed 
and want of proper care under all circumstances; a 
half second less speed would in all probability have 
saved one life and injury to another, the extent of 
which timealone can determine. The evidence of 
the engineer shows that the speed was so great’ as to 
render the brakes comparatively useless for the pur- 
pose of preventing accident upon the crossing. The 
loss of life is becoming fearful in this class of cases, to 
say nothing of the amount of maiming and damage to 
property ; and while courts are powerless to remedy 
the evil, it is their duty tosee toit that such negli- 
gence as is culpable, when presented to them for ad- 
judication, shall not be unreasonably or unlawfully 
excused. It is not only within the power of the 
company, but it is a duty they owe to the travelling 
public to remedy such negligent action. If it cannot 
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entirely prevent it, it can greatly lessen the evil; and 
until such power is exercised and duly performed, it 
must abide the natural consequences of such neglect. 
Any other view would be outrageously unjust. I am 
not prepared to accept the intimation of the court in 
McKonkey v. Chicago, B. & Q. R. Co., 40 Iowa, 206, 
that no conceivable rate of speed is per se evidence of 
negligence; neither my reason nor judgment approves 
it, and certairly all experience is the other way. Can 
it be doubted that every mile added to the speed of a 
train does increase the liability to accident, and if 
this be true can it be doubted that were it increased 
100 miles an hour it would be difficult to confine the 
train to the track in many places? To expose human 
life to such risk would in my judgment be gross neg- 
ligence on the part of the company. 

The case of the Grand Rapids & J. R. Co. v. Hunt- 
ley, 38 Mich. 540, I do not think has any application to 
the one we are considering. In that case the injury 
occurred by the breaking of an axle. It does not ap- 
pear that the train was approaching a crossing or any 
other place of danger, or that the speed of the train 
had any thing particularly to do with the injury com- 
plained of, or the accident that caused it; and under 
the facts stated in the case Ithink we wust all agree 
that it was rightly decided. 

The next question to be considered under the view 
I have taken of the case is, was the deceased guilty of 
that degree of carelessness which should excuse the 
defendant, even though negligent in the respect 
claimed by plaintiff? Defendant’s counsel insists that 
he was, and that the undisputed testimony shows 
such to be the fact beyond a doubt. If counsel is cor- 
rect in his view of the subject, it was then the duty 
of the court to direct a verdict for defendant. After 
a careful examination of all the testimony in the case 
bearing upon that point, [am unable to arrive at the 
conclusion reached by the learned counsel. The de- 
ceased, with his son Emil, started from Miller’s house 
to go home, the son driving the team. They had to 
go twenty-six rodsdown the Miller road before they 
came to Miller’s crossing. The defendant’s track ran 
diagonally across the Miller road. The track was 
somewhat elevated above the Miller road, and the 
testimony tends to show the view from the Miller 
road was much obstructed by the company’s fence, 
and weeds and bushes which had grown to a height of 
several feet above the fence, and to use the language 
of one of the witnesses: “It was a mean track to 
cross;’’ that there was upon the side of the track, and 
sixteen feet therefrom, aditch and a narrow bridge 
over the same, about eight feet wide, tocross. Emil 
Klanowski says, in his testimony: ‘After leaving 
Miller’s house they started to drive home; he was 
driving, sitting on a board across the wagon box, at 
the right hand of his father; they drove up near the 
crossing, and stopped at the telegraph pole (65 feet 
from the track); they stopped to see the cars, and 
could notsee them; there were too many weeds 
around them; they did not hear them; no whistle was 
blown or bell rung; it was cloudy, not very dark, and 
not very light; could not see the light very well: the 
horses were gentle; drove from Miller’s house on a 
walk; could not see the track from Miller’s house, 
there were so many weeds on the side of the track; 
they were a good deal higher than the engine and cars; 
could not see any thing forthe weeds that night; it 
was dark around there; could not see the track until 
they got there; had to go up hill to get upon the track; 
had never been on that road before,or at' Miller’s house, 
first looked for the train at the telegraph pole; stopped 
to look; thought the wagon was in the middle of the 
road five or six feet from the telegraph pole; he looked 
both ways; did not hear its whistle or the bell ring, or 
see the train; she did not whistle; they stopped at the 





pole to see if they could hearany train coming; did 
not hear or see any; had to pass over the bridge after 
he stopped; after he started he was looking so that he 
could get over the bridge; his attention was on his 
team and driving it; there were two tracks there 
which he had to cross; the bridge was about six feet 
from the track; he did not see the train; he looked 
until he got to the bridge; did not look forthe train 
after he got onto the bridge; they stopped at the tele- 
graph pole ‘good little while;’ could not have seen the 
trainfrom the pole if there had been one, because 
there were such big bushes beside the fence; you could 
not see the train until you got on the track; walked 
the horses across the bridge; drove slowly across the 
track; the bridge runs slanting; it is a small bridge, 
and not fit to go over with two horses; it is about four 
feet high from the ditch; that he did not look after 
the train after he got on the bridge, because he had to 
look out that he did not get into the ditch.” 

This is the statement of the survivor of the catas- 
trophe of that fatal night; and from it it appears that 
he stopped his team for some time only sixty-five feet 
from the track, and looked both ways and listened 
before he approached the crossing, but did not hear or 
discover the train. This is all he could be required to 
to do under the decisions of this court. Lake Shore & 
M.8. R. Co. v. Miller, 25 Mich. 290; Haas v. Grand 
Rapids & T. R. Co., 47 id. 401; 8. C., 11 N. W. Rep’r, 
216; Chicago & N. E. Ry. Co. v. Miller, 46 Mich. 533; 
8S. C., 9 N. W. Rep’r, 841. That he did not see or hear 
the train, if his statements are true, was clearly the 
fault of the company in allowing the view to be ob- 
structed and not giving proper signals, and not that of 
the young man. Ido not think any such contributory 
fault on the part of the plaintiff is shown as would 
warrant the court in directing the verdict, and the 
ruling of the Circuit judge to that effect was entirely 
proper. If there was any doubt upon the question, it 
was the duty of the court to give the case to the jury. 
Teipel v. Hilsendegen, 44 Mich. 461; Pierce Railr. 314, 
et seq. Lam aware that there was strong testimony 
given tending to show that the young man was mis- 
taken as to the amount and character of the obstruc- 
tions, but that testimony cannot be considered in the 
discussion of the position taken by defendant’s coun- 
sel upon the point he makes. 

Quite a large number of cases have been called to 
our attention by counsel for defendant in his brief 
upon the subject of contributory negligence where in- 
juries have been received at highway crossings, but a 
careful comparison of the facts in each with those in 
the present case well show a material difference. Some 
of them however are quite similarin many of their 
features; but I feel very certain that justice requires 
that omissions by the plaintiff which are not the re- 
sult of negligence, or which may be fairly attributable 
to such fault on the part of the defendant, in such 
cases should not be regarded as contributory, and so 
far as any of the cases hold differently I should be un- 
willing to agree with them. Icannot consent under 
any circumstances to make the negligence of the com- 
pany ashield and a weapon for its defense. 

Witness Warner was examined on the part of the 
plaintiff, and testified to the pecuniary value of the 
life of the deceased to his family. The testimony was 
objected to by counsel for defendant, who asked to 
have the same stricken out on the ground thatit was 
incompetent and irrelevant, and because it was made 
onabasis not warranted by the testimony in the 
cause. Ido not think the objection well founded. 
The testimony of the wife furnished all the data ex- 
cept Haswell’s tables, which the witness used in mak- 
ing his computation. Histestimony was a mere com- 
putation, which the jury could accept or not as they 
chose, according to their view of the testimony. The 
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testimony was competent, and such as it is usual to 
resort to in such cases. The defendant could not be 
prejudiced by it, and no error was committed in re- 
ceiving it. Chicago& N. W. Ry. Co. v. Bayfield, 37 
Mich. 205. 

I have now consider¢d all the grounds relied upon 
for a reversal of the judgment in this case, and argued 
in the defendant’s brief. The discussion contained 
therein relating to the demerits of the jury in our 
system of jurisprudence would be more properly ad- 
dressed to the law-making power, or some branch 
thereof than to this court. We have not the privilege 
of making the laws, but are charged with the duty of 
expounding them, and seeing to it that they are prop- 
erly applied; further than this we cannot, and I think 
ought not to go. 

The charge by Judge Jennison was clear, and appli- 
cable to the facts in the case. I have discovered no 
error therein, or in his rulings upon the trial of which 
the defendant can reasonably complain, and the judg- 
ment should be affirmed. 

Champlin, J., concurred. 

Campbell J., dissents, Cooley, C. J., concurred. 


—_——_e___—_ 


ABATEMENT—DAMAGES TO PERSON--MALPRAC- 
TICE—EVIDENCE. 


SUPREME COURT OF INDIANA, NOV. 4, 1885. 





Boor vy. Lowery. 


Anaction for damages for injury to the person caused by 
malpractice of a physician does not survive the death of 
the physician, and cannot be maintained thereafter, no 
matter in what form it may be brought. Elliott and Zol- 
lars, JJ., dissenting. 

The declarations of one of a firm of physicians as to the 
treatment and condition of a patient may not be received 
to bind his partner unless part of the res geste. 


PPEAL from Fayette Circuit Court. The opinion 
states the facts. 


Brown & Brown, Mellett & Bundy, and R. Conner, 
for appellant. 


T. B. Redding and Chambers & Hedges, for appel- 
lee. 


MitTcHewy, C. J. Isaac Lowery brought this ac- 
tion against Luther W. & Frank C. Hess to reeover 
damages alleged to have resulted from the negligent 
and unskilful manner in which they set and treated 
his shoulder,which had been dislocated and fractured, 
Itis charged in the complaint that the defendants 
were partuers, engaged in the practice of medicine and 
surgery, and that the plaintiff having sustained a frac- 
ture and dislocation of his shoulder employed them 
and they undertook fora certain reward, to set, re- 
duce, and treat it, and that they executed their un- 
dertaking so negligently and unskilfully as that his 
arm and shoulder became and remain stiff, immovable 
and fixed in an unnatural position; thatin conse- 
quence of their negligence and unskilful treatment he 
suffered and still suffers great pain, distress, and im- 
pairment of health, and that he is permanently dis- 
abled from pursuing his usual vocation. Incidentally 
it is recited that in attempting to better and cure his 
arm and shoulder he has expended $300. Damages are 
laid at $10,000. While the cause was pending Luther 
W. Hess died, and his death was suggested on the rec- 
ord. Thereupon Walter A. Boor, administrator of 
his estate, was substituted as a defendant. Over the 
several objections of both defendants the action was 
prosecuted to final judgment, resulting in a recovery 








against the estate of the one, and against the other 
personally for $6,000. 

First in the order of presentation and in importance 
is the question whether, after the death of Luther W. 
Hess, the action survived against his personal repre. 
sentative. Itis plainly enacted in the statute (§ 282) 
that ‘‘a cause of action arising out of an injury to the 
person dies with the person of either party, except in 
cases in which an action is given for an injury causing 
the death of any person,” etc. The rule, actio person- 
alis moritur cum persona, is thus transformed from an 
ancient maxim of the common law into an express 
statutory declaration, except only in the cases pro- 
vided for by its terms. It is said however that where 
aduty is founded upon contract, even though the 
breach of it may be in tort,an action ex contractu may, 
at the election of the person injured, be maintained; 
and that where the action is thus brought it survives, 
notwithstanding the statute. In support of this con- 
tention, Staley v. Jameson, 46 Ind. 159, and Burns v. 
Barenfield, 84 id. 43, are relied on. These were cases 
against surgeons for malpractice, and both turned 
upon the statute which requires actions for injuries to 
the person tu be commenced within two years. In 
each it was held that the action wasin form ex con- 
tractu, and that the statute limiting the time for the 
commencement of actions for injury to the person did 
not apply. e 

What the particular damages were which were 
claimed as the subject of the actions respectively does 
not clearly appear from the statement of the com- 
plaint in cither case. It must be assumed however 
that the actions were for the recovery of special dam- 
ages which had relation to property. They were not 
therefore actions to recover for injuries to the person. 
If they were, the conclusions reached could not be 
maintained. This assumption would seem to be jus- 
tified by an examination of the authorities upon which 
the decisions are made to rest. Those which support 
the conclusion reached are cases involving injury 
to personal property. Dale v. Hall, 1 Wils. 281; Bur- 
nett v. Lynch, 5 Barn. & C. 589. 

It may be that actions ex contractu are maintainable 
for the recovery of special damages, resulting from a 
breach of duty founded on contract, even though in- 
jury to the person results. The action thus maintain- 
able however is not and cannot be predicated upon the 
personal injury, nor to recover damages resulting from 
injuries to the person. The action must involve in- 
jury to the estate, and not tothe person. Where the 
primary cause of action is an injury to the person, and 
the damages sought to be recovered relate primarily 
to suck personal injury, the statute which provides 
that actions to recover damages for injuries to the 
person die with the person of either party cannot be 
abrogated by the mere form in which the action is 
brought. 

The case of Bradshaw v. Ry. Co., 10 L. R. C. P. 189, 
affords an example of the instances in which actions 
sounding in tort may survive. In that case the declar- 
ation stated that the testator, a boot and shoe manu- 
facturer, had become a passenger on the defendant’s 
railway to be carried ona certain journey for a re 
ward, and that they promised to take due care while 
carrying him as such passenger. Breach, that the de- 
fendants did not take care in carrying him, whereby 
he was injured, aud incurred expense in medical at- 
tendance, and was prevented from attending to his 
business, and from personally conducting the same, 
and that great loss and damage was thereby occasioned 
to the personal estate of the testator. It was con- 
tended that because of the death of the testator the 
executrix could not maintain the action. But as the 
ground of the action was to recover damages which 
accrued to the estate of the testator in his life-time, 
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such as medical and other expenses, and for injury to 
business resulting directly from the breach of the con- 
tract to carry, it was held the action survived. Of the 
same character was the case of Potter v. Ry. Co., 30 L. 
T. (N. 8.) 765; 8. C., 32 id. 36. In that case, after quet- 
ing from Knights v. Quarles, 2 Brod. & B. 102, to the 
effect that if through the default of a carrier, one 
sustains an injury to his person, whereby his means of 
improving his personal property were destroyed, his 
executors might sue. Bramwell, B., said: ‘Now 
here there has been a breach of contract, which has 
caused a loss which has fallen upon the personal es- 
tate,”’ and it was held that the action was maintain- 
able to recover for such loss. Again when the case 
came before the exchequer chamber, Lord Coleridge, 
C. J.,said: ‘‘Froma breach of the contract on the 
part of the defendants, damage accrued to the per- 
sonal estate of the testator.” Accordingly it was held 
that where there was « promise, and a breach of it in 
the life-time of the testator, resulting in an injury to 
his personal property, an action in asswmpsit might be 
maintained to recover for such injury. So also it is 
said in 2 Williams Ex’rs, 876, 877: “Ifthe executor 
can show that damage has accrued to the personal es- 
tate of the testator by the breach of an express or im- 
plied promise, he may well sustainan action at com- 
mon law to recover such damage, although the action 
is in some sort fuunded on tort.’’ See also Tichenor v. 
Hayes, 41 N. J. Law, 193; S. C., 32 Am. Rep. 186. 
This much has been said to limit the cases of Staley v. 
Jameson, supra, and Burns v. Barenfield, supra, to the 
class of actions to which they were doubtless intended 
to have application. 

It is not necessary that we should decide concern- 
ing the particular character of special damage to 
property, which might be recoverable in an action on 
contract where injury to the person was an incident. 
It is enough to say this action is brought primarily to 
recover for injury to the person. That an action, the 
purpose of which is to recover for an injury to the 
person, cannot be maintained after the death of the 
person committing the injury is, we think, supported 
by all the authorities. And this too regardless of the 
form in which it is brought. 

In Stebbins v. Pulmer, 1 Pick. 71, it was held that an 
action for breach of promise of marriage would not 
survive against the personal representative of the 
promisor. Wilde, J., said: ‘*The distinction seems 
to be between causes of action which affect the estate 
and those which affect the person only. The former 
survive against the executor, and the latter die with 
the person.”’ Following this case, Colt, J., said in 
Kelley v. Riley, 106 Mass. 339, a similar case: ‘The 
action could not be continued to summon in the ad- 
ministrator, because as no special damage is alleged, it 
does not survive.” 

In the latter case of Chase v. Fitz, 152 Mass. 359, 
which was an action of the same complexion, in which 
an attempt was made to charge special damage, it was 
held that the neglect or refusal to perform an invalid 
executory contract could not constitute a basis for 
special damage. After defining to some extent what 
was meant by the phrase “‘ special damage,” as used 
in the class of cases to which this belongs, it was held 
that the action did not survive against the personal 
representative. See also Smith v. Sherman, 4 Cush. 
408; Grubbs v. Sult, 32 Gratt. 203; Dillard v. Collins, 25 
id. 343. 

In the case of Wade v. Kalbfleisch, 58 N. Y. 282, 
which was an action for breach of marriage contract, 
brought in form ex contractu, the court, by Church, 
C. J., said: ‘‘Although in form this action resembles 
an action on contract, in substance it falls within the 
definition of the exception, as au action on the case 





for personal injuries. * * * The controlling con- 
sideration is that it does not relate to property inter- 
ests, but to personal injuries.’’ In that case it was in- 
timated that as the cause of action was for personal 
injuries, and as it was indivisible if the personal fea- 
tures of the action were abandoned, leaving nothing 
but the incidents, special damages were not recover- 
able. Zabriskie v. Smith, 13 .N. Y. 322. 

In Lattimore v. Simmons, 13 Serg. & R. 183, the same 
question was involved. In that case asin this the ac- 
tion had been brought in the life-time of the contract- 
ing parties. The defendant having died preceding the 
action, the question was whether it survived against 
his executors. Tilghman, C. J., in the course of the 
opinion, said: ‘* The counsel for the plaintiff rely on 
the contract in this case, and on some general dicta, 
that all actions on contract survive. The position is 
too general. If true it must extend to contracts im- 
plied as well as expressed. Suppose the case ofa 
physician or surgeon, who by unskilful treatment in- 
jures the health of a patient. Hereisa breach of an 
implied contract; and yet it will hardly be contended 
that in case of death the cause of action would sur- 
vive. It seems reasonable therefore to confine the 
survivor of actions to casesin which actual prop- 
erty is affected, even though there be an express con- 
tract.” 

So too in the case of Chamberlain v. Williamson, 2 
Maule & 8. 408, Lord Ellenborough said: ‘* Execu- 
tors and administrators are the representatives of the 
temporal property, that is the debts and goods of the 
deceased, but not of their wrongs, except where those 
wrongs operate to the temporal injury of their per- 
sonal estate. But inthat case the special damage 
ought to be stated on the record, otherwise the court 
cannot intend it. All injuries affecting the life or 
health of the deceased, all such as arise out of the un- 
skilfulness of medical practitioners, * * * would 
be breaches of the implied promise by the persons 
employed to exhibit a proper portion of skill and at- 
tention, Weare not aware however of any attempt 
on the part of the executor to maintain an action in 
any such case.”’ 

The case of Vittum v. Gilman, 48 N. H. 416, was an 
action against the personal representative of a de- 
ceased surgeon, and is directly in point. In that case 
it wassaid: ‘It is generally true thata cause of ac- 
tion arising ex contractu survives against the executor, 
and it isgenerally true that acause of action arising 
ex delicto dies with the wrong-doer. In both cases 
there are well established exceptions. In respect of 
the latter, if the offender acquires no gain to himself 
at the expense of the sufferer, as by beating or im- 
prisoning a man, or by slander, the cause of action 
does not survive; but if by the wrong, property is ac- 
quired by the wrong-doer, whereby his estate is bene- 
fited, an action in some form will lie against the ex- 
ecutor to recover the value of the property.’’ This 
case was approved and followed in the later case of 
Jenkins v. French, 58 N. H. 532. In this last case it is 
held that where the cause of complaint is for an in- 
jury to property to which a’personal injury is merely 
an incident, the action survives; but where the cause 
of action is for an injury to the person, and property 
is merely incidentally affected, it does not survive. To 
the same effect is Wolf v. Waull, 40 Ohio St. 111. 

In the case under consideration the cause of action 
stated in the complaint, and for which damages are 
claimed, is the injury tothe person of the plaintiff. 
The injuries recited,which might be classed as injuries 
affecting property,are merely incidents growing out of 
the injury to the person. In whatever form an action 
might be brought to recover for such injuries, it must 
be held to abate with the death of the defendant, as 
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well within the common-law maxim as within the ex- 
press terms of section 282, Rev. Stat. 1881. It might 
well be said within the holding in Goble vy. Dillon, 86 
Ind. 327, that the action was brought in form ex delicto, 
but we choose to put it on the broader ground that 
regardless of the form in which the action is brought, 
since the injury for which a recovery is sought is an 
injury to the person, it cannot survive the death of the 
defendant. In respect of the personal representative 
of the estate of Luther C. Hess, it was error for the 
eourt to require him to answer for the estate of his de- 
cedent over his motion to dismiss. 

The question remains whether, by the death and 
consequent abatement of the action as to Luther N., 
it also abated as to Frank C. Hess. Upon the record 
as it comes before us, we are not prepared to hold that 
the death of one partner had the effect to abate the 
action as to both. Asthe judgment which was pro- 
nounced in the court below must of necessity be re- 
versed, and as this question does not seem to have re- 
ceived such attention in the argument as its import- 
ance merits, we do not now until further argument 
decide it. Ordinarily torts are joint and several, and 
each tort-feasor who is shown to have participated in 
the wrong is liable for the whole damage. It is sug- 
gested however that this only applies to cases of inten- 
tional wrong, and that because neither of the defend- 
ants,who were employed as surgeons, may have been 
willing to undertake the case without the skilland 
experience of the other, that liability was joint, and 
not several, and that the abatement of the action as to 
the one discharged the other. Thestatement of these 
propositions on the one side is the extent of the argu- 
ment relating to the point mentioned on both, and for 
the reasons already stated we leave the question 
undecided. Moreover we think withouta plea no 
cause for the abatement of the action is shown upon 
the face of the record asto the defendant Frank C. 
Hess. While itis true that because the record con- 
tained a suggestion of the death of Luther W., cause 
for the abatement of the action was as to him appar- 
ent on the face of the record. This did not ipso facto 
abate the action as to his co-defendant. If the action 
did in fact abate asto him, it must have been upon 
some cause in addition to the death suggested, and a 
plea was therefore necessary to bring it on the record. 
The action having been prosecuted jointly against the 
administrator of the deceased partnerand the surviv- 
ing partner, and a joint verdict having been returned 
against both, since the action had abated as respects 
the one, no judgment could rightfully be rendered on 
such verdict over a motion in arrest against both, even 
if it could have been at the plaintiff's election against 
the survivor. Allen v. Wheatley, 3 Blackf. 332; Palmer 
v. Crosby, lid. 139; Everroad v. Gabbert, 83 Ind. 489, 
and cases cited. 

After the death of Luther W. Hess was suggested 
on the record, the case stood to all intents and pur- 
poses in legal contemplation, as a case against the sur- 
viving defendant alone. The proceedings thenceforth, 
30 far as they treated the case as anaction against two, 
were all erroneous; and the verdict having been re- 
turned against two, in an action to which in contem- 
plation of law there was but one defendant, it was so 
radically defective as that no judgment could be pro- 
nounced upon it over a motion in arrest. The court is 
bound to arrest the judgment where there is such error 
appearing on the face of the record as vitiates the 
proceedings. Ordinarily the objection should be 
taken by a motion for a venire de novo. But as upon 
the whole record, including the verdict, no judgment 
could properly be rendered, we think the motion in 
arrest was well taken. 

It was shown that after the plaintiff had been dis- 
charged by the surgeous as not requiring further at- 





tention from them, he with his son and one Priddy, 
called upon Luther W. Hess, in the absence of Frank 
C., and engaged him in conversation. Neither the 
purpose in going nor the conversation while there had 
any relation to the further treatment of the plaintiff, 
but rather to the condition of the shoulder as it then 
was. This conversation having taken place in the ab- 
sence of Frank C., objection was made to the intro- 
duction in evidence of alleged admissions and declar- 
ations made by Luther W. during its progress. The 
declarations of one partner are admissiblein proper 
cases against the firm on the ground that in such cases 
the law implies an agency on the part of the one to 
bind the firm in transactions relating to its business. 
In order that such declarations may be admitted they 
must have been made in the course of the partnership 
business and with respect to a transaction pertaining 
to its business. 

In this respect declarations of a partner, made in the 
absence of the other partners, stand upon the same 
footing with the declarations of other agents. Abb. 
Tr. Ev. 218; Hahn vy. St. Clair, etc., Co., 509 Til. 456; 
Graham v. Henderson, 35 Ind. 195; King v. Barbour, 
70 id. 35; La Rose v. Logansport Bank, 102 id. 382. 

Neither the admissions nor declarations of Luther 
W. Hess made after the event to which they referred 
had transpired could properly be received in evidence 
to bind Frank C. Hess, unless they were so immedi- 
ately connected with the eventas to become part of 
the res geste. Railroad Co. v. Theobald, 51 Ind. 246. If 
the one had administered an improper prescription, or 
neglected to do something proper, the other would 
have been answerable for his acts or omissions. But 
for opinions expressed by the one, in the absence of 
the other, after the employment was at an end, as to 
the propriety of the treatment or the results attained, 
the absent partner is not responsible. The rule is es- 
pecially applicable in cases involving negligence, 
where no common motive is imputable. Ordinarily 
the declarations of one, in the absence of the other, in 
such cases are not admissible. 1 Greenl. Ev., § 111, aud 
notes. 

Over the objection of the administrator, the plain- 
tiff was permitted to testify as to matters occur- 
ring, and conversations had with the deceased, during 
the course of the reduction and treatment of the dis- 
located shoulder. The plaintiff was admitted to tes- 
tify, on the ground that the deceased had previously 
testified on a former trial, and that his testimony was 
available to be used as evidence for the administrator. 
It is claimed that the testimony was admissible under 
the proviso of section 498, Rev. St. 1881. This section 
relates to suits or proceedings in which an executor or 
administrator isa party. 

As it results from the conclusion already reached 
that when the death of Luther W. Hess was suggested 
upon the record, the action at once abated as to him 
and his personal representative, it also follows that his 
administrator was not, and could not be made a party 
to the suit. The question sought to be made is there- 
fore not properly before us for decision. As presented 
the question has relation to the admissibility of the 
plaintiff's testimony on the assumption that the ad- 
ministrator was a party to the suit. Butas he was 
not a party to the action, we need not decide what 
testimony would or would not have been competent 
in case he had been. In other words we will not as- 
sume a state of facts which did not exist, and decide 
the question onthe assumption that such facts did 
exist. The only pertinent inquiry in this connection, 
in the event of another trial against the surviving 
partner, is the limitations under which admissions by 
one partner, in the absence of the other, may be given 
inevidence. To what has been already said on that 
subject, we have nothing to add. 
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During the progress of the trial, the plaintiff called 
a number of surgeons as witnesses to testify in his be- 
balf as experts. To each of these a hypothetical ques- 
tion of substantially the same import was put, and 
upon the supposed facts embraced in the question the 
witness was asked whether or not there had been a 
reduction of the dislocation accomplished by the at- 
tending surgeons, provided the state of facts supposed 
existed. 

In answer to the question thus put, one of the ex- 
perts answered, over objection, as follows: ‘I would 
say that during the time of the continuance of these 
surgical facts and landmarks that there was a disloca- 
tion about that time for a long or short while.” 
Another said, inanswer: ‘“ Well you have described 
a case and the symptoms of an ordinary dislocation.” 
The objection which is urged to the hypothetical ques- 
tion is that it embraced, among other things, state- 
ments of what the attending surgeon is supposed to 
have said to the patient during the process of reduc- 
tion and treatment concerning the cause of certain 
depressions and enlargements about the dislocated 
joint. It is argued that the effect of the question was 
to extract from the witness an opinion as to the truth 
of what the surgeon said to the patient, and that 
thereby the witness was called upon to invade the 
province of the jury. Upon careful examination of 
the question propounded we do not think it subject 
to the objection urged. We cannot discover that the 
question calls upon the expert to determine whether 
the statements of the attending surgeon were true or 
false. Rather it asks the witness to assume that the 
statements made, with all the other facts supposed, 
are true, and upon the whole question give his opin- 
ion as an expert whether a reduction of the dislocated 
joint was accomplished. We think the question was 
within the rule, and that in any event the answers 
worked no harm to the defendants. Goadwin v. State, 
96 Ind. 550; Burns v. Barenfield 84 id.43. Some question 
is made concerning the sufficiency of the evidence,but 
as forthe reasons already stated a reversal of the 
judgment must result, no good purpose can be sub- 
served by examining and passing upon the evidence. 
In reference to the instructions, upon some of which 
error is predicated, it is claimed they are not properly 
in the record. However this may be, as they involve 
questions of no essential importance to the case, and 
such as can hardly again arise, we do not inquire 
whether they are in the record or not. 

For the errors indicated the judgment is reversed, 
with costs, with instructions to the court below to dis- 
miss the action as to Walter A. Boor, administrator, 
etc., and to set aside the judgment and grant anew 
trial to Frank C. Hess, and for further proceedings in 
accordance with this opinion. 

Elliott, J., dissenting. Ithink there may be dam- 
ages recovered fora breach of contract although in 
estimating the damages it may be necessary to esti- 
mate injuries to the person; as for instance, ifa steam- 
engine should be sold under a fraudulent warranty, 
but because of a defect constituting a breach of the 
warranty the purchaser should have his arm blown off, 
this fact might be taken into consideration in com- 
puting damages. Itis my opinion that the statute 
applies only to cases of pure torts, unmixed with any 
element of contract, and does not deny a recovery for 
damages resulting from a breach of contract, although 
the damages may arise from a bodily injury. I con- 
cur however in the general conclusion reached, for the 
reason that I regard the complaint as in tort and not 
in contract. Ifthe complaint had been in contract, 
then as it seems to me, the injury to the person of the 
plaintiff arising froma breach of the implied con- 
tract to treat the arm with skill and care might have 





constituted an element in the admeasurement of dam- 
ages. 
Zollars, J., concurs in the opinion of Elliott, J. 








NEW YORK COURT OF APPEALS ABSTRACT. 
EVIDENCE—CROSS-EX A MINATION—DECEASED PARTY 
—COopveE, $ 829.—A party cannot contradict evidence 
given by his adversary’s witness as to a transaction 
with a deceased person which he drew out in cross- 
examination, and where it appears that such cross- 
examination was not required in order to explain the 
witness’ direct evidence. Evidence drawn out on 
cross-examination under such circumstances will not 
open the door to the introduction of evidence of con- 
versations had with a deceased person. Corning v. 
Walker. Opinions by Miller, J. 
[Decided Nov. 24, 1885.] 
N£GLIGENCE--CONTRIBUTORY—-WHEN COURT SHOULD 
NONSUIT.—Where upon the trial of an action for per- 
sonal injuries, alleged to have been caused by defend- 
ant’s negligence, it becomes manifest that the injury 
would not have occurred but for the plaintiff's care- 
lessness, it is the duty of the trial court to nonsuit the 
plaintiff. Davenport v. Brooklyn City R. Co. Opinion 
by Earl, J. 
(Decided Nov. 24, 1885.] 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 

MUNICIPAL BONDS—GENUINENESS OF OFFICER’S SIG- 
NATURE—DUTY OF PURCHASER.— Purchasers of mu- 
nicipal securities must always take the risk of the 
genuineness of the official signature of those who ex- 
ecute the paper they buy. This includes not only the 
genuineness of the signature itself, but the official 
character of him who makes it. Anthony v. County of 
Jasper, 101 U. S. 699. But in the view we take of this 
case, it is not material whether the bonds were signed 
before or after Bogert had ceased to be collector. The 
board of chosen freeholders of the county never di- 
rected nor permitted their issue. The law under 
which it derived all its powers provided only for the 
issue of bonds to meet the indebtedness from those 
then about to mature. All such maturing bonds had 
been surrendered forthe new bonds, except fora 
small amount, which was paid in cash. The power of 
the board under the law was then exhausted. Any 
further issue was beyond its authority. Unless there- 
forethere is something in connection with their is- 
sue to estop the board from contesting their validity, 
they can in no manner bind the county. This is nota 
case where there existed in the board a general power 
to issue negotiable securities of the county, so that 
parties would be justified in taking them when prop- 
erly executed in form by its officers. It is a case where 
there was no power, except as specially delegated by 
law fora particular purpose. All persons taking se- 
curities of municipalities having only such special 
power must see to it that the conditions prescribed for 
the exercise of the power existed. As an essential 
preliminary to protection asa bona fide holder, au- 
thority to issue them must appear. Ifsuch authority 
did not exist the doctrine of protection to a bona fide 
purchaser has no application. This is the rule even 
with commercial paper purporting to be issued under 
a delegated autbority. The delegation must be firs} 
established before the doctrine can come in for con- 





*Appearing in 6 Sup. Ct. Rep. 
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sideration. Seecase of Floyd Acceptances, 7 Wall, 
676; Marsh vy. Fulton Co.,10 id.676; Mayor v. Ray,19 id. 
469. There is a class of cases where recitals in obliga- 
tions are held to supply such proof of compliance with 
the special authority delegated as to preclude the tak- 
ing of any testimony on the subject, and estop the 
obligor from denying the fact. These have generally 
arisen upon municipal bonds, authorized by statute 
upon the vote of the majority of the citizens of « par- 
ticular city, county, or town, and in which certain 
persons or officers are designated to ascertain and cer- 
tify asto the result. If in such cases the bonds refer 
to the statute, and recite acompliance with its pro- 
visions, and have passed fora valuable consideration 
into the hands of a bona fide purchaser, without notice 
of any defect in the proceedings, the municipality has 
been held to be estopped from denying the truth of 
the recitals. The ground of the estoppel is that the 
officers issuing the bonds and inserting the recitals 
are agents of the municipality, empowered to deter- 
mine whether the statute has been followed, and thus 
bind the municipality by their determination. See of 
the late cases on this point, Northern Bank of Toledo 
v. Porter Township Trustees, 110 U.S. 608; and Dixon 
Co. v. Field, 111 id. 83. In the bonds of Bergen county 
there are no recitals. The bank in taking them was 
bound to ascertain whether or not they were author- 
ized. Had it examined the register of the bonds is- 
sued to take up the matured bonds,which was a public 
record of the county and open to inspection, it would 
have learned that the bonds which it received were 
not of the number thus authorized. Content to rely 
upon the unsupported representations of Bogert, it 
cannot now cast upon the county the consequences of 
its own mistake. Buchanan v. Litchfield, 102 U. S. 
278. Merchants’ Ex. Nat. Bank vy. County of Bergen. 
Opinion by Field, J. 

[Decided Nov. 16, 1885.] 


BANKS — EVIDENCE OF CUSTOM — CORROBORATING 
CASHIER — PRESENTMENT OF PAPER —- PRESUMPTION 
AS TO COURSE OF BUSINESS.—Evidence of the usage 
and custom of a bank as to the presentment of drafts 
for acceptance and payment is admissible to corrobor- 
ate the testimony of a cashier as to the presentment 
foracceptance of a particular draft. The evidence of 
the custom and usage of the bank was not objected to 
when taken, nor when the interrogatories were pro- 
posed, and we think it was competent even if it had 
been objected to. It was competent forthe purpose 
of sustaining and corroborating the conviction and 
belief of Luria, the cashier, that the draft had been 
presented for payment. His conviction and belief 
were undoubtedly based on this custom and usage, 
and were of value only so far as such custom and usage 
were invariably maintained and pursued. A_ bank is 
aquasi public institution. Its officers have regular 
and set duties to perform, directly affecting the finan- 
cial transactions of the entire public. It is essential to 
the public interest that these duties should be per- 
formed with invariable certainty and exactness. The 
business community relies upon such performance, 
and at least after the lapse of a considerable time, it 
should be presumed that these duties have been per- 
formed and business done in accordance with the cus- 
tom and course of business of the bank. The degree 
of exactness with which they have been performed by 
a particular bank is matter of proof, depending upon 
the custom and course of business of that bank, and is 
matter of consideration for the jury. Of course proof 
of such custom and course of business cannot dispense 
with documentary evidence when such evidence is re- 
quisite in law to verify the act done, or to make it 
complete, such as protest and notice of dishonor,when 
these are necessary; and in all cases itis the province 





of the jury to determine, under all the circumstances 
of the case,the weight to be given to the evidence. Seé 
Rosenthal v. Walker, 111 U. 8.193; and Huntley v. 
Whittier, 105 Mass. 391, there cited. This kind of pre 
sumptions of fact, referable to the consideration of a 
jury, is well known and frequently recognized in the 
law. Such presumptions are founded upon the ex: 
perience of human conduct in the course of trade and 
business, underthe promptings of interest or public 
responsibility. ‘* Under this head,’’ says Mr. Green- 
leaf, ‘‘may be ranked the presumptions frequently 
made from the regular course of business in a public 
office. * * * Ifa letter is sent by the post, it is 
presumed fromthe known course in that department 
of the public service, that it reached its destination at 
the regular time, and was received by the person to 
whom it was addressed if living atthe place, and 
usually receiving letters there.” He adds: ‘The 
like presumption is alsodrawn from the usual course 
of men’s private offices and business, where the pri- 
mary evidence of the fact is wanting.”’ 1 Greenl. Ev., 
§ 40. In support of these propositions, the author re- 
fers to many authorities, which seem to be fully in 
point. The same general propositions are laid down 
by Mr. Taylor, in his treatise on Evidence, copying as 
he usually does the language of Prof. Greenleaf. He 
adds the following illustrations derived from adjudged 
cases in England: ‘If letters or notices properly di- 
rected to a gentleman be left with his servant, it is 
only reasonable to presume, prima facie, that they 
reached his hands. MacGregor v. Keily, 3 Exch. 794. 
The fact too of sending a letter to a post-office will in 
general be regarded by a jury as presumptively proved, 
if it be shown to have been handed to or left with the 
clerk whose duty if was in the ordinary course of 
business to carry letters to the post, and if he can de- 
clare, that although he has no recollection of the par- 
ticular letter, he invariably took to the post-office all 
letters that either were delivered to him, or were de. 
posited ina certain place for that purpose.’’ Refer- 
ring to Skilbeck v. Garbett, 7 Q. B. 846; Hetherington 
v. Kemp, 4 Camp. 193; Ward v. Londesborough, 12 C. 
B. 252; Spencer v. Thompson, 6 Ir. Com. L. R. 537, 565° 
See 1 Tayl. Ev., § 148. Wemay also refer to the case 
of Dana v. Kemble, 19 Pick. 112, in which it was held, 
Chief Justice Shaw delivering the opinion, that where 
it was the usage ofa hotel to deposit all letters left at 
the bar in av urn kept for that purpose, whence they 
were sent frequently throughout the day to the 
rooms of the different guests to whom they were di- 
rected, it will be presumed that a letter addressed to 
one of the guests and left at the bar was received by 
him. And in Barker v. N. Y. C. R. Co., 24 N. Y. 599, 
it was held admissible to show the regulations of the 
corporation and the customs of its agents, in respect 
to giving notice to passengers of the necessity of their 
changing cars in order to reach a given station, to cor- 
roborate the testimony of the conductor in that re- 
gard; the Court of Appeals, by Sutherland, J., re- 
marking: ‘‘This evidence would tend to corrobate 
Budd upon the principle that the business of the de- 
fendant is a sort of public business, and their em- 
ployees a kind of public officers; and that the pre- 
sumption is that they would perform their duties ac- 
cording to the regulations of the busines.” See 
further as to presumptions of this kind, 2 Daniel Neg. 
Inst., §§ 1054, 1055, and the authorities there cited. The 
cases of Musson v. Lake, 4 How. 262; and U.S. v. 
Ross, 92 U. S. 281, are relied on by the defendants in 
error to show that the kind of presumption to which 
we have referred cannot be resorted to for the purpose 
of proving a distinct fact necessary to the case which 
it is adduced to support. We do not think that those 
cases impugn the doctrine we have laid down. In 
Musson v. Lake the official certificate of a notary that 
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he had demanded payment of a foreign bill was held 
insufficient to prove that he had presented the bill 
itself to the drawees for payment, and the presump- 
tion that as a public officer he had done his duty 
could not supply this omission. But by the law-mer- 
chant the certificate of protest is the proper evidence 
in such cases; and although a presentment may have 
been proved by oral testimony, there was no attempt 
to prove it inthis way. As the court deemed the cer- 
tificate of protest defective and insufficient, it was a 
legitimate conclusion that the defect could not be sup- 
plied by mere presumption. In United States v. Ross 
it was sought to deduce by the presumption of law the 
essential facts that the claimant’s cotton was delivered 
to a treasury agent, was sold, and the proceeds paid 
into the treasury, when the only proof was, and the 
only facts found by the Court of Claims were, that the 
cotton was captured and sent forward by a military 
officer from a station in Georgia to certain connecting 
stations and railroad lines leading north, and that 
there were certain funds in the treasury which might 
have been the proceeds of the cotton. Of course this 
court held that such a finding was insufficient to es- 
tablish the facts referred to Knickerbocker Life Ins. Co. 
v. Pendleton. Opinion by Bradley, J. 

[Decided Nov. 16, 1885.] 


itaccneilproneniiiit 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





SET-OFF—LAW AND EQUITY~ACCORD AND SATIS- 
FACTION—PAYMENT BY STRANGER—RATIFICATION.— 
Under the distinction required to be maintained in 
the courts of the United States between actions at law 
and suits in equity, in remedies, pleadings and prac- 
tice, a plea of set-off which contains a purely equitable 
defense to an action on a promissory note cannot be 
admitted, although such defense would be allowed in 
the State where the note was made. One of the first 
cases in which the subject was considered is that 
of Robinson v. Campbell, 3 Wheat. 212, where it was 
decided that a merely equitable title could not be set 
up as adefense in an action of ejectment in the Cir- 
cuit Courts of the United States, altheugh such might 
be the practice in the State courts. After referring to 
the jurisdiction of the former courts at law and in 
equity, as defined and regulated by the judiciary acts 
of 1789 and 1792, the court say: ‘“‘ The remedies in the 
courts of the United States are to be at common law 
or in equity, not according to the practice of the State 
courts, but according to the principles of common law 
and equity, as distinguished and defined in that coun- 
try from which we derive our knowledge of those 
principles.” And in Bennett v. Butterworth, 11 How. 
674, the court, speaking through Chief Justice Taney, 
says: “Although the forms of proceedings and prac- 
tice in the State courts have been adopted in the Dis- 
trict courts, yet the adoption of the State practice 
must not be understood as confounding the principles 
of law and equity, nor as authorizing legal and equita- 
ble claims to be blended together in one suit. The 
Constitution of the United States, increating and de- 
fining the judicial power of the general government, 
establishes this distinction between law and equity.” 
These cases are cited with approval in Thompson vy. 
Railroad Cos., 6 Wall. 187, and in Van Norden v. Mor- 
ton, 99 U. 8S. 380. Equitable defenses, though admis- 
sible underthe State practice, are not admissible in 
the United States courts. Parsons vy. Denis, 2 Me- 
Crary, 359; S. C., 7 Fed. Rep. 317; Butler v. Young, 1 
Flip. C. C. R. 276. In U.S. v. Robeson, 9 Pet. 325, it 








*Appearing in 25 Federal Reporter. 





was decided that on common-law priciples the assign- 
ment of a claim as between individuals could not be 
regarded as transferring to the assignee a right to 
bring an action at law on the account in his 
own pame, or to plead it by way of set-off to 
an action brought against him. The same question 
was considered iu Whittenton M. Co. v. Memphis & 
O. R. P. Co., 19 Fed. Fep. 273, where all the authori- 
ties are collected as late as 1883. Cir. Ct. Dist. Del., 
Oct. 6, 1885. Snyder v. Pharo. Opinion by Wales, J. 


CONSTITUTIONAJ, LAW—STATUTE REGULATING FORM 
OF NOTE GIVEN FOR PATENT-RIGHT.—A State statute 
providing that any person who may take any obliga- 
tion in writing for which any patent-right, or right 
claimed to bea patent-right, shall form the whole or 
any part of the consideration, shall, before it is signed 
by the maker, insert in the body thereof, above his 
signature, the words “ given for apatent-right,” is un- 
constitutional. The statute referred to is section 6055, 
Rev. St. Ind., 1881, which reads as follows: “Any per- 
son who may take any obligation iu writing for which 
any patent-right, or right claimed by him or her to be 
a patent-right, shall form the whole or any part of the 
consideration, shall, before it is signed by the maker 
or makers, insert in the body of said written obliga- 
tion, above -the signature of said maker or makers, in 
legible writing or print, the words ‘ given for a patent- 
rights.’ ”’ This law is, I think,clearly unconstitutional. 
It was soheld in respect to similar laws, in Helm v. 
First Nat. Bank, 43 Ind. 167, following the decision in 
Ex parte Robinson, 2 Biss. 309. See also Grover & Baker 
Ss. M. Co. v. Butler, 53 Ind. 454; Fry v. State, 63 id. 552; 
Toledo Agr. Works v. Work, 70 id. 253. It isclaimed 
that these cases are inconsistent with the opinion of the 
Supreme Court of the United States in Patterson v. 
Kentucky, 97 U.S. 501. But that case has reference to lo- 
cal restrictions upon the sale or use of tangible prop- 
erty; and notwithstanding the property was manu- 
factured or produced under letters patent, it was held 
that the enforcement of the statute of the State in- 
terfered with no right conferred by the letters pat- 
ent. The case manifestly has no application here; the 
notes in suit having been given, not for tangible prop- 
erty, but fora right in letters patent,in respect to 
which the States can impose no restrictions. Cir. Ct. 
Ind., Nov. 10, 1885. Casile v. Hutchinson. Opinion by 
Woods, J. 

—__ —___—__ 


LETTER FROM PROFESSOR KOENIG ON CODL 
FICATION, 
Highly esteemed Sir: 

The draft of a Civil Code for the State of New York 
and the efforts to introduce it as established law seem 
to have caused for some years an excitement which 
recalls the controversy that in its time flamed between 
Savigny and Thibaut on the vocation of legislation in 
our day. The Constitution of the State of New York 
of 1846 provides for a comprehensive codification of 
the entire existing body of the law, and directs the 
appointment of commissioners to prepare “a Code of 
the whole body of the law of this State, or so much 
and such parts thereof as to the said commissioners 
shall seem practicable and expedient.’’ In execution 
of this requirement of the Constitution which decides 
the question of codification unequivocally as a matter 
of principle, a commission was appointed that at once 
undertook energetically the work of codification. 
After a while the Penal Code and the Code of Crimi- 
nal Procedure were put into operation without realiz- 
ing the apprehensions that had been expressed against 
their introduction. 
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Less fortunate was the fateof the most important 
law-book, the Civil Code. Passed by the Legislature, 
but vetoed by the governor, this Code has been for 
years in operation in California, a State for which it 
was not written, while its introduction is opposed in 
New York. It appears from the polemic treatises 
written in favor of and against it, that itis not so 
much its contents which provoke opposition, as the 
idea of establishing written law in the place of the un- 
written common law, and thereby impeding the devel- 
opment of legal deductions by the judiciary. As early 
as tenjyears before the adoption of the Constition of the 
State of New York the same question was a subject of 
earnest and thorough discussion in the State of Massa- 
chusetts, and Story’s report exhibits every phase of it 
so completely that one would think that in America 
the last word on the matter had been spoken, and that 
opposition to the principles of codification would not 
be heard again. Story had previously in the Encyclo- 
peedia Americana, edited by Lieber, declared himself 
in favor of a codification of the common law, and in 
his official report developed his ideas still more com- 
pletely, so itis hard to understand how he can be 
brought into the campaign against the present project. 
Inexpressing himself about the possible extent of a 
codification he discriminates between two methods: 
“If by those terms the common law of Massachusetts 
is to be intended, not only all the general principles of 
that law, but all the diversities, ramifications, expan- 
sions, and qualifications of those principles as they 
ought to be applied not only to the past and present 
but to all future combinations of circumstances in the 
business of human life, it may require one answer.” 
This Story gives by showing the complete impractica- 
bility of such afar reaching plan, and as a matter of 
course therefore advises against it. ‘“‘If on the other 
hand,”’ he then coutinues, ‘‘ those terms are to be un- 
derstood in a more restricted sense, as importing only 
the reduction toa positive code of those general prin- 
ciples and of the expansions, exceptions,qualifications, 
and minor deductions which have already by judicial 
decisions or otherwise been engrafted on them and are 
capable of a distinct enumeration, then a very different 
answer might be given. In the former sense the com- 
missioners have no doubt that it is not practicable to 
reduce the common law of Massachusetts to a written 
Code; in the latter sense they have no doubt that it is 
so practicable.’’ With this agree the conclusions of 
the commissioners. The first refers to the first alter- 
native, the second to the other. As in sooth no one 
thought of giving the new Code an expansion in the 
sense of the first alternative,the whole work being car- 
ried out in the method approved by Story, you were 
quite right to refer in your short response to the sec- 
ond *‘ conclusion ” and to leave the first unmentioned. 
Mr. John R. Strong on the other hand has suppressed 
from his readers the introductory remarks which 
characterize Story’s standpoint, and thus created the 
erroneous belief that Story was opposed to the codifi- 
cation of thecommon law, while it appears from his 
report that the reverse is true. 

To renew now the old controversy about the ques- 
tion of codification would be of no cousequence. Ex- 
perience alone can decide it, and it is experience that 
speaks decidedly for codification. From this course 
we could be dissuaded only because the principles of 
English-American law had not yet hada satisfactory 
development, or because among American jurists there 
were wanting representatives who would be able to 
perform successfully the work of codification. For. 
tunately we are permitted to assume the contrary to 
be true. American law literature has not only reached 
ahigh degree of development, the common law es- 
pecially having found writers whose names are every- 
where quoted with great distinction, but the proposed 





codification bears testimony thatthe abilities neces- 
sary for such an importaut undertaking exist in rare 
fullness and are available. 

In Germany the same apprehensions were in their 
time expressed, and peeple received with reluctance 
the idea of substituting «a written Code for the com- 
monlaw. The idea nevertheless prevailed at last. In 
Hesse and Bavaria complete drafts were prepared, 
which although not accepted and put in operation, 
prove that old prejudices have been overcome and 
that codification is generally considered a most valu- 
able and attainable progress. The kingdom of Saxony 
has codified its civil law with complete success, and at 
present the whole of Germany follows with increasing 
solicitude the labors of the commissioners sitting in 
Berlin and engaged for years in the preparation of a 
Civil Code for the German Empire, and the day is 
looked forward to with great pleasure when it will be 
published asalaw. That the development of the law 
will be thereby disturbed is a nursery-tale which no 
intelligent jurist will ever believe. 

In some parts of Germany during the reign of Na- 
poleon the French Civil Code was introduced, but 
after his overthrow no one thought of restoring the 
old law, so much did the people appreciate the benefit 
of a comprehensive, well arranged Code. This Code 
was also introduced into a part of the canton of Berne, 
in which your correspondent has the honor to reside, 
and to the present time the people consider it a bene- 
fit of which they would not permit themselves to be 
deprived. With reason has stress been laid upon the 
fact, that no people has yet regretted the introduction 
of a comprehensive Civil Code, and that though re- 
luctantly adopted none would willingly give it up in 
order to reinstate the former unwritten law. With- 
out doubt New York will have the same experience. 
What is here offered is not forthe greater part new 
law, but existing law in a fixed form and firm form, so 
that for us continental jurists, the Civil Code of New 
York takes the place of a compendium of the English- 
American law. We are also convinced that the pro- 
jected Code has not been without influence upon the 
decisions of the courts. The desirability of codifica- 
tion appears moreover not only from the latest legis- 
lative efforts but also from the tendency of the 
science. Many new works of a merely scientific na- 
ture are written with regard to future codification, and 
with the intention of promoting it, and therefore are 
published in the form of laws. LIrefer to the compre- 
hensive English legislation on bills of exchange, to the 
laws made for India, to the works of Sir James Ste- 
phen, Pollock, Dicey and Lawson, as well as the lately 
published treatise of Sidney K. Smith, on the “ Theory 
and Principles of Law.’ All of them advocate a codi- 
fication of the common law and endeavor to promote 
itas much as possible. 

Inasmuch as for the most part no new law is pre- 
sented, but only the existing law in a new form, all 
past science is won over and enlisted into the service 
ofthe new Civil Code, permeating it with the old 
spirit. We foreign jurists follow with interest the de- 
velopment of American law, and therefore look with 
acertain anxiety at the unusual excitement, being 
unable to believe that apprehensions long ago quieted 
here should be stroug enough across the ocean to 
defeat a work of which every nation would have rea- 
son to be proud, 

Iam happy to embrace this opportunity of assuring 
you, my most esteemed colleague, of my very highest 
regards. 


Pror. Dr. K. G. KOENIG, 
Member of the Institute of International Law. 
BERNE, Nov. 25, 1885. 
Mr. Davin DupLey FIerps, 
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CORRESPONDENCE. 





COMPENSATION OF BROKER FOR ATTORNEY IN FACT. 
Editor of the Albany Law Journal: 

A., who resided in California, and owned lands in 
Pennsylvania, gave a power of attorney to B., ason- 
in-law, who was coming to New York, expressive of 
the usual confidence and trust in him which is given 
in such instruments, authorizing him to sell all her 
real estate in Peansylvania, without limitation in 
price of terms, and in her place and stead make and 
deliver all deeds, etc., as should be necessary and re- 
quisite and satisfactory to the grantee, ‘‘ giving and 
granting unto said attorney full power and authority 
todo and perform every act and thing whatsoever 
requisite and necessary to be done in and about the 
premises, as fully to all intents and purposes as I 
might or could do if personall present, with full power 
of substitution, ratifying and confirming all that my 
said attorney or his substitute shall do or cause to be 
done by virtue hereof.” 

B. employed C., a real estate broker, residing near 
the lands, to find a purchaser, agreeing to pay a com- 
mission. C. succeeded in finding a purchaser. Query: 
Could B., under such authority, bind A. by his agree- 
ment to pay commissions to the broker? N 


——_>—___——- 


NEW BOOKS AND NEW EDITIONS. 





IV Asport’s NATIONAL DIGEs?. 

The fourth and concluding volume of this important 
work is at hand. We spoke fully and in commenda- 
tion of the first volumes, and there seems no falling off 
in the completion. Published by Diossy & Co., New 
York. 





IV AMERICAN CRIMINAL LAW. 

This is a good and useful series, edited by Mr. Gib- 
bon, and published by Callahan & Co., of Chicago. 
The selections continue to be judicious and practically 
useful. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Dec. 22, 1885: 

Order appealed from reversed, and judgment of 
Special Term affirmed—James J. O’Dea, appellant, v. 
Mary O'Dea, respondent.— Judgment affirmed with 
costs—Schenectady Stove Company, respondent, v. 
Charles Holbrook et al,, appellants; James Hall, re- 
spondent, v. Benjamin F. Chandler, appellant; Kero- 
sene Lamp Heater Company, appellant, v. John F. 
Rathbone et al., respondents; Henry Steers, respond- 
ent, v. City of Brooklyn, appellant; James H. Smith 
and others, respondents, v. City of Brooklyn, ap- 
pellant; George A. Kent and others, respondent, 
v. Leonard Friedman, appellant.—Judgments of 
Special and General Terms reversed, and new trial 
granted, costs to abide the event—John W. Smith, ap- 
pellaut, v. Brooklyn Savings Bank, respondent.— 
Order of General Term reversed, and judgment on 
verdict affirmed with costs—Max Heurtematte and 
another, appellants, v. Francis Morris, respondent; 
James C. Fitzpatrick, appellant, v. New York & Man- 
hattan R. Co., respondent. 


——__>__—_— 


NOTES. 


We may be allowed to admire the dignity with 
which Mr. Justice Field, as reported elsewhere from 
an American journal, condemned the appearance of 





armed advocates and attorneys ina court of the Su- 
preme Court of the United States. Six-shooters, it is 
possible, may be overlooked in State courts; but the 
attorney who enters a court of the Supreme Court of 
the United States witha bulge in his trousers’ pocket 
is to be liable to instant disbarment. It isa pity that 
Judge Sawyer should have a little derogated from the 
great principle laid down by his colleague by observ- 
ing that ‘witnesses, it is true, may come into court 
armed.”” May they? If so is it nota little unfair to 
counsel? A cross-examination conducted on the 
terms that the witness may reply to inconvenient 
questions with a pistol-shot is a proceeding not fully 
conducive to eliciting the truth. Common brother- 
hood compels us to ask that Judge Sawyer will kindly 
insist on witnesses leaving their revolvers outside the 
court, or that Mr. Justice Field will allow our transat- 
lantic brethren to be armed even in the Supreme 
Court of the United States. In such matters it is only 
fair that there should be reciprocity.— London Law 
Journal. 


We shall certainly be obliged to open a department 
of * puffs” of ourselves. An eminent lawyer writes 
us respecting the articleon a Class of Counsel: ‘I 
think the article the most thoughtful, able and appo- 
site of any I have read on legal subjects for years. It 
expresses my own Views exactly, and therefore I hope 
you will ask the writer to follow upthe theme. Tak- 
ing this opportunity of thanking you for the pleasure it 
always gives meto read the A. L. J.,” etc. Here is 
another: “I have been charmed with many of your 
articles in which you pictured our eminent jurists, 
and perhaps none of them touched me so deeply as 
your portraiture of the lamented Folger. He was no 
less brilliant than profound; and so winning in his 
manners. You should be proud to have had such a 
friend.” Andyet another: ‘A dissent from one or 
two of the views so vigorously maintained by its con- 
ductor does not prevent my feeling an indebtedness to 
it resembling that which Lord Bacon said every law- 
yer should feel to his profession itself.”’ If our read- 
ers all agreed with us on all points we should want to 
retire, feeling that our usefulness was at an end. 


We have recently seen a volume of the sessions 
laws of this State for 1782, containing the book-plate 
of Henry Stevens, of Barnet, Vt., with the following 
verses: 

**In Paradise the tree 

Of knowledge was the pride; 
By God's supreme decree 

The man who ate them died. 


But Heaven in mercy since 
Does him who tastes forgive; 
To know is no offence; 
Now, he who eats shall live.” 


We think that Heaven would readily forgive one for 
all the knowledge he could steal out of a volume of 
modern session laws. 


Speaking of Mr. Justice Grove’s objection to judic- 
ial wigs, Gibson's Law Noles remarks: ‘Surely Mr. 
Justice Grove does not want to sitin his ordinary 
garb, like an American judge, with a toothpick in his 
mouth, his hands in his pockets, and his feet on the 
desk?"’ Well, how would Gibson have an American 
judge sit—with his hands in his mouth, his feet in his 
pockets, and his toothpick on the bench ?—or how? 


The Chicago Legal Adviser attributes to Judge 
Breese, in Nichols v. Guibor, 20 Il. 285, the authorship 
of the saying, ‘‘ his eyes were his chap,’’ to illustrate 
the doctrine of caveat emptor. We suspect that the 
saying isa great deal older than that. 
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appeal bond; liability of State for costs.............. 
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ee 
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may sue. .. ; 399 
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Specific performance ; injunction....... 
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supplies. .. 
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Warranty ; repudiation... SRA AEKh Ke. ehecmpheenembad 444 
Writing presumed to express. final purpose of parties. 32 
See Sale: STORY mance ; Vendor and Purchaser. 
CONTRIBUTORY NEGLI GENCE. See Neg- 
CONVERSION. § Sand covered in Missouri and taken a 
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CORPORATION. ” Assessment of stock for ‘Tosses; 


phe ON OO rrr rrr 

solution ; findings of jury in equity action. 

Injunction to restrain director from voting . 

Lease; complaint after receiving benefits; directors 
exceeding their fsrepres acquiescence... anne 

Liability of, for misrepresentation by secretary 


May be guilty of fraud’; bank receiving deposits gene 


SE IRINID 00 «acc attcrdd> oneeceestccccecsce seas 253 
No franchise; liable for meamgenes L cgbanniaenaidin duet Obes 242 
Reduction of capital stock . 256 
Stockholder’s liability ; capital "stock not all paid in.. 357 
eudecriptcn ES 464 on Gnas nade seencetenaccenas 396 

ST Extra allowance ; Code, }3253..... ......-..- 113 
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coURT "OF CLAIMS. Jurisdiction ; claim grow- ‘ 


ing outof at 


ny for board of ury in murder case; : 


273 
wiet enjoyment; ‘trespass; - eviction. 413 
Soy BN: Ss "Quiet L. Devisee holding property in 
trust in part for ar Sa. . 495 
Execution returned nulla bona; trust; 


“limitation ; $ 


laches .. ..... 7 
CRIMINA I, LAW. “Abortion: dying declarations... 409 

Assault and battery on wife; wife as witness ; proof 

of marriage 197 
Bail, taking. after verdict and before sentence discre- 

DT Ladiehews -<.tmhs oh ~ & sagecens 
ae jurors; - act of March 22 22, 1882, “and June 23, » one 
Burglary; what constitutes abreaking......... ... .. 280 
“ Deadly weapon’ ee 
Evidence ; declarations of prosecutrix ‘in Tape hence -. 
Forgery ; substituting figure for dollar mark... ....... 444 
Indictment; shooting ; intent to ape wermens and ‘ 

proof ....... 7 
—_—. house of ill- fame; letting ML. sc; secanauad :" 319 
Jury; waiver of; habeas corpus . sist siaiaibinse) Skink Gesiel 51 


1 
Larceny ; 3 by bailee: infant converting hired furniture. = 
ey cheating at cards by consp a. iaabanm 
;parting with possession ; retai ning Sapapasanes) 
Mur er; charge of court ‘ 
; insanity ; ; charge of court ; Penal Code, 722. Q 
omg verdict of guilty of lower degree; new trial . 
——-; self-defense; province of court and jury....... 
Principal and accessory; evidence ; juror ; challenge ; $ 
Rape evidence 
; eviden 408 
STOM DUTIES. ‘Value of foreign ‘coins ; who 
i a aathéedene. cctadiccctane exvege ciaeness 354 


DAMAGES. Elevated railroad in New York; rights 
of abutting owners ..... 2.3 313, 
Measure of; Convention: 


logs and lumber; mistake... 217 


ee Negligence. 
DEBTOR AND OREDIT R. Compromise; set- 


Comitionai sale of personal. property. ae 
DECEDENTS' ESTAT s, Disputed or undis- 
; procedure ; 


Code oe. Proc., §§ me = 
oe Coeeeee coos eeeecce coerce . 
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DEDICATION. Ground for burial purposes; injunc- 
tion; defacing and meddling with graves; parties... 
EED. Appurtenances; spring and shade tree..... 5 
Condition as to use of premises ; —_ - ——— Nenea reg 
Easement; right to alley on ae ea 
Inconsistent clauses; eousivastion .. on 
Registration; notice; mortgagor not in possession. 
Reserving minerals ; Tights of grantee; support of soil. 
Undue influence; son obtaining deed from his 
mother; presumption; relief from mistake. ... 
Ww Assiguable; taking back mortgage ; prior | 
ity of lien.. sin ‘ 


EASEMENT. Grant of water privilege; covenant P 


running with land; rent.................. «.. 
Implied ati 


<i in Spburtonant" 
sole heir after probate of will.. 
E She Two at me for same wrong: waiver. 
L TIONS. Will of electors ; apparent ballots vat 
IN CURT ng cece cscs ses ese cesescce «-+60erseeseses vee 
EMINENT DOMAIN. Damages for location a0" 
railroad ; estimate of value based on future contin- 
Pn .5 senanensdnce enon 
Damages ; loss of profits MINE Scn3.ccasececsens 
One corporation ta ing lands of another............... 
Ownership; estoppel; railroad company. . 
Pleadings; cross-petition; evidence; opinion of wit- 
SIND PII cs cadences cnccs evcdced cess esesus 
Public use. 
Railroad purchasing lands subject 'to restriction; their 
grantee bound; they not eae ae 
See Constitutional Law. 
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UITY. Statute of limitations ; cnguens trust; re- 
nudiation of trust rus 
ITY PRA CTICE. Parties; rights. ‘between 

“OPE statute of limitations; adverse possession... 378 
ES NS POI ‘ 
ta judgment; action to declare trust void; “judg- 
ment creditor's action to reach accumulations ieakaes 
Judgment by default for price; subsequent action for 
breach of warranty ... 
Suit against town; former judgment in favor of town 414 
EVIDENCE. Agent as binding principal; letter 
of cashier... ... ee Madkentestens sub caidas 114 
Character for carefulness.......... s...s0+ ss. cceceeee 139 
Code of Civil Procedure, § 829; improper exclusion ... 51 
Cross-eXainination; deceased party; Code, § 829....... 516 
aerate 103 
eh DOIN GE kciaices cicéoenss-cceerasses 23 
—-; suit for mye injury; to show that onmeee = 
fered pain from the injury apnbt ; 
Exhibition of personal injuries; photographs. bocaen 422 
Expert; damage to horse; effect on value of............ 163 
——; value of engine. Se Serra ae 433 
Insanity; non-expert witness; “weight of evidence for 
jury; note of testimony on prior trial; burden of 
De OU) BOP Gi nc cccs cass nsccese se: sisces 334 
Medical books .. .... 154 
—-; ‘*Facts of general notoriety and ‘interest ” 23 
Medical and scientific books inadmissible oe jury. 54 
Memoranda; refreshing a: . 8B 
Negative compared with positive.............. ... 112122 
Privileged communication; Code Civ. Prov. , §§ 833-6.. 176 
Resemblance of child in bastardy......... ee 
EXECUTION. Exemption; “teamster’ ’;“ laborer”; 
livery-stable-keeper........ ........... cee  senveeee 03 
Sale in mass; only prima facie fraudulent........... .. 3 
Stock in trade; exemption; ADMi SISTRA eee 


EXECUTOR MINISTR 
Action by heir to recover 4" bid off gt} oa 
at void administrator's sale; Code Miss., 1871, 22173; 


tenants in common; ejectment; ouster; Code} fiss., a 


375 


1880, §§ 2506, 2512....... 
Contract; party in interest; “Code of Proc., 8 449, 1814. 
Devastavit; acquiescence; statute of limitations; mort- 

gage; covenant for payment.. oe 
Limitation ; sale of decedent’s lands to pay ‘debts 
Set-off in action by; liability on contracts......... 

Conic of Laws; Fraud; Will. 
EXTRADITI vaere aR justice; offense ; 
procedure by State ; oe sch -s 
Trial for another crime... .. — 


FALSE | IMPRISONMENT. Arrest under vet 
ERRY. “Exclusive rights ; : “ferry one ‘way; : pred a 
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FOREC RE. Judgment lien; ‘equity of re- 

p aot Ft ICL. “sac Vine nepuded bits Uaeeeus 

Leasehold estate ; a of surplus moneys..... 
ee Mortgage. 


FORMER ADJUDICAT ON. Foreclosure dis- 
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consideration. . 
See Malicious Prosecution. 
FRAUD. Assignment of life insurance policy ; bil! 


by creditors of deceased debtor to set aside; injune- 
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signing ‘contract 


False representations ;_ negligence ; 
without reading... 
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Fraudulent Senvegsnes oteatateteates cmnnet Aecinees 
action to set aside . eh oe bees 397 
Knowledge by vendee ; a baa TERN +1438, 456 

GIFT. Constructive fraud; intentention; confidential 
in c..« Ubachs desgkiannnereih go> dekecen eanamad 494 
Deed ; delivery .. . 251 


Savings bank < deposits declarations as to intentions.. 458 
Gua TY rontinuing: when not.. .. 
ARDIAN A Accounting in State 
of et ol domicile of ward .................4+ 


HABEAS CORPUS. Jurisdiction open t to o inquiry; 
e Civ. Proc., §§ 2033-34, 2039 . 411 
Moral’ restraint. . 
my H Sag th collateral attack . 
“HIG S.” Chesapeake bay no part of; * 








HIGH cruise 
GHWA "Dedication of land ; 





owner ; evidence ... . waageaas 
OMEST ‘by overseer; injunction .. , 318 
HOMESTEAD. Contract to sell; wife not a party ; 
epeciic pessecenanes : damages ; Code, ries g 
Void contract: ‘voluntary payment ; ‘no recovery. cataetaa 295 
2 “a Reng rere ‘ 
OUSE OF REFUGE. “Assault by officer of; 
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INFANCY. Avoidance of contract; pleading...... . 433 
SEE COMI 6 no cndcc eden. J: asenegncseness “ones 7 
Disaffirmance of contract; restoring consideration ... 303 
jams to disaffirm contract; OEE SE PORTS 
ale of or ton: disaffirmance. .. . 5 
INJUN ON. ‘Trespass ; tearing down fence and 
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To restrain collection of judgment ‘at ‘law ; no service 
SELLE AM LL AAA ATE MER EES: 
INS SP LPEe. Jewelry of guest; Rev. Stat., chap. 
Keeping person infected with oneinges and infecting 
other guests... 
Suit for accommodation and board; “guest 8 clothing 
stolen; omens . $+cc eee ee | kee i 
See ‘Negligence. 
INSOLVEN Y. ‘ Merchant or trader;” discharge. 335 
RANC Agency ; notice of cancellation ..... 488 
e Arbitration’ when waived.. one-* 
Accident; “sole and proximate cause of death”. .... 95 
Fire; agent; mistake; proof of loss .... 
——; deceit and misrepresentation by agent ; “who to 


| gama pty a. Sit hei tii Alek tticy bigatee 
—; élection to rebuild; CD, 56 sccciecncaserkene 469 

* Increase of hazard; ’ knowledge of agent is ‘of prin- 
cipal; presumption SE eR . 176 
-} loss ; goods removed for repairs... .........- 498 

--} misdescription ; ; knowledge of agent j : “waiver j ; 
written assent.............. cece . 140 
—— premium note; forfeiture ‘of policy nia. tebe alana 498 
--; (proofs of loss; waiver; question of SaSt....00..0: 
coe eer aia +. 382 
——; temporary illegal use ; revival of policy .......0.. 110 
mae “ vacant or unoccupie RE ee EEE 18 

Life ; absolute assigament; ogee evidence oe bovte was 
given as collateral... ....... acaciicaaeonete . 316 
——; changing beneficiary by "RAE SRR RE Ee 159 

——; death of insured by ‘his own hand; many t : 
election to refund premiums or pay sum insured... 159 
—; “ felonious or otherwise "’. 494 
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~ how construed ; evidence ; statements ‘of a 
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—--; knights of A, ama changing beneficiary....... paesiaai 
ea vested righ liane Sie aehieeaas chtgees Carn . denspene 91 
Marine; breach of contract ; Tights of parties. 392 


——; contract, where made ; lien for unpaid pre- 
miunas; maritime lien..... |... .....2.. ceesceeeee ves 420 


——; policy issued to agent; reformation; mistake ... 18 
INTEREST. Apportionment of; municipal bonds.. 243 


JUDGMENT. Action upon; foreign corporation as 

judgment debtor, R.S.,§ 739; assignment of cause 

of action ; act of March 3, MSs eens Ages Gags ds: 
Death of defendant; our, appeal by survivor.... -.. 232 

—— corporation; liability of successor by pur- 

Jurisdiction; not void for error alone; collateral 
attack; receiver; leave to sue... . 

Unauthorized release by attorney; ; sheriff's sale; void- 
able for yay of Sore notice; collateral attack... 398 


JUDICIAL Caveat emptor; subrogation ; ; 
Leet | me Py (Ameateneacaese Ge 
Defective title; relieving purchaser IEE eR 451 

JURISDICTION. Amount in dispute: severai par- 
ties uniting to make amount. ....... -... 6.0 cee scene 492 
Circuit Court ; attachment; foreign corporations.. ... 117 
Federal questi Mt ss. cheseeehs. -<4aktene axe lade pmmaeke 493 


Supreme Court of District of Columbia; Fifth amend- 
ment to apm - United States; SERENE 
when a nullity.. ac bs dagen cabacenee aes 
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See Criminal Law. 
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Implied warranty of fitness..... 
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; mistake; reformation...... Seedsink ance hibh. vacate 136 


Sub- lessees; UNNI. poanens. saces co 396 
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Actionable words; “he hog” 
LICENSE. Notice of application; to run one ‘engine 
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cludes those of *‘ team ”’; judgment in rem.........-. i 


MALICIOUS, PROSECUTION. Corporation ; 


malicious attachment ; — a dam- 








ages.. ; . 456 
Determination of ‘proceedings Ae 133 
Obtention of peace warrant; form; inference of 

malice; advice of eae punitive heeeeee good 

faith; PUMDMA. <icacs sae cad Se ‘ 13 
Probable cause. $6. deases daxeune i9 

; former adjudication... (iereteepces soeccdeeineespeal 99 
sence Srey constitutes . ere. 
MANDAMUS. Abatement; city ofticer.. 


ena court to decide case. ...... 
Dental examiners; act of 1881.. 
Funds in court; award of.. 
Intervention; setting aside for fraud... .. 
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MARRIAGE.» Articles of separation no bar to di- 

vorce for prior CaUuse....... ....6- . -e sees oe eeeeceee 398 
Collusive agreement for divorce; ‘mortgage’ to secure 
payment of money to wife; alimony; effect of adul- 


Sf aa eee eee 16 
Conveyance of land to husband and ‘wife; tenants by 

age = snacews sae wee 6s) Sas sekeee 
Divorce; abi ity to provide. eh Raine 338 


——; agreement as to alimony; does n not cease on hus- 
band’s death.. 
—-; alimony; death of defendant Py ae. 142 
_ ** extreme cruelty ’’; accusation neg Leecpeecrngie . . 208 
——;forfraud .. i --. 42 
Dower; chose in action; ‘assignment... rE Ee 99 
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measurement... . 30 
Gift to husband; constructive MORE 465. aicanamacinn 42 
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Husband cannot maintain action for conversion of 
wife’s aegasete property. . . 282 
Liability of separate estate; family supplies; ‘note exe- 
cuted by husband as trustee; intention to bind es- 
tate; evidence. . 
Married woman’s act; gift ‘to “husband; confidential 
relation; presumption; burden of proof Linas bawiee 
Presumption of divorce from second marriage; pre- 
sumption of death. .......... ‘ 
Wife divorced for husband's fault not “ widow” within 
statute of oN ee 
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RVANT. Breach of con- 
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——; hired team and driver; diversion of employ ment. 503 
Contributory negligence; many So and driver ...... 282 
—; evidence; weight of, for jury..............+-00+.0e- 436 
-—-; sinfant at cutting machinie.. OREO 
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Fellow servants; doctrine of . ere 212 
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Public property exempt; aaa vod county eee 
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